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Introducci6n  histdrica. 


Al  estudiar  las  leyes  mercantiles  que  han  tenido  vigor  en  la  Republica  de  los 
Estados  Unidos  de  Venezuela,  nos  encontramos  frente  a  dos  periodos  perfectamente 
definidos.  El  primero  se  extiende  desde  la  epoca  del  descubrimiento  de  la  Costa 
Firme  por  los  Espanoles  hasta  el  ano  de  1862,  y  el  segundo,  desde  el  aiio  en  re- 
ferenda hasta  nuestros  dias. 

En  los  siglos  XVI,  XVII  y  gran  parte  del  XVIII  la  actividad  mercantil  de 
la  colonia  fu6  de  escasa  consideracion,  ya  porque  gran  parte  de  la  epoca  a  que  nos 
contraemos  fu6  empleada  por  los  conquistadores  en  someter  las  tribus  pobladoras, 
ya  porque  durante  ella  se  echaron  las  bases  de  la  Colonia  que  andando  el  tiempo 
debia  Uamarse  Capitania  General  de  Venezuela.  De  las  contrataciones  que  entre 
si  efectuabEin  los  colonos  puede  damos  idea  el  comeroio  que  entonces  se  hacia  con 
la  metropoU. 

Las  primeras  operacioiies  mercantiles  que  siguieron  al  descubrimiento  se  lle- 
varon  a  cabo  por  cuenta  del  Gobierno,  debiendo  agregarse  que  solamente  de  los 
puertos  de  SeviUa  y  de  Cadiz  pudo  expedicionarse  para  America,  hasta  mediado 
el  siglo  XVI,  en  que  tal  favor  se  hizo  extensivo  a  las  provincias  del  Norte  de  Espana 
y  a  las  islas  Canarias.  Los  habitantes  de  Venezuela  obtuvieron  del  Rey  en  1560 
la  gracia  de  que  todos  los  anos  pudiera  venir  primero  a  Borburata  y  despues  a 
a  Guaira  un  buque  cargado  por  cuenta  de  ellos. 

En  un  principio  se  aplicaron  a  los  asuntos  mercantiles  las  leyes  que  en  el  parti- 
cular se  observaban  en  el  Reino,  con  las  excepciones  expresadas  en  la  recopUacion 
conocida  con  el  nombre  de  Leyes  de  Indias;  y  como  no  existiera  un  solo  cuerpo 
que  las  contuviese  todas,  debio  acudirse,  en  sus  cases,  al  Consulado  del  Mar,  a  las 
Leyes  de  Partidas,  a  la  Nueva  Recopilacion  y  a  las  Ordenanzas  que  en  1499  se 
dictaron  para  la  ciudad  de  Burgos. 

Entre  las  excepciones  que  encierran  las  Leyes  de  Indias^)  merecen  recordarse 
las  que  miraban  a  los  extranjeros.  Para  que  estos  pudiesen  comerciar  con  America 
necesitaban  permiso  del  Rey,  bien  entendido  que  los  buques  que  al  trafico  dedi- 
caran  debian  ser  espanoles  y  construidos  en  Espana;  que  obtenido  el  permiso,  al 
extranjero  no  le  era  dable  pasar  del  lugar  en  el  indicado  ni,  mucho  menos,  inter- 
narse  en  el  pais;  y  que  no  podian  ser  objeto  de  sus  negociaciones  el  oro,  la  plata 
y  la  cochiniUa.  Este  regimen  fue  gradualmente  suavizandose  desde  la  celebracion 
del  Tratado  de  Utrecht,  hasta  el  punto  de  que  Carlos  IV  permitio  en  1797  a  los 
neutrales  que  contratasen  Ubremente  con  sus  posesiones  americanas. 

Con  el  desarrollo  de  la  Colonia  coincidio  la  publicacion  de  las  Ordenanzas  de 
Bilbao.  Estas  ordenanzas,  que  tenian  su  origen  en  las  que  antes  se  habian  dictado 
para  Burgos,  y  que  en  lo  referente  al  Comercio  maritimo  estan  pautadas  sobre 

1)  Vtoae  la  mtroduoci6ii  de  nuestro  estudio  Oondicidn  Legal  del  Extranjero  en  Venezuela 
Analea  de  la  Universidad  Central  de  Venezuela.     Tomo  III,  pdgs.  131  y  siguientes.     1902. 
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In  the  studying  of  the  mercantile  laws  which  have  had  force  in  the  Republic 
of  the  United  States  of  Venezuela,  we  are  confronted  with  two  periods  sharply 
distinguished.  The  first  extends  from  the  time  of  the  discovery  of  the  Mainland 
by  the  Spaniards  down  to  the  year  1862,  and  the  second,  from  that  year  down  to 
our  own  day. 

During  the  I6th,  17th  and  much  of  the  18th  centuries,  the  commercial  ac- 
tivity of  the  colony  was  of  little  account,  either  because  a  great  part  of  the  time 
to  which  we  refer  was  spent  by  the  conquerors  in  completing  the  settlement  of  the 
races,  or  because  in  the  course  thereof  were  laid  the  foundations  of  the  Colony 
which  in  the  fulness  of  time  was  to  be  called  the  Captaincy -Gleneral  of  Venezuela. 
From  the  commercial  relations  which  the  colonists  established  between  themselves 
we  can  form  an  idea  of  the  progress  of  the  trade  which  was  then  carried  on  with  the 
Mother-country. 

The  first  commercial  operations  which  followed  the  discovery  were  carried  out 
on  account  of  the  Government,  and  we  must  add  that  only  from  the  ports  of  SeviUe 
and  Cadiz  could  expeditions  towards  America  be  sent  forth  until  the  middle  of  the 
16th  century,  when  that  privilege  was  extended  to  the  provinces  of  the  North  of 
Spain  and  to  the  Canary  Isles.  In  1560  the  inhabitants  of  Venezuela  obtained  from 
the  King  the  grant  that  every  year  there  should  be  permitted  to  come,  first  to 
Borburata  and  then  to  La  Guaira,  a  ship  laden  on  their  own  account. 

At  the  beginning,  the  laws  which  specially  ruled  in  the  Kingdom  were  made 
applicable  to  mercantile  matters,  with  the  exceptions  set  forth  in  the  collection 
known  by  the  name  of  the  Laws  of  the  Indies;  and  as  there  did  not  exist  a  single 
code  which  contained  them  all,  recourse  had  to  be  had,  according  to  the  circum- 
stances, to  the  Consulado  del  Mar,  to  the  laws  of  the  Partidas,  to  the  New  Collection 
{Nueva  Becopilacion)  and  to  the  ordinances  which  in  1499  were  issued  for  the  City 
of  Burgos. 

Amongst  the  exceptional  provisions  contained  in  the  Laws  of  the  Indies  i) 
those  which  relate  to  foreigners  are  worth  being  recalled.  In  order  that  they  might 
trade  with  America  they  required  the  licence  of  the  King,  provided  further  that  the 
ships  which  were  engaged  in  the  trade  should  be  Spanish,  and  built  in  Spain; 
even  when  the  licence  was  obtained,  it  was  not  granted  to  the  foreigner  to  pass 
beyond  the  place  assigned  therein,  stiU  less  to  penetrate  the  country;  and  that 
gold,  silver  and  cochineal  could  not  be  the  subject  matter  of  his  trading  operations. 
This  rule  was  gradually  ameHorated,  from  the  making  of  the  Treaty  of  Utrecht, 
up  to  the  point  when  Charles  IV,  in  1797,  gave  permission  to  neutrals  to  freely 
trade  with  his  American  dominions. 

With  the  development  of  the  colony  coincided  the  pubHcation  of  the  ordi- 
nances of  Bilbao.  Such  ordinances,  which  had  their  origin  in  those  which  formerly 
had  been  promulgated  for  Burgos,  and  which,  in  so  far  as  regards  Maritime  Com- 

1)  See  the  introduction  to  our  survey  "on  the  legal  position  of  the  Foreigner  in  Venezuela" 
in  the  transactions  of  the  Central  University  of  Venezuela.   Vol.  Ill  p.  131  and  following.    1902. 
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las  Ordenanzas  de  Luis  XIV,  fueron  promulgadas  por  cedula  de  2  de  diciembre 
de  1737  y  vinieron  desde  luego  a  regular  el  comercio  de  la  Colonia  de  Venezuela, 
en  cuanto  no  estuviesen  eUas  modificadas  por  las  Leyes  de  Indias  que,  como  se 
sabe,  eran  las  leyes  primordiales  de  los  dominios  de  Ultramar.  No  obstante  lo  dicho, 
preciso  es  advertir  que  el  Consulado,  cuerpo  que  resolvia  las  cuestiones  mercan- 
tiles,  no  Hego  a  establecerse  en  Venezuela  sino  el  ano  de  1786  en  que  se  erigio  la 
audienoia  de  la  Capitania  General,  que,  en  lo  judicial,  habia  dependido  hasta  en- 
tonces  de  la  Audienoia  de  Santo  Domingo.  El  Consulado  se  componia  de  un  Prior, 
que  lo  presidia,  de  dos  Consules  y  de  un  Sindico:  habia  ademas  nueve  Consilia- 
rios,  elegidos  entre  los  principales  agricultores  y  negociantes,  para  suplir  las 
faltas  de  los  Consules. 


Venezuela  se  declare  independiente  de  Espana  en  5  de  julio  de  1811;  pero 
las  mencionadas  Ordenanzas  de  Bilbao  continuaron  observandose  hasta  1862,  como 
arriba  dijimos.  La  iostitucion  del  Consulado  fue,  sin  embargo,  abohda  por  la  Ley 
de  Tribunales  de  la  Gran  Colombia,  de  12  de  octubre  de  1821,  cuyo  art.  73  atri- 
buyo  a  los  Juzgados  ordinaries  el  conocimiento  de  los  asuntos  mercantUes.  Poco 
tiempo  despues,  en  10  de  julio  de  1824,  promulgo  aquella  Repubhca,  de  la  que 
fue  parte  Venezuela  hasta  1830,  una  ley  para  determinar  el  modo  de  conocer  de 
las  causas  de  Comercio.  Esta  ley,  dictada  a  instancias  de  algunos  ciudadanos 
de  los  puertos  y  plazas  comerciales  que  soUcitaban  la  creacion  de  cuerpos  especiales 
semejantes  al  extinguido  consulado,  dispuso  la  ereccion  de  tribunales  de  Comercio 
en  las  capitales  de  los  Departamentos  y  Provincias,  y  permanecio  en  vigor  hasta 
2  de  mayo  de  1836,  en  que  se  sanciono  otra  ley  analoga  que  la  mejoro  considerable- 
mente. 

Contrayendonos  al  segundo  periodo,  debe  ante  todo  decirse  que  si  bien  el  primer 
Codigo  de  Comercio  no  llego  a  pubhcarse  sino  en  15  de  febrero  de  1862,  la  tendencia 
que  61  representa  venia  haHando  favor  de  tiempo  atras  entre  los  hombres  del  Go- 
biemo  y  los  jurisconsultos.  En  efecto,  como  en  1839  insistiese  el  Ejecutivo  aceroa 
de  la  necesidad  de  proveer  a  la  Repubhca  de  Codigos  adecuados  a  las  exigencias 
de  la  epoca,  el  Congreso  de  1840  nombro  una  comision  codificadora  la  cual  pre- 
sento  en  1842  los  dos  primeros  hbros  y  en  1843  los  dos  ultimos  de  im  Codigo  de 
Comercio,  que  no  fue,  sin  embargo,  sometido  a  la  consideracion  de  las  Camaras'^). 

Con  posterioridad,  en  1857  y  en  1860,  el  Ejecutivo  designo  nuevas  comisiones 
para  que  se  ocuparan  de  la  redaccion  del  Codigo  mencionado;  pero  no  fue  sino 
hasta  1861,  en  que  una  Junta  de  Comerciantes  de  Caracas  tomo  empeno  en 
hacer  redactar  un  Proyecto  de  Codigo  para  presentarselo  al  Gobiemo,  cuando 
vino  d  entrarse  firmemente  en  el  camino  de  la  codificacion. 

La  idea  de  los  comerciantes  fue  acogida  y  favorecida  por  el  Gobiemo,  de  tal 
modo  que  la  comision  respectiva  presento  un  proyecto  de  Codigo,  que,  salvo  algunas 
modificaciones,  era  el  mismo  de  1844.  Este  Codigo  de  Comercio,  el  primero  que 
tuvo  la  Repubhca,  comenzo  a  regir  desde  el  ya  citado  15  de  febrero  de  1862,  ha- 
biendosele  hecho  escasas  modificaciones  en  8  de  agosto  de  1863. 

^)  ZuXoaga,  Datos  hist6ricos  sobre  la  oodificaoi6n  en  Venezuela. 
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merce,  were  founded  on  the  ordinances  of  Louis  XIV,  were  promulgated  by  decree 
of  2nd  Dec.  1737,  and  from  that  time  forwards  came  to  regulate  the  commerce 
of  the  Colony  of  Venezuela,  in  so  far  as  they  were  not  themselves  modified  by  the 
Laws  of  the  Indies  which,  as  is  weU-known,  were  the  primordial  laws  of  the  do- 
minions beyond  the  Sea.  Notwithstanding  what  has  been  said,  it  is  right  to  note 
that  the  Consulado,  a  court  which  decided  questions  of  commerce,  did  not  become 
established  in  Venezuela  until  the  year  1786,  when  the  Court  of  the  Captaincy- General 
was  founded,  the  administration  in  so  far  as  its  judicial  department  was  concerned, 
up  tin  then  having  been  dependent  upon  the  Court  of  St.  Domingo.  The  Consulado 
was  composed  of  a  Prior,  who  presided  therein,  two  Consuls  and  a  PubHc  Attorney; 
there  were  in  addition  nine  Councillors,  elected  from  among  the  chief  land-owners 
and  traders,  in  order  to  act  in  the  absence  of  the  Consuls. 

Venezuela  declared  herself  independent  of  Spain  on  the  5th  July  1811;  but 
the  above-mentioned  Ordinances  of  Bilbao  continued,  as  we  have  already  said, 
to  be  observed  until  1862.  The  institution  of  the  Consulado  was  none  the  less  abo- 
Ushed  by  the  Tribunal  Law  of  Greater  Colombia,  the  12th  Oct.  1821,  art.  73  of  which 
invested  the  ordinary  Courts  with  the  cognizance  of  mercantile  affairs.  A  short 
time  after,  on  10th  July  1824,  that  Republic,  of  which  up  to  1830  Venezuela  was 
part,  promulgated  a  law  by  which  the  method  of  deciding  Commercial  causes  was 
prescribed.  Such  law,  dictated  at  the  instance  of  certain  citizens  of  the  ports  and 
trade-markets,  who  requested  the  creation  of  special  bodies  in  the  nature  of  the 
dissolved  Consulado,  directed  the  formation  of  Commercial  Courts  in  the  capital 
cities  of  the  Departments  and  Provinces,  and  remained  in  force  up  to  the  2nd  May 
1836,  when  there  was  sanctioned  another  law  of  a  hke  kind  which  considerably 
amended  it. 

Turning  our  attention  to  the  second  period,  it  must  in  the  first  place  be  said 
that  although  the  first  Commercial  Code  did  not  reach  pubUcation  until  the  15th  Feb. 
1862,  the  trend  which  it  represented  was  for  some  time  before  growing  in  favour 
amongst  members  of  the  Government  and  amongst  jurists.  In  fact,  since  in  1839 
the  Executive  insisted  upon  the  necessity  of  providing  for  the  RepubHc,  Codes 
fitted  for  the  necessities  of  the  time,  the  Congress  of  1840  nominated  a  commission 
of  codification  which  presented  in  1842  the  two  first  books,  and  in  1843  the  two 
last  books  of  a  Commercial  Code,  which  was  not  nevertheless  submitted  to  the 
consideration  of  the  chambers^). 

Subsequently  in  1857,  and  in  1860,  the  Executive  appointed  new  commissions, 
in  order  that  they  might  direct  their  attention  to  the  preparation  of  such  a  Code; 
but  it  was  not  until  1861,  when  a  meeting  of  the  Merchants  of  Caracas  took  mea- 
sures to  have  a  Project  for  a  Code  drawn  up,  to  be  laid  before  the  Government, 
that  the  Executive  came  to  place  itself  steadfastly  on  the  road  towards  codification. 
The  idea  of  the  merchants  was  greeted  and  favoured  by  the  Government,  so 
that  the  appropriate  commission  presented  a  project  for  a  Code;  with  the  excep- 
tion of  a  few  modifications,  the  same  as  that  of  1844.  Such  Commercial  Code,  the 
first  possessed  by  the  RepubUc,  commenced  to  rule  from  the  already  cited  15th  Feb. 
1862  onwards,  some  slight  amendments  being  made  therein  on  the  8th  Aug.  1863. 

i)  Zuloaga.    Historical  data  on  codification  in  Venezuela. 
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El  Codigo  a  que  aludimos  consta  de  cinco  Libros,  cada  uno  de  los  cuales  en- 
cierra  varias  Leyes:  el  primer  Libro  trata  de  los  comerciantes,  de  las  companias 
y  de  los  intermediarios  del  oomercio;  el  segundo,  de  las  letras  de  cambio,  libran- 
zas  y  pagares;  el  tercero,  del  comercio  maritimo;  el  cuarto,  de  la  quiebra;  y  el 
quinto,  del  prooedimiento  mercantil. 

La  comision  redactora  calco  su  obra  sobre  el  Codigo  de  Comercio  franoes  de 
1808,  aunque  en  algtin  punto,  como  el  relative  d  las  compras  y  ventas,  de  las  cuales 
no  trata,  se  aparto  de  el. 

El  Codigo  a  que  nos  hemos  contraido  estuvo  rigiendo  hasta  el  27  de  abril  de 
1873  en  que  se  mando  poner  en  vigencia  otro  nuevo  cuya  redaccion  habia  enco- 
mendado  el  Gral  Guzman  Blanco,  Presidente  de  la  Republioa,  al  Doctor  Manuel 
Cadenas  Delgado  y  al  comerciante  Isaac  J.  Pardo.  El  Codigo  de  1873  introdujo 
mejoras  y  reformas  de  consideracion  en  el  de  1862,  aunque  tambien  para  el  sirvio 
de  modelo  principal  el  Codigo  de  Francia.  La  comision  redactora  tuvo  iguabnente 
a  la  vista  el  Codigo  de  Comercio  de  Bspana  de  1857,  el  de  Italia  de  1865,  y  las 
leyes  eomerciales  de  Inglaterra  y  de  Alemania.  Las  disposiciones  concemientes 
4  los  actos  de  comercio,  que  en  el  Codigo  de  1862  figuraban  en  su  parte  final, 
fueron  colocadas  al  comienzo  del  nuevo,  en  el  cual  quedaron  comprendidos  varios 
capitulos  no  incluidos  en  el  precedente  y  relativos  a  matricula  y  registro  de 
comercio,  a  factores  y  dependientes  de  comercio,  a  obligaciones  y  contratos  mer- 
cantiles,  respecto  de  algunos  de  los  cuales,  como  la  venta,  la  comision,  la  cuenta 
corriente,  el  prestamo,  el  deposito  y  el  seguro  terrestre,  se  ocupo  separada  y  am- 
pilamente. 

Con  la  pubUcacion  del  Codigo  que  se  encuentra  en  vigor  desde  19de  abril  de 
1904,  quedo  derogado  el  de  1873.  La  redaccion  del  actual  Codigo  fue  encomendada 
a  una  comision  compuesta  de  los  Dres.  Ramon  F.  Feo,  Manuel  Clemente  Urbaneja, 
Nicomedes  Zuloaga  y  Carlos  F.  Grisanti,  los  cuales  dieron  principio  a  sus  labores 
en  1897.  Aunque  el  nuevo  Codigo  no  tiene  sino  pocos  capitulos  enteramente  nuevos, 
como  son  los  concemientes  a  firmas  mercantiles,  ferias  y  mercados  y  companias 
extranjeras,  el  texto  del  Codigo  del  73  sufrio  reformas  y  cambios  considerables. 
Del  Codigo  Aleman  de  1900  se  tomaron  algimas  disposiciones  acerca  del  trasporte 
y  de  las  firmas  mercantiles;  y  del  itaUano  de  1882  se  adoptaron  multitud  de  dis- 
posiciones sobre  el  comercio  en  general,  las  obligaciones  mercantiles,  la  venta,  las 
sociedades,  el  seguro  y  las  letras  de  cambio,  materia  esta  ultima  que  como  la  de 
las  sociedades,  fue  objeto  de  una  transformacion  casi  completa.  Las  ultimas  leyes 
francesas  sobre  quiebras  y  bancarrotas,  y  el  Codigo  de  Espana  en  lo  que  al  atraso 
se  refiere,  ban  servido  de  modelo  al  libro  que  trata  de  eUos  en  el  actual  Codigo. 
Sin  alteracion  alguna  reproduce  este  las  disposiciones  del  anterior  acerca  del  comercia 
maritimo,  provenientes  todas  ellas  del  Codigo  francos  de  1808. 
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The  Code  to  which  we  refer  contains  five  Books,  each  of  which  contains  se- 
veral Laws;  the  first  Book  treats  of  traders,  of  commercial  associations,  and  of 
commercial  agents ;  the  second,  of  bUls  of  exchange,  drafts  and  promissory  notes ; 
the  third,  of  maritime  commerce;  the  fourth,  of  bankruptcy;  and  the  fifth,  of  mercan- 
tile procedure. 

The  drafting  commission  based  its  work  on  the  French  Commercial  Code 
of  1808,  although  it  departed  thereform  on  some  points,  such  as  that  relating  to 
purchases  and  sales,  of  which  it  does  not  treat. 

The  Code  to  which  we  have  alluded  ruled  imtil  the  27th  April  1873,  when 
another  and  a  new  one  was  ordered  to  be  put  in  force,  the  compilation  of  which 
was  entrusted  by  Greneral  Guzman  Blanco,  President  of  the  RepubHc,  to  Dr.  Manuel 
Cadenas  Delgado  and  the  merchant  Isaac  J.  Pardo.  The  Code  of  1873  introduced 
substantial  amendments  and  reforms  into  that  of  1862,  although  the  French  Code 
served  for  that  Code  also  as  the  chief  model.  The  drafting  commission  equally  took 
note  of  the  Spanish  Commercial  Code  of  1857,  of  that  of  Italy  of  1865,  and  of  the 
commercial  laws  of  England  and  of  Grermany.  The  provisions  regarding  commercial 
instruments,  which  in  the  Code  of  1862  found  their  place  in  the  final  portion,  were 
gathered  together  at  the  commencement  of  the  new  one,  in  which  were  included 
several  chapters  not  to  be  found  in  the  preceding  Code,  regarding  commercial  domicile 
and  registration,  managers  and  commercial  assistants,  mercantile  obUgations  and 
contracts,  as  to  some  of  which,  such  as  sale,  agency,  running  account,  loans, 
deposit,   and  inland  insurance,  it  concerned  itself  separately  and  fully. 

With  the  pubUcation  of  the  Code  which  was  put  in  force  as  from  the  19th  April 
1904,  that  of  1873  became  repealed.  The  drafting  of  the  actual  Code  was  entrusted 
to  a  commission  composed  of  Drs.  Ramon  F.  Feo,  Manuel  Clemente  Urbaneja,  Nico- 
medes  Zuloaga  and  Carlos  F.  Grisanti,  who  commenced  their  labours  in  1897.  Alth- 
ough the  new  Code  contains  but  few  chapters  wholly  new,  such  as  those  relating 
to  mercantile  styles,  fairs  and  markets,  and  foreign  companies,  the  text  of  the 
1873  Code  underwent  considerable  amendments  and  changes.  From  the  German 
Code  of  1900  were  taken  several  provisions  regarding  carriage,  and  mercantile 
Styles;  and  from  the  Italian  of  1882  were  adopted  a  number  of  provisions  on  com- 
merce in  general,  on  mercantile  obligations,  sale,  associations,  insurance  and  biUs 
of  exchange ;  this  last  subject  like  that  of  associations ,  being  subjected  to 
somewhat  important  modifications.  The  latest  French  laws  on  insolvencies  and 
bankruptcies,  and  the  Spanish  Code  as  above  mentioned,  have  served  as  models 
for  the  book  which  treats  thereof  in  the  actual  Code.  Without  any  alteration,  it 
reproduces  the  provisions  of  the  former  regarding  maritime  commerce,  all  of  them 
proceeding  from  the  French  Code  of  1808. 
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Estudio  sobre  la  legislacidn  comercial  de  Venezuela. 


El  codigo  de  comercio. 

I.  Disposiciones  generales. 

1.  Al  decir  que  el  Codigo  de  Comercio  rige  las  obligaciones  de  los  comerciantes 
(art.  1.°),  el  legislador  no  quiso  significar  con  eUo  que  dicho  Codigo  encierra  la 
reglamentacion  de  determinada  casta,  de  una  corporacion  que  por  este  modo  es 
sustraida  del  derecho  comtin.  Visto  que  las  negociaciones  mercantiles  asumen 
un  caracter  particular,  con  razon  se  penso  que  era  mas  conveniente  someter- 
las  a  disposiciones  especiales  que  vinieran  a  constituir  una  parte  especial,  una  rama, 
si  se  quiere,  del  derecho  civil.  Asi,  el  Codigo  de  Comercio  no  es  en  realidad  sine 
aquella  parte  del  derecho  privado  que  se  aphca  a  determinados  hechos  generadores 
de  obligaciones. 

2.  Los  hechos  a  que  nos  referimos  y  que  constituyen  el  fundamento  de  la 
legislacion  mercantil,  han  sido,  en  su  generalidad,  enumerados  en  el  art.  2°  del 
Codigo  de  Comercio.  Decimos  que  en  su  generahdad,  porque  la  enumeracion  en 
referenda  no  es  en  modo  alguno  limitativa,  dado  que  no  comprende  todas  las 
operaciones  que  el  comerciante  puede  Uevar  a  cabo  en  el  ejercicio  de  su  profesion. 
La  ley  quiso  con  eUo  senalar  tinicamente  los  principales  y  mas  conocidos  empenos 
a  que  se  consagra  la  actividad  del  comerciante,  en  manera  alguna  restringir  esa 
actividad.  La  prueba  de  lo  que  antecede  la  suministra  la  circimstancia  de  que 
la  ley  repute  mercantiles  (art.  3°),  adcmas  de  los  que  singularmente  indica,  cuales- 
quiera  actos  y  contratos  y  cualesquiera  obUgaciones  de  los  comerciantes,  siempre 
que  el  acto  mismo  6  las  obligaciones  no  sean  escencialmente  civUes :  por  ejemplo, 
las  obhgaciones  resultantes  del  matrimonio  seran  siempre  civiles,  no  obstante 
que  uno  de  los  conyuges  6  ambos  sean  comerciantes;  del  mismo  modo,  la  dona- 
cion  para  el  cumplimiento  de  la  cual  se  girase  una  letra  de  cambio  no  perderia 
su  caracter  civil. 

3.  En  la  clasificacion  y  determinacion  de  los  actos  de  comercio,  el  legislador 
ha  adoptado  el  sistema  mixto  a  que  se  ha  dado  preferencia  en  los  c6(£gos  de 
Francia  y  de  ItaUa  y  que  atiende,  combinandolos,  tanto  al  elemento  subjetivo 
como  al  elemento  objetivo,  pero  que  hace  prevalecer  las  mas  de  las  veces  el  segundo 
sobre  el  primero.  ^  En  efecto,  un  acto  es  mercantil  segiin  la  ley  de  Venezuela,  ora 
porque  la  obligacion  que  representa  reune  ciertos  caracteres  que  como  el  de  la  espe- 
culacion  6  el  beneficio  que  con  eUos  se  busca,  le  prestan  especial  fisonomia  k  la 
cual  puede  ser  extrana  la  condicion  de  las  personas  que  en  el  toman  parte;  ora 
porque  quien  lo  reaUza  es  comerciante  de  profesion.  Muy  consona  con  la  esfera 
del  comercio,  en  el  cual  se  ocupan  tambien  muchos  individuos  y  corporaciones 
que  no  se  dedican  a  el  preferentemente  es  este  criterio  del  codigo,  criterio  que,  por 
lo  demas,  consagra  la  conocida  doctrina  de  que  los  actos  de  comercio  lo  son  por 
si  mismos  6  por  la  cualidad  del  autor  6,  como  lo  expresan  muchos  jurisconsul- 
tos  alemanes,  absolute  Handelsgescfiaefte  6  relative  Handdsgeschaefte. 
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Survey  of  the  Commercial  Legislation  of  Venezuela. 

The  Commerciai  Code. 

I.  General  provisions. 

1.  In  saying  that  the  Commercial  Code  controls  the  obligations  of  traders 
(art.  1)  the  legislator  did  not  intend  thereby  to  declare  that  such  Code  contains 
the  regulation  of  a  defined  order,  that  is  to  say  of  a  body  which  by  that  me- 
thod is  severed  from  the  common  law.  Having  regard  to  the  fact  that  mercantile 
transactions  assume  a  special  character,  it  was  with  good  reason  thought  that 
it  would  be  most  expedient  to  submit  them  to  special  provisions  which  might  come 
to  form  a  special  portion,  a  branch,  so  to  speak,  of  the  civil  law.  Thus  the  Commer- 
cial Code  is  not  ia  reality  anything  except  that  part  of  the  private  law  which  is 
applied  to  certain  defined  facts  productive  of  obligations. 

2.  The  facts  to  which  we  make  reference  and  which  constitute  the  foundation 
of  mercantile  legislation,  have  been,  in  general,  set  forth  in  art.  2  of  the  Commer- 
cial Code.  We  say  in  general,  because  such  enumeration  is  not  in  any  way  in- 
tended to  be  exhaustive,  seeing  that  it  does  not  embrace  all  the  transactions  which 
the  trader  may  carry  through  in  the  pursuit  of  his  caUing.  The  law  wished  to  iadi- 
cate  thereby  merely  the  chief  and  best  known  undertakings  to  which  the  activity 
of  the  trader  is  devoted,  but  in  no  way  to  restrict  that  activity.  The  proof  of 
this  is  afforded  by  the  circumstance  that  the  law  deems  to  be  mercantile  (art.  3), 
in  addition  to  those  specifically  indicated,  whatever  transactions  and  contracts, 
and  whatever  obhgations,  may  concern  traders,  whenever  the  transactions  themselves 
or  the  obligations  in  question,  are  not  essentially  civil :  for  example,  obligations 
resulting  from  marriage  wiU  always  be  civil,  notwithstanding  that  one  or  both 
of  the  spouses  may  be  traders ;  in  the  same  way,  a  gift  for  the  fulfilment  of  which 
a  biU  of  exchange  is  drawn  wUl  not  lose  its  civil  character. 

3.  In  the  classification  and  definition  of  commercial  transactions,  the  legis- 
lator has  adopted  the  combined  system  to  which  preference  has  been  given  in  the 
Codes  of  Erance  and  Italy,  and  which  deals  in  combination  as  much  with  the 
subjective  as  with  the  objective  aspect,  whilst  in  the  larger  number  of  instances 
ensuring  that  the  second  should  prevail  over  the  first.  In  the  result,  a  trans- 
action is  mercantile  according  to  the  law  of  Venezuela,  sometimes  because  the 
obligation  which  ensues  bears  certain  marks  (such  as  that  of  expectation  of  profit 
or  advantage  looked  for  therefrom),  which  lend  to  the  obligation  special  features 
to  which  the  status  of  the  persons  who  take  part  therein  may  be  foreign; 
sometimes  because  the  person  who  carries  it  through  is  by  caUing  a  trader.  Very 
appropriate  to  the  wide  reach  of  commerce,  in  which  indeed  many  individuals  and 
corporations  are  engaged  without  devoting  themselves  in  the  maia  thereto,  is  this 
view  of  the  code,  a  view  which  moreover  adopts  the  weU-known  doctrine  that 
commercial  transactions  are  so  either  essentially  {por  si  mismos)  or  by  virtue  of 
the  person  intervening  (fcyr  la  cualidad  dd  autor)  or,  as  many  German  jurists  express 
it,  absolute  Handdsgeschaefte,  or  relative  Handdsgeschaefte. 
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La  ley  ha  tenido,  en  consecuencia,  el  cuidado  de  indicar  (art.  2°)  que  los  actos 
de  comercio  enumerados  pueden  serlo  a  la  vez  para  todos  los  contratantes  o  para 
uno  solo  de  ellos:  la  letra  de  cambio,  por  ejemplo  (No.  13,  art.  2°),  sera  siempre 
comercial  para  los  que  en  eUa  intervengan;  la  compraventa  lo  sera  para  el  compra- 
dor y  el  vendedor  6  unicamente  para  aquel  de  los  contratantes  que  sea  comerciante, 
6  aun  para  el  simple  particular  que,  mediante  cierta  ganancia,  sirva  como  el  primero 
de  intermediario  entre  el  productor  y  el  consumidor  6  el  detaUador  6  el  que  modjfica 
6  trasforma  la  especie  dada  en  venta.  Aun  respecto  de  determinados  actos  de  los 
comerciantes,  la  ley  establece  una  distincion  conveniente,  haciendo  entonces  prevalecer 
el  elemento  objetivo  sobre  el  subjetivo.  Asi,  cuando  el  comerciante  adquiere  efectos 
para  su  uso  6  el  de  su  familia,  no  Ueva  a  cabo  un  acto  mercantil,  puesto  que  su 
proposito  no  es  el  de  alcanzar  ganancias;  tampoco  lo  efectuara  el  labrador  q  el 
criador  (art.  5°),  al  vender  los  frutos  del  fundo  que  explotan. 

4.  Declarase  expresamente  (art.  7°),  que  el  Estado  6  los  grupos  de  que  se 
compone  no  pueden  asumir  la  cuaUdad  de  comerciante,  aun  cuando  ejecuten  actos 
de  comercio.  No  es  que  la  ley  quiera  hacer  civiles  los  actos  todos  que  practica  el 
ente  que seUama Estado;  muy  bien  puede  el  realizarlos  ocasional  6  sistematicamente, 
y  en  esos  casos  quedaran  eUos  sujetos  a  la  ley  mercantil.  Mas,  como  la  actividad 
del  Estado  no  puede  ser  absorvlda  por  el  comercio  sin  grave  riesgo  de  los  fiaes  que 
le  estan  encomendados,  sin  que  la  administracion  pubUca  padezca  grave  embarazo 
y  corra  el  peligro  de  que  se  altere  6  suspenda,  no  es  posible  que  se  le  asigne  la  cualidad 
de  comerciante.  Supongase  tan  solo  el  trastorno  a  que  daria  margen  un  procedi- 
miento  de  quiebra  que  contra  el  Estado  se  intentara. 

5.  Para  suplir  los  vacios  del  Codigo  de  Comercio  (arts.  8°  y  9°),  dispone  la 
ley  venezolana  que  se  ocurra  a  las  disposiciones  del  Codigo  Civil,  dejando  asi  ver 
claramente  que  el  Codigo  de  Comercio  no  es  sino  un  conjunto  de  reglas  derogatorias 
6  complementarias  de  las  del  derecho  privado,  y  que  la  fuerza  de  la  costumbre 
es  inferior  a  la  de  la  ley  escrita,  por  desusada  que  esta  se  encuentre  (art.  5°  Codigo 
Civil).  Es,  pues,  unicamente  en  los  casos  de  silencio  de  la  ley  civU  cuando  se  hace 
apUcable  la  costumbre  mercantil,  la  cual,  por  lo  demas,  debe  estar  constituida  por 
hechos  uniformes,  generalmente  ejecutados  en  la  Republica  6  en  una  locaUdad 
dada  y  reiterados  por  un  largo  espacio  de  tiempo. 

II.  De  los  Comerciantes. 

1.  La  cualidad  de  comerciante  la  determinan  los  hechos  6  la  ley:  asi,  el  indi- 
viduo  que  siendo  capaz  de  obUgarse  se  dedica  habitualmente  a  ejecutar  actos  de 
comercio  sera  comerciante,  de  la  misma  manera  que  el  ente  juridico  que  debe  a 
la  ley  su  personaUdad  y  que  se  ha  constituido  unicamente  para  realizar  operaciones 
mercantUes  durante  su  existencia. 

2.  Siendo  libra  en  Venezuela  el  ejercicio  de  la  industria,  podra  consagrarse 
en  eUa  a  la  actividad  mercantil  cualquier  persona  fisica  6  juridica,  nacional  6  ex- 
tranjera,  siempre  que,  como  antes  se  ha  dicho,  esten  en  capacidad  de  contratar. 
La  capacidad  es,  pues,  la  regla. 

3.  Para  ser  com.erciantes,  los  menores  deben  estar  emancipados,  que  su  cura- 
dor  los  autorice  para  ejercer  el  comercio,  y  que  el  Juez,  ademas,  apruebe  la  deter- 
minacion  del  curador.  Los  menores  autorizados  para  comerciar  son  equiparados 
por  la  ley  a  los  mayores  de  edad ;  de  modo  que  la  ref orma  introducida  por  el  nuevo 
C6digo,  y  segtin  la  cual  aquelloa  pueden  enagenar  aus  inmuebles  para  operaciones 
del  giro  que  emprenden,  es  mas  racional  y  aun  mas  beneficiosa  para  el  menor  que 
la  disposicion  del  anterior  Codigo,  que  solo  les  permitia  hipotecar  dichos  bienes. 

4.  Dispone  el  art.  349  del  Codigo  Civil  (343  del  derogado)  que  cuando  en 
el  patrimonio  del  menor  cuya  tutela  se  organiza  hubiere  establecimientos  de  co- 
mercio, de  industria  6  de  cria,  debera  el  tutor  enagenarlos  6  Uquidarlos  con  autoriza- 
cion  del  Juez ;  pero  que  los  negocios  de  aquellos  establecimientos  podran  continuar 
si  el  consejo  de  tutela  lo  creyere  conveniente  y  el  Tribunal  lo  aprobare.  Vese,  pues, 
que  la  disposicion  contenida  en  el  art.  13*  del  Codigo  de  Comercio  y  concemiente 
al  ejercicio  del  comercio  en  interes  de  los  menores  sometidos  a  la  patria  potestad, 
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The  law  has  consequently  been  at  the  pains  of  pointing  out  (art.  2)  that  the 
commercial  transactions  enumerated  can  on  a  particular  occasion  be  so  in  reference 
to  all  the  persons  contractiug,  or  to  one  only  of  them :  a  biU  of  exchange,  for  ex- 
ample (No.  13  art.  2),  must  always  be  a  commercial  transaction  for  those  who  be- 
come parties  thereto;  sale  and  purchase  will  be  such  for  the  buyer  and  seller, 
or  only  for  such  one  of  the  persons  contracting  who  is  a  trader,  or  even 
merely  for  the  individual  who,  in  return  for  some  remuneration,  may  serve  as  the 
primary  intermediary  between  the  producer  or  between  the  retailer  or  the  person 
who  alters  or  transforms  the  thing  delivered  on  sale,  and  the  consumer.  Even 
regarding  defined  transactions  of  traders,  the  law  estabUshes  a  convenient  distinc- 
tion, making  the  objective  still  prevail  over  the  subjective  aspect.  Thus,  if 
the  trader  should  acquire  effects  for  his  own  use  or  for  that  of  his  famUy,  he  does 
not  carry  through  a  mercantile  transaction,  provided  that  his  project  is  not  that 
of  making  profit;  as  little  will  the  farmer  or  the  breeder  (art.  5)  carry  through 
such  transactions  in  the  seUing  of  the  produce  of  the  farm  which  they  tiU. 

4.  It  is  expressly  declared  (art.  7)  that  the  State,  or  the  departments  of  which 
it  is  composed,  cannot  assume  the  character  of  trader,  even  when  they  carry  out 
commercial  transactions.  It  is  not  that  the  law  intends  to  make  non-commercial  all 
the  transactions  carried  through  by  the  entity  called  the  State;  it  can  very  well 
carry  out,  on  occasion  or  systematically,  transactions  which  in  such  cases  become 
subject  to  the  mercantile  law.  But  as  the  activity  of  the  State  cannot  be  absorbed 
by  trade  without  grave  risk  to  the  interests  entrusted  thereto,  nor  without  the  pubUc 
administration  suffering  serious  dislocation,  and  running  the  danger  of  being 
changed  or  suspended,  it  is  not  possible  that  there  should  be  assigned  to  the  State 
the  status  of  trader.  Let  it  for  the  sake  of  example  be  reahsed  what  disorder  would 
spring  from  a  proceeding  in  bankruptcy  being  able  to  be  instituted  against  the 
State. 

5.  In  order  to  supplement  the  gaps  of  the  Commercial  Code  (arts.  8  and  9) 
the  law  of  Venezuela  provides  that  recourse  shall  be  had  to  the  provisions  of 
the  Civil  Code,  thus  allowing  it  clearly  to  be  seen  that  the  Commercial  Code  is  noth- 
ing but  a  collection  of  regulations  derogatory  or  supplementary  to  those  of  the 
private  law,^  that  the  sanction  of  custom  is  inferior  to  that  of  the  written  law,  and 
that  the  former  is  resorted  to  upon  the  failure  of  the  latter  (art.  5,  Civil  Code).  It  is 
then  only  where  the  civil  law  is  silent  that  mercantile  usage  is  made  appUcable,  and 
this  moreover  must  depend  upon  uniform  facts,  carried  out  generally  through  out 
the  Republic,  or  in  a  given  locaUty,  and  repeated  over  a  wide  space  of  time. 

II.  Of  Traders. 

1.  The  status  of  trader  is  determined  either  by  the  facts  or  by  the  law:  thus, 
the  individual  who,  being  capable  of  undertaking  obhgations,  devotes  himself  habi- 
tually to  carrying  out  commercial  transactions  is  a  trader,  in  the  same  manner 
as  the  juridical  entity  which  owes  to  the  law  its  personality,  and  which  has  been 
constituted  solely  in  order  to  carry  out  mercantile  operations  during  its  existence. 

2.  The  pursuit  of  trade  being  free  in  Venezuela,  any  person  whatever,  whether 
natural  or  the  creature  of  the  law,  native  or  foreign,  may  be  devoted  therein 
to  mercantile  energy,  whenever,  as  we  have  said  above,  contractual  capacity  may 
exist.    Capacity  then  is  essential. 

3.  In  order  to  be  traders,  minors  must  be  emancipated,  that  is  to  say,  their 
guardian  must  authorize  them  to  carry  on  trade,  and  the  Judge,  further,  must 
sanction  the  decision  of  the  guardian.  Minors  authorized  to  trade  are  equivalent 
in  the  eye  of  the  law  to  persons  of  fuU  age :  the  amendment  effected  by  the  new 
Code,  according  to  which  they  can  ahenate  their  realty  for  operations  within  the 
scope  of  their  undertaking,  being  more  reasonable,  and  also  more  beneficial  to 
the  minor,  than  the  provision  of  the  former  Code,  which  only  allowed  them  to 
mortgage  such  property. 

4.  Art.  349  of  the  CivQ  Code  (343  of  that  repealed)  provides  that  when  there 
should  be  included  in  the  patrimony  of  the  minor  whose  guardianship  is  regulated 
commercial  undertakings,  whether  of  industry  or  of  breeding,  the  guardian  must  sell 
them  or  wind  them  up  under  the  direction  of  the  judge;  but  that  the  business 
of  such  establishments  may  be  continued  if  the  council  of  guardianship  should 
think  it  expedient,  and  the  Court  should  approve  thereof.  Note  then  that  the 
provision  contained  in  art.  13  of  the  Commercial  Code  concerning  the  pursuit 
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es  analoga  a  la  qae  encierra  el  citado  art.  349  del  Codigo  Civil  y  que  respecta  a 
los  que  se  encuentran  bajo  tutela. 

5.  Tambien  por  excepcion,  la  mujer  casada  que  este  autorizada  expresa  6  tacita- 
mente  por  su  maiido  puede  ejercer  el  comercio  y  ejecutar  eventuabnente  actos 
de  comercio  en  Venezuela  (art.  14).  Decimos  por  excepcion,  visto  que  segun  el 
Codigo  Civil  (art.  188)  la  mujer  necesita  licencia  de  su  marido  para  adquirir  por 
titulo  oneroso  6  lucrativo,  para  enagenar  sus  bienes,  contratar  u  obligarse. 

La  autorizacion  dada  por  el  marido  6  por  el  Juez,  en  sus  casos,  habilita  a  la 
mujer  para  todos  los  actos  que  pueda  comprender  la  gestion  de  sus  negocios ;  debiendo 
tenerse  en  cuenta  que  de  la  responsabiUdad  4  que  dieren  eUos  lugar  quedaran  sola- 
mente  exceptuados  los  bienes  de  la  sociedad  conyugal  y  del  patrimonio  de  cada 
conyuge  que  de  la  manera  prescrita  en  el  primer  aparte  del  art.  16  del  Codigo  de 
Comercio  se  hubieren  apartado  expresamente^). 

La  autorizacion  que  para  comerciar  necesita  la  mujer  y  que  el  marido  le  otorga 
no  puede  ser  dada  por  el  Juez  cuando  aquel  la  niega,  y  esto  por  la  sencUla  raz6n 
de  que  se  trata  de  una  facultad  que  la  ley  atribuye  al  jefe  de  la  familia  y  que  ninguna 
autoridad  podria  ejercer  en  su  lugar  sino  en  virtud  de  precepto  expreso:  el  Juez 
solo  interviene  en  el  otorgamiento  de  aquella  autorizacion  (art.  15)  cuando  el  marido 
es  menor  de  edad  6  tiene  prohibida  la  administracion  de  sus  bienes. 

6.  Cabe  advertir,  con  todo,  que,  conforme  la  preceptua  el  art.  215  del  Codigo 
de  Comercio,  la  autorizacion  concedida  al  menor  emancipado  y  a  la  mujer  casada 
no  los  faculta  para  hacer  parte  de  ima  sociedad  en  nombre  colectivo,  y  que  en  este 
caso,  la  autorizacion  debe  ser  especial. 

7.  El  art.  159  del  Codigo  Civil  dispone  que  cuando  sea  la  mujer  la  culpable 
de  la  separacion  de  cuerpos  por  cualquier  causa,  la  administracion  de  los  bienes  de 
la  masa  social  le  correspondera  al  marido,  siempre  que  quisiere;  de  modo  que  en 
este  caso  no  tendra  aplicacion  lo  que  preceptua  el  art.  17  del  Codigo  de  Comercio, 
y  la  mujer  necesitara  para  comerciar  de  la  autorizacion  del  marido.  Cuando  ha 
recaido  sentencia  de  divorcio  6  cuando  la  separacion  de  cuerpos  ha  ocurrido  por 
hechos  imputables  al  marido,  la  sociedad  conyugal  cesa ;  y  puesto  que  cada  conyuge 
administra  entonces  Hbremente  sus  bienes,  la  mujer  podra  comerciar  sin  ninguna 
especie  de  autorizacion,  del  mismo  modo  que  lo  hacen  las  mujeres  solteras  mayores 
de  veintitin  aiios  y  las  viudas. 

8.  La  revocatoria  de  la  autorizacion  concedida  a  la  mujer  y  a  los  menores 
no  puede  hacerse  sin  aprobacion  del  Juez,  por  cuanto  la  revocatoria  pura  y  simple 
podria  dar  ocasion  a  abusos  y  a  que  se  alterara  violentamente,  y  con  perjuicio 
de  terceros,  la  situacion  que  el  menor  y  la  mujer  se  habian  creado  por  virtud  de 
aquel  acto. 

III.  Registro  de  comercio. 

1.  El  Codigo  de  Comercio  de  Venezuela,  al  igual  de  los  Codigos  de  Alemania 
y  de  Espana,  ha  establecido  en  los  Juzgados  MercantUes  un  registro  cuyo  objeto 

1)  Segun  el  C6digo  Civil  de  1904,  entre  marido  y  mujer  (art.  1376),  si  no  hubiere  con- 
venci6n  en  contrario,  existe  la  sociedad  conyugal,  cuyo  efecto  es  hacer  comunes  de  por  mitad 
las  ganancias  6  beneficios  obtenidos  durante  el  matrimonio.  El  patrimonio  exclusive  de  cada 
conyuge  se  compone:  (art.  1381)  de  los  bienes  y  derechos  que  el  marido  y  la  mujer  aportan  al 
matrimonio;  de  lo  que  durante  61  adquieran  por  donaci6n,  herencia  6  legado  y  (art.  1382)  de 
los  inmuebles  adquiridos  durante  el  matrimonio  por  permuta  con  otros  bienes  propios  del  conyuge, 
por  derecho  de  retraoto  de  parte  del  o6njruge  y  por  daci6n  en  page  del  patrimonio  del  o6nyuge. 
A  la  mujer  pertenece  (art.  1383)  lo  que  se  adquiere  por  compra  hecha  con  dinero  de  su  patri- 
monio, previo  consentimiento  de  eUa.  A  la  sociedad  conyugal  pertenecen  (art.  1390):  1.°  los 
bienes  adquiridos  por  titulo  oneroso  durante  el  matrimonio,  &  oosta  del  caudal  comun,  bien 
se  haga  la  adquisici6n  &,  nombre  de  la  comunidad  6  bien  de  uno  de  los  c6nyuges;  2.  °  los  obtenidos 
por  industria,  profesi6n,  oficio,  sueldo  6  trabajo  de  ambos  c6nyuges  6  de  cualquiera  de  ellos; 
3.  °  los  frutos,  rentas  6  intereses  devengados  durante  el  matrimonio,  procedentes  de  los  bienes 
comunes  6  de  los  peculiares  de  cada  cdnyuge. 
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of  trade  in  the  interest  of  minors  under  paternal  power,  is  analogous  to  that  con- 
tained in  the  cited  art.  349  of  the  Civil  Code  which  relates  to  those  still  under  guar- 
dianship. 

5.  Also,  by  way  of  exception,  the  married  woman  who  is  authorized  expressly 
or  impliedly  by  her  husband  can  trade  in  Venezuela,  and  may  in  the  course  of  trade 
execute  commercial  instruments  (art.  14).  We  say  by  way  of  exception,  seeing 
that  according  to  the  Civil  Code  (art.  188)  the  wife  needs  permission  from  her  hus- 
band to  acquire  property  for  valuable  consideration,  or  through  a  transaction 
involving  money  payment,  or  to  alienate  her  property,  or  to  contract  or  bind  herself. 

The  authority  given  by  the  husband,  or  by  the  Judge,  as  the  case  may  be, 
empowers  the  wife  ia  regard  to  all  transactions  involved  in  the  carrying  on 
of  her  business ;  it  being  necessary,  however,  to  take  into  account  that  property  of 
the  conjugal  community,  and  of  the  patrimony  of  each  spouse,  only  becomes  ex- 
cepted from  the  Uabihty  to  which  such  transactions  give  rise,  provided  that  it 
should  have  been  expressly  set  apart  in  the  manner  prescribed  in  the  first  para- 
graph of  art.  16  of  the  Commercial  Code^). 

The  authority  needed  by  the  wife  in  order  to  trade,  granted  to  her  by  the 
husband,  cannot  be  given  by  the  Judge  when  the  former  refuses  it,  and  that  for 
the  simple  reason  that  it  has  reference  to  a  power  which  the  law  assigns  to  the  head 
of  the  family,  which  no  authority  can  exercise  in  his  stead,  except  by  virtue  of 
express  provision;  the  Judge  only  intervenes  in  the  granting  of  that  authority  (art. 
15)  when  the  husband  is  under  age,  or  is  prohibited  from  the  management  of  his 
property. 

6.  It  must  further  be  noted  that  in  conformity  with  the  direction  of  art.  215  of 
the  Commercial  Code,  the  authority  granted  to  the  emancipated  minor,  and  to  the 
married  woman,  does  not  empower  them  to  enter  an  unlimited  partnership,  and  that 
in  such  a  case  there  must  be  special  authorization. 

7.  Art.  159  of  the  Civil  Code  provides  that  when  the  wife  should  for  whatever 
cause  be  the  party  blameable  for  a  judicial  separation,  (separacion  de  cuerpos), 
the  control  of  the  property  of  the  common  estate  should  belong  to  the  husband, 
whenever  he  should  desire  it;  so  that  in  such  case  the  provision  of  art.  17  of  the 
Commercial  Code  will  not  apply,  and  the  wife  in  order  to  trade  wiU  need  the 
authority  of  the  husband.  When  a  decree  of  divorce  has  been  pronounced,  or 
when  a  judicial  separation  has  occurred  through  the  guilt  of  the  husband,  the 
conjugal  community  of  goods  ceases;  and  thereafter  each  spouse  may  freely 
administer  his  or  her  own  property,  the  wife  being  able  to  trade  without  any 
kind  of  hcence,  in  the  same  way  in  which  a  feme  sole  above  the  age  of  twenty-one 
years  or  a  widow  can  do  so. 

8.  Revocation  of  the  authority  granted  to  a  wife  or  minor  cannot  take 
place  without  the  approval  of  the  Judge,  lest  the  revocation  pure  and  simple  should 
give  occasion  to  abuses,  and  violent  change  to  the  prejudice  of  third  parties 
should  be  caused  in  the  condition  of  things  which  the  minor  or  the  wife  might  have 
created  by  virtue  of  that  authority. 

III.  Registry  of  Commerce. 

1.  The  Commercial  Code  of  Venezuela,  as  with  the  Code  of  Germany  and 
that  of  Spain,   has  estabhshed  in  Mercantile  Courts  a  registry  the   object  of 

1)  According  to  the  Civil  Code  of  1904,  if  there  should  be  no  agreement  to  the  contrary,  there 
exists  between  husband  and  wife  conjugal  community  (art.  1375),  the  effect  of  which  is  to 
make  them  tenants  in  common  in  equal  shares  in  respect  of  the  profits  and  advantages  obtained 
during  coverture.  The  exclusive  patrimony  of  each  spouse  in  composed  (art.  1381)  of  pro- 
perty and  rights  which  the  husband  and  the  wife  respectively  bring  into  the  marriage  rela- 
tion; of  that  which  whilst  such  relation  lasts  they  respectively  acquire  by  gift,  success- 
ion, or  legacy;  and  (art.  1382)  of  the  realty  acquired  during  marriage  by  exchange  for  other 
property  of  the  spouse,  by  right  of  retractation  on  the  part  of  the  spouse,  and  by  transfer 
in  payment  of  the  patrimony  of  the  spouse.  To  the  wife  belongs  (art.  1383)  that  which  is  ac- 
quired by  purchase  with  her  consent  made  with  money  derived  from  her  patrimony.  To  the 
conjugal  community  belong  (art.  1390)  1.  Property  acquired  for  valuable  consideration  dviring 
marriage,  at  the  cost  of  the  common  fund,  whether  the  transfer  be  made  into  their  joint  names, 
or  into  the  name  of  one  of  them;  2.  Property  obtained  through  trade,  profession,  craft,  salary 
or  work  of  both  spouses  or  of  either  of  them;  3.  The  produce,  rents  or  interest  earned  during  the 
marriage,  proceeding  from  the  property  held  in  common  or  from  the  separate  property  of  each 
spouse. 
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no  es  otro  que  recoger  en  extracto  6  in  extenso  todos  aquellos  documentos  que 
J)ueden  arrojar  luz  acerca  de  la  person,alidad  de  cuantos  se  dedican  al  ejercicio 
del  comercio.  Dadas  las  facilidades  que  la  ley  acuerda  al  menor  y  a  la  mujer  casada 
para  dedicarse  a  las  operaciones  mercantiles,  y  sujeta  como  esta  la  capacidad  de 
dichos  individuos  a  una  autorizacion  6  permiso,  natural  es  que  cuantos  tratan  con 
eUos  puedan,  sin  gran  esfuerzo  y  para  salvaguardia  de  sus  intereses,  saber  si  valida- 
mente  y  sin  peligros  pueden  entrar  en  negociaciones  con  eUos.  De  aqui  que,  entre 
otros  documentos,  la  ley  exija  el  registro  de  aquellos  en  que  se  autoriza  a  un  menor 
6  a  una  mujer,  en  que  se  revocan  los  permisos  dados,  6  se  autoriza  al  tutor  6  al 
padre  para  continuar  el  giro  del  establecimiento  correspondiente  al  menor. 

2.  Como  el  regimen  de  bienes  bajo  el  cual  se  ha  contraido  el  matrimonio  influye 
en  la  responsabLUdad  de  los  conyuges  comerciantes,  se  exige  el  registro  de  las  capitu- 
laciones,  de  los  testamentos,  particiones,  sentencias  y  actas  de  adjudicacion  que 
impongan  al  conyuge  comerciante  responsabilidad  en  favor  del  otro,  bien  asi  como 
el  registro  de  las  demandas  de  separacion  de  bienes,  las  sentencias  que  las  declaren 
y  las  liquidaciones  que  indiquen  las  cantidades  que  el  conyuge  comerciante  ha  de 
entregar  al  que  no  lo  es. 

Por  este  medio  tambien  podra  haUarse  prontamente  en  el  registro  de  comercio 
indicacion  exacta  de  las  firmas  de  comercio  y  de  todo  cuanto  se  refiere  a  la  consti- 
tucion,  alteraciones  6  disolucion  de  las  sociedades  mercantiles,  no  menos  que  los 
documentos  concemientes  al  poder  que  los  comerciantes  suelen  otorgar  a  sus  factores 
6  deprendientes. 

3.  En  obsequio  del  comercio  y  de  los  intereses  generales,  el  legislador  ha  querido 
que  a  la  formacion  del  registro  de  comercio  concurran,  no  solamente  los  interesados, 
suio  los  funcionarios  que  presencien  el  otorgamiento  de  los  documentos  6  autoricen 
los  actos  destinados  a  ser  insertados  en  el;  y  para  asegurar  ese  intento  ha  formu- 
lado  penas  6  sanciones  para  los  neghgentes,  scan  6  no  funcionarios  (arts.  24,  25  y  26). 

IV.  Firma  de  comercio. 

1.  El  capitulo  concerniente  a  la  firma  d^  comercio  es  enteramente  nuevo  en 
la  legislacion  mercantil  de  Venezuela  y  ha  sido  inspirado  por  el  que  sobre  este  mismo 
particular  encierra  el  Codigo  de  Comercio  aleman,  no  obstante  que  en  la  redaccion 
de  aquel  no  se  tuvieron  en  cuenta  para  adoptarlos  los  articulos  25,  26,  27  y  28  del 
codigo  en  referenda. 

V.  Contabilidad  mercantil. 

1.  Apartandose  del  criterio  establecido  por  el  Codigo  de  Comercio  aleman 
y  aceptando  el  que  fue  acogido  por  los  codigos  de  Prancia  y  de  ItaUa,  el  de  Venezuela 
ha  determinado  expresamente  el  ndmero  de  libros  que  el  comerciante  esta  obUgado 
a  Uevar,  bien  asi  como  las  inscripciones  que  han  de  contener  necesariamente.  Con 
el  sistema  de  la  ley  es  por  extremo  facil  inspeccionar,  en  caso  de  necesidad,  las  ope- 
raciones practicadas  por  el  comerciante,  sobre  todo  cuando  se  haya  acudido  a  un 
procedimiento  de  quiebra.  No  es  innecesario  advertir  que  solo  aquellos  Ubros  que 
han  sido  Uevados  de  conformidad  con  los  preceptos  legales  son  los  que  tienen  fuerza 
probatoria,  y  que  si  bien  la  ley  no  formula  pena  directa  contra  el  comerciante  que 
no  cumple  con  las  obUgaciones  que  a  ese  respecto  se  le  seiialan,  es  porque  tiene 
sometidos  a  los  omisos  a  las  sanciones  que  en  el  Codigo  Penal  se  establecen  para 
los  reos  de  quiebras  culpables  y  fraudulentas  (arts.  873,  874  y  875  del  Codigo  de 
Comercio). 

2.  Para  fijar  las  reglas  concernientes  a  la  contabilidad  mercantil,  la  ley  ha 
dividido  a  los  comerciantes  en  dos  categorias,  e  indicado  reglas  especiales,  asi  para 
los  comerciantes  por  mayor  como  para  los  comerciantes  por  menor. 

En  su  cuidado  por  ofrecer  a  los  contratantes  la  mayor  garantia  en  cuanto  al 
contenido  de  los  Mbros  de  los  comerciantes,  la  ley  ha  ido  hasta  prohibir  a  estos 
ultinios  ciertas  Ubertades  que  pudieran  traer  dudas  sobre  la  regularidad  con  que 
ha  sido  Uevada  la  contabilidad,  y  aun  le  ha  parecido  conveniente  indicar  la 
manera  como  han  de  salvarse  los  errores  f  las  omisiones  cometidos  en  la  redaccion 
de  dichos  Ubros  (arts.  41  y  42). 

3.  Ademas  de  los  que  deben  considerarse  como  obHgatorios,  a  los  comerciantes 
les  es  licito  Uevar  todos  los  Ubros  auxiliares  que  deseen;  bien  entendido,  que  estos 
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which  is  none  other  than  to  enter  in  abstract,  or  in  extenso,  all  those  documents 
which  can  give  information  regarding  the  personaUty  of  those  devoting  themselves 
to  the  pursuit  of  trade.  Granted  the  facihties  which  the  law  accords  to  the  minor 
and  to  the  married  woman  to  engage  in  commercial  operations,  and  subject  as  is 
the  capacity  of  such  persons  to  an  authority  or  hcence,  it  is  natural  that  those 
who  have  dealings  with  them,  without  great  effort,  and  in  order  to  safeguard  their 
interests,  may  know  whether  they  can  enter  into  business  relations  with  them 
validly  and  without  risk.  Hence,  amongst  other  instruments,  the  law  enjoins  the 
registration  of  those  by  which  a  minor  is  authorised,  or  a  wife  permitted,  or  by  which 
such  powers  when  given  are  revoked,  or  by  which  the  guardian  or  the  parent  is  allo- 
wed to  continue  the  business  of  the  undertaking  belonging  to  a  person  under  age. 

2.  As  the  settlement  of  property,  having  regard  to  which  marriage  has  been 
contracted,  has  its  effect  upon  the  responsibUity  of  married  persons  trading,  the  re- 
gistration is  enjoined  of  marriage,  contracts  testamentary  dispositions,  partitions,  judg- 
ments and  adjudications  which  impose  on  one  spouse,  being  a  trader,  responsibility  in 
favour  of  the  other,  as  well  as  the  registration  of  requests  for  the  separation  of 
property,  of  decrees  which  declare  such  separation,  and  of  the  adjustments  which 
shew  the  amounts  which  the  trading  spouse  has  to  transfer  to  the  spouse  who  is 
not  a  trader. 

By  this  means  also  can  readily  be  found  in  the  commercial  register  exact 
statements  of  commercial  styles  and  of  all  that  which  has  reference  to  the  forma- 
tion, changes  in,  or  dissolution  of  commercial  associations,  no  less  than  the  docu- 
ments concerning  the  power  which  traders  are  wont  to  give  to  their  agents  or  as- 
sistants. 

3.  In  favour  of  trade  and  for  the  common  weal,  the  legislator  has  sought  that 
in  the  framing  of  the  commercial  registry  there  shall  attend,  not  only  interested 
parties,  but  officials  present  at  the  execution  of  documents  or  authenticating  instru- 
ments intended  to  be  entered  therein;  and  to  secure  that  object  has  provided  pains 
or  penalties  for  the  neghgent,  whether  officials  or  not  (arts.  24,  25  and  26). 

IV.  Commercial  firm  or  style. 

1.  The  chapter  on  commercial  signature  is  whoUy  new  in  the  mercantile  legis- 
lation of  Venezuela,  and  has  been  prompted  by  what  is  contained  in  the  Com- 
mercial Code  of  Germany  under  this  head,  notwithstanding  that  in  the  compi- 
lation thereof  there  were  not  taken  into  account  for  adoption,  arts.  25,  26,  27  and 
28  of  that  Code. 

V.  Commercial  book-keeping. 

1.  Departing  from  the  rule  laid  down  in  the  Commercial  Code  of  Germany, 
and  accepting  that  adopted  by  the  Codes  of  Prance  and  of  Italy,  the  Code  of  Vene- 
zuela has  expressly  defined  the  number  of  books  which  the  trader  is  obliged  to  keep, 
as  well  as  the  entries  which  must  of  necessity  be  contained  therein.  With  such 
a  legal  system  it  is  a  matter  of  the  greatest  ease  to  inspect,  where  necessary,  the 
transactions  carried  through  by  the  trader,  above  all  when  subject  to  bankruptcy 
proceedings.  It  is  not  without  value  to  observe  that  only  those  books  which  have 
been  kept  in  conformity  with  the  directions  of  the  law  have  the  force  of  evidence,  and 
that,  if  indeed  the  law  does  not  frame  direct  penalties  against  the  trader  who  does 
not  comply  with  the  obUgations  which  in  that  respect  are  prescribed  to  him,  it  is 
because  it  has  submitted  traders  omitting  to  do  so,  to  the  penalties  which  are  set 
forth  in  the  Penal  Code  for  those  guilty  of  culpable  and  fraudulent  bankruptcies 
(arts.  873,  874  and  875  of  the  Commercial  Code). 

2.  In  order  to  determine  the  rules  regarding  commercial  book-keeping,  the  law 
has  divided  traders  into  two  classes,  and  has  imposed  special  rules  for  wholesale 
merchants  on  the  one  hand,  and  retail  traders  on  the  other. 

In  its  anxiety  to  offer  to  persons  contracting  the  greater  security  regarding 
the  contents  of  the  books  of  traders,  the  law  has  reached  the  point  of  forbidding 
to  the  latter  any  laxity  which  may  throw  doubt  on  the  regularity  with  which 
the  books  have  been  kept,  and  it  has  even  seemed  to  the  law  expedient  to  point 
out  the  way  of  repairing  errors  and  omissions  arising  in  the  course  of  the  entering 
up  of  such  books  (arts.  41  and  42). 

3.  In  addition  to  books  regarded  as  essential,  it  is  permitted  to  traders  to  keep 
all  auxiliary  books  which  they  desire;  it  being  well  understood  that  such  books 
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libros  pueden  presentarse  en  juicio  siempre  que  reunan  los  requisitos  que  respecto 
de  los  primeros  exige  la  ley. 

4.  Con  muy  buen  acuerdo  no  autoriza  la  ley  la  presentaci6n  de  los  libros  de 
comercio  sino  en  caso  de  juicio,  y  unicamente  para  el  examen  y  compulsa  de  lo 
que  diga  relaoion  con  el  asunto  que  se  ventile:  la  manitestacion  6  examen  general 
no  viene  por  lo  tanto,  a  ser  procedente  sino  en  casos  de  sucesion  universal  6  de 
quiebra,  6  en  los  demas  que  ILmitativamente  indica  el  articulo  46. 

5.  Creemos  que  no  podra  suscitarse  ya  controversia  alguna  acerca  del  modo 
de  determinar  el  lapso  de  tiempo  durante  el  cual  el  comerciante  6  sus  berederos 
estan  obligados  a  conservar  los  libros  de  contabilidad,  dado  que  el  C6digo  ha  dis- 
puesto  que  se  tome  como  principio  de  ese  lapso  el  dia  en  que  termine  de  todo  punto 
la  Uquidacion  de  los  negocios. 

VI.  Cdmaras  y  bolsas  de  comercio. 

1.  Desde  hace  doce  anos  vienen  funcionando  en  el  pais  para  beneficio  del 
trafico  mercantil  las  Camaras  de  Comercio,  bien  que  haya  sido  el  Codigo  en  vigencia 
el  primero  que  de  tal  institucion  se  ocupara.  En  la  actuaUdad  existen  Camaras 
de  Comercio  en  las  citfdades  y  puertos  de  Caracas,  Maracaibo,  Valencia,  Puerto 
CabeUo,  Carupano,  Ciudad  Bolivar  y  Barquisimeto. 

El  Codigo  determina  las  cuaHdades  que  ban  de  reunir  los  miembros  de  las 
Camaras  y  los  lugares  en  que  estas  pueden  constituirse;  senala  el  objeto  de  eUas, 
y  les  atribuye  especiales  facultades,  tales  como  las  de  pasar  trimestralmente  a  los 
Tribunales  de  Comercio  una  lista  de  donde  debe  escoger  el  Juez  la  persona  6  per- 
sonas  en  quienes  hayan  de  recaer,  en  los  juicios  de  quiebra,  las  funciones  de  sindico 
(arts.  894  y  926). 

2.  Aunque  en  los  Codigos  que  precedieron  al  actual  el  legislador  se  hubiese 
ocupado  de  las  Bolsas  de  Comercio  del  mismo  modo  que  lo  ha  hecho  ahora  en  la 
Seccion  II  del  Libro  I,  es  el  caso  que  todavia  no  se  ha  logrado  la  fundacion  de  tan 
utiles  cuerpos.  Asi,  cuando  es  menester  comprobar  en  un  caso  dado  el  curso  del 
cambio  6  el  precio  de  las  mercancias  6  de  los  seguros  y  trasportes,  es  menester  acudir 
al  testimonio  de  los  comerciantes,  de  los  corredores.  Las  operaciones  de  bolsa 
se  efectuan  hoy  directamente  entre  los  interesados  6  por  la  mediacion  de  los  corre- 
dores, sin  sujecion  a  reglamento  alguno. 

VII.  Ferias  y  mercados. 

1.  La  Seccion  sobre  Ferias  y  Mercados  no  existia  en  los  anteriores  Codigos 
de  Comercio  y  ha  venido  a  llenar  el  vacio  que  se  palpaba  siempre  que  era  nece- 
sario  zanjar  las  diferencias  a  que  diariamente  dan  lugar  las  operaciones  que  se 
practican  en  los  mercados  que  hacen  el  abasto  de  las  poblaciones.  La  practica  de 
las  Ferias  ha  caido  casi  por  completo  en  desuso,  siendo  unicamente  en  algunos 
ugares  de  la  region  fronteriza  con  Colombia  donde  continuan  reaUzandose. 

VIII.  Mediadores  de  comercio. 

1.  Entre  los  agentes  que  prestan  su  mediacion  a  los  comerciantes,  la  ley  cuenta 
en  primer  termino  i.  los  corredores.  Siendo  Ubre  en  Venezuela  el  ejercicio  de  cual- 
quier  profesion,  toda  persona  capaz  de  comerciar  puede  licitamente  dedicarse  a 
la  correduria.  Sin  embargo,  como  se  hace  necesario  cometer  a  esta  clase  de  agentes 
la  ejecucion  de  determinados  actos  y  darle  por  consiguiente  autoridad  a  los  Ubros 
de  611os  y  a  sus  declaraciones,  natural  es  que  la  ley  haya  establecido  cierta  dif erencia 
entre  los  simples  corredores  y  cuantos  han  ofrecido  los  medios  de  hacer  efectiva 
la  responsabilidad  en  que  pudieran  incurrir.  El  Codigo  distingue,  por  lo  tanto, 
los  meros  corredores  de  los  que  tienen  car4cter  pubUco  y  atribuye  solamente  a  estos 
ultimos  la  ejecucion  de  aquellas  diligencias  que  la  ley  manda  practicar  por  medio 
de  corredores.  Por  lo  demas,  la  ley  habihta  a  los  corredores  con  caracter  ptibhco 
para  ser  miembros  de  las  Cd.maras  de  Comercio. 

2.  El  articulo  62  del  Codigo  anterior  contiene  una  disposicion  de  la  cual  se  ha 
prescindido  en  el  nuevo,  y  en  cuya  virtud  la  quiebra  del  corredor  debia  presumirse 
fraudulenta.  Habiendo  desaparecido  la  prohibicion  de  ejercer  actos  de  comercio 
impuesta  anteriormente  al  corredor,  y  autorizado  hoy  de  manera  tacita  para  ello 
Cart.  78),  logico  era  que  desapareciera  tambi^n  aquella  disposicion  de  indole  excep 
cional. 
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can  be  accepted  in  a  judicial  proceeding  whenever  they  possess  the  requisites  which 
the  law  exacts  regarding  books  of  the  first  class. 

4.  On  very  good  grounds  the  law  does  not  require  the  production  of  commer- 
cial books  except  where  there  are  judicial  proceedmgs,  and  then  only  for  the  exa- 
mination and  copying  of  that  wliich  has  reference  to  the  matter  in  course  of 
investigation;  the  production  or  general  inspection  does  not  come  into  operation 
save  only  in  cases  of  universal  succession  or  of  bankruptcy,  or  in  other  instances 
falling  within  the  limits  assigned  by  art.  46. 

5.  We  think  that  no  question  will  be  able  to  be  raised  in  future  regarding  the 
method  of  defining  the  lapse  of  time  during  which  the  trader  or  his  heirs  are  obli- 
ged to  preserve  the  books  of  account,  seeing  that  the  Code  has  directed  that  there 
shall  be  taken  as  the  beginning  of  that  period  the  day  on  which  the  winding-up 
of  the  affairs  is  wholly  finished. 

VI.  Chambers  and  Exchanges  of  Commerce. 

1.  During  the  last  twelve  years,  for  the  encouragement  of  trade,  Chambers 
of  Commerce  have  been  operating  in  the  country,  although  the  Code  now  in  force 
is  the  first  to  occupy  itself  with  such  institutions. 

In  fact  there  exist  Chambers  of  Commerce  in  the  cities  and  ports  of  Caracas, 
Maracaibo,  Valencia,  Puerto  Cabello,  Carupano,  Ciudad  BoUvar  and  Barquisimeto. 

The  Code  fixes  the  qualifications  which  members  of  the  chambers  must  possess, 
and  the  places  in  which  they  can  be  founded;  it  sets  forth  their  objects,  and  grants 
them  special  powers,  such  as  that  of  forwarding  each  quarter  to  the  Commercial 
Covurts  a  roll  from  which  the  Judge  must  select  the  person  or  persons  on  whom 
may  devolve,  in  bankruptcy  proceedings,  the  duties  of  trustee  (arts.  894  and  926). 

2.  Although  in  the  Codes  which  preceded  the  present  the  legislator  occupied 
himself  with  Commercial  Exchanges  in  the  same  manner  as  in  Section  II  of  Book  I, 
it  is  the  fact  that  in  no  instance  has  the  foundation  of  such  bodies,  though  so  useful, 
taken  place.  Thus,  when  it  is  essential  to  prove  in  a  given  case  the  rate  of  exchange, 
or  the  price  of  merchandize,  or  the  rate  for  insurance  or  for  carriage,  it  is  neces- 
sary to  rely  on  the  evidence  of  traders,  or  of  brokers.  The  functions  of  an  exchange 
are  to-day  carried  out  directly  between  the  parties  or  through  the  intervention  of 
brokers,  without  being  subject  to  any  regulation. 

VII.  Fairs  and  Markets. 

1.  The  Section  on  Fairs  and  Markets  did  not  exist  in  former  commercial  Codes, 
and  has  come  to  fiU  the  gap  which  was  evident  whenever  it  was  necessary  to  com- 
pose differences  to  which  operations  transacted  in  markets  daily  give  rise,  seeing 
that  such  markets  afford  the  source  of  supply  for  the  populace.  The  custom  of 
Fairs  has  fallen  almost  completely  into  disuse,  except  at  certain  places  in  the  re- 
gion bordering  on  Colombia,  where  they  continue  to  be  held. 

VIII.  Intermediaries  of  Commerce. 

1.  Amongst  the  agents  who  act  between  traders,  the  law  places  brokers  first. 
Since  the  pursuit  of  any  calling  is  free  in  Venezuela,  every  person  qualified  to  trade 
can  lawfuUy  devote  himself  to  brokerage.  None  the  less,  as  it  becomes  necessary 
to  entrust  to  this  class  of  agents  the  carrying  out  of  definite  transactions,  and  con- 
sequently to  give  to  them  in  respect  of  their  books  and  declarations  authenti- 
city, it  is  natural  that  the  law  should  have  established  a  certain  distinction  between 
mere  go-betweens,  and  persons  who  have  supplied  the  means  of  making  any  lia- 
bility in  which  they  may  be  involved  effective.  The  Code  distinguishes,  in  tMs  respect, 
imregistered  brokers  from  those  who  have  a  pubHc  character,  and  only  grants 
to  the  latter  the  carrying  out  of  those  proceedings  which  the  law  compels  to  be  carried 
out  by  means  of  brokers.  The  law  further  clothes  authorized  brokers  with  the  quah- 
fication  of  becoming  members  of  Chambers  of  Commerce. 

2.  Art.  62  of  the  former  Code  contains  a  provision,  omitted  from  the  new  one, 
by  virtue  of  which  the  bankruptcy  of  a  broker  should  be  presumed  to  be  a  fraudu- 
lent one.  The  prohibition  upon  carrying  out  commercial  transactions  formerly 
imposed  on  the  broker  having  disappeared,  and  they  being  now  impUedly  permitted 
to  him  (art.  78),  it  is  but  logical  that  there  should  also  disappear  a  provision  of 
so  exceptional  a  nature. 
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3.  La  ley  sujeta  a  los  corredores  todos  a  obligaciones  comunes,  tales  como  la 
de  llevar  libros  de  contabilidad,  a  los  cuales  se  le  aplican  las  presoripciones  que 
rigen  la  materia ;  pero  no  consagra  regla  alguna  en  lo  que  se  refiere  al  salario  de  los 
corredores,  apartandose  asi  del  criterio  que  inspira  el  artjculo  99  del  Codigo  aleman. 

4.  En  lo  que  dice  relacion  con  las  oualidades  que  deben  reunir,  con  la  adquisi- 
cion  del  caracter  publico,  con  las  formalidades  y  obligaciones  que  a  ese  caracter 
son  anexas  y  con  los  libros  que  necesitan  llevar,  la  ley  equipara  en  un  todo  los  ven- 
duteros  a  los  corredores. 

IX.  Factores  y  dependientes. 

1.  Lo  mismo  que  los  Codigos  de  Comercio  de  Alemania  y  de  Espaiia,  el  de 
Venezuela  consagra  una  seccion  especial  a  los  factores  y  dependientes,  si  bien  las 
disposiciones  del  ultimo  no  son  al  respecto  indicado  tan  esplicitas  ni  de  tanto  al- 
cance  como  las  del  primero. 

2.  Exige  el  Codigo  de  Venezuela  que  la  constitucion  del  factor  se  haga  por 
medio  de  documento  registrado  en  la  Oficina  correspondiente,  que  debe  inscribirse 
ademas  en  el  Registro  de  Comercio  y  fijarse  en  la  sala  del  Tribunal.  La  constitu- 
cion del  dependiente,  bien  se  ve,  no  amerita  aquellas  formalidades,  desde  luego 
que  estos  auxiliares  no  tienen,  como  los  factores,  la  gerencia  de  la  empresa  6  del 
establecimiento  mercantil,  ni  son  para  los  terceros,  mandatarios  de  su  principal. 

Los  factores  deben,  en  razon  de  su  caracter,  expresar  siempre  que  obran  en 
nombre  de  otro;  por  modo  que  cuando  omiten  esta  circunstancia  se  entiende  que 
lo  hacen  en  el  suyo  propio,  a  menos  que  se  trate  de  uno  de  los  casos  enumerados  en 
el  articulo  105,  pues  entonces  obligaran  tambien  al  principal.  La  ley  faculta  entonces 
al  otro  contratante  para  proceder  contra  el  principal  6  contra  el  factor,  pero  no 
contra  ambos,  lo  cual  no  quiere  decir  que  el  factor  que  haya  sido  demandado  no 
tenga  accion  contra  el  principal  para  hacerse  indemnizar. 

3.  Para  evitar  que  los  factores  y  los  dependientes  defrauden  a  las  personas 
que  los  emplean,  la  ley  les  prohibe  (art.  106)  realizar  ciertas  operaciones  mercantUes 
cuando  para  ello  no  los  ban  autorizado  expresamente. 

4.  Las  facultades  de  los  dependientes  (arts.  107,  108  y  109)  aparecen  deter- 
minadas  con  entera  claridad  en  el  Codigo;  y  la  forma  por  la  ley  empleada  basta, 
A  nuestro  entender,  para  excluir  toda  duda  acerca  de  la  responsabilidad  del  principal 
respecto  de  aqueUos  actos  que  abusiva  e  ilicitamente  reaUzaran  aqueUos. 

5.  Tanto  el  factor  como  el  dependiente  pueden,  ademas  de  su  salario,  recibir 
una  parte  de  las  utiUdades  que  el  negocio  produzca;  pero,  conforme  lo  preceptlia 
el  articulo  211  del  Codigo  de  Comercio,  eUo  no  es  bastante  a  atribuirles  la  calldad 
de  socios  de  su  principal. 

6.  El  poder  conferido  al  factor,  siendo  como  es  un  documento  publico,  ha 
de  ser  derogado  con  las  mismas  formalidades  que  rodearon  su  otorgamiento ;  y  si 
asi  no  fuere,  el  principal  quedara  obligado  para  con  el  tercero  de  buena  fe  que 
haya  contratado  con  su  factor  (art.  111). 

X.  Obligaciones  mercantiles. 

1.  Al  ocuparse  de  las  obligaciones,  el  Codigo  de  Comercio  no  hace  mas  que 
derogar  las  reglas  establecidas  por  el  derecho  civil,  6  establecer  aquellas  que  las 
necesidades  del  comercio  exigen  y  que  por  lo  tanto  vienen  a  constituir  una  especie 
de  complemento  del  derecho  privado  ordinario. 

La  primera  derogatoria  que  el  Codigo  registra  es  la  relativa  a  la  soUdaridad 
de  los  codeudores:  en  tanto  que  en  las  obligaciones  civiles  (art.  1160  del  Codigo 
Civil),  la  solidaridad  no  puede  derivarse  sino  de  pacto  expreso  6  de  disposicion 
de  la  ley,  en  las  mercantiles  se  presume  que  los  codeudores  se  obligan  soUdaria- 
mente.  Ha  de  entenderse,  sin  embargo,  como  categoricamente  lo  preceptua  la  ley 
(art.  115,  unico  aparte),  que  los  obligados  que  no  realizan  un  acto  de  comercio  quedan 
sometidos  al  derecho  civil. 

2.  Otra  excepcion  es  la  que  se  refiere  al  interes  que  devengan  las  obligaciones 
mercantiles.  Una  deuda  civil,  cuando  no  existe  estipulacion  en  contrario,  no  pro- 
duciria  sino  un  interes  de  tres  por  ciento  anual,  que  es  el  interes  legal  (art.  1728 
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3.  The  law  subjects  all  brokers  to  general  obligations,  such  as  the  keeping 
of  books  of  account,  to  which  must  be  applied  the  provisions  which  control  that 
matter ;  but  does  not  impose  any  regulation  in  regard  to  the  remuneration  of  brokers, 
in  this  respect  departing  from  the  principle  which  underhes  art.  99  of  the  German 
Code. 

4.  In  regard  to  that  which  relates  to  the  qualifications  which  must  be  possessed, 
to  the  acquisition  of  the  public  character,  to  the  formaUties  and  obHgations  which 
are  annexed  to  such  character  and  to  the  books  which  must  be  kept,  the  law  treats 
auctioneers  in  the  same  way  as  brokers. 

IX.  Managers  and  assistants. 

1.  Like  the  Commercial  Codes  of  Germany  and  Spain,  that  of  Venezuela  devotes 
a  special  section  to  managers  and  commercial  assistants,  although  the  provisions 
of  the  latter  are  not  in  this  regard  so  explicit,  nor  of  such  wide  reach,  as  those  of 
the  former. 

2.  The  Code  of  Venezuela  requires  that  the  appointment  of  a  manager 
should  be  made  by  means  of  an  instrument  registered  in  the  appropriate  office, 
inscribed  in  the  Commercial  Register,  and  pubHshed  in  the  hall  of  the  Court.  The 
appointment  of  commercial  assistants,  it  is  clear,  does  not  warrant  such  forma- 
Uties, seeing  that  such  persons  do  not,  like  managers,  have  the  control  of  the  under- 
taking or  of  the  commercial  estabUshment,  and  that  they  are  not  from  the  point  of 
view  of  third  parties  the  accredited  agents  of  their  principal. 

Managers  must  by  reason  of  their  legal  character,  always  state  that  they  ope- 
rate in  the  name  of  another  person;  and  when  they  omit  this  it  is  presumed  that 
they  are  acting  on  their  own  account,  unless  the  matter  in  question  is  one  of  those 
set  forth  in  art.  105,  hx  which  event  they  will  also  bind  the  principal.  The  law,  in 
that  case,  enables  the  other  contracting  party  to  proceed  either  against  the  prin- 
cipal, or  against  the  manager,  but  not  against  both,  a  provision  which  does  not 
mean  that  the  manager  who  may  have  been  proceeded  against  may  not  have  a 
right  of  action  against  the  principal  by  way  of  indemnity. 

3.  In  order  to  prevent  managers  and  assistants  from  defrauding  persons  who 
employ  them,  the  law  forbids  them  (art.  106)  to  carry  through  certain  commercial 
operations  unless  they  have  been  thereunto  expressly  authorized. 

4.  The  powers  of  commercial  assistants  (arts.  107,  108  and  109)  appear  to  be 
defined  with  complete  clearness  in  the  Code;  and  the  form  which  the  law  takes 
is  sufficient,  in  our  opinion,  to  exclude  all  doubt  as  to  the  responsibility  of  the 
principal  regarding  such  transactions  as  they  may  have  carried  through  in  abuse  of 
their  position,  or  in  violation  of  the  law. 

5.  Both  the  manager  and  the  assistant  may,  in  addition  to  their  salary,  receive 
a  part  of  the  profits  produced  by  the  business ;  but  in  conformity  with  the  provi- 
sion of  art.  211  of  the  Commercial  Code,  that  fact  is  not  sufficient  to  give  them 
the  character  of  partners  of  their  principal. 

6.  The  power  granted  to  the  manager,  being  in  the  nature  of  a  public  instru- 
ment, must  be  revoked  with  the  same  formalities  as  those  which  surrounded  its 
creation;  and  if  it  should  not  be  so,  the  principal  will  be  bound  towards  any  third 
party  who  may  have  contracted  with  his  manager  lq  good  faith  (art.  114). 

X.  Mercantile  obligations. 

1.  In  occupying  itself  with  obligations,  the  Commercial  Code  does  no  more 
than  modify  the  rules  established  by  the  Civil  Law,  and  establish  others  which 
exigencies  of  trade  compel,  and  to  that  extent  forms  a  kind  of  supplement  to  ordi- 
nary private  law. 

The  first  modification  which  the  Code  records  is  that  relative  to  joint  and 
several  habihty  of  co-debtors;  in  so  far  that  in  civil  obligations  (art.  1160  of  the 
Civil  Code),  the  joint  and  several  liability  can  be  derived  only  from  express 
agreement  or  provision  of  the  law,  whereas  in  commercial  obligations  it  is  presumed 
that  the  co-debtors  are  jointly  and  severally  Hable.  It  must  be  understood,  none 
the  less,  as  the  law  in  terms  directs  (art.  115,  single  paragraph),  that  those  bound 
who  do  not  carry  through  a  trade  transaction  are  subject  to  the  civil  law. 

2.  Another  exception  is  that  which  has  reference  to  the  interest  accruing  on 
commercial  obHgations.  A  civil  debt,  when  there  exists  no  stipulation  to  the  con- 
trary, will  not  carry  interest  in  excess  of  three  per  cent,  per  annum,  which  is  the 
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del  Codigo  Civil);  mientras  que  una  deuda  mercantil  ganara  de  pleno  derecho  el 
interes  corriente  en  el  mercado,  y  que  de  algun  tiempo  viene  siendo  en  Venezuela 
de  doce  por  ciento  al  ano. 

3.  Arriba  dijimos  que  un  acto  puede  ser  mercantil  para  una  de  las  partes  y 
civil  para  la  otra;  no  obstante  eso,  las  obligaciones  que  de  dicho  acto  provengan 
quedan  sometidas  a  la  ley  y  d,  la  jurisdiccion  mercantUes.  Al  acoger  este  criterio, 
que  es  el  mismo  del  articulo  345  del  Codigo  Aleman,  el  legislador  venezokno  in- 
trodujo  en  el  nuevo  Codigo  una  provechosa  reforma,  pues  tuvo  en  cuenta  la  impor- 
tancia  creciente  de  las  operaciones  comerciales,  las  cuales  vienen  asi  d  quedar  favore- 
cidas  mediante  la  unidad  del  juicio  y  de  los  medios  de  prueba  de  que  las  partes 
podran  valerse  en  el.  En  la  apMcacion  del  precepto  habra,  sin  embargo,  que  tener 
presente  las  disposiciones  relativas  a  la  cuaUdad  de  comerciante;  de  modo  que 
a  la  persona  que  no  realice  acto  mercantil  no  podran  aplicarsele  las  reglas  que  unica- 
mente  conciernen  a  los  que  poseen  la  cualidad  de  comerciantes.  Tambien  sera 
precise  observar  en  tales  casos  las  excepciones  a  esa  regla  que  el  mismo  Codigo  de 
Comercio  establezca:  asi,  los  obligados  civilmente  no  lo  estaran  solidariamente. 
Ademas,  el  que,  por  su  parte,  contraiga  una  obHgacion  civil  tiene  derecho  a  que 
respecto  de  61  no  sean  acortados  los  lapsos  judiciales  establecidos  en  el  Codigo  de 
Procedimiento  Civil. 

4.  En  lo  tocante  al  perfeccionamiento  de  los  contratos,  la  ley  establece  disr 
tintas  normas,  segun  que  se  Ueven  a  efecto  en  una  misma  plaza  6  que  se  realicen 
entre  comerciantes  que  residen  en  lugares  diferentes.  En  el  primer  caso  habra 
que  atenerse  a  los  articulos  118  y  119  del  Codigo  de  Comercio  y,  en  el  segundo,  a 
los  articulos  120,  121,  122  y  123  del  mismo. 

Merece  observarse  que  en  materia  de  contratos  celebrados  entre  plazas  distintas 
el  legislador  de  Venezuela  ha  acogido  el  sistema  generalmente  seguido  en  otros 
paises  de  que  tales  contratos  deben  ser  considerados  como  existentes,  no  desde 
el  momento  en  que  se  ef ectua  la  consignacion  de  la  respuesta  que  ha  de  ser  enviada 
al  proponente,  siuo  desde  aquel  en  que  dicha  respuesta  Uega  a  conocimiento  de  la 
persona  que  propuso  el  negocio. 

Asimismo,  conviene  recordar  que,  en  estos  casos,  el  lugar  del  contrato  es  aquel 
en  que  reside  el  proponente,  si  la  respuesta  es  conforme;  6  aquel  en  que  reside  el 
autor  de  la  modificacion  que  se  ha  aceptado. 

5.  El  Codigo  ha  acogido  (art.  124)  el  principio  de  Derecho  Intemacional  Pri- 
vado  segun  el  cual  la  ejecucion  de  los  contratos  se  rige  por  la  ley  del  pais  donde 
aqueUa  se  Ueva  4  cabo;  pero  deja  a  las  partes  la  facultad  de  modificar  dicho  prin- 
cipio segiin  sus  conveniencias.  Cuanto  a  la  forma  extrrnseca  de  los  actos  mercan- 
tUes, la  ley  nada  establece  expresamente,  de  modo  que  debera  observarse  el  art.  9° 
del  Codigo  Civil,  segun  el  cual  aqueUa  es  regida  por  las  leyes  del  pais  en  donde  se 
afectAan,  a  menos  que  se  trate  de  actos  que  hayan  de  otorgarse  en  pais  extranjero 
ente  empleado  competente  de  la  Repiibhca,  caso  en  el  cual  los  venezolanos  y  los 
extranjeros  domiciUados  en  Venezuela  pueden  observar  en  cuanto  a  dicha  forma 
extrinseca  las  disposiciones  de  la  ley  venezolana.  (Vease  el  articulo  65  de  la  Ley 
Bobre  Servicio  Consular  de  1905.) 

6.  El  art.  129  del  Codigo  modifica  las  reglas  sentadas  por  el  Codigo  Civil  en 
materia  de  novacion  y  segiin  las  cuales  esta  se  produce  (art.  1240):  1.°  Cuando  se 
contrae  una  nueva  obligacion  para  sustituir  la  anterior;  —  2.°  Cuando  un  nuevo 
deudor  se  sustituye  al  anterior;  —  3.°  Cuando  un  nuevo  acreedor  toma  el  puesto 
del  primero. 

En  asuntos  mercantUes  el  endoso,  hecho  al  acreedor,  de  una  letra  de  cambio 
6  de  un  pagare  que  no  fueren  pagados,  no  dejaria  libre  al  deudor  primitivo ;  el  otorga- 
miento  de  nueva  escritura  que  contuviera  nuevos  plazos  para  la  solventacion  de 
la  deuda  existente  no  extinguiria  la  obligacion  anterior:  para  que  la  novaci6n  se 
efectuara  seria  menester  que  la  nueva  obHgacion  tuviese  causa  distinta  de  aquella 
que  va  a  sustituir,  6  que  el  acreedor,  al  recibir  efectos  do  comercio  a  la  orden,  no 
hiciera  respecto  de  ellos  reserva  alguna. 

7.  Cuando  se  trata  de  probar  obligaciones  mercantiles,  el  Codigo  de  Comercio 
adopta  los  medios  de  prueba  existentes  en  el  Codigo  Civil,  pero  tiene  el  cuidado 
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legal  rate  (art.  1728  of  the  Civil  Code);  whilst  a  commercial  debt  will  ipso  facto 
gain  the  interest  current  in  the  market,  which  has  for  some  time  been  in  Venezuela 
twelve  per  cent,  per  annum. 

3.  We  have  pointed  out  above  that  a  transaction  may  be  mercantile  as 
regards  one  of  the  parties  and  civil  as  regards  the  other;  notwithstanding  that,  the 
obligations  which  arise  from  such  a  transaction  become  subject  to  mercantile  law 
and  jurisdiction.  In  adopting  this  rule,  which  is  the  same  as  that  of  art.  345  of  the 
German  Code,  the  Venezuelan  legislator  has  introduced  into  the  new  Code  a  valu- 
able amendment,  since  he  took  account  of  the  growing  importance  of  mercantile 
operations,  which  thus  came  to  be  treated  with  favour  through  the  unity  of  judicial 
procedure  and  the  means  of  proof  of  which  the  parties  wiU  be  able  to  avail  them- 
selves therein.  In  the  appUcation  of  such  principle,  however,  regard  must  be  had 
to  the  provisions  relative  to  the  character  of  a  trader;  in  so  far  that  to  the 
person  who  does  not  effect  the  commercial  transaction  the  regulations,  which 
only  concern  those  who  possess  the  legal  status  of  traders,  cannot  be  applied. 
It  is  also  necessary  in  such  cases  to  take  note  of  the  exceptions  to  that  rule 
which  the  Commercial  Code  itself  establishes:  thus,  those  bound  in  civil  law 
will  not  be  bound  Jointly  and  severally.  Further,  the  person  who,  in  so  far  as 
he  is  concerned,  only  contracts  a  civil  obligation,  has  the  right  that  the  judicial 
periods  of  time  estabhshed  in  the  Code  of  Civil  Procedure  should  not  be  shortened 
regarding  him. 

4.  In  that  which  concerns  the  perfecting  of  contracts,  the  law  establishes 
distinct  standards,  according  to  whether  they  are  carried  into  effect  in  the  same 
market,  or  are  made  between  traders  who  reside  in  different  places.  In  the  first 
place  there  wiU  become  applicable  arts.  118  and  119  of  the  Commercial  Code,  and 
in  the  second,  arts.  120,  121,  122  and  123  thereof. 

It  is  of  value  to  note  that  regarding  contracts  entered  into  between  different 
markets  Venezuela  has  adopted  the  system  generally  followed  in  other  countries, 
namely,  that  such  contracts  must  be  regarded  as  existing,  not  from  the  moment 
in  which  the  sending  of  the  necessary  reply  to  the  person  making  the  offer  is  effec- 
ted, but  from  that  in  which  such  reply  is  brought  to  the  knowledge  of  the  person 
who  makes  the  offer. 

Thus,  it  is  expedient  to  observe  that  in  such  cases  the  place  of  the  contract 
is  that  in  which  the  person  making  the  offer  resides,  if  the  acceptance  is  uncondi- 
tional ;  or  that  in  which  the  originator  of  any  modification  which  has  been  accepted 
resides. 

5.  The  Code  has  adopted  (art.  124)  the  principle  of  private  International  Law 
according  to  which  the  execution  of  contracts  is  regulated  by  the  law  of  the  country 
where  it  is  to  be  effected;  but  leaves  to  the  parties  the  power  of  modifying  sucJti 
principle  according  to  their  convenience.  As  to  the  extrinsic  form  of  mercantile 
instruments,  the  law  nowhere  contains  an  express  enacment,  so  that  art.  9  of 
the  Civil  Code  must  be  observed,  according  to  which  such  form  is  governed  by 
the  laws  of  the  country  in  which  they  are  effected,  unless  it  is  a  question  of  instru- 
ments which  have  to  be  executed  in  a  foreign  country  before  a  competent  official 
of  the  Republic,  in  which  case  Venezuelans,  and  foreigners  domiciled  in  Venezuela, 
can  observe  in  regard  to  such  extrinsic  form  the  provisions  of  the  law  of  Venezuela. 
(See  art.  56  of  the  Law  upon  the  Consular  Service  of  1905.) 

6.  Art.  129  of  the  Code  modifies  the  rules  laid  down  in  the  Civil  Code  regard- 
ing novation  and  hence  it  arises  (art.  1240) :  1.  When  a  new  obligation  is  contracted 
to  replace  the  former;  —  2.  When  a  new  debtor  is  substituted  for  the  former;  — 
3.  When  a  new  creditor  takes  the  place  of  the  first. 

\  ',Y  III  commercial  affairs  the  indorsement  in  favour  of  a  creditor  of  a  bill  of 
exchange,  or  of  a  promissory  note,  unpaid,  does  not  free  the  original  debtor; 
the  execution  of  a  new  instrument  containing  new  periods  for  the  payment  of  the 
existing  debt  does  not  extinguish  the  former  obligation;  in  order  that  novation 
should  be  brought  about  it  is  essential  that  the  new  obligation  should  have  a  con- 
sideration distinct  from  that  which  it  goes  to  replace,  or  that  the  creditor,  in 
receiving  commercial  securities  to  order,  should  not  have  made  any  reservation  in 
their  regard. 

7.  When  it  is  a  question  of  proving  mercantile  obligations,  the  Commercial  Code 
adopts  the  methods  of  proof  existing  in  the  Gvil  Code,  but  takes  the  precaution 

3* 


14  Venezuela:  Estudio  sobre  la  legislaci6n  comercial. 

de  hacerlos  mucho  mas  amplios.  Baste  observar  que  la  prueba  de  testigos,  limitada 
por  el  Derecho  Civil  para  obUgaciones  que  no  excedan  de  dos  mil  bolivares,  es  ad- 
misible  en  los  negocios  mercantiles  sin  Umitacion  alguna,  salvo,  por  supuesto,  los 
casos  de  excepoion,  como  seria  aquel  en  que  la  ley  mercantil  exigiera  que  el  con- 
trato  hubiere  de  constar  por  escrito. 

8.  El  art.  137  encierra  una  confirmacion  de  lo  dispuesto  por  el  Codigo  en  el 
art.  117.  Asi,  cuando  el  acto  realizado  produzca  4  la  vez  obligaciones  civiles  y 
mercantiles,  todas  las  acciones  que  de  el  se  deriven  y  entre  las  cuales  deben  contarse 
las  del  que  se  obUgo  civilmente,  se  prescribiran  segun  la  ley  mercantil.  La  presorip- 
cion  ordinaria  mercantil  se  verifica  por  el  trascurso  de  diez  anos,  a  raenos  que  se 
establezca  termino  mas  corto  por  el  Codigo  6  por  otra  ley. 

El  Codigo  Civil  (arts.  1968,  1969,  1970  y  1971)  trae  prescripciones  mas  cortas 
de  que,  conf orme  la  regla  anterior,  pueden  valerse  los  comerciantes  6  series  opuestas, 
a  saber:  por  cinco  anos  se  prescriben  las  obligaciones  de  pagar  los  atrasos  de  pen- 
siones  aUmenticias,  el  precio  de  los  arriendos  de  cualquier  finca,  los  intereses 
de  las  sumas  que  los  devenguen  y  todo  lo  que  deba  pagarse  por  anos  6  plazos 
periodicos  mas  cortos;  por  tres  aiios  de  posesion,  con  titulo  y  buena  fe,  las  cosas 
muebles;  y  tambien  por  tres  anos:  la  obligacion  de  pagar  a  los  abogados  y  pro- 
curadores  honorarios  y  gastos;  a  los  registradores,  dereohos  de  escritura;  a  los 
agentes  de  negocios,  los  salarios  que  devenguen;  a  los  medicos,  cirujanos  y  boti- 
carios,  sus  visitas,  medicamentos  y  operaciones;  a  los  profesores  y  maestros,  sus 
salarios;  a  los  arquitectos  e  ingenieros,  sus  honorarios;  a  los  duenos  de  pensiones 
y  casas  de  educacion,  el  imports  de  sus  pensiones;  a  los  comerciantes,  el  precio 
de  las  mercancias  que  vendan  a  personas  que  no  son  comerciantes;  a  los  Jueces, 
los  derechos  que  puedan  devengar  conf  orme  al  arancel;  a  los  sirvientes,  jomaleros 
y  oficiales  mecanicos,  el  precio  de  sus  salarios,  jomales  6  trabajos;  a  los  posaderos 
y  hoteleros,  la  comida  y  habitacion  que  dieron. 

9.  Escasas,  como  se  ve  del  texto  mismo  de  la  ley,  son  las  normas  especiales 
que,  en  punto  a  obligaciones,  consagra  el  Codigo  de  Comercio;  debiendo  por  lo 
tanto  acudirse  al  titulo  en  que  el  Codigo  Civil  trata  de  las  obligaciones  y  de  los 
contratos  en  general,  cada  vez  que  el  Codigo  de  Comercio  (art.  8°)  no  registre  una 
derogatoria  de  las  normas  que  el  mencionado   titulo  contiene. 


He  aqui  integramente  el  titulo  IV  del  Codigo  Civil  de  Venezuela  cuyo  rubro  es : 

Titulo  IV.    De  las  obligaciones  y  de  los  contratos  en  general. 

Art.  1076.  Las  obligaciones  nacen  de  la  ley,  de  los  contratos,  de  los  cuasi- 
contratos,  de  los  delitos  y  de  los  cuasi-delitos. 

Seccion  I.    De  los  contratos. 
§  I.°    Disposiciones  'preliminares. 

1077.  El  contrato  es  una  convencion  entre  dos  6  mas  personas  para  constituir, 
reglar,  moditicar  6  extinguir  entre  ellas  un  vinculo  juridico. 

1078.  El  contrato  es  unilateral,  cuando  una  sola  de  las  partes  se  obliga;  y  bi- 
lateral, cuando  se  obUgan  reciprocamente. 

1079.  El  contrato  es  a  titulo  oneroso  cuando  cada  una  de  las  partes  trata 
de  procurarse  una  ventaja  mediante  un  equivalente;  es  a  titulo  gratuito  6  de  bene- 
ficencia  cuando  una  de  las  partes  trata  de  procurar  una  ventaja  a  la  otra  sin  equi- 
valente. 

1080.  El  contrato  es  aleatorio,  cuando  para  ambos  contratantes  6  para  uno 
de  eUos,  la  ventaja  depende  de  una  eventualidad  incierta. 

Tales  son  los  contratos  de  seguros,  el  juego,  la  apuesta  y  la  renta  vitalicia. 

1081.  Todos  los  contratos,  tengan  6  no  denominacion  especial,  estan  someti- 
dos  a  las  reglas  generales  establecidas  en  este  Titulo,  sin  perjuicio  de  las  que  se 
establezcan  especialmente  en  los  Titulos  respectivos  para  algunos  de  eUos  en  parti- 
cular, y  en  el  Codigo  de  Comercio  sobre  las  transacciones  mercantiles. 

§  2.°    De  los  requisites  esenciales  para  la  validez  de  los  contratos, 

1082.  Para  la  validez  de  los  contratos  son  indispensables  los  requisites  si- 
guientes:  1.°  Capacidad  de  los  contrayentes ;  —  2.  °  Su  consentimiento  valido;  — 
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of  making  them  much  more  extensive.  It  is  sufficient  to  note  that  oral  proof,  limi- 
ted by  the  Civil  Law  to  obhgations  not  exceeding  2000  boUvares,  is  admissible  in 
mercantile  matters  without  any  hmit,  allowing  for  excepted  cases,  such  as  where 
the  mercantile  law  require  that  the  contract  should  be  expressed  by  writing. 

8.  Art.  137  contains  a  confirmation  of  the  provision  of  art.  117  of  the  Code. 
Thus,  when  the  transaction  carried  through  produces  at  one  and  the  same  time 
obligations  civil  and  mercantile,  all  rights  of  action  founded  thereon,  amongst  which 
must  be  accounted  those  in  respect  of  which  one  is  bound  in  Civil  Law,  must  be 
subject  to  periods  of  limitation  according  to  the  mercantile  law.  Ordinary  com- 
mercial Umitation  takes  place  by  the  lapse  of  ten  years,  unless  a  shorter  period  is 
appointed  by  the  Code,  or  by  some  other  law. 

The  Civil  Code  (arts.  1968,  1969,  1970,  and  1971)  creates  shorter  periods  of 
limitation  than  those  of  which,  in  conformity  with  the  preceding  rule,  traders  can 
avail  themselves,  or  which  may  be  set  up  against  them,  that  is  to  say:  the  lapse 
of  five  years  bars  obhgations  to  pay  arrears  of  maintenance,  the  price  of  the  letting 
of  realty,  interest  on  sums  which  carry  such,  and  every  thing  which  ought  to  be  paid 
by  the  year  or  at  shorter  periods ;  the  lapse  of  three  years  of  possession,  with  a  title 
and  good  faith,  regarding  moveables ;  the  lapse  of  three  years  is  a  bar  to  the  obU- 
gation  to  pay  advocates  and  attorneys  at  law  fees  and  expenses ;  registrars,  fees  for 
recording;  business  agents,  the  remuneration  they  earn;  doctors,  surgeons  and  apothe- 
caries, for  their  visits,  operations  and  medicaments;  professors  and  masters,  their 
salaries;  architects  and  engineers,  their  honoraria;  proprietors  of  schools  and  scho- 
lastic estabhshments,  the  amount  of  their  charges;  traders,  the  price  of  the  goods 
which  they  sell  to  persons  who  are  not  traders;  Judges,  the  salaries  which  they 
earn  in  accordance  with  a  fixed  rate;  servants,  journeymen  and  mechanics,  the 
amount  for  their  wages,  allowances  or  work;  innkeepers  and  hotel-keepers,  for 
food  and  lodging  which  they  have  supphed. 

9.  Of  httle  account,  as  can  be  seen  from  the  text  of  the  law  itseK,  are  the  spe- 
cial standards  appointed  by  the  Commercial  Code  regarding  obligations ;  it  is  there- 
fore the  more  necessary  to  have  recourse  to  the  title  under  which  the  Civil  Law 
deals  with  obhgations  and  contracts  in  general,  whenever  the  Commercial  Code 
(art.  8)  does  not  set  up  a  deviation  from  the  standards  contained  in  such  title. 


Here  is  found  in  full  Title  IV  of  the  Civil  Code  of  Venezuela  the  heading  of  which  is: 

Title  IV.     Of  obligations  and  of  contracts  in  general. 

Art.  1076.  Obhgations  spring  from  the  law,  from  contracts,  from  quasi-con- 
tracts, from  dehcts  and  from  quasi-deUcts. 

Section  I.    Of  contracts. 
§  1.     Preliminary  provisions. 

1077.  A  contract  is  an  agreement  between  two  or  more  persons  to  create, 
regulate,  modify  or  extinguish  a  juridical  bond  between  them. 

1078.  A  contract  is  unilateral  when  one  only  of  the  parties  is  bound;  and 
bilateral,  when  they  are  mutually  bound. 

1079.  A  contract  is  for  valuable  consideration  when  each  one  of  the  parties 
seeks  to  secure  for  himself  an  advantage  in  exchange  for  an  equivalent;  it  is  gra- 
tuitous or  benevolent  when  one  of  the  parties  seeks  to  secure  from  the  other  an 
advantage  without  equivalent. 

1080.  The  contract  is  by  way  of  wager,  when  for  both  the  contracting  parties, 
or  for  one  of  them,  the  advantage  depends  upon  an  uncertain  event. 

Such  are  contracts  of  insurance,  gaming,  betting,  and  annuity  on  Ufe. 

1081.  AH  contracts,  whether  or  not  with  special  classification,  are  submitted 
to  the  general  rules  laid  down  in  this  title,  without  prejudice  to  those  which  are 
estabhshed  especially  in  particular  titles  for  any  of  them  specifically,  and  in  the 
Commercial  Code  for  mercantile  transactions. 

§  2.     Of  the  essentials  for  the  validity  of  contracts. 

1082.  For  the  vahdity  of  contracts  the  following  requisites  are  essential:  1.  Ca- 
pacity of  the  contracting  parties;  —  2.  Their  effective  consent;  —  3.  Defined  ob- 
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3.°  Objeto  determinado  que  pueda  ser  materia  de  convencion;  —  4.°  Causa  lioita 
para  obligarse. 

1083.  Pueden  contratar  todas  las  personas  que  no  estuvieren  declaradas 
incapaces  por  la  ley. 

1084.  Son  incapaces  para  contratar  en  los  casos  expresados  por  la  ley: 
1.°  Los  menores;  —  2.°  Los  entredichos,  total  6  parcialmente ;  —  3.°  Las  mujeres 
casadas  y  generalmente  todos  aquellos  a  quienes  la  ley  prohibe  ciertos  contratos. 

No  tienen  capacidad  para  adquirir  bienes  inmuebles  los  institutos  Uamados  de 
manos  muertas,  6  sea  los  que  por  las  leyes  6  reglamentos  de  su  constitucion  no 
pueden  enajenarlos. 

1085.  La  persona  capaz  de  obligarse  no  puede  oponer  la  incapacidad  del  menor, 
del  entredicho,  del  inhabUitado  6  de  la  mujer  casada  con  quien  ha  contratado. 

Sin  embargo,  la  incapacidad  que  se  deriva  de  la  interdicoion  por  causa  de 
condenaci6n  penal,  puede  oponerse  por  todos  aquellos  a  quienes  interese. 

1086.  No  es  valido  el  consentimiento  prestado  por  error,  ni  el  arrancado  por 
violencia  6  sorprendido  por  dolo. 

1087.  El  error  de  derecho  produce  la  nulidad  del  contrato  s61o  cuando  ha 
sido  la  causa  unica  6  principal. 

1088.  El  error  de  hecho  no  produce  la  nulidad  del  contrato  sino  cuando  recae 
sobre  la  sustancia  de  la  cosa  que  forma  el  objeto  del  contrato. 

El  error  sobre  la  persona  con  quien  se  contrata  no  invaUda  el  consentimiento,  a 
no  ser  que^  la  consideracion  de  esta  hubiere  sido  la  causa  principal  del  contrato. 

1089.  La  violencia  empleada  contra  el  que  ha  contraido  la  obligacion  es  causa 
de  nulidad,  aun  cuando  haya  sido  empleada  por  una  persona  distinta  de  aqueUa 
en  cuyo  provecho  se  ha  celebrado  la  convencion. 

1090.  El  consentimiento  se  reputa  arrancado  por  violencia,  cuando  esta 
es  tal  que  haga  impresion  sobre  una  persona  sensata  y  que  pueda  inspirarle  justo 
temor  de  exponer  su  persona  6  sus  bienes  a  xm  mal  notable.  Debe  atenderse  en 
esta  materia  a  la  edad,  sexo  y  condicion  de  las  personas. 

1091.  La  violencia  es  tambien  causa  de  nuHdad  del  contrato,  cuando  se  dirige 
contra  la  persona  6  los  bienes  del  c6n3ruge,  de  un  descendiente  6  de  un  ascendiente 
del  contratante.  Si  se  trata  de  otras  personas,  toca  al  Juez  pronunciar  sobre  la 
nulidad,  segun  las  circunstancias. 

1092.  El  solo  temor  reverencial,  sin  que  se  haya  ejercido  violencia,  no  basta 
para  anular  el  contrato. 

1093.  El  dolo  es  causa  de  nulidad  del  contrato,  cuando  las  maquinaciones 
practicadas  por  uno  de  los  contratantes  han  sido  tales  que  sin  «Ilas  el  otro  no  hu- 
biera  contratado. 

1094.  Solo  las  cosas  que  estan  en  el  comercio  pueden  ser  objeto  de  un  contrato. 

1095.  La  cosa  que  forma  el  objeto  del  contrato  debe  ser  determinada,  por 
lo  menos  en  cuanto  a  su  especie. 

La  cantidad  de  la  cosa  puede  ser  incierta  con  tal  que  pueda  determinarse. 

1096.  Las  cosas  futuras  pueden  ser  objeto  de  un  contrato. 

Sin  embargo,  no  se  puede  renunciar  una  suoesion  aun  no  abierta,  ni  celebrar 
ninguna  estipulacion  sobre  esta  sucesion,  sea  con  aquel  de  cuya  sucesion  se  trata, 
sea  con  terceros,  aun  con  su  consentimiento. 

1097.  La  obUgacion  sin  causa  6  fundada  en  una  causa  falsa  6  ilicita,  no  tiene 
ningun  efecto. 

1098.  El  contrato  es  vaUdo  aunque  la  causa  no  se  exprese. 

1099.  La  causa  se  presume  que  existe,  mientras  no  se  pruebe  lo  contrario. 

1100.  La  causa  es  ilicita,  cuando  es  contraria  a  la  ley,  a  las  buenas  costumbres 
6  al  orden  publico. 

1101.  Cuando  la  nuUdad  provenga  de  ser  ilicita  la  causa  6  la  materia  del  con- 
trato, si  la  torpeza  constituye  im  deUto  6  falta  comun  a  ambos  contratantes,  sujeta 
a  pena,  por  el  Codigo  Penal,  se  procedera  contra  elLos,  dandose  ademas  a  las  cosas 
6  precio  que  hayan  sido  materia  del  contrato  la  aplicacion  prevenida  en  el  Codigo 
Penal,  6  en  su  defecto,  destinandoseles  de  por  mitad  a  la  Instruccion  Piiblica  y 
a  la  Beneficencia  Nacional. 
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Ject  which  can  be  subject-matter  of  agreement;  —  4.  Lawful  consideration  for  the 
agreement. 

1083.  All  persons  not  declared  incapable  by  the  law  can  contract. 

1084.  Incapable  of  contracting  in  the  cases  defined  by  law  are  1.  Minors;  — 
2.  Those  wholly  or  partly  thereunto  prohibited;  —  3.  Married  women;  and  generally, 
aU  those  to  whom  the  law  forbids  certain  contracts. 

Those  institutions  called  "of  mortmain",  that  is,  those  which  by  the  laws  or 
rules  of  their  constitution  cannot  alienate  immovables,  are  incapacitated  from 
acquiring  them. 

1085.  The  person  capable  of  being  bound  cannot  set  up  the  incapacity  of  the 
minor,  of  the  interdicted,  of  the  legally  fettered  or  of  the  married  woman  with 
whom  he  has  assumed  to  contract. 

None  the  less,  the  incapacity  which  arises  from  interdiction  through  penal 
condemnation,  can  be  set  up  by  aU  those  whom  it  concerns. 

1086.  Consent  granted  in  error,  or  induced  by  duress,  or  surprised  by  fraud, 
is  of  no  vahdity. 

1087.  Error  of  law  produces  nuUity  of  contract  only  when  it  has  been  in  respect 
of  the  sole  or  principal  motive. 

1088.  Error  of  fact  does  not  produce  nuUity  of  contract  except  when  it  oc- 
curs in  respect  of  the  substance  of  the  thing  which  forms  the  subject-matter  of  the 
contract. 

Error  regarding  the  person  with  whom  the  contract  is  made  does  not  vitiate 
the  consent,  so  long  as  the  consideration  thereof  is  not  the  principal  inducement 
of  the  contract. 

1089.  Violence  employed  against  the  person  contracting  the  obhgation  is  ground 
for  nullity,  even  when  it  may  have  been  employed  by  a  person  distinct  from  the 
one  for  whose  advantage  the  agreement  has  been  entered  into. 

1090.  Consent  is  presumed  to  be  obtained  by  duress  when  the  duress  is  such 
that  it  may  make  impression  on  a  sensible  person  and  inspire  in  him  a  reasonable 
fear  of  exposing  his  person  or  his  property  to  a  substantial  mischief.  Regard  must 
in  that  matter  be  had  to  the  age,  sex  and  condition  of  persons. 

1091.  Duress  is  also  ground  for  nullity  of  contract  when  it  is  directed  against 
the  person  or  the  property  of  the  spouse,  of  a  descendant,  or  of  an  ascendant  of  the 
contracting  party.  If  it  relates  to  other  persons,  it  is  a  matter  for  the  Judge  to  de- 
cide as  to  nullity,  according  to  the  circumstances. 

1092.  Where  the  fear  is  merely  reverential,  without  violence  having  been  exer- 
cised, it  is  not  sufficient  to  anniJ.  the  contract. 

1093.  Fraud  is  ground  for  the  nuUity  of  the  contract  when  the  devices  practised 
by  one  of  the  contracting  parties  have  been  such  that  without  them  the  other  would 
not  have  contracted. 

1094.  Only  things  which  are  the  subject  of  trade  can  be  the  object  of  a  contract. 

1095.  The  thing  which  forms  the  object  of  a  contract  must  be  determined, 
at  least  by  reference  to  its  kind. 

The  quantity  of  the  thing  may  be  uncertain  so  long  as  it  can  be  ascertained. 

1096.  Things  in  fvturo  can  be  the  object  of  a  contract. 

None  the  less  a  succession  not  yet  opened  may  not  be  renounced,  nor  can  any 
agreement  be  entered  into  regarding  such  succession,  whether  with  the  person 
succession  to  whom  is  in  question,  or  with  third  parties,  even  with  his  consent. 

1097.  An  obhgation  without  consideration,  or  founded  on  a  fictitious  or  illegal 
consideration,  has  no  effect. 

1098.  A  contract  is  valid  although  the  consideration  be  not  expressed. 

1099.  Consideration  is  presumed  to  exist,  until  the  contrary  is  proved. 

1100.  The  consideration  is  illegal,  when  it  is  contrary  to  the  law,  to  good 
customs  or  to  pubHc  order. 

1101.  When  the  nulhty  is  founded  on  illegal  consideration,  or  arises  from  the 
subject-matter  of  the  contract  being  unlawful,  if  the  turpitude  constitutes  a  wrong 
or  fault  common  to  both  parties,  subject  to  penalty  under  the  Penal  Code,  pro- 
ceedings shall  be  taken  against  them,  giving  in  addition  regarding  the  things  or 
price  which  may  have  been  the  subject-matter  of  the  contract  the  application 
directed  in  the  Penal  Code,  or  failing  that,  appljdng  them  in  moieties  to  the  De- 
partment of  PubUc  Education  and  that  of  National  Providence. 
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Esta  disposicion  es  aplicable  al  caso  en  que  solo  hubiere  delito  6  falta  de  parte 
de  uno  de  los  contratantes  en  lo  que  respecta  al  mismo ;  pero  el  otro  podra  reclamar 
lo  que  hubiere  dado  y  no  estara  obligado  a  cumplir  lo  que  hubiere  prometido. 

1102.  Si  la  torpeza  no  constituyere  delito  ni  falta  sujetos  a  pena  por  el  Codigo 
Penal,  se  observardn  las  reglas  siguientes:  1.°  Cuando  la  torpeza  est6  de  parte 
de  ambos  contratantes,  lo  que  uno  de  eUos  hubiere  dado,  en  virtud  del  contrato, 
se  destinara  de  por  mitad  a  la  Instruccion  Pubhca  y  a  la  Beneficencia  Nacional; 
—  2.°  Cuando  la  torpeza  este  de  parte  de  un  solo  contratante,  no  podra  este 
repetir  lo  que  hubiere  dado  en  virtud  del  contrato,  ni  pedir  el  cumphmiento  de  lo 
que  se  le  hubiere  ofrecido:  el  otro  podra  reclamar  lo  que  hubiere  dado,  y  no 
esta  obligado  a  cumplir  lo  que  hubiere  ofrecido. 

§  3.°    De  los  efectos  de  los  contratos. 

1103.  Los  contratos  formados  legalmente  tienen  fuerza  de  ley  entre  las  partes. 
No  pueden  ser  revocados  sino  por  mutuo  consentimiento  6  por  las  causas  autoriza- 
das  por  la  ley. 

1104.  Los  contratos  deben  ser  ejecutados  de  buena  fe  y  obligan  no  solamente 
a  cumpUr  lo  expresado  en  ellos,  sino  a  todas  las  consecuencias  que  se  derivan  de 
los  mismos  contratos,  segun  la  equidad,  el  uso  6  la  ley. 

1105.  En  los  contratos  que  tienen  por  objeto  la  trasmision  de  la  propiedad 
u  otro  derecho,  la  propiedad  6  derecho  se  trasmiten  por  efecto  del  consentimiento 
legitimamente  man&estado ;  y  la  cosa  queda  a  riesgo  y  pehgro  del  adquiriente,  aun- 
que  la  tradicion  no  se  haya  verificado. 

1106.  Cuando  por  diversos  contratos  se  haya  alguno  obUgado  a  dar  6  entregar 
alguna  cosa  mueble  6  un  titulo  al  portador  a  diferentes  personas,  es  preferida  la  per- 
sona que  primero  haya  tomado  posesion  efectiva  con  buena  fe,  aunque  su  titulo 
sea  posterior  en  fecha. 

1107.  Se  presume  que  cada  uno  ha  contratado  para  si  y  para  sus  herederos 
y  causahabientes,  cuando  no  se  ha  convenido  expresamente  en  lo  contrario,  6  cuando 
no  resulta  asi  de  la  naturaleza  del  contrato. 

1108.  No  se  puede  estipular  en  nombre  propio  sino  para  si  mismo. 

Sin  embargo,  se  puede  estipular  en  provecho  de  un  tercero,  cuando  se  hace 
como  condicion  de  una  estipulacion  que  se  ha  hecho  para  si  mismo,  6  de  una  do- 
nacion  que  se  hace  a  otros.  El  que  ha  celebrado  esta  estipulacion  no  puede  revo- 
carla,  si  el  tercero  ha  declarado  que  queria  aprovecharse  de  eUa. 

1109.  Puede  uno  obhgarse  para  con  otro,  prometiendo  el  hecho  de  un  tercero. 
Esta  promesa  solo  da  derecho  a  indemnizacion  contra  aquel  que  se  ha  obUgado, 
6  que  ha  prometido  la  ratificacion  del  tercero,  si  este  rehusa  cumpUr  la  obligacion. 

1110.  Los  contratos  no  tienen  efecto  sino  entre  las  partes  contratantes;  no 
daiian  ni  aprovechan  a  los  terceros,  excepto  en  los  casos  establecidos  por  la  ley. 

Secci6n  IL     De  los  cuasi-contratos. 

1111.  Cuasi-contrato  es  un  hecho  voluntario  y  licito,  del  cual  resulta  una 
obligacion  a  favor  de  un  tercero,  6  una  obligacion  reciproca  entre  las  partes. 

1112.  El  que  se  encarga  voluntariamente  de  un  negocio  de  otro,  contrae  la 
obligacion  de  continuar  la  gestion  comenzada  y  de  llevarla  a  termino  hasta  que 
el  interesado  se  haUe  en  estado  de  proveer  por  si  mismo  a  ella;  y  debe  tambien 
someterse  a  todas  las  consecuencias  del  mismo  negocio  y  a  todas  las  obligaciones 
que  resultarian  de  vtn  mandate. 

1113.  Esta  tambien  obhgado  a  continuar  la  gestion,  aun  cuando  el  interesado 
muera  antes  que  el  negocio  este  concluido,  hasta  que  el  heredero  pueda  tomar  su 
direccion. 

1114.  Esta  iguabnente  obligado  a  poner  en  su  administracion  todo  el  cuidado 
de  un  buen  padre  de  famiha.  La  autoridad  judicial  puede,  sin  embargo,  moderar 
el  valor  de  los  danos  que  hayan  provenido  de  falta  6  negUgencia  del  administrador, 
segun  las  circunstancias  que  le  han  movido  a  encargarse  del  negocio. 
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This  provision  applies  to  the  case  in  which  there  should  be  wrong  or  default 
on  the  part  of  one  of  the  contracting  parties,  in  so  far  as  regards  himself;  but  the 
other  shall  be  able  to  claim  back  that  which  he  has  given  and  shall  not  be  obli- 
ged to  fuKil  that  which  he  has  promised. 

1102.  If  the  turpitude  shoidd  not  constitute  a  wrong  or  default  subject  to 
penalty  under  the  Penal  Code,  the  following  rules  shall  be  enforced:  1.  When  the 
turpitude  is  on  the  part  of  both  the  contracting  parties,  that  which  one  of  them 
shall  have  given,  in  virtue  of  the  contract,  shall  be  devoted  equally  between  the 
PubUc  Education  and  the  National  Providence;  —  2.  When  the  turpitude  is  on 
the  part  of  a  single  contractor,  he  shall  not  be  entitled  to  claim  what  he  has 
given  by  virtue  of  the  contract,  nor  seek  the  fulfilment  of  that  which  has  been 
offered  to  him;  the  other  shall  be  entitled  to  claim  back  what  he  has  given,  and 
is  not  obhged  to  fulfil  that  which  he  has  promised. 

§  3.    Of  the  effects  of  contracts. 

1103.  Contracts  legally  formed  have  the  force  of  law  between  the  parties. 
They  cannot  be  revoked  except  by  mutual  consent  or  on  grounds  authorized  by 
the  law. 

1104.  Contracts  must  be  executed  in  good  faith  and  require  not  only  the  fulfil- 
ment of  what  is  expressed  in  them,  but  all  the  consequences  which  are  derived 
from  such  contracts,  according  to  equity,  custom  or  law. 

1105.  In  contracts  which  have  for  their  object  the  transfer  of  ownership  or 
other  right,  the  ownership  or  right  is  transferred  by  virtue  of  the  consent  duly 
declared;  and  the  thing  is  at  the  risk  and  danger  of  the  assignee,  even  when  the 
actual  deUvery  may  not  have  taken  place. 

1106.  When  by  different  contracts  anyone  may  have  bound  himself  to  give 
or  deliver  any  moveable  thing  or  a  bearer  security  to  different  persons,  that  person 
is  preferred  who  first  has  taken  effective  possession  in  good  faith,  although  his 
title  may  be  later  in  date. 

1107.  It  is  presumed  that  each  one  has  contracted  for  himseK  and  for  his  heirs 
and  successors  in  right,  when  it  has  not  been  expressly  stipulated  to  the  contrary, 
or  when  from  the  nature  of  the  contract  it  does  not  so  follow. 

1108.  A  person  cannot  stipulate  in  his  own  name  except  for  himself. 
None  the  less,  a  person  can  stipulate  for  the  advantage  of  a  third  person, 

when  he  makes  it  as  the  condition  of  a  stipulation  that  has  been  made  for  himself 
only,  or  as  the  condition  of  a  gift  which  is  made  to  others.  Whoever  has  entered 
into  such  a  stipulation  cannot  revoke  it,  if  the  third  person  has  declared  that  he 
wishes  to  avail  himself  thereof. 

1109.  One  can  bind  himseM  towards  another,  promising  the  act  of  a  third. 
This  promise  only  gives  a  right  to  damages  against  the  person  who  has  bound 
himself,  or  who  has  promised  the  ratification  of  the  third  person,  if  the  latter  should 
refuse  to  fulfil  the  obligation. 

1110.  Contracts  have  no  effect  except  between  the  contractors;  they  neither 
damage  nor  profit  third  persons,  except  in  cases  estabhshed  by  law. 

Section  II.    Of  quasi-contracts. 

1111.  Quasi-contract  is  a  voluntary  and  lawful  act,  from  which  there  re- 
sults an  obhgation  in  favoiu?  of  a  third  person,  or  a  mutual  obhgation  between  the 
parties. 

1112.  He  who  of  his  own  accord  charges  himself  with  a  business  of  another, 
contracts  the  obligation  of  continuing  the  action  commenced,  and  of  carrying  it 
to  the  end,  until  the  person  concerned  should  be  found  able  to  see  to  it  for  himself, 
and  must  also  submit  to  all  the  consequences  of  such  business  and  to  aU  the  obh- 
gations  which  would  result  from  a  mandate. 

1113.  He  is  also  obliged  to  continue  his  action,  even  when  the  person  con- 
cerned should  die  before  the  business  is  finished,  until  the  heir  is  able  to  take  over 
its  direction. 

1114.  He  is  equally  obhged  to  display  in  its  management  aU  the  care  of  a  good 
paterfamilias.  Judicial  authority  can,  nevertheless,  diminish  the  amount  of  the 
damages  which  may  have  proceeded  from  default  or  neghgence  of  the  manager, 
according  to  the  circumstances  which  have  induced  him  to  burden  himself  with 
the  business. 
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1115.  Si  el  negocio  ha  sido  bien  administrado,  el  interesado  debe  cumplir 
las  obHgaciones  contraidas  en  su  nombre  por  el  administrador,  indemnizarlo  de 
los  compromisos  personales  que  haya  contraido,  y  reembolsarle  los  gastos  necesa- 
rios  y  utiles  que  haya  hecho,  con  los  intereses,  desde  el  dia  en  que  se  hicieron  estos 
gastos. 

1116.  El  que  por  error  6  a  sabiendas  recibe  lo  que  no  le  es  debido,  esta  obli- 
gado  a  restituirlo  a  aquel  de  quien  lo  ha  recibido  indebidamente. 

1117.  El  que  por  error  se  creia  deudor  cuando  pago  la  deuda,  tiene  derecho 
de  repeticion  contra  el  acreedor. 

Este  derecho  cesa,  sin  embargo,  si  el  acreedor,  por  consecuencia  del  pago,  se 
ha  desprendido  de  buena  fe  del  titulo  y  de  las  garantias  relativas  a  la  acreencia; 
en  este  caso  el  que  ha  pagado  conserva  su  recurso  contra  el  verdadero  deudor. 

1118.  Si  el  que  ha  recibido  el  pago  lo  hizo  de  mala  fe,  esta  obhgado  a  restituir 
tanto  el  capital  como  los  intereses,  6  los  frutos  desde  el  dia  del  pago. 

1119.  El  que  ha  recibido  indebidamente  una  cosa  debe  restituirla  en  especie, 
si  subsiste;  cuando  la  cosa  no  existe  6  estd  deteriorada,  el  que  la  recibio  de  mala 
i6  debe  restituir  su  valor,  aun  cuando  la  cosa  haya  perecido  6  se  haya  deteriorado 
por  consecuencia  de  un  caso  fortuito:  si  la  recibio  de  buena  fe,  no  esta  obhgado 
a  la  restitucion  sino  hasta  concurrencia  de  lo  que  se  ha  convertido  en  su  provecho. 

1120.  El  que  ha  vendido  la  cosa  de  buena  fe  no  esta  obligado  sino  a  restituir 
el  precio  que  ha  sacado  de  la  venta,  6  a  ceder  la  accion  para  conseguir  el  pago. 

1121.  Aquel  a  quien  se  ha  restituido  la  cosa,  debe  reembolsar,  aun  al  poseedor 
de  mala  fe,  los  gastos  hechos  para  la  conservacion  de  la  cosa,  asi  como  los  gastos 
■utiles,  de  conformidad  con  el  articulo  694. 

Seccion  III.     De  los  delitos  y  cuasi-delitos. 

1122.  Todo  hecho  del  hombre  que  causa  un  daiio  a  otro,  obUga  a  aquel  por 
cuya  falta  ha  sucedido  el  daiio,  a  repararlo. 

1123.  Cada  uno  es  responsable  del  dano  que  ha  causado  no  solamente  por 
su  hecho,  sino  tambien  por  su  neghgencia  6  su  imprudencia. 

1124.  Queda  tambien  obligado  no  solamente  por  el  dano  que  ocasiona  por 
hecho  propio,  sino  tambien  por  el  causado  por  el  hecho  de  las  personas  de  que  debe 
responder,  6  por  las  cosas  que  tiene  bajo  su  guarda. 

El  padre,  y  a  falta  suya,  la  madre,  quedan  obhgados  por  los  danos  ocasionados 
por  sus  hijos  menores  que  habitan  con  eUos. 

Los  tutores,  por  los  daiios  ocasionados  por  sus  administrados  que  habitan  con 
ellos. 

Los  dueiios  y  los  principales  6  directores,  por  los  danos  ocasionados  por  sus 
sirvientes  y  dependientes,  en  el  ejercicio  de  las  funciones  en  que  los  han  empleado. 

Los  preceptores  y  artesanos,  por  los  danos  ocasionados  por  sus  alumnos  y 
aprendices,  mientras  permanezcan  bajo  su  vigUancia. 

Esta  responsabHidad  no  tiene  lugar  cuando  el  padre  y  la  madre,  los  tutores, 
los  preceptores  y  los  artesanos  prueban  que  no  han  podido  impedir  el  hecho  de 
que  deberian  ser  responsables. 

1125.  El  dueiio  de  un  animal  es  responsable  de  los  danos  causados  por  el 
mismo  animal,  aun  despues  que  se  haya  soltado  6  extraviado;  salvo  que  la  soltura, 
extravio  6  daiio,  no  pueda  imputarse  a  culpa  del  dueiio  6  del  dependiente  encargado 
de  la  guarda  6  servicio  del  animal. 

Lo  que  se  dice  del  dueiio  debe  aphcarse  a  toda  persona  a  cuyo  servicio  este 
un  ammal  ajeno,  salvo  su  accion  contra  el  dueiio,  si  el  dano  ha  sobrevenido  por 
una  cuaUdad  6  vicio  del  animal  que  el  dueno  con  mediano  cuidado  6  prudencia 
debio  conocer  6  prever  y  de  que  no  le  dio  conocimiento. 

1126.  El  daiio  causado  por  un  animal  feroz,  de  que  no  se  reporta  utihdad, 
es  siempre  imputable  al  que  lo  tiene,  aunque  pruebe  que  no  le  fue  posible  evitar 
el  dano. 

1127.  El  dueno  de  un  edificio  es  responsable  por  los  danos  ocasionados  por 
su  rmna,  cuando  esta  ha  sucedido  por  falta  de  reparaciones  6  por  vicio  en  la  construc- 
cion  que  sm  grande  esfuerzo  ha  podido  conocer  el  dueno. 

1128.  Si  el  dehto  6  cuasi-dehto  es  imputable  a  varias  personas,  quedan  obU- 
gadas  sohdariamente  por  el  daiio  causado. 
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1115.  If  the  business  has  been  well  managed,  the  person  concerned  must  fulfil 
the  obligations  contracted  in  his  name  by  the  manager,  indemnify  him  from  the  per- 
sonal liabilities  which  he  may  have  contracted,  and  re-imburse  him  the  necessary 
and  beneficial  expenses  which  he  may  have  incurred,  with  interest  from  the  day 
on  which  he  incurred  such  expenses. 

1116.  He  who  by  error  or  knowingly  receives  what  is  not  due  to  him,  is  obHged 
to  restore  it  to  him  from  whom  he  has  without  right  received  it. 

1117.  He  who  by  error  should  think  himself  the  debtor  when  he  paid  a  debt 
has  the  right  of  reclaiming  the  amount  against  the  creditor. 

Such  right  ceases,  none  the  less,  i£  the  creditor,  in  consequence  of  the  payment, 
has  in  good  faith  deprived  himself  of  the  security  or  guaranties  relating  to  the 
credit;  in  such  case  he  who  has  paid  preserves  his  recourse  against  the  true  debtor. 

1118.  If  he  who  has  received  the  payment  did  so  in  bad  faith,  he  is  obHged 
to  restore  capital  and  interest  or  proceeds  from  the  day  of  the  payment. 

1119.  He  who  has  improperly  received  a  thing  must  restore  it  in  kind,  if  it 
subsists ;  when  the  thing  does  not  exist  or  is  deteriorated,  he  who  received  it  in  bad 
faith  must  replace  its  value,  even  when  the  thing  may  have  perished  or  become 
lessened  in  value  through  an  tmforeseen  event;  if  he  received  it  in  good  faith, 
he  is  not  obliged  to  replace  it,  except  to  the  extent  to  which  he  has  converted  it  to 
his  own  advantage. 

1120.  He  who  has  sold  the  thing  in  good  faith  is  not  obHged  further  than  to 
restore  the  price  which  he  has  gained  from  the  sale,  or  to  assign  the  cause  of  action 
to  obtain  the  payment. 

1121.  He  to  whom  the  thing  has  been  restored,  must  reimburse,  even  to  the 
possessor  in  bad  faith,  the  expenses  incurred  for  the  preservation  of  the  thing, 
and  also  the  beneficial  outlay,  in  conformity  with  art.  694. 

Section  III.     Of  delicts  and  quasi-delicts. 

1122.  Every  act  of  man  which  causes  damage  to  another,  binds  him  through 
whose  default  the  damage  has  arisen,  to  repair  it. 

1123.  Every  one  is  responsible  for  the  damage  which  he  has  caused,  not  only 
by  his  act,  but  also  by  his  negHgence  or  want  of  care. 

1124.  He  also  becomes  Uable,  not  only  for  the  damage  which  is  occasioned 
by  his  own  act,  but  also  for  that  caused  by  the  act  of  persons  for  whom  he  must 
answer,  or  by  the  things  which  he  has  in  his  care. 

The  father,  and  failing  him,  the  mother,  becomes  Hable  for  damages  caused 
by  their  children,  being  minors  living  with  them. 

Guardians,  for  the  damages  caused  by  their  wards  Hving  with  them. 

Masters  and  principals  or  directors,  for  the  damages  caused  by  their  servants 
and  assistants  within  the  scope  of  the  duties  in  which  they  have  employed  them. 

Schoolmasters  and  craftsmen,  for  the  damages  caused  by  their  pupils  and 
apprentices  whilst  they  remain  under  their  supervision. 

This  responsibiHty  does  not  exist  when  the  father  or  mother,  the  guardians, 
the  schoolmasters  and  craftsmen  prove  that  they  have  not  been  able  to  prevent 
the  act  for  which  they  are  sought  to  be  made  responsible. 

1125.  The  owner  of  an  animal  is  Hable  for  the  damage  caused  by  such  animal 
even  after  it  may  have  got  loose  or  strayed;  unless  the  unfastening,  straying  or 
damage  cannot  be  set  down  to  the  fault  of  the  owner  or  of  the  servant  entrusted 
with  the  care  or  use  of  the  animal. 

What  is  said  of  the  owner  must  be  appHed  to  every  person  in  whose  service  is  the 
animal  of  another,  saving  his  right  of  action  against  the  owner,  if  the  damage  has 
arisen  from  a  quaHty  or  vice  of  the  animal  which  the  owner  with  ordinary  care 
or  prudence  ought  to  have  known  or  foreseen  and  of  which  he  did  not  warn  him. 

1126.  The  damage  caused  by  a  ferocious  animal,  from  which  no  profit  is 
derived,  is  always  imputable  to  whomsoever  may  have  possession  of  it,  although 
he  may  prove  that  the  damage  coidd  not  have  been  avoided. 

1127.  The  owner  of  a  building  is  responsible  for  the  damage  occasioned  by 
its  faU,  when  that  has  happened  through  default  of  repair,  or  through  defect  in 
the  construction,  which  the  owner  could  without  difficulty  have  got  to  know  of. 

1128.  If  the  deHct  or  quasi-deUct  is  imputable  to  several  persons,  they  become 
Jointly  and  severally  responsible  for  the  damage  caused. 
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Seccion  IV.     De  las  diversas  especies  de  obligaciones. 
§  1.°    Obligaciones  condicionales. 

1129.  La  obligacion  es  condicional  cuando  su  existencia  6  resolucion  depende 
de  mi  acontecimiento  futuro  e  incierto. 

1130.  Es  suspensiva  la  condicion  que  hace  depender  la  obligacion  de  un  aconte- 
cimiento futuro  6  incierto. 

Es  resolutoria,  cuando  verificandose  repone  las  cosas  en  el  estado  que  tenian, 
como  si  la  obligacion  no  se  hubiese  contraido. 

1131.  La  condicion  es  casual,  cuando  depende  enteramente  del  acaso. 

Es  potestativa,  cuando  depende  de  la  voluntad  de  una  de  las  partes,  y  mixta 
cuando  depende  a  un  mismo  tiempo  de  la  volimtad  de  las  partes  contratantes  y 
de  la  voluntad  de  un  tercero  6  del  acaso. 

1132.  Toda  condicion  contraria  a  las  buenas  costumbres  6  a  la  ley,  6  que 
exije  el  cumplimiento  de  una  cosa  imposible,  es  nula,  y  hace  nula  la  obligacion 
que  depende  de  eUa. 

1133.  La  condicion  de  no  hacer  una  cosa  imposible,  no  hace  nula  la  obHga- 
cion  contraida  bajo  esta  condicion. 

1134.  La  obligacion  contraida  bajo  una  condicion  que  la  hace  depender  de 
la  pura  voluntad  de  aquel  que  se  ha  obUgado,  es  nula. 

1135.  Cuando  la  obhgacion  se  contrae  bajo  condicion  suspensiva  y  antes  de 
su  cumphmiento  perece  6  se  deteriora  la  cosa  que  forma  su  objeto,  se  observaran 
las  reglas  siguientes:  Si  la  cosa  perece  enteramente  sin  culpa  del  deudor,  la  obh- 
gacion se  repu'a  no  contraida;  —  Si  la  cosa  perece  enteramente  por  culpa  del 
deudor,  este  queda  obhgado  para  con  el  acreedor  al  pago  de  los  daiios;  —  Si  la 
cosa  se  deteriora  sin  culpa  del  deudor,  el  acreedor  debe  recibirla  en  el  estado  en 
que  se  encuentre,  sin  disminucion  del  precio;  —  Si  la  cosa  se  deteriora  por  culpa 
del  deudor,  el  acreedor  tiene  el  derecho  de  resolver  la  obhgacion,  6  de  exigir  la 
cosa  en  el  estado  en  que  se  encuentre,  ademas  del  pago  de  los  danos. 

1136.  La  condicion  resolutoria  no  suspende  la  ejecucion  de  la  obhgacion: 
obhga  unicamente  al  acreedor  a  restituir  lo  que  ha  recibido,  cuando  tiene  lugar  el 
acontecimiento  previsto  en  la  condicion. 

1137.  La  condicion  resolutoria  va  siempre  imphcita  en  los  contratos  bUa- 
terales  para  el  caso  de  que  uno  de  los  contratantes  no  cumphere  su  obhgacion. 

En  este  caso  el  contrato  no  se  resuelve  de  pleno  derecho.  La  parte  respecto 
de  la  cual  no  se  ha  ejecutado  la  obhgacion,  tiene  la  eleccion,  6  de  obhgar  a  la  otra 
&,  la  ejecucion  del  contrato,  si  es  posible,  6  de  pedir  su  resolucion,  ademas  del  pago 
de  los  daiios  y  perjuicios  en  ambos  casos. 

1138.  Toda  condicion  debe  cumphrse  de  la  manera  que  las  partes  han  querido 
6  entendido  verosimilmente  que  lo  fuese. 

1139.  Cuando  una  obhgacion  se  ha  contraido  bajo  la  condicion  de  que  im 
acontecimiento  suceda  en  un  tiempo  ■  determinado,  esta  condicion  se  tiene  por  no 
cumplida  si  el  tiempo  ha  expirado  sin  que  el  acontecimiento  se  haya  efectuado.  Si 
no  se  ha  fijado  tiempo,  la  condicion  puede  ser  cumphda  en  cualquier  tiempo,  y 
no  se  tiene  por  no  cumplida,  sino  cuando  es  cierto  que  el  acontecimiento  no  suce- 
dera. 

1140.  Cuando  se  ha  contraido  una  obhgacion  bajo  la  condicion  de  que  no 
suceda  un  acontecimiento  en  un  tiempo  dado,  la  condicion  se  juzga  cumphda, 
cuando  ha  expirado  este  tiempo  sin  que  el  acontecimiento  suceda:  se  juzga  igual- 
mente  cumphda,  si  antes  del  termino  es  cierto  que  el  acontecimiento  no  debe  tener 
efecto;  y  si  no  se  ha  fijado  tiempo,  no  se  tiene  por  cumphda  sino  cuando  es  cierto 
que  el  acontecimiento  no  ha  de  cumphrse. 

1141.  La  condicion  se  tiene  por  cumphda  cuando  el  deudor  obhgado  bajo 
esa  condicion  impide  su  cumphmiento. 

1142.  Cumphda  la  condicion  se  retrotrae  al  dia  en  que  la  obhgacion  ha  sido 
contraida.  Si  el  acreedor  muere  antes  del  cumphmiento  de  la  condicion,  sus  derechos 
pasan  a  su  heredero. 

1143.  El  acreedor  puede  antes  del  cumphmiento  de  la  condicion,  ejecutar 
todos  actos  que  tiendan  4  conservar  sus  derechos. 
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Section  IV.    Of  the  varions  classes  of  obligations. 
§  1.     Conditional  obligations. 

1129.  An  obligation  is  conditional  when  its  existence  or  extinction  depends 
upon  an  event  future  and  uncertain. 

1130.  A  condition  which  makes  the  obhgation  itself  dependent  on  an  event 
future  and  uncertain  is  suspensory  (condition  precedent). 

Where  on  its  happening  things  are  to  be  replaced  in  the  state  in  which  they  were, 
as  if  the  obhgation  had  not  been  contracted,  the  condition  is  resolutory(condition 
subsequent). 

1131.  When  it  depends  wholly  on  chance,  the  condition  is  casual. 

When  it  depends  on  the  will  of  one  of  the  parties,  it  is  vohtional,  and  when 
it  depends  at  one  and  the  same  time  on  the  will  of  the  contracting  parties  and  on 
the  will  of  a  third  person,  or  on  chance,  the  condition  is  complex. 

1132.  Every  condition  contrary  to  good  customs  or  to  law,  or  which  requires 
the  fulfilment  of  an  impossible  thing,  is  null,  and  avoids  the  obhgation  which  de- 
pends thereon. 

1133.  A  condition  not  to  do  a  thing  which  is  impossible,  does  not  avoid  the 
obhgation  contracted  thereunder. 

1134.  An  obhgation  contracted  under  a  condition  which  makes  the  obliga- 
tion itself  dependent  on  the  mere  will  of  the  person  who  has  bound  himself,  is  void. 

1135.  When  the  obligation  is  contracted  under  a  suspensory  condition,  and 
before  its  fulfilment  the  subject-matter  thereof  perishes. or  becomes  damaged,  the 
following  rules  will  govern :  If  the  thing  whoUy  perishes  without  the  fault  of  the 
obhgor,  the  obhgation  is  regarded  as  not  having  been  contracted ;  —  If  the  thing 
wholly  perishes  through  the  fault  of  the  obhgor,  he  remains  obliged  in  favour  of 
the  obhgee  to  the  payment  of  the  damages;  —  If  the  thing  becomes  damaged 
without  the  fault  of  the  obhgor,  the  obligee  must  accept  it  in  the  state  in  which 
it  is  found,  without  diminution  of  price ;  —  If  the  thing  becomes  damaged  through 
the  fault  of  the  obhgor,  the  obligee  has  the  right  of  extinguishing  the  obhgation, 
or  of  demanding  the  thing  in  the  state  in  which  it  is  found,  after  payment  for  the 
deficiency. 

1136.  The  condition  resolutory  (subsequent)  does  not  suspend  the  carrying 
out  of  the  obhgation:  it  only  obliges  the  obhgee  to  restore  what  he  has  received, 
when  the  event  provided  for  in  the  condition  takes  place. 

1137.  The  condition  resolutory  always  imphedly  exists  in  bilateral  contracts 
providing  for  the  event  of  one  of  the  contractors  not  fuhiUing  his  obligation. 

In  such  case  the  contract  is  not  ipso  facto  rescinded.  The  party  in  whose 
favour  the  obhgation  has  not  been  executed,  has  the  option,  either  of  obhging 
the  other  party  to  execution  of  the  contract,  if  it  be  possible,  or  of  demanding  its 
rescission,  in  addition  in  any  event  to  payment  of  damages  and  losses. 

1138.  Every  condition  must  be  fulfilled  in  the  manner  which  the  parties  have 
wished,  or  as  nearly  as  their  intention  may  be  gathered. 

1139.  When  an  obhgation  has  been  contracted  under  the  condition  that  an 
event  should  happen  within  a  time  fixed,  such  condition  is  held  as  non-fulfiUed 
if  the  time  has  elapsed  without  the  event  having  occurred.  If  no  time  has  been 
fixed,  the  condition  may  be  satisfied  at  any  time  and  is  only  held  to  be  non-fulf iUed 
when  it  is  certain  that  the  event  will  not  happen. 

1140.  When  an  obhgation  has  been  contracted  under  the  condition  that  an 
event  should  not  happen  within  a  given  time,  the  condition  is  regarded  as  fuHiUed 
when  such  time  has  expired  without  the  event  happening;  it  is  equally  regarded 
as  fuhiUed  if  before  the  expiration  of  the  term  it  is  certain  that  the  event  cannot 
take  place;  and  if  a  time  has  not  been  fixed,  the  condition  is  not  regarded  as  ful- 
filled except  when  it  is  certain  that  the  event  cannot  be  fulfilled. 

1141.  A  condition  is  held  as  fulfiUed  when  the  obligor  bound  under  that 
condition  prevents  its  fulfilment. 

1142.  When  the  condition  is  fulfilled  it  relates  back  to  the  day  on  which  the 
obhgation  was  contracted.  If  the  obhgee  should  die  before  the  fulfilment  of  the 
condition  his  rights  pass  to  his  heir. 

1143.  The  obligee  can  before  the  fulfilment  of  the  condition,  carry  out  all  trans- 
actions which  tend  to  the  preserving  of  his  rights. 
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§  2.°    Obligaciones  d  termino. 

1144.  El  termino  estipulado  en  las  obligaciones  difiere  de  la  condicion  en 
que  no  suspende  la  obligacion  y  solo  retarda  su  cumplimiento. 

1145.  Cuando  no  hay  plazo  estipulado,  la  obligacion  debe  cumplirse  inmedia- 
tamente  si  la  naturaleza  de  la  obligacion  6  la  manera  como  debe  ser  ejecutada, 
6  el  lugar  designado  para  cumplirla,  no  hacen  necesario  un  termino,  que  se  fijara 
por  el  Tribunal. 

Si  el  plazo  se  ha  dejado  a  la  voluntad  del  deudor,  se  fijara  tambien  por  el  Tribunal. 

1146.  Lo  que  se  debe  en  un  termino  fijo  no  puede  exigirse  antes  del  venci- 
miento  del  termino ;  pero  no  se  puede  repetir  lo  que  se  ha  pagado  anticipadamente, 
aunque  el  deudor  ignorase  la  existencia  del  plazo. 

1147.  Siempre  que  en  los  contratos  se  designa  un  termino  6  plazo,  se  presume 
establecido  en  beneficio  del  deudor,  a  no  ser  que  del  contrato  mismo  6  de  otras 
circunstancias,  resultare  haberse  puesto  tambien  en  favor  del  acreedor. 

1148.  Si  el  deudor  se  ha  hecho  insolvente,  6  por  actos  propios  hubiere  dis- 
minuido  las  seguridades  otorgadas  al  acreedor  para  el  cumpUmiento  de  la  obh- 
gacion,  6  no  le  hubiere  dado  las  garantias  prometidas,  no  puede  reclamar  el  bene- 
ficio del  termino  6  plazo. 

§  3.°    Obligaciones  alternativas. 

1149.  El  deudor  de  una  obhgacion  altemativa  se  liberta  con  la  entrega  de 
una  de  las  cosas  separadamente  comprendidas  en  la  obligacion;  pero  no  puede 
obUgar  al  acreedor  a  recibir  parte  de  la  una  y  parte  de  la  otra. 

1150.  En  las  obhgaciones  alternativas  la  eleccion  pertenece  al  deudor,  si  no 
ha  sido  expresamente  concedida  al  acreedor. 

1151.  La  obUgacion  es  simple,  aunque  contraida  de  una  manera  altemativa, 
si  una  de  las  dos  cosas  prometidas  no  podia  ser  objeto  de  la  obligacion. 

1152.  La  obhgacion  altemativa  se  hace  pura  y  simple,  si  una  de  las  dos  cosas 
prometidas  perece,  6  cuando  ya  no  pueda  ser  entregada,  aunque  sea  por  culpa 
del  deudor. 

El  precio  de  esta  cosa  no  puede  ofrecerse  en  lugar  de  eUa. 
Si  las  dos  cosas  han  perecido  y  una  lo  ha  sido  por  culpa  del  deudor,  debe  este 
pagar  el  precio  de  la  ultima  que  perecio. 

1153.  Cuando  en  los  casos  expresados  en  el  articulo  precedente,  la  elecci6n 
se  ha  acordado  en  el  contrato  al  acreedor:  Si  6nicamente  ha  perecido  una  de  las 
dos  cosas,  pero  sin  culpa  del  deudor,  el  acreedor  debe  recibir  la  que  quede;  si  ha 
sido  por  culpa  del  deudor,  el  acreedor  puede  pedir  la  que  quede  6  el  precio  de 
la  que  haya  perecido;  —  Si  han  perecido  las  dos  cosas  y  el  deudor  ha  tenido 
culpa  en  el  perecimiento  de  ambas  6  de  una  sola  de  eUas,  el  acreedor  puede  pedir 
a  su  eleccion  el  precio  de  la  una  6  de  la  otra. 

1154.  Si  las  dos  cosas  han  perecido  sin  culpa  del  deudor  y  antes  que  haya 
habido  mora  de  su  parte,  la  obligacioiL' se  extingue  de  conformidad  con  el  arti- 
culo 1271. 

1155.  Las  reglas  establecidas  en  el  presente  parrafo,  se  apMcan  al  caso  en 
que  se  comprenden  mas  de  dos  cosas  en  la  obhgacion  altemativa. 

§  4.°    Obligaciones  solidarias. 

1156.  La  obhgacion  es  sohdaria  entre  acreedores,  cuando  d  dos  6  mas  per- 
sonas  se  debe  una  misma  cosa,  de  modo  que  cada  una  de  ellas  puede  exigir  la  totaU- 
dad  del  credito,  y  que  el  pago  hecho  a  una  Mberte  al  deudor,  aunque  el  provecho 
de  la  obhgacion  sea  divisible  entre  los  varios  acreedores. 

1157.  El  deudor  puede  pagar  a  cualquiera  de  los  acreedores  sohdarios,  mien- 
tras  no  haya  sido  notificado  de  que  algunos  de  611os  le  ha  reclamado  judicialmente 
la  deuda. 

Sin  embargo,  la  quita  6  remision  otorgada  por  uno  de  los  acreedores  extingue 
la  obhgacion,  solo  respecto  de  la  porcion  de  la  deuda  correspondiente  a  este  acreedor, 

1158.  La  obligacion  es  sohdaria  entre  deudores,  cuando  dos  6  mas  personas 
est4n  obhgadas  a  una  misma  cosa,  de  modo  que  esta  puede  exigirse  en  su  totahdad 
de  cada  una  de  ellas,  y  que  el  pago  hecho  por  una  hberta  4  todas  de  la  obhgaoi6n 
para  con  el  acreedor. 
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§  2.     Obligations  of  suspended  fulfilment. 

1144.  The  stipulation  of  a  period  for  fulfilment  in  obligations  differs  from  a 
condition  in  that  it  does  not  suspend  the  obligation  but  only  delays  its  performance  > 

1145.  When  there  is  no  period  stipulated  for,  the  obligation  must  be  fulfilled 
immediately,  if  the  nature  of  the  obligation,  or  the  manner  in  which  it  ought  to 
be  executed,  or  the  place  appointed  for  its  fulfilment,  do  not  necessitate  a  period 
which  in  those  cases  shall  be  fixed  by  the  Court. 

If  the  period  has  been  left  to  the  will  of  the  obHgor,  it  shall  also  be  fixed  by  the  Court. 

1146.  That  which  is  due  at  a  fixed  time  cannot  be  enforced  before  the 
maturity  of  the  term;  but  that  which  has  been  paid  in  advance  cannot  be 
reclaimed,  although  the  debtor  was  ignorant  of  the  existence  of  the  term. 

1147.  Whenever  in  a  contract  a  term  or  period  is  appointed,  it  is  presumed 
to  be  arranged  for  the  advantage  of  the  obHgor,  where  it  does  not  result  from  th& 
contract  itself  or  from  other  circumstances  that  it  was  placed  therein  also  in 
favour  of  the  obUgee. 

1148.  If  the  obligor  has  become  insolvent,  or  should  by  his  own  acts  have 
diminished  the  securities  created  in  favour  of  the  obhgee  for  the  fulfilment  of  the 
obligation,  or  should  not  have  given  to  him  the  promised  guaranties,  he  cannot 
claim  the  benefit  of  the  term  or  period. 

§  3.     Alternative  obligations. 

1149.  The  obhgor  imder  an  alternative  obHgation  frees  himself  by  the  deli- 
very of  one  of  the  things  separately  included  in  the  obligation;  but  cannot  require 
the  obhgor  to  receive  part  of  one  and  part  of  the  other. 

1150.  In  alternative  obhgations  the  option  belongs  to  the  obHgor,  if  it  haa 
not  been  expressly  granted  to  the  obHgee. 

1151.  The  obHgation  is  simple  although  contracted  in  an  alternative  form, 
if  one  of  the  two  things  promised  cannot  be  the  subject  of  the  obHgation. 

1152.  An  alternative  obHgation  becomes  a  pure  and  simple  one,  if  one  of  the 
two  things  promised  perishes,  or  deHvery  becomes  impossible,  although  it  may  b& 
through  the  fault  of  the  obHgor. 

Tlie  price  of  the  latter  cannot  be  tendered  instead  of  the  former. 
If  both  the  things  have  perished  and  one  has  done  so  through  the  fault  of  the 
obHgor,  he  must  pay  the  price  of  the  last  which  perished. 

1153.  When  in  the  cases  set  forth  in  the  preceding  article  the  option  has  been 
granted  in  the  contract  to  the  obHgee :  If  one  only  of  the  two  things  has  perished, 
but  without  fault  of  the  obHgor  the  obHgee  must  accept  that  which  remains ;  if  it 
has  been  through  the  fault  of  the  obligor,  the  obHgee  can  demand  that  which  re- 
mains or  the  price  of  that  which  has  perished.  —  If  the  two  things  have  perished 
and  the  obHgor  has  been  to  blame  in  the  perishing  of  both  or  of  only  one  of  them, 
the  obHgee  can  demand  at  his  option  the  price  of  either. 

1154.  If  the  two  things  perished  without  the  fault  of  the  obHgor  and  before 
there  has  been  delay  on  his  part,  the  obligation  is  extinguished  in  conformity  with 
art.  1271. 

1155.  The  rules  estabHshed  in  the  present  section,  apply  to  the  case  in  which 
more  than  two  things  are  included  in  the  alternative  obligation. 

§  4.    Joint  and  several  obligations. 

1156.  The  obHgation  is  joint  and  several  (solidaria)  between  creditors  when 
to  two  or  more  persons  is  owed  one  same  thing,  in  such  fashion  that  each  one  of  them 
can  exact  the  whole  of  the  claim,  and  that  payment  made  to  one  frees  the  debtor, 
although  the  advantage  of  the  obHgation  is  divisible  between  several  creditors. 

1157.  The  debtor  can  pay  any  one  of  the  joint  creditors  so  long  as  he  may  not 
have  been  notified  that  any  of  them  have  claimed  the  debt  from  him  by  process 
of  law. 

Nevertheless,  a  release  or  remission  granted  by  one  of  the  creditors  ex- 
tinguishes the  obHgation  only  in  regard  to  the  part  of  the  debt  to  which  the  cre- 
ditor in  question  is  entitled. 

1158.  The  obHgation  is  joint  and  several  between  debtors,  when  two  or  more 
persons  are  bound  to  one  same  thing  in  such  fashion  that  it  can  be  extinguished 
wholly  by  each  one  of  them,  and  that  the  payment  made  by  one  frees  all  from  the 
obHgation  in  favour  of  the  creditor. 
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1159.  Puede  haber  solidaridad  entre  deudores,  aunque  uno  de  ellos  se  haya 
obligado  de  diverso  modo  que  el  otro  al  cumplimiento  de  la  misma  obligacion, 
como  si  uno  se  obliga  puramente  6  sin  plazo,  y  el  otro  bajo  condicion  6  con  plazo. 

1160.  No  hay  solidaridad  entre  acreedores  ni  deudores,  sino  en  virtud  de 
pacto  expreso  6  disposicion  de  la  ley. 

1161.  El  acreedor  puede  reclamar  de  uno  de  los  deudores  solidarios  a  su 
eleccion,  sin  que  este  pueda  oponerle  el  beneficio  de  division. 

1162.  Las  acciones  judiciales  intentadas  contra  uno  de  los  deudores,  no  im- 
piden  al  acreedor  ejercerlas  tambien  contra  los  otros  deudores. 

1163.  Si  la  cosa  que  se  debe  ha  perecido  por  culpa,  6  durante  la  mora  de  uno 
6  muchos  deudores  sohdarios,  los  otros  codeudores  no  se  hbertan  de  la  obhgaoion 
de  pagar  el  precio,  pero  no  estan  obUgados  a  pagar  danos  y  perjuicios. 

El  acreedor  solo  puede  repetir  estos  danos  y  perjuicios  de  los  deudores  por 
cuya  falta  perecio  la  cosa,  6  que  se  habian  constituido  en  mora. 

1164.  La  demanda  de  los  intereses  intentada  contra  uno  de  los  deudores 
sohdarios  hace  correr  los  intereses  respecto  de  todos. 

1165.  El  deudor  sohdario  puede  oponer  al  acreedor  todas  las  excepciones 
que  le  son  personales,  y  tambien  las  comunes  a  todos  los  codeudores ;  pero  no  puede 
oponerle  las  que  sean  personales  a  los  otros  deudores. 

1166.  Cuando  uno  de  los  deudores  Uega  a  ser  heredero  del  acreedor,  6  cuando 
el  acreedor  Uega  a  ser  heredero  de  uno  de  los  deudores,  la  acreencia  sohdaria  no 
se  extingue  sino  por  la  parte  de  este  deudor. 

1167.  El  acreedor  que  conviene  en  la  division  de  la  deuda  en  favor  de  uno 
de  los  codeudores,  conserva  su  accion  sohdaria  contra  los  otros  por  el  credito  integro. 

1168.  El  acreedor  que  recibe  separadamente  de  uno  de  los  deudores  la  parte 
de  este  en  la  deuda,  sin  reservarse  expresamente  la  sohdaridad  6  sus  derechos  en 
general,  no  renuncia  a  la  sohdaridad  sino  respecto  de  este  deudor. 

No  se  presume  que  el  acreedor  renuncia  a  la  solidaridad  en  favor  de  uno  de 
los  deudores,  cuando  recibe  de  este  una  suma  igual  a  su  parte,  si  no  expresa  que 
se  recibe  como  tal  parte. 

Lo  mismo  sucede  con  la  demanda  propuesta  contra  uno  de  los  deudores,  por 
su  parte,  si  este  no  ha  convenido  en  eha  6  no  ha  habido  condenacion. 

1169.  El  acreedor  que  recibe  separadamente  y  sin  reserva  de  uno  de  los  co- 
deudores su  parte  de  reditos  6  intereses  de  la  deuda,  no  pierde  la  sohdaridad  respecto 
4  ese  deudor,  sino  por  los  creditos  6  intereses  vencidos,  y  no  respecto  de  los  futures 
ni  del  capital,  a  menos  que  el  pago  separado  haya  continuado  por  diez  aiios  conse- 
cutivos. 

1170.  La  obligacion  contraida  sohdariamente  respecto  del  acreedor  se  divide 
de  derecho  entre  los  deudores;  estos  no  quedan  obhgados  entre  si,  sino  cada  xmo 
por  su  parte. 

1171.  El  codeudor  sohdario  que  ha  pagado  la  deuda  integra,  no  puede  repetir 
de  los  otros  codeudores  sino  la  parte  de  cada  uno. 

Si  alguno  de  eUos  estaba  insolvente,  la  p6rdida  ocasionada  por  su  insolvencia 
se  distribuye  por  contribucion  entre  todos  los  codeudores  solventes  inclusive  el  que 
ha  hecho  el  pago. 

1172.  En  el  caso  de  que  el  acreedor  ha  renunciado  a  la  sohdaridad  de  imo  de 
los  deudores,  si  uno  6  varios  de  los  otros  codeudores  se  hacen  insolventes,  la  parte 
de  estos  se  reparte  por  contribucion  entre  todos  los  deudores,  incluyendose  a  aqueUos 
que  precedentemente  habian  sido  hbertados  de  la  solidaridad  por  el  acreedor. 

1173.  Si  el  negocio  por  el  cual  la  deuda  se  contrajo  sohdariamente,  no  concieme 
sino  a  uno  de  los  deudores  sohdarios,  este  sera  responsable  de  toda  ella  a  los  otros 
codeudores,   que  respecto  a  el  solo  seran  considerados  como  fiadores. 

§  5.°    Ohligaciones  divisibles  e  indivisibles. 

1174.  Es  indivisible  la  obhgacion  que  tiene  por  objeto  una  cosa  6  un  hecho 
no  susceptible  de  division  y  aun  aqueUa  que  tiene  por  objeto  una  cosa  6  un  hecho 
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1169.  There  may  be  joint  and  several  liability  between  debtors,  although  one 
of  them  may  have  been  obliged  in  a  different  way  from  the  other  to  the  fulfilment 
of  the  same  obUgation,  as  if  one  is  obliged  unconditionally  or  without  period,  and 
the  other  under  condition  or  with  period. 

1160.  There  is  no  joint  and  several  relation  between  either  creditors  or  debtors, 
save  by  express  agreement  or  provision  of  the  law. 

1161.  The  creditor  can  claim  from  any  one  of  the  debtors  jointly  and  severally 
Uable,  at  his  option,  without  the  latter  being  entitled  to  set  up  against  him  the 
right  of  division. 

1162.  Judicial  proceedings  brought  against  one  of  the  debtors  do  not  pre- 
vent the  creditor  from  bringing  them  also  against  the  other  debtors. 

1163.  If  the  thing  which  is  owed  has  perished  through  default,  or  during  the 
delay  of  one  or  more  joint  and  several  obUgors,  the  other  co-obhgors  are  not  freed 
from  the  obligation  of  paying  the  price,  but  they  are  not  obUged  to  pay  damages 
and  losses. 

The  obUgee  can  only  claim  such  damages  and  losses  from  the  obUgors  through 
whose  default  the  thing  perished,  or  who  have  been  guilty  of  delay. 

1164.  An  action  for  interest  brought  against  one  of  the  joint  and  several  deb- 
tors causes  the  interest  to  run  regarding  all. 

1165.  A  joint  and  several  debtor  can  set  up  against  the  creditor  all  the  pleas 
which  are  personal  to  himself  and  also  those  common  to  all  the  co-debtors;  but 
he  cannot  set  up  against  him  those  which  are  personal  to  the  other  debtors. 

1166.  When  one  of  the  debtors  becomes  heir  of  the  creditor,  or  when  the 
creditor  becomes  heir  of  one  of  the  debtors,  the  joint  and  several  credit  is  ex- 
tinguished so  far  as  concerns  the  latter  only. 

1167.  A  creditor  who  agrees  to  the  division  of  the  debt  in  favour  of  one  of 
the  co-debtors,  preserves  his  joint  and  several  right  of  action  against  the  others 
for  the  whole  credit. 

1168.  A  creditor  who  receives  from  one  of  the  debtors  separately  the  pro- 
portion of  that  one  in  the  debt,  without  expressly  reserving  rights  of  soHdarity 
or  his  rights  in  general,  does  not  forfeit  such  rights  except  regarding  that  debtor. 

It  is  not  presumed  that  the  creditor  forfeits  his  rights  of  soHdarity  in  favour 
of  one  of  the  debtors  when  he  receives  from  that  one  a  sum  equal  to  his  proportion, 
if  it  is  not  expressed  that  it  is  received  as  such  proportion. 

The  Uke  happens  regarding  a  claim  put  forward  against  one  of  the  debtors  for 
his  proportion,  if  the  latter  has  not  agreed  thereto  or  has  not  been  adjudged  to  pay. 

1169.  The  creditor  who  accepts  separately  and  without  reservation  from  one 
of  the  co-debtors  his  proportion  of  the  produce  or  interest  of  the  debt,  does  not 
lose  the  right  of  solidarity  regarding  that  debtor,  except  for  the  credits  or  interest 
matured,  and  neither  in  respect  of  those  unaccrued  nor  of  the  capital,  unless  the 
severed  payments  should  have  continued  for  ten  consecutive  years. 

1170.  An  obligation  contracted  with  joint  and  several  habiUty  regarding 
the  creditor  is  divided  ipso  facto  Ijetween  the  debtors;  they  do  not  become  bound 
as  between  themselves,  save  each  one  for  his  share. 

1171.  A  joint  and  several  co-debtor,  who  has  paid  the  whole  debt,  cannot 
claim  over  against  the  other  co-debtors  save  for  the  proportion  of  each  one. 

If  any  of  them  should  be  insolvent,  the  loss  occasioned  by  his  insolvency  is 
distributed  by  way  of  contribution  between  aU  the  solvent  co-debtors  including 
the  one  who  has  made  the  payment. 

1172.  In  the  case  where  the  creditor  has  surrendered  his  joint  and  several 
right  against  one  of  the  debtors,  if  one  or  several  of  the  other  co-debtors  become 
insolvent,  his  or  their  proportion  is  divided  by  way  of  contribution  amongst  all 
the  debtors,  including  those  who  may  previously  have  been  freed  from  joint  and 
several  habihty  by  the  creditor. 

1173.  If  the  business  in  respect  of  which  a  debt  was  contracted  jointly  and 
severally,  concerns  only  one  of  the  debtors  thus  bound,  that  one  will  be  respon- 
sible for  the  whole  thereof  to  the  other  co-debtors,  who  regarding  him  wiU  only 
be  considered  as  guarantors. 

§  5.     Obligations  divisible  and  indivisible. 

1174.  The  obligation  is  indivisible  which  has  for  its  object  a  thing  or  an 
act  not  susceptible  of  division,  and  even  that  which  has  for  its  object  a  thing  or 
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que,  aunque  divisible  por  su  naturaleza,  ha  dejado  de  ser  tal,  habida  consideracion 
al  modo  con  que  las  partes  contratantes  la  ban  considerado. 
Toda  otra  obUgacion  es  divisible. 

1175.  La  obbgacion  estipulada  solidariamente  no  adquiere  el  caracter  de 
indivisibilidad. 

1176.  Aun  cuando  una  obligacion  sea  divisible,  debe  cumplirse  entre  el  deudor 
y  el  acreedor,  como  si  fuera  indivisible,  a  no  haber  pacto  en  contrario. 

La  divisibilidad  no  es  aplicable  sino  respecto  de  los  herederos  de  uno  y  otro, 
los  cuales  no  pueden  demandar  el  credito,  6  no  estan  obHgados  a  pagar  la  deuda, 
sino  por  la  parte  que  les  corresponde  6  por  aqueUa  de  que  son  responsables  como 
representantes  del  acreedor  6  del  deudor. 

1177.  La  obligacion  no  es  divisible  entre  los  herederos  del  deudor :  1.°  Cuando 
se  debe  un  cuerpo  determinado;  —  2.°  Cuando  tmo  solo  de  los  herederos  esta 
encargado,  en  virtud  del  titulo,  del  cumplimiento  de  la  obhgacion ;  —  3.  °  Cuando 
aparece  ya  de  la  naturaleza  de  la  obUgacion,  ya  de  la  cosa  que  forma  su  objeto, 
ya  del  fm  que  se  propusieron  los  contratantes,  que  la  intencion  de  estos  fue  que 
la  deuda  no  pudiera  pagarse  parcialmente. 

El  que  posee  la  cosa  y  el  que  esta  encargado  de  pagar  la  deuda,  en  los  dos  pri- 
meros  casos,  y  cualquiera  de  los  herederos  en  el  tercero  caso,  pueden  ser  deman- 
dados  por  el  todo,  salvo  su  recurso  contra  los  coherederos. 

1178.  Los  que  hubieren  contraido  conjuntamente  una  obhgacion  indivisible 
estan  obhgados  por  la  totahdad,  aun  cuando  no  se  hubiere  pactado  la  sohdaridad. 

Esta  disposicion  es  aphcable  a  los  herederos  del  que  contrajo  una  obligacion 
indivisible. 

1179.  Cada  irno  de  los  herederos  del  acreedor  puede  exigir  el  total  cumph- 
miento  de  la  obhgacion  indivisible,  con  el  cargo  de  dar  una  fianza  conveniente 
para  la  seguridad  de  los  otros  coherederos,  pero  no  puede  remitir  solo  la  deuda 
Integra  ni  recibir  el  precio  en  lugar  de  la  cosa. 

Si  uno  solo  de  los  herederos  ha  remitido  la  deuda  6  recibido  el  precio  de  la 
cosa,  el  coheredero  no  puede  pedir  la  cosa  indivisible,  sino  abandonando  la  parte 
del  coheredero  que  ha  hecho  la  remision  6  recibido  el  precio. 

1180.  El  heredero  del  deudor  de  una  obUgacion  indivisible,  a  quien  se  haya 
reclamado  el  pago  de  la  totahdad  de  la  obUgacion,  puede  bar  er  citar  a  sus  cohere- 
deros para  que  vengan  al  juicio,  a  no  ser  que  la  obUgacion  sea  tal  que  solo  pueda 
cumplirse  por  el  heredero  demandado,  el  cual  en  este  caso  podra  ser  condenado 
solo,  salvo  sus  derechos  contra  los  herederos. 

§  6.°    Obligaciones  con  clausula  penal. 

1181.  Hay  obUgaciones  con  clausula  penal  cuando  el  deudor,  para  asegurar 
el  cumpUmiento  de  una  obUgacion,  se  compromete  d  dar  6  hacer  alguna  cosa  para 
el  caso  de  inejecucion  6  retardo  en  el  cumplimiento  de  la  obUgacion. 

1182.  La  nuUdad  de  la  obUgacion  principal  Ueva  consigo  la  de  la  clausula 
penal. 

La  nuUdad  de  la  clausula  penal  no  Ueva  consigo  la  nuUdad  de  la  obUgacion 
principal. 

1183.  El  acreedor  puede  pedir  al  deudor  que  esta  constituido  en  mora,  la 
ejecucion  de  la  obUgacion  principal,  en  lugar  de  la  pena  estipulada. 

1184.  La  clausula  penal  es  la  compensacion  de  los  danos  y  perjuicios  causados 
por  la  inejecucion  de  la  obUgacion  principal. 

El  acreedor  no  puede  reclamar  k  un  mismo  tiempo  la  cosa  principal  y  la  pena, 
si  no  la  hubiere  estipulado  por  el  simple  retardo. 

1185.  Si  la  obUgacion  principal  contiene  un  plazo  dentro  del  cual  deba  ser 
ejecutada,  se  incurrira  en  la  pena  al  vencimiento  del  plazo.  Si  la  obUgacion  no 
contiene  plazo,  no  incurrira  en  la  pena  el  deudor,  sino  cuando  se  haya  constituido 
en  mora. 

1186.  La  pena  puede  ser  disminuida  por  la  autoridad  judicial  cuando  la  obh- 
gacion principal  ha  sido  ejecutada  en  parte. 

1187.  Cuando  la  obhgacion  priucipal  contraida  con  clausula  penal  es  indivi- 
sible, se  incurre  en  la  pena  por  la  contravencion  de  uno  solo  de  los  herederos  del 
deudor;  y  puede  ser  demandada,  ya  integramente  al  contraventor,  ya  a  cada  here- 
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one  act  which,  although  in  its  nature  capable  of  division,  has  ceased  to  be  such, 
regard  being  had  to  the  way  in  which  the  contractors  have  considered  it. 
Every  other  obUgation  is  divisible. 

1175.  The  obUgation  stipulated  as  Joint  and  several  does  not  acquire  the  cha- 
racter of  indivisibility. 

1176.  Even  when  an  obligation  may  be  divisible,  it  must  be  fulfilled  between 
the  obhgor  and  the  obligee  as  if  it  were  indivisible,  in  the  absence  of  agreement 
to  the  contrary. 

The  divisibihty  is  not  appHcable  except  regarding  the  heirs  of  each,  who  can- 
not claim  the  credit,  or  are  not  obhged  to  pay  the  debt,  except  in  respect  of  the 
share  which  concerns  them,  or  of  that  for  which  they  are  responsible  as  representa- 
tives of  the  creditor  or  of  the  debtor. 

1177.  The  obUgation  is  not  divisible  between  the  heirs  of  the  obUgor :  1.  Where 
a  defined  thing  is  due;  —  2.  When  only  one  of  the  heirs  is  charged,  by  virtue  of  the 
instrument,  with  the  fulfilment  of  the  obligation ;  —  3.  When  it  appears  either  from  the 
nature  of  the  obUgation,  from  the  thing  which  forms  its  object,  or  from  the  motive 
which  influenced  the  contractors,  that  their  intention  was  that  the  obUgation  was 
not  to  be  discharged  in  parts. 

He  who  possesses  the  thing  and  he  who  is  charged  with  paying  the  debt,  in 
the  two  first  cases,  and  any  of  the  heirs  in  the  third  case,  can  be  sued  for  the 
whole,  saving  his  recourse  against  the  co-heirs. 

1178.  Those  who  have  contracted  an  indivisible  obUgation  jointly  are  Uable 
for  the  whole,  even  when  joint  and  several  UabiUty  should  not  have  been  made 
a  term  of  the  contract. 

This  provision  appUes  to  the  heirs  of  the  person  who  has  contracted  an  indivi- 
sible obUgation. 

1179.  Each  one  of  the  heirs  of  the  obUgee  can  compel  the  entire  fulfilment  of 
an  indivisible  obUgation,  under  UabiUty  of  giving  a  sufficient  security  for  the  pro- 
tection of  the  other  co-heirs,  but  cannot  alone  release  the  whole  obUgation  nor  re- 
ceive the  value  instead  of  the  thing. 

If  only  one  of  the  heirs  has  released  the  debt  or  received  the  value  of  the  thing 
a  co-heir  cannot  demand  the  thing  as  indivisible,  without  surrendering  the  share 
of  the  co-heir  who  has  made  the  release  or  received  the  value. 

1180.  The  heir  of  the  obUgor  on  an  indivisible  obUgation,  from  whom  has 
been  claimed  the  discharge  of  the  whole  of  the  obUgation,  can  cause  his  co-heirs 
to  be  cited  in  judicial  proceedings,  provided  the  obligation  should  not  be  such 
that  it  can  only  be  fulfilled  by  the  heir  pursued,  who  in  such  case  shaU  be  Uable 
to  be  condemned  alone,  saving  his  rights  against  the  heirs. 

§  6.    Obligations  under  penalty  clause. 

1181.  ObUgations  are  under  penalty  clause  when  the  obligor,  in  order  to  as- 
sure the  fulfilment  of  an  obUgation,  promises  to  give  or  do  something  in  the  event 
of  non-execution  or  delay  in  the  fulfilment  of  the  obUgation. 

1182.  The  nuUity  of  the  obUgation  carries  with  it  that  of  the  penalty  clause. 

The  nullity  of  the  penalty  clause  does  not  carry  with  it  the  nulUty  of  the  prin- 
cipal obUgation. 

1183.  The  obligee  can  demand  from  the  obUgor  who  is  guilty  of  delay,  the 
execution  of  the  principal  obUgation,  instead  of  the  stipulated  penalty. 

1184.  The  penalty  is  a  set-off  against  damages  and  losses  caused  by  the  non- 
execution  of  the  principal  obUgation. 

The  obUgee  cannot  claim  at  one  and  the  same  time  the  principal  thing  and 
the  penalty,  if  he  should  not  have  stipulated  therefor,  on  account  of  mere  delay. 

1185.  If  the  principal  obligation  contains  a  period  within  which  it  must  be 
performed,  the  penalty  will  be  incurred  on  the  period  maturing.  If  the  obUgation 
does  not  fix  a  period,  the  obUgor  shaU  not  incvir  the  penalty  save  when  he  is  guilty 
of  undue  delay  {mora). 

1186.  The  penalty  can  be  diminished  by  judicial  authority  where  the  principal 
obUgation  has  been  partly  executed. 

1187.  When  the  principal  obUgation  contracted  with  a  penalty  clause  is 
indivisible,  the  penalty  is  incurred  by  the  default  of  one  only  of  the  heirs  of  the 
obUgor;  and  it  may  be  demanded,  either  whoUy  against  the  defaulter,  or  against 
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dero  por  sii  parte  correspondiente,  6  hipotecariamente  por  el  todo,  salvo  siempre 
el  recurso  contra  aquel  por  cuyo  hecho  se  ha  incurrido  en  la  pena. 

1188.  Cuando  la  obUgacion  principal  contraida  con  clausula  penal  es  divisible 
no  se  incurre  en  la  pena,  sine  por  el  heredero  que  contraviniere  a  la  obligacidn  y 
solo  por  la  parte  que  le  corresponde  cumplir  en  la  obligacion  principal. 

Cuando  se  ha  establecido  la  clausula  penal  para  que  no  pueda  hacerse  parcial- 
mente  el  pago,  se  incurre  en  la  pena  por  la  contravencion  de  uno  solo  de  los  cohere- 
deros;  y  puede  exigirse  en  los  terminos  expresados  para  el  oaso  de  obligacion  in- 
divisible. 

1189.  A  falta  de  estipulacion  contraria,  lo  que  se  da  en  arras  al  tiempo  de 
la  celebracion  del  contrato  6  con  anterioridad  &  este  acto,  se  considera  como  garantia 
de  los  danos  y  perjuicios  para  el  caso  de  contravenci6n. 

Si  la  parte  que  no  ha  contravenido  a  la  obligacion  no  prefiere  exigir  el  cumpli- 
miento  de  la  convencion,  puede  retener  las  arras  que  haya  recibido  6  exigir  el  doble 
de  las  que  haya  dado. 

Seccion  V.     De  los  efectos  de  las  obligaciones. 

1190.  Las  obUgaciones  deben  cumplirse  exactamente  como  han  sido  contrai- 
das.     El  deudor  es  responsable  de  danos  y  perjuicios,  en  caso  de  contravencion. 

1191.  La  obUgacion  de  dar  Ueva  consigo  la  de  entregar  la  cosa  y  conservarla 
hasta  la  entrega. 

Si  el  deudor  se  ha  constituido  en  mora,  la  cosa  queda  a  su  riesgo  y  peligro,  aun- 
que  antes  de  la  mora  hubiere  estado  a  riesgo  y  peligro  del  acreedor. 

1192.  En  caso  de  no  ejecucion  de  la  obligacion  de  hacer,  el  acreedor  puede 
ser  autorizado  para  hacerla  ejecutar  el  mismo  a  costa  del  deudor. 

Si  la  obUgacion  es  de  no  hacer,  el  deudor  que  contraviene  a  eUa  queda  obUgado 
a  los  danos  y  perjuicios  por  el  solo  hecho  de  la  contravencion. 

1193.  El  acreedor  puede  pedir  que  lo  que  ha  sido  hecho  en  contravencion 
a  la  obUgacion  de  no  hacer,  sea  destruido;  y  puede  ser  autorizado  para  destruirlo 
a  costa  del  deudor,  salvo  el  pago  de  los  danos  y  perjuicios. 

1194.  Si  la  obligacion  es  de  dar  6  de  hacer,  el  deudor  es  constituido  en  mora 
por  el  solo  vencimiento  del  plazo  establecido  en  la  convencion. 

Si  el  plazo  vence  despues  de  la  muerte  del  deudor,  el  heredero  no  queda  consti- 
tuido en  mora,  sino  por  un  requerimiento  u  otro  acto  equivalente;  y  unicamente 
ocho  dias  despues  del  requerimiento. 

Si  no  se  establece  ningun  plazo  en  la  convencion,  el  deudor  no  queda  consti- 
tuido en  mora,  sino  por  un  requerimiento  ti  otro  acto  equivalente. 

1195.  La  diUgencia  que  debe  prestarse  en  el  cumpUmiento  de  la  obUgaci6n, 
sea  que  6sta  tenga  por  objeto  la  utUidad  de  una  de  las  partes  6  la  de  ambas,  es  siem- 
pre la  de  un  buen  padre  de  famiUa,  salvo  el  caso  de  deposito. 

Por  lo  demas,  esta  regla  debe  apUcarse  con  mas  6  menos  rigor,  segun  las  dis- 
posiciones  contenidas  para  ciertos  casos  en  el  presente  Codigo. 

1196.  El  deudor  sera  condenado  al  pago  de  los  danos  y  perjuicios,  tanto  por 
inejecucion  de  la  obUgacion  como  por  retardo  en  la  ejecuci6n,  si  no  prueba  que 
la  inejecucion  6  el  retardo  provienen  de  una  causa  extrana  que  no  le  sea  imputable, 
aimque  de  su  parte  no  haya  habido  mala  fe. 

1197.  El  deudor  no  esta  obUgado  a  pagar  danos  y  perjuicios,  cuando  es  4 
consecuencia  de  un  caso  fortuito  6  de  fuerza  mayor  que  ha  dejado  de  dar  6  de  hacer 
aqueUo  a  que  estaba  obUgado  6  que  ha  ejecutado  lo  que  estaba  prohibido. 

1198.  Los  danos  y  perjuicios  son  debidos  generalmente  al  acreedor,  por  la  per- 
dida  que  ha  sufrido  y  por  la  utiUdad  de  que  ha  sido  privado,  salvo  las  modifica- 
ciones  y  excepciones  establecidas  a  continuacion. 

1199.  El  deudor  no  queda  obUgado  sino  por  los  danos  y  perjuicios  que  han 
sido  previstos  6  que  han  podido  preverse  al  tiempo  de  la  celebracion  del  contrato, 
cuando  la  falta  de  cumpUmiento  de  la  obUgacion  no  proviene  de  dolo. 

1200.  Aunque  la  falta  de  cumpUmiento  de  la  obUgacion  resulte  de  dolo  del 
deudor,  los  danos  y  perjuicios  relatives  &  la  perdida  sSrida  por  el  acreedor  y  a 
la  utiUdad  de  que  ha  sido  privado,  no  deben  eitenderse  sino  a  los  que  son  conse- 
cuencia inmediata  y  directa  de  la  falta  de  cumpUmiento  de  la  obUgaci6n. 
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each  heir  for  his  appropriate  portion,  and  by  way  of  security  for  the  whole,  saving 
always  recourse  against  that  one  through  whose  act  the  penalty  has  been  incurred. 

1188.  When  the  principal  obUgation  contracted  with  a  penalty  clause  is  divi- 
sible the  penalty  is  not  incurred,  except  by  the  heir  who  contravenes  the  obliga- 
tion and  only  for  the  portion  of  the  principal  obUgation  which  it  is  his  duty 
to  fulfil. 

When  the  penalty  clause  has  been  imposed  against  the  fulfilment  of  the  obU- 
gation in  parts,  the  penalty  is  inciured  through  the  breach  of  one  only  of  the  co- 
heirs ;  and  it  can  be  enforced  in  the  terms  laid  down  regarding  the  case  of  an  indi- 
visible obUgation. 

1189.  In  the  absence  of  stipulation  to  the  contrary,  that  which  is  given  in  earn- 
est at  the  time  of  the  making  of  the  contract  or  previously  thereto,  is  considered 
as  a  guaranty  for  losses  and  damages  in  case  of  breach. 

If  the  party  who  has  not  broken  the  obUgation  does  not  prefer  to  enforce  the 
fulfilment  of  the  agreement,  he  can  retain  the  earnest  money  which  he  has  received 
or  exact  twice  the  amount  he  may  have  given  by  way  of  earnest. 

Section  V,    Of  the  effects  of  obligations. 

1190.  ObUgations  must  be  fulfilled  exactly  as  they  have  been  agreed.  The 
obUgor  is  responsible  for  damages  and  losses  in  the  event  of  default. 

1191.  The  obUgation  to  give  something  carries  with  it  that  of  deUvering  the 
thing  and  of  preserving  it  up  to  delivery. 

If  the  obligor  should  be  guilty  of  unjustifiable  delay,  the  thing  becomes  at 
his  risk  and  peril,  although  it  should  have  been  prior  to  such  delay  at  the  risk  and 
peril  of  the  obUgee. 

1192.  In  case  of  non-execution  of  the  obUgation  to  do  something,  the  obUgee 
is  warranted  in  having  the  Uke  thing  done  at  the  cost  of  the  obUgor. 

n  the  obUgation  is  not  to  do  something,  the  obUgor  who  contravenes  it  be- 
comes Uable  to  damages  and  losses  by  the  mere  fact  of  the  contravention. 

1193.  The  obUgee  can  claim  that  that  which  has  been  done  in  contravention 
of  the  obUgation  not  to  do,  may  be  destroyed;  and  is  warranted  in  destroying  it 
at  the  cost  of  the  obUgor,  and  subject  to  payment  of  damages  and  losses. 

1194.  If  the  obUgation  is  of  giving  or  of  doing  something,  the  obUgor  is  guilty 
of  culpable  delay  by  the  mere  arrival  of  the  time  stipulated  in  the  agreement. 

If  the  period  arrives  after  the  death  of  the  obUgor,  the  heir  does  not  become 
guilty  of  culpable  delay,  except  through  a  request  or  other  eqtiivalent  act;  and 
then  only  eight  days  after  request. 

If  no  period  is  named  in  the  agreement,  the  debtor  does  not  become  guilty 
of  culpable  delay,  except  after  request  or  other  equivalent  act. 

1195.  The  diUgence  which  must  be  bestowed  on  the  fulfilment  of  the  obU- 
gation, whether  it  is  directed  to  the  advantage  of  one  or  both  of  the  parties,  is  al- 
ways that  of  a  good  pateriamiUas,  except  in  the  case  of  deposit. 

For  the  rest,  this  rule  must  be  applied  with  more  or  less  rigour,  according  to 
the  provisions  contained  in  certain  cases  in  the  present  Code. 

1196.  The  obUgor  shaU  be  condemned  to  the  payment  of  damages  and  losses, 
both  for  non-execution  of  the  obUgation  and  for  delay  in  execution,  although  there 
may  have  been  no  want  of  good  faith  on  his  part,  if  he  does  not  prove  that  the 
non-execution  or  delay  proceeds  from  an  external  cause  for  which  he  is  not  to  blame. 

1197.  The  obUgor  is  not  bound  to  pay  damages  and  losses,  when  it  is  due  to 
a  fortuitous  accident  or  to  force  majeure  that  he  has  faUed  to  give  or  to  do  that  to 
which  he  was  bound,  or  that  he  has  done  that  from  which  he  was  prohibited. 

1198.  Damages  and  losses  are  in  general  due  to  the  obUgee  for  the  loss  which 
he  has  suffered  or  for  the  profit  of  which  he  has  been  deprived,  subject  to  the  modi- 
fications and  exceptions  laid  down  in  the  foUowing  articles. 

1199.  The  obUgor  does  not  become  Uable  except  for  damages  and  losses  which 
have  been  foreseen  or  which  could  have  been  foreseen  at  the  time  of  the  making 
of  the  contract,  when  the  default  in  fulfilment  of  the  obUgation  does  not  proceed 
from  fraud. 

1200.  Although  default  in  fulfilment  of  the  obUgation  should  result  from  fraud 
of  the  obUgor,  damages  and  losses  arising  from  the  loss  sustained  by  the  obUgee 
and  the  profit  of  which  he  has  been  deprived,  must  not  extend  beyond  those  which  are 
the  immediate  and  direct  consequence  of  the  default  in  the  fulfilment  of  the  obUgation. 
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1201.  Cuando  en  el  contrato  se  hubiere  estipulado  que  el  que  deje  de  ejecu- 
tarlo  debe  pagar  una  cantidad  determinada  por  razon  de  danos  y  perjuicios,  no 
puede  el  acreedor  pedir  una  suma  mayor,  ni  el  obligado  pretender  que  se  le  reciba 
una  menor. 

Sucede  lo  mismo  cuando  la  determinacion  de  los  danos  y  perjuicios  se  hace 
bajo  la  forma  de  clausula  penal  6  por  medio  de  arras  dadas  en  el  momento  de  la 
celebracion  del  contrato. 

1202.  A  falta  de  convenio  en  las  obligaciones  que  tienen  por  objeto  una  canti- 
dad de  dinero,  los  danos  y  perjuicios  resultantes  del  retardo  en  el  cumplimiento, 
se  satisfacen  con  el  pago  del  interes  legal,  salvo  disposiciones  especiales. 

Estos  danos  son  debidos  desde  el  dia  de  la  mora  sin  que  el  acreedor  est6  obli- 
gado a  comprobar  ninguna  perdida. 

1203.  Los  acreedores,  para  el  cobro  de  lo  que  les  es  debido,  pueden  ejercer 
todos  los  derechos  y  todas  las  acciones  del  deudor,  excepto  los  derechos  que  son 
exclusivamente  inherentes  a  su  persona. 

1204.  Los  acreedores  pueden  atacar  en  su  nombre  los  actos  que  el  deudor 
ha  hecho  en  fraude  de  sus  derechos. 

Si  se  trata  de  actos  a  titulo  oneroso,  el  fraude  debe  emanar  de  ambos  contra- 
tantes.     Para  los  actos  a  titulo  gratuito,  basta  que  el  fraude  emane  del  deudor. 

Se  presume  el  fraude  en  los  contratos  4  titulo  gratuito  si,  al  tiempo  del  contrato 
6  por  consecuencia  de  el,  el  deudor  es  insolvente. 

Esta  accion  dura  un  ano  a  contar  desde  el  dia  en  que  los  acreedores  tuvierno 
noticia  del  acto  que  da  origen  a  la  accion. 

1205.  La  rescision  no  puede  demandarse  por  un  acreedor  cuya  acreencia 
sea  posterior  en  fecha  al  acto  cuya  rescision  demanda,  a  menos  que  est6  subrogado 
en  los  derechos  de  un  acreedor  anterior. 

En  todos  los  casos,  sin  embargo,  la  revocacion  del  acto  no  produce  efecto  en 
perjuicio  de  los  terceros  que,  no  habiendo  participado  del  fraude,  ban  adquirido  dere- 
chos sobre  los  inmuebles  anteriormente  al  registro  de  la  demanda  por  revocacion. 

Si  los  terceros  han  procedido  de  mala  ii,  quedan  no  solo  sujetos  a  la  accion  de 
revocacion  sino  tambien  a  la  de  danos  y  perjuicios. 

Seccion  VL     De  la  extincion  de  las  obligaciones. 

1206.  Las  obligaciones  se  extinguen:  Por  el  pago;  —  Por  la  novacion;  — 
Por  la  remisi6n;  —  Por  la  compensacion ;  —  Por  la  confusion;  —  Por  la  per- 
dida de  la  cosa  debida;  —  Por  la  anulacion  y  por  la  rescision;  —  Por  efecto 
de  la  condicion  resolutoria;  —  Por  la  preacripci6n. 

§  1.°    Del  pago. 
Del  pago  en  general. 

1207.  Todo  pago  supone  una  deuda:  lo  que  se  ha  pagado  sin  deberse  esta 
sujeto  a  repeticion. 

La  repeticion  no  se  admite  respecto  de  las  obligaciones  naturales  que  volunta- 
riamente  han  sido  pagadas. 

1208.  Las  obhgaciones  pueden  extinguirse  por  el  pago  hecho  por  toda  persona 
que  tenga  interes  en  eUo,  como  por  un  coobhgado  6  por  un  fiador. 

Pueden  tambien  extinguirse  por  medio  del  pago  hecho  por  un  tercero  que  no 
sea  interesado,  con  tal  que  este  tercero  obre  en  nombre  y  en  descargo  del  deudor, 
y  que  si  obra  en  su  propio  nombre  no  se  subrogue  en  los  derechos  del  acreedor. 

1209.  La  obUgacion  de  hacer  no  se  puede  cumpUr  por  un  tercero,  contra  la 
voluntad  del  acreedor,  cuando  este  tiene  interes  en  que  sea  cumphda  por  el  mismo 
deudor. 

1210.  El  pago  en  que  debe  transferirse  la  propiedad  no  es  vaUdo,  sino  en 
cuanto  el  que  paga  es  dueno  de  la  cosa  pagada  6  la  paga  con  el  consentimiento 
del  dueno. 

Tampoco  es  valido  el  pago  en  que  se  debe  transferir  la  propiedad,  sino  en  cuanto 
el  que  paga  tiene  facultad  de  enajenar. 

Sin  embargo,  cuando  la  cosa  pagada  es  fungible  y  el  acreedor  la  ha  consumido 
de  buena  fe,  es  vaUdo  el  pago  aunque  haya  sido  hecho  por  el  que  no  era  dueno,  6 
no  tuvo  facultad  de  enajenar. 
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1201.  When  in  the  contract  it  is  stipulated  that  he  who  fails  in  carrying 
it  out  must  pay  a  defined  amount  in  respect  of  damages  and  losses,  the  obligee 
is  not  entitled  to  claim  a  larger  sum,  and  the  person  bound  is  not  entitled  to  aUege 
that  he  should  receive  a  less  sum. 

The  same  happens  when  the  determination  of  the  damages  and  losses  is  made 
under  the  form  of  a  penalty  clause  or  by  means  of  earnest  money  at  the  moment 
of  the  making  of  the  contract. 

1202.  In  default  of  agreement  in  obHgations  which  concern  a  money  sum, 
the  damages  and  losses  resulting  from  delay  in  the  fulfilment  are  satisfied  by  the 
payment  of  legal  interest,  unless  there  are  special  provisions. 

Such  damages  are  due  from  the  day  of  the  default  without  the  creditor  being 
obliged  to  prove  any  loss. 

1203.  Creditors,  for  the  collection  of  that  which  is  due  to  them,  can  take  in 
execution  all  the  rights  and  all  the  causes  of  action  of  the  debtor,  except  the  rights 
which  are  exclusively  personal  to  him. 

1204.  Creditors  can  challenge  in  his  name  transactions  of  the  debtor  in  fraud 
of  their  rights. 

If  it  is  a  question  of  transactions  for  valuable  consideration,  the  fraud  must 
involve  both  the  parties.  For  gratuitous  transactions,  it  is  sufficient  that  the  fraud 
should  emanate  from  the  debtor. 

Fraud  is  presumed  in  gratuitous  transactions  if  at  the  time  of  the  transaction 
and  consequently  thereon,  the  debtor  is  insolvent. 

This  right  of  action  shall  endure  for  one  year,  calculated  from  the  day  on  which 
the  creditors  have  notice  of  the  transaction  giving  rise  to  the  right  of  action. 

1205.  Rescission  cannot  be  claimed  by  a  creditor  whose  credit  is  subsequent 
in  date  to  the  transaction  the  rescission  of  which  he  claims,  unless  he  should  be 
subrogated  to  the  rights  of  a  former  creditor. 

In  any  case,  moreover,  the  revocation  of  the  transaction  produces  no  effect 
to  the  prejudice  of  third  persons  who,  not  having  shared  in  the  fraud,  have  ac- 
quired rights  over  immovables  previously  to  the  lodging  of  the  request  for  revocation. 

If  the  third  persons  have  proceeded  in  bad  faith,  they  become  subject  not 
only  to  the  action  for  revocation  but  also  for  damages  and  losses. 

Section  VI.    Of  the  extinction  of  obligations. 

1206.  Obligations  are  extinguished:  By  payment  (or  performance);  —  By 
novation;  —  By  release;  —  By  set-off;  —  By  merger;  —  By  the  loss  of  the  thing 
owed;  —  By  annulment  and  by  rescission;  —  By  the  effect  of  the  resolutory 
condition;  —  By  the  lapse  of  time. 

§  1.     Of  'payment  (or  'performance). 
Of  payment  (or  performance)  in  general. 

1207.  Every  payment  assumes  a  debt;  that  which  has  been  paid  without 
being  owed  can  be  claimed  back. 

Restitution  is  not  allowed  regarding  natural  obHgations  which  have  been  met 
voluntarily. 

1208.  Obligations  can  be  extinguished  by  payment  made  by  any  person  who 
has  an  interest  therein,  as  by  a  co-debtor  or  guarantor. 

They  can  also  be  extinguished  by  means  of  payment  by  a  third  person  who 
is  not  concerned,  so  long  as  that  third  person  acts  in  the  name  and  on  account 
of  the  debtor,  or  if  he  acts  in  his  own  name,  so  long  as  he  is  not  subrogated  to  the 
rights  of  the  creditor. 

1209.  The  obhgation  to  do  something  cannot  be  fulfilled  by  a  third  person 
against  the  will  of  the  obUgee,  when  he  is  interested  in  its  being  fulfilled  by  the 
obligor  himself. 

1210.  Performance  by  means  of  the  transfer  of  ownership  is  vaUd,  only  in 
so  far  as  he  who  performs  is  the  owner  of  the  thing  deUvered  or  he  deUvers  it 
with  the  consent  of  the  owner. 

The  performance  is  equally  invahd  where  the  ownership  must  be  transferred, 
except  to  the  extent  that  he  who  performs  has  the  power  of  aUenation. 

Notwithstanding,  when  the  thing  delivered  is  a  res  fungibilis  and  the  obhgee 
has  consumed  it  in  good  faith,  the  delivery  in  performance  is  valid,  although  it  may 
have  been  made  by  a  person  who  was  not  the  owner  or  had  not  the  power  of  ahenation. 
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1211.  El  pago  debe  hacerse  al  acreedor  6  a  una  persona  autorizada  para  reci- 
birlo,  por  el  acreedor,  por  la  autoridad  judicial  6  por  la  ley. 

El  pago  hecho  al  que  no  estaba  autorizado  para  recibirlo  por  el  acreedor,  es 
valido,  cuando  este  lo  ratifica  6  se  ha  aprovechado  de  el. 

1212.  El  pago  hecho  de  buena  ii  al  que  estuviere  en  posesion  del  credito,  es 
valido,  aunque  el  poseedor  haya  sufrido  despues  eviccion. 

1213.  El  pago  hecho  al  acreedor  no  es  valido,  si  este  era  incapaz  de  recibirlo, 
a  menos  que  el  deudor  pruebe  que  la  cosa  pagada  se  ha  convertido  en  utUidad  del 
acreedor. 

1214.  El  pago  hecho  por  el  deudor  &  su  acreedor,  no  obstante  embargo  de 
la  deuda  6  acto  de  oposicion  en  las  formas  establecidas  por  la  ley,  no  es  valido  res- 
pecto  de  los  acreedores  en  cuyo  favor  se  ordeno  el  embargo  6  de  los  oponentes: 
estos  en  lo  que  les  toca  pueden  obUgarlo  a  pagar  de  nuevo,  salvo  en  este  caso  tinica- 
mente  su  recurso  contra  el  acreedor. 

1215.  El  acreedor  no  puede  ser  obligado  a  recibir  ima  cosa  distinta  de  la 
que  le  es  debida,  aunque  el  valor  de  la  cosa  ofrecida  sea  igual  6  aun  superior. 

1216.  Cuando  el  contrato  no  autorice  los  pagos  parciales,  no  puede  el  deudor 
obhgar  al  acreedor  a  que  acepte  en  parte  el  cumplimiento  de  la  obUgacion. 

1217.  Si  la  deuda  fuere  en  parte  liquida  y  en  parte  iliquida,  podra  exigirse 
por  el  acreedor  y  hacerse  por  el  deudor  el  pago  de  la  parte  liquida,  aun  antes  de 
que  pueda  tener  lugar  el  de  la  parte  iliquida,  si  no  apareciere  que  debe  procederse 
de  otro  modo. 

1218.  El  deudor  de  una  cosa  cierta  y  determinada  se  Tiberta  entregandola 
en  el  estado  en  que  se  encuentra  al  tiempo  de  la  entrega,  con  tal  que  las  deteriora- 
ciones  que  le  hayan  sobrevenido  no  provengan  de  culpa  6  hecho  del  deudor  6  de 
las  personas  de  que  el  es  responsable,  y  que  no  se  haya  constituido  en  mora  antes 
de  haber  sobrevenido  las  deterioraciones. 

1219.  Si  la  deuda  es  de  una  cosa  determinada  unicamente  en  su  especie,  el 
deudor  no  esta  obligado,  para  hbertarse  de  la  obhgacion,  a  dar  una  de  la  cahdad 
superior,  pero  no  puede  tampoco  dar  una  de  la  inferior. 

1220.  El  pago  debe  hacerse  en  el  lugar  fijado  por  el  contrato.  Si  el  lugar 
no  ha  sido  fijado,  y  se  trata  de  cosa  cierta  y  determinada,  el  pago  debe  hacerse 
en  el  lugar  en  que  se  encontraba  la  cosa  que  forma  su  objeto  en  la  epoca  del  contrato. 

Fuera  de  estos  dos  casos  el  pago  debe  hacerse  en  el  domiciho  del  deudor,  salvo 
lo  que  se  establece  en  el  articulo  1479. 

1221.  La  existencia  en  poder  del  deudor  del  documento  privado  de  la  deuda 
hace  presumir  el  pago,  salvo  prueba  en  contrario. 

1222.  Cuando  la  deuda  sea  de  pensiones  censuales  6  de  cualquiera  otra  clase 
de  cantidades  que  deben  satisfacerse  en  periodos  determinados  y  se  acreditare  el 
pago  de  las  cantidades  correspondientes  a  un  periodo,  se  presumen  pagadas  las 
anteriores,  salvo  la  prueba  en  contrario. 

1223.  Los  gastos  del  pago  son  de  cuenta  del  deudor. 

Del  pago  con  subrogacidn, 

1224.  La  subrogacion  de  los  derechos  del  acreedor  en  favor  de  un  tercero 
que  paga,  es  convencional  6  legal. 

1225.  La  subrogacion  es  convencional:  1.°  Cuando  el  acreedor,  al  recibir  el 
pago  de  un  tercero,  lo  subroga  en  los  derechos,  acciones,  privilegios  6  hipotecas, 
que  tiene  contra  el  deudor;  esta  subrogacion  debe  ser  expresa  y  hecha  al  mismo 
tiempo  que  el  pago;  —  2.°  Cuando  el  deudor  toma  prestada  una  cantidad  a  fin 
de  pagar  su  deuda  y  de  subrogar  al  prestamista  en  los  derechos  del  acreedor. 

Para  la  validez  de  esta  subrogacion  es  necesario  que  el  acto  de  prestamo  y  el 
de  pago  tengan  fecha  cierta ;  que  en  el  acto  de  prestamo  se  declare  haberse  tornado 
este  para  hacer  el  pago,  y  que  en  el  de  pago  se  declare  que  este  se  ha  hecho  con 
61  dinero  suministrado  a  este  efecto  por  el  nuevo  acreedor.  Esta  subrogaci6n  se 
efectua  sin  el  concurso  de  la  volimtad  del  acreedor. 

1226.  La  subrogacion  tiene  lugar  por  disposicion  de  la  ley:  1.°  En  proveoho 
del  que,  siendo  acreedor,  aun  por  documento  privado,  paga  a  otro  acreedor  que 
tene  derecho  a  ser  preferido  en  razon  de  su  privilegio  6  hipoteca;  —  2.°  En 
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1211.  Payment  must  be  made  to  the  creditor  or  to  a  person  authorized  to  re- 
ceive the  same,  either  by  the  creditor,  by  judicial  authority,  or  by  the  law. 

A  payment  made  to  a  person  not  authorized  by  the  creditor  to  receive  it,  is 
valid  when  the  latter  ratifies  it  or  when  it  has  been  for  his  advantage. 

1212.  Payment  made  in  good  faith  to  the  person  in  possession  of  the  security, 
is  vaUd,  although  the  possessor  may  have  subsequently  suffered  dispossession. 

1213.  Payment  (or  deUvery)  made  to  the  creditor  (or  obUgee)  is  not  valid, 
if  he  was  not  legally  capable  of  receiving  it,  unless  the  debtor  should  prove  that 
the  sum  paid  or  thing  deUvered  has  been  converted  to  the  profit  of  the  creditor. 

1214.  Payment  made  by  a  debtor  to  his  creditor,  notwithstanding  restraint 
of  the  debt  or  objection  in  legal  form,  is  not  valid  regarding  creditors  in  whose 
favour  the  restraint  has  been  imposed  or  those  objecting;  those  affected  can  en- 
force payment  over  again,  saving  to  the  debtor  in  such  case  recourse  against  the 
creditor  only. 

1215.  The  obhgee  cannot  be  forced  to  receive  a  thing  different  from  that  due 
to  him,  although  the  value  of  the  thing  offered  may  be  equal  or  even  greater. 

1216.  When  the  contract  does  not  authorize  payment  (or  performance)  in  part, 
the  obligor  cannot  force  the  obligee  to  accept  a  partial  fulfilment  of  the  obligation. 

1217.  If  the  sum  due  should  be  in  part  liquidated  and  in  part  unliquidated, 
the  creditor  can  insist  upon  and  the  debtor  can  make  payment  of  the  Uquidated 
part,  even  before  payment  of  the  unliquidated  part  can  take  place,  if  it  should  not 
appear  that  another  course  ought  to  be  adopted. 

1218.  The  person  who  owes  a  certain  and  defined  thing  frees  himself  by  deU- 
vering  it  in  the  state  in  which  it  is  found  at  the  time  of  the  deUvery,  provided  that 
the  damages  which  may  have  supervened  thereto  do  not  proceed  from  the  act 
or  default  of  the  obUgor  or  of  the  persons  for  whom  he  is  responsible,  and  that  he 
was  not  guilty  of  culpable  delay  before  the  supervening  of  the  damages. 

1219.  If  the  thing  owed  is  defined  only  in  its  kind,  the  obhgor  is  not  bound, 
in  order  to  discharge  the  obligation,  to  deUver  one  of  higher  quality,  but  is  as  little 
entitled  to  deUver  one  of  inferior  quahty. 

1220.  Payment  (or  delivery)  must  be  made  at  the  place  fixed  by  the  contract. 
If  the  place  has  not  been  fixed,  and  it  is  a  question  of  a  thing  certain  and  defined, 
delivery  must  be  made  at  the  place  in  which  the  thing  forming  its  object  was  exi- 
sting at  the  time  of  the  contract. 

Outside  these  two  cases  payment  (or  deUvery)  must  be  made  at  the  residence 
of  the  obligor,  except  as  directed  by  art.  1479. 

1221.  The  possession  by  the  debtor  of  the  private  document  evidencing  the  debt 
raises  a  presumption  of  payment,  saving  proof  to  the  contrary. 

1222.  When  the  obligation  is  for  periodic  allowances,  or  any  other  kind  of 
amounts  to  be  satisfied  at  fixed  periods,  and  the  payment  of  the  amount  corre- 
sponding to  a  particular  period  should  be  shewn,  those  anterior  are  presumed  to 
be  paid,  in  the  absence  of  proof  to  the  contrary. 

1223.  Expenses  of  payment  are  on  account  of  the  debtor. 

Payment  with  subrogation. 

1224.  The  subrogation  of  the  rights  of  the  creditor  in  favour  of  a  third  person 
paying,  may  be  by  agreement  or  by  operation  of  law. 

1225.  The  subrogation  is  by  agreement:  I.  When  the  creditor,  in  receiving 
payment  from  a  third  person,  subrogates  to  him  the  rights,  causes  of  action,  prio- 
rities or  charges,  which  he  has  against  the  debtor;  that  subrogation  must  be  made 
and  expressed  at  the  actual  time  of  payment;  —  2.  When  the  debtor  obtaios  the  ad- 
vance of  an  amount  in  order  to  pay  his  debt,  and  subrogates  in  favour  of  the  person 
making  the  advance  the  rights  of  the  creditor. 

For  the  validity  of  such  subrogation  it  is  necessary  that  the  transaction  of  the 
advance  and  of  payment  should  have  a  date  certain;  that  in  the  course  of  the  ad- 
vance it  should  be  declared  as  taken  in  order  to  effect  payment;  and  that  in  the 
act  of  payment  it  should  be  declared  that  payment  has  been  made  with  the  money 
supplied  therefor  by  the  new  creditor.  Such  subrogation  may  be  effected  without 
the  assent  of  the  creditor. 

1226.  Subrogation  takes  place  by  operation  of  law;  1.  In  favour  of  one  who 
being  a  creditor,  even  under  private  instrument,  pays  another  creditor  who  has 
priority  by  reason  of  his  preferred  position  or  charge;  —  2.  In  favour  of  a  person 
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provecho  del  adquirente  de  un  inmueble  que  paga  hasta  concurrencia  del  precio 
de  su  adquisicion  a  uno  6  varies  acreedores,  en  cuyo  favor  el  fundo  estd  hipo- 
tecado ;  —  3.  °  En  provecho  del  que,  estando  obligado  con  otro3  6  por  otros  al  pago 
de  la  deuda,  tenia  interns  en  pagarla ;  —  4.  °  En  provecho  del  heredero  a  beneficio 
de  inventario,  que  ha  pagado  con  sus  propios  fondos  las  deudas  de  la  sucesi6n. 

1227.  La  subrogacion  establecida  en  los  articulos  precedentes  tiene  lugar 
tan  to  contra  los  fiadores  como  contra  los  deudores. 

El  acreedor  que  solo  ha  sido  pagado  en  parte  y  el  que  le  ha  hecho  el  pago  par- 
cial,  concurren  juntos  para  hacer  valer  sus  derechos,  en  proporcion  de  lo  que  les 
es  debido. 

De  la  imputacidn  del  pago. 

1228.  El  que  tuviere  contra  si  varias  deudas  de  la  misma  especie  tiene  derecho 
de  declarar,  cuando  paga,  cual  de  ellas  quiere  pagar. 

1229.  El  deudor  de  una  deuda  que  produce  intereses  6  renta  tiene  derecho 
A  imputar  sobre  el  capital  lo  que  paga,  con  preferencia  a  los  atrasos  e  intereses. 
El  pago  hecho  por  cuenta  del  capital  6  intereses,  si  no  es  integro,  se  imputa  primero 
al  capital. 

1230.  Si  el  que  tiene  contra  si  varias  deudas  en  favor  de  la  misma  persona 
acepta  un  recibo  en  el  cual  el  acreedor  imputa  especialmente  la  suma  recibida  a 
una  de  ellas,  no  puede  hacer  la  imputacion  sobre  una  deuda  diferente,  cuando  no 
ha  habido  dolo  6  sorpresa  de  parte  del  acreedor. 

1231.  Cuando  el  recibo  no  expresa  ninguna  imputacion,  el  pago  debe  impu- 
tarse  a  la  deuda  que  el  deudor  tenia  mayor  interns  en  extinguir  entre  las  que  esta- 
ban  vencidas.  En  caso  contrario,  sobre  la  deuda  vencida,  aunque  sea  menos  onerosa 
que  las  aun  no  vencidas. 

Si  las  deudas  son  de  la  misma  naturaleza,  la  imputacion  se  hace  a  la  mas  antigua 
y  en  igualdad  de  todas  las  circunstancias,  la  imputacion  se  hace  proporcionahnente 
a  todas  las  deudas. 

De  la  oferta  de  pago  y  de  la  consignacidn. 

1232.  Cuando  el  acreedor  rehusa  recibir  el  pago,  puede  el  deudor  obtener 
su  liberacion  por  medio  del  ofrecimiento  real  y  de  la  consignacion  subsiguiente 
de  la  cosa  debida. 

Los  iatereses  dejan  de  correr  desde  el  dia  del  deposito  legalmente  efectuado, 
y  la  cosa  depositada  queda  a  riesgo  y  peUgro  del  acreedor. 

1233.  Para  que  ofrecimiento  real  sea  viHdo  es  necesario:  1.°  Que  se  haga 
al  acreedor  capaz  de  exigir,  6  a  aquel  que  tiene  facultad  de  recibir  por  el;  — 
2.  °  Que  se  haga  por  persona  capaz  de  pagar ;  —  3.  °  Que  comprenda  la  suma  In- 
tegra u  otra  cosa  debida,  los  frutos  y  los  intereses  debidos,  los  gastos  liquidos  y 
una  cantidad  para  los  gastos  iliquidos,  con  la  reserva  por  cualquier  suplemento; 
—  4.°  Que  el  plazo  este  vencido,  si  se  ha  estipulado  en  favor  del  acreedor;  — 
5.°  Que  se  haya  cumpUdo  la  condicion  bajo  la  cual  se  ha  contraido  la  deuda;  — 
6.°  Que  el  ofrecimiento  se  haga  en  el  lugar  convenido  para  el  pago;  cuando  no 
hay  convencion  especial  respecto  del  lugar  del  pago,  que  se  haga  a  la  persona  del 
acreedor  6  en  su  domioiho  6  en  el  escogido  para  la  ejecucion  del  contrato;  — 
7.  °  Que  el  ofrecimiento  se  haga  por  ministerio  del  Juez  6  de  otro  f uncionario  pubhco 
autorizado  para  esta  especie  de  actos. 

1234.  Para  la  vaUdez  de  la  consignacion,  basta:  1.°  Que  haya  sido  precedida 
de  un  requerimiento  hecho  al  acreedor,  conteniendo  la  indicacion  del  dia,  hora  y 
lugar  en  que  la  cosa  ofrecida  sera  consignada;  —  2.°  Que  el  deudor  se  haya 
desprendido  de  la  posesion  de  la  cosa  ofrecida,  consignandola  con  los  intereses 
corridos  hasta  el  dia  del  deposito,  en  el  Tribunal  respectivo ;  —  3.  °  Que  se  levante 
un  acta  por  el  Juez  iadicando  la  especie  de  las  cosas  ofrecidas,  la  no  aceptacion 
por  parte  del  acreedor,  6  su  no  comparecencia  y,  en  fin,  el  deposito;  4.°  Que 
cuando  el  acreedor  no  ha  compareoido,  se  le  notifique  el  acta  del  deposito,  con  inti- 
macion  de  tomar  la  cosa  depositada. 

1235.  Los  gastos  del  ofrecimiento  real  y  del  deposito,  si  estos  actos  son  vaU- 
dos,  son  de  cargo  del  acreedor. 

1236.  Mientras  el  deposito  no  ha  sido  aceptado  por  el  acreedor,  el  deudor 
puede  retirarlo;  y  si  lo  retira,  sus  codeudores  y  sus  fiadores  no  se  Hbertan  de  la 
obhgacion. 
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acquiring  immovable  property  who  pays  full  value  for  his  acquisition  to  one  or 
several  creditors,  in  whose  favour  the  estate  is  charged;  —  3.  In  favour  of  one  who, 
being  Uable  together  with  another  or  others  to  the  payment  of  the  debt,  had  an 
interest  in  paying  it;  —  4.  In  favour  of  the  heir  with  benefit  of  inventory,  who  has 
paid  with  his  own  funds  debts  of  the  estate. 

1227.  The  subrogation  estabUshed  in  the  preceding  articles  takes  place  as 
much  against  guarantors  as  against  debtors. 

A  creditor  who  has  only  been  partly  paid  and  he  who  has  made  the  partial 
payment  to  him,  may  jointly  concur  in  making  good  their  rights,  in  proportion  to 
what  is  due  to  them. 

Of  allocation  of  payments. 

1228.  Whoever  has  subsisting  against  himself  several  debts  of  the  same  rank 
has  the  right  of  declaring  at  the  time  of  payment,  which  of  them  he  wishes  to  pay. 

1229.  The  debtor  in  respect  of  a  debt  which  produces  interest  or  an  annuity 
has  the  right  of  allocating  that  which  he  pays  to  capital  in  preference  to  arrears 
of  interest.  A  payment  made  on  account  of  capital  and  interest,  if  not  an  entire 
payment,  is  in  the  first  place  put  against  capital. 

1230.  If  he  who  has  against  him  several  debts  in  favour  of  the  same  person 
accepts  a  receipt  in  which  the  creditor  expressly  allocates  to  one  of  them  the  sum 
received,  he  cannot  set  the  same  against  a  different  debt,  when  there  has  been 
neither  fraud  nor  surprise  on  the  part  of  the  creditor. 

1231.  When  the  receipt  contains  no  allocation,  the  payment  must  be  set  against 
the  debt  which  the  debtor  has  the  greater  iuterest  to  discharge  amongst  those 
which  have  matured;  or  against  the  debt  matured,  although  it  may  be  less 
onerous  than  those  not  yet  payable. 

If  the  debts  are  of  the  like  natiure,  the  allocation  is  made  to  the  most  long- 
standing, and  where  aU  the  circumstances  are  equal,  the  allocation  is  made  rate- 
ably  amongst  aU  the  debts. 

Of  tender  and  deposit. 

1232.  When  the  creditor  refuses  to  receive  payment,  the  debtor  can  obtain 
his  discharge  by  means  of  actual  tender  and  subsequent  deposit  of  what  is  due. 

Interest  ceases  to  run  from  the  day  of  the  deposit  effected  in  due  course,  and 
the  thing  deposited  becomes  at  the  risk  and  perU  of  the  creditor. 

1233.  In  order  that  an  actual  tender  may  be  vaUd  it  is  necessary:  1.  That 
it  should  be  made  to  a  creditor  capable  of  enforcing  it,  or  to  the  person  who  has 
the  power  of  receiving  it  on  his  behaK;  —  2.  That  it  should  be  made  by  a  person  ca- 
pable of  paying;  —  3.  That  it  comprises  the  whole  sum  or  other  thing  due,  the  pro- 
duce and  interest  accrued,  the  Uquidated  expenses  and  an  amount  for  unliqui- 
dated expenses  with  a  reservation  for  any  excess ;  —  4.  That  the  period  should  have 
matured,  if  that  has  been  stipulated  in  favour  of  the  creditor;  —  5.  That  the 
condition  imder  which  the  debt  has  been  contracted  should  have  been  fulfilled;  — 
6.  That  the  tender  should  be  made  at  the  place  agreed  for  payment;  when  there  is  no 
special  agreement  regarding  the  place  of  payment,  that  it  should  be  made  to  the 
creditor  personally  or  at  his  residence  or  at  the  place  selected  for  the  execution  of 
the  contract;  —  7.  That  the  tender  should  be  made  through  a  Court  officer  or 
other  public  official  authorized  for  such  matters. 

1234.  For  the  vahdity  of  the  deposit,  it  is  sufficient:  1.  That  it  has  been  pre- 
ceded by  a  request  made  to  the  creditor,  containing  a  statement  of  the  day,  hour 
and  place  at  which  the  thing  tendered  wiU  be  deposited;  —  2.  That  the  debtor 
has  deprived  himself  of  the  control  of  the  thing  tendered,  depositing  it  with  the 
current  interest  to  the  date  of  the  deposit,  in  the  particular  Court;  —  3.  That  a  re- 
cord is  made  for  the  Judge  setting  forth  the  nature  of  the  things  tendered,  the  non- 
acceptance  on  the  part  of  the  creditor,  or  that  he  cannot  be  found,  and  lastly, 
the  deposit;  —  4.  That,  where  the  creditor  has  not  been  found,  the  record  of  the 
deposit  is  notified  to  him,  with  a  request  to  take  the  thing  deposited. 

1235.  The  expenses  of  the  actual  tender  and  deposit,  if  these  steps  are  vaUd, 
are  at  the  charge  of  the  creditor. 

1236.  Whilst  the  deposit  remains  unaccepted  by  the  creditor,  the  debtor  can 
withdraw  it;  and  if  he  withdraws  it,  his  co-debtors  and  guarantors  are  not  freed 
from  the  obligation. 
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1237.  Cuando  el  deudor  ha  obtenido  una  sentencia  pasada  en  autoridad  de 
cosa  juzgada,  la  cual  ha  declarado  buenas  y  vAIidas  la  oferta  y  la  consignacion, 
no  puede,  ni  aun  con  el  consentimiento  del  acreedor,  retirar  el  deposito  en  perjuicio 
de  sus  codeudores  6  de  sus  fiadores. 

1238.  El  acreedor  que  ha  consentido  en  que  el  deudor  retirase  el  deposito, 
despues  que  este  ha  sido  declarado  valido  por  una  sentencia  pasada  en  autoridad 
de  cosa  juzgada,  no  puede  prevalerse  para  el  pago  de  su  credito,  de  los  privilegios 
e  hipotecas  que  lo  garantizaban. 

1239.  Si  la  cosa  debida  es  un  objeto  determinado  que  debe  entregarse  en  el 
lugar  en  que  se  encuentra,  el  deudor  requerira  al  acreedor  para  que  la  tome.  Hecho 
este  requerimiento,  si  el  acreedor  no  toma  la  cosa,  el  deudor  puede  hacerla  depositar 
por  medio  del  Tribunal  en  otro  lugar. 

§  2.°    De  la  novacidn. 

1240.  La  novacion  se  verifica:  1.°  Cuando  el  deudor  contrae  para  con  su 
acreedor  una  nueva  obUgacion  en  sustitucion  de  la  anterior,  la  cual  queda  ex- 
tiaguida;  —  2.°  Cuando  un  nuevo  deudor  se  sustituye  al  anterior  dejando  el 
acreedor  a  este,  Ubre  de  su  obligacion;  —  3.°  Cuando  un  nuevo  acreedor  se 
sustituye  al  anterior,  quedando  libre  el  deudor  para  con  este. 

1241.  La  novacion  no  puede  efectuarse  vaHdamente  sino  entre  personas 
capaces  de  contratar. 

1242.  La  novacion  no  se  presume;  es  necesario  que  la  voluntad  de  efectuarla 
aparezca  claramente  del  acto. 

1243.  La  novacion  que  consiste  en  sustituir  un  nuevo  deudor,  en  lugar  del 
primitivo,  puede  hacerse  sin  el  consentimiento  de  6ste. 

1244.  La  delegacion  por  la  cual  un  deudor  asigna  al  acreedor  otro  deudor 
el  cual  se  obUga  hacia  el  acreedor,  no  produce  novacion,  si  el  acreedor  no  ha  decla- 
rado expresamente  su  voluntad  de  libertar  al  deudor  que  ha  hecho  la  delegacion. 

1245.  El  acreedor  que  ha  Ubertado  al  deudor  por  quien  se  ha  hecho  la  dele- 
gacion, no  tiene  recurso  contra  el  si  el  delegado  se  hace  insolvente,  a  menos  que  el 
acto  contenga  reserva  expresa,  6  que  el  delegado  estuviera  ya  en  estado  de  insol- 
vencia  6  quiebra  en  el  memento  de  la  delegacion. 

1246.  La  simple  indicacion  hecha  por  el  deudor  de  una  persona  que  debe 
pagar  en  su  lugar,  no  produce  novacion. 

No  la  produce  la  simple  indicacion  hecha  por  el  acreedor  de  una  persona  que 
debe  recibir  por  el. 

1247.  Los  privilegios  e  hipotecas  del  cr6dito  anterior  no  pasan  al  que  le  es 
sustituido,  si  el  acreedor  no  ha  hecho  de  eUos  reserva  expresa. 

1248.  Cuando  la  novacion  se  efectua  por  la  sustitucion  de  un  nuevo  deudor, 
los  privilegios  6  hipotecas  primitives  de  credito,  no  se  transfieren  a  los  bienes  del 
nuevo  deudor. 

1249.  Si  la  novacion  se  verifica  entre  el  acreedor  y  uno  de  los  deudores  soli- 
darios,  los  privilegios  y  las  hipotecas  del  credito  anterior  no  pueden  reservarse 
sino  sobre  los  bienes  del  deudor  que  contrae  la  nueva  obUgacion. 

1250.  Por  la  novacion  hecha  entre  el  acreedor  y  uno  de  los  deudores  soUdarios 
quedan  libres  los  codeudores. 

Pero,  si  el  acreedor  exige  en  el  primer  ceiso  el  consentimiento  de  los  codeudores 
y  en  el  segimdo  el  de  los  fiadores,  y  ellos  rehusan  darlo  para  la  nueva  convencion, 
subsistira  el  credito  anterior. 

1251.  El  deudor  que  ha  aceptado  la  delegacion  no  puede  oponer  al  segimdo 
acreedor  las  excepciones  que  habria  podido  oponer  al  acreedor  primitivo,  salvo, 
sin  embargo,  su  accion  contra  este  ultimo. 

§  3.°    De  la  quita  6  remision. 

1252.  La  entrega  voluntaria  del  titulo  original  del  credito  bajo  documento 
privado,  hecha  por  el  acreedor  al  deudor,  es  una  prueba  de  Uberacion,  tanto  en  favor 
de  este  mismo  deudor,  como  en  favor  de  los  codeudores  soUdarios. 

1253.  La  entrega  de  la  prenda  no  basta  para  hacer  presumir  la  remision  de 
la  deuda. 
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1237.  When  the  debtor  has  obtained  a  judgment  passed  to  the  effect  of  res 
judicata,  which  has  declared  the  tender  and  deposit  good  and  vaUd,  he  cannot, 
even  with  the  consent  of  the  creditor,  withdraw  the  deposit  to  the  prejudice  of 
his  co-debtors  or  of  his  guarantors. 

1238.  A  creditor  who  has  consented  to  the  debtor  withdrawing  the  deposit, 
after  it  has  been  declared  vaUd  by  a  judgment  passed  to  the  effect  of  res  judicata, 
cannot,  for  the  payment  of  his  claim,  avail  himself  of  the  preferences  and  charges 
which  formed  lus  security. 

1239.  If  the  thing  owed  is  a  defined  thing  which  must  be  dehvered  in  the  place 
in  which  it  exists,  the  debtor  shall  request  the  creditor  to  take  it.  This  request 
being  made,  if  the  creditor  omits  to  take  the  thing,  the  debtor  can  cause  it  to  be 
deposited  through  the  Court  at  another  place. 

§  2.    Of  novation. 

1240.  Novation  takes  place:  1.  When  the  debtor  contracts  with  his  creditor 
a  new  obligation  in  substitution  for  the  former,  which  becomes  discharged;  — 
2.  When  a  new  debtor  is  substituted  for  the  original,  the  latter  becoming  free  from 
his  obUgation  to  the  creditor;  —  3.  When  a  new  creditor  is  substituted  for  the  ori- 
ginal, the  debtor  becoming  free  regarding  the  latter. 

1241.  Novation  cannot  be  vahdly  effected  except  between  persons  capable 
of  contracting. 

1242.  Novation  is  not  presumed;  it  is  essential  that  the  intention  to  effect 
it  should  appear  clearly  from  the  transaction. 

1243.  The  novation  which  consists  in  substituting  a  new  debtor  instead  of 
the  original,  can  take  place  without  the  consent  of  the  latter. 

1244.  The  substitution  by  which  a  debtor  assigns  to  the  creditor  another 
debtor  who  is  bound  toward  the  creditor,  does  not  produce  novation,  if  the  cre- 
ditor has  not  expressly  declared  his  intention  of  freeing  the  debtor  who  has  made 
the  substitution. 

1245.  A  creditor  who  has  freed  the  debtor  by  whom  the  substitution  has  been 
made,  has  no  recourse  against  him  if  the  person  substituted  should  become  insol- 
vent, unless  the  transaction  contains  an  express  reservation,  or  the  person  sub- 
stituted should  be  already  in  an  insolvent  or  bankrupt  state  at  the  time  of  the 
substitution. 

1246.  The  mere  appointment  made  by  the  debtor  of  a  person  who  ought  to 
pay  in  his  stead,  does  not  produce  novation. 

Nor  does  the  mere  appointment  by  the  creditor  of  a  person  to  receive  the  debt 
on  his  account. 

1247.  Preferences  and  charges  of  the  original  credit  do  not  pass  to  that  sub- 
stituted for  it,  where  the  creditor  has  not  made  an  express  reservation  thereof. 

1248.  When  the  novation  is  effected  by  the  substitution  of  a  new  debtor,  the 
original  preferences  and  charges  are  not  transferred  so  as  to  affect  the  property 
of  the  new  debtor. 

1249.  If  the  novation  takes  place  between  the  creditor  and  one  of  the  debtors 
jointly  and  severally  hable,  the  preferences  and  charges  of  the  original  credit  cannot 
be  reserved  except  as  against  the  property  of  the  debtor  who  contracts  the  new 
obligation. 

1250.  By  the  novation  made  between  a  creditor  and  one  of  joint  and  several 
debtors  the  co-debtors  become  free. 

But  if  the  creditor  should  in  the  first  case  require  the  consent  of  the  co-debtors 
and  in  the  second  that  of  the  guarantors,  and  they  refuse  to  grant  it  for  the  new 
agreement,  the  original  credit  shall  remain. 

1251.  A  debtor  who  has  accepted  the  substitution  cannot  set  up  against 
the  second  creditor  the  defences  which  he  could  have  raised  against  the  original 
creditor,  his  right  of  action  against  the  latter  being  preserved  notwithstanding. 

§  3.     Of  quittance  or  release. 

1252.  The  voluntary  deUvery  of  the  original  private  document  of  credit  by 
the  creditor  to  the  debtor,  is  a  proof  of  discharge,  not  only  in  favoiur  of  that  debtor, 
but  also  in  favour  of  co-debtors  jointly  and  severally  liable. 

1253.  Delivery  of  a  pledge  is  not  sufficient  to  raise  a  presumption  of  the  re- 
lease of  the  debt. 
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1254.  El  acreedor  que,  al  declarar  que  remite  la  deuda  &  uno  de  los  codeudores 
Bolidarios,  no  quiere  libertar  a  todos  los  demds,  debe  reservarse  expresamente  todoa 
BUS  derechos  contra  alios.  Pero,  en  este  caso  no  puede  repetir  el  cr^dito,  sino  dedu- 
ciendo  la  parte  de  aquel  a  quien  ha  hecho  la  remision. 

1255.  La  remision  6  quita  concedida  al  deudor  principal  aprovecha  a  sus 
fiadores;  pero  la  otorgada  a  estos  no  aprovecha  4  aquel. 

1256.  La  remision  hecha  por  el  acreedor  a  uno  de  los  fiadores  sin  consenti- 
miento  de  los  otros,  les  aprovecha  por  la  parte  de  deuda  de  aquel  4  quien  se  hizo 
la  remision. 

1257.  En  todo  caso,  lo  que  el  acreedor  ha  recibido  de  un  fiador  para  hbertarlo 
de  la  fianza,  debe  imputarse  d  la  deuda  en  descargo  del  deudor  principal  y  de  los 
otros  fiadores. 

§  4.°    De  la  compensacion. 

1258.  Cuando  dos  personas  son  reciprocamente  deudoras,  se  verifica  entre 
ellas  una  compensacion  que  extingue  las  dos  deudas,  del  modo  y  en  los  casos 
siguientes. 

1259.  La  compensacion  se  efectua  de  derecho  en  virtud  de  la  ley  y  aun  sin 
conocimiento  de  los  deudores,  en  el  momento  mismo  de  la  existencia  simultanea 
de  las  dos  deudas,  que  se  extinguen  reciprocamente  por  las  cantidades  concurrentes. 

1260.  La  compensacion  no  tiene  lugar  sino  entre  dos  deudas  que  tienen  igual- 
mente  por  objeto  una  suma  de  dinero,  6  una  cantidad  determinada  de  cosas  de  la 
misma  especie,  que  pueden  en  los  pagos  sustituirse  las  unas  a  las  otras,  y  que  son 
igualmente  Mquidas  y  exigibles. 

1261.  Los  plazos  concedidos  gratuitamente  por  el  acreedor  no  impiden  la 
compensacion. 

1262.  La  compensacion  tiene  lugar  cualesquiera  que  scan  las  causas  de  una 
u  otra  deuda,  excepto  en  los  siguientes  casos:  1.°  Cuando  se  trata  de  la  demanda 
de  restitucion  de  la  cosa  de  que  ha  sido  injustamente  despojado  el  propietario; 
—  2.°  Cuando  se  trata  de  la  demanda  de  la  restitucion  de  un  deposito  6  de  un 
comodato;  —  3.°  Cuando  se  trata  de  ima  deuda  de  alimentos  no  sujetos  a  em- 
bargo; —  4.°  Cuando  el  deudor  ha  renunciado  previamente  a  la  compensacion. 

Tampoco  se  admite  la  compensacion  respecto  de  lo  que  se  debe  a  la  Nacion, 
a  los  Estados  6  sus  Secciones  por  impuestos  6  contribuciones. 

1263.  El  fiador  puede  oponer  la  compensacion  de  lo  que  el  acreedor  debiere 
a  su  deudor  principal,  pero  este  no  puede  oponer  la  compensacion  de  lo  que  el  acree- 
dor debe  al  fiador. 

Tampoco  el  deudor  soHdario  puede  oponer  la  compensacion  de  lo  que  el  acree- 
dor debe  a  su  codeudor,  siao  por  la  porcion  correspondiente  a  su  codeudor  en  la 
deuda  soUdaria. 

1264.  El  deudor  que  ha  consentido  sin  condicion  ni  reserva  en  la  cesion  que 
el  acreedor  ha  hecho  de  sus  derechos  a  un  tercero,  no  puede  oponer  al  cesionario 
la  compensacion  que  habria  podido  oponer  al  cedente  antes  de  la  aceptacion. 

En  todo  caso,  la  cesion  no  aceptada  por  el  deudor,  pero  que  le  ha  sido  noti- 
ficada,  no  impide  la  compensacion,  sino  de  los  creditos  posteriores  a  la  notificacion. 

1265.  Las  deudas  pagaderas  en  diferentes  lugares  pueden  compensarse  me- 
diante  la  indemnizacion  de  los  gastos  de  trasporte  6  cambio  al  lugar  del  pago. 

1266.  Cuando  la  misma  persona  tiene  varias  deudas  compensables,  se  observan 
para  la  compensacion  las  mismas  reglas  que  se  han  establecido  para  la  imputaci6n. 

1267.  La  compensacion  no  tiene  lugar  con  perjuicio  de  derechos  adquiridoa 
por  un  tercero. 

1268.  El  que  ha  pagado  una  deuda  que  estaba  extinguida  de  derecho  en  virtud 
de  la  compensacion,  y  que  despues  persigue  el  credito  por  el  cual  no  ha  opuesto 
la  compensacion,  no  puede,  en  perjuicio  de  tercero,  prevalerse  de  los  privilegios, 
hipotecas  6  fianzas  unidas  a  su  credito,  a  menos  que  haya  tenido  justa  causa  para 
ignorar  el  credito  que  habria  debido  compensar  su  deuda. 

§  5.°    De  la  confusion. 

1269.  Cuando  las  cuahdades  de  acreedor  y  deudor  se  reunen  en  la  misma 
persona,  se  hace  una  confusi6n  de  derecho  que  extingue  la  deuda  y  el  credito. 
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1254.  The  creditor  who,  in  declaring  that  he  releases  the  debt  to  one  of  joint 
and  several  co-debtors,  does  not  wish  to  discharge  all  the  others,  must  expressly 
reserve  all  his  rights  against  them.  But  in  such  case  he  cannot  claim  payment, 
without  deducting  the  proportion  of  the  one  whom  he  has  released. 

1255.  A  release  or  quittance  granted  to  a  principal  debtor  benefits  his  sureties ; 
but  that  granted  to  them  does  not  benefit  the  former. 

1256.  The  release  by  a  creditor  of  one  of  the  sureties  without  the  consent  of 
the  others,  benefits  them  to  the  extent  of  the  proportion  of  the  debt  of  the  one 
whom  he  has  released. 

1257.  In  any  case,  whatever  the  creditor  has  received  from  a  surety  to  free 
him  from  the  guaranty,  must  be  set  against  the  debt  in  discharge  of  the  principal 
debtor  and  of  the  other  sureties. 

§  4.    Of  set-off  by  mutual  credits. 

1258.  When  two  persons  are  mutually  debtors,  there  arises  between  them  a 
set-off  which  extinguishes  both  the  debts,  in  the  manner  and  in  the  cases  following. 

1259.  Set-off  is  effected  as  of  right  by  virtue  of  the  law  and  even  without  the 
consent  of  the  debtors,  in  the  very  moment  of  the  simultaneous  existence  of  the 
two  debts,  which  are  mutually  extinguished  by  the  concurrent  amounts. 

1260.  Set-off  does  not  exist  except  as  between  two  debts  both  in  respect 
of  sums  of  money,  or  fixed  amounts  of  things  of  the  Uke  description,  which  in  pay- 
ment can  be  substituted  the  one  for  the  other,  and  which  are  on  the  same  footing, 
liquidated  and  enforceable. 

1261.  Time  granted  voluntarily  by  the  creditor  does  not  prevent  set-off. 

1262.  Set-off  can  take  place  whatever  may  be  the  consideration  for  either  debt, 
except  in  the  following  cases :  1 .  When  it  is  a  question  of  a  claim  for  the  restitution 
of  a  thing  of  which  the  owner  has  been  illegally  deprived ;  —  2.  When  it  is  a  question 
of  a  claim  for  the  restitution  of  a  thing  deposited  or  lent ;  —  3.  When  it  is  a  question 
of  a  debt  for  alimentary  provision  not  subject  to  restraint ;  —  4.  When  the  debtor 
has  previously  surrendered  his  right  to  set-off. 

Neither  is  set-off  admitted  regarding  that  which  is  due  to  the  Nation,  to  the 
States,  or  to  the  Departments  thereof,  for  taxes  or  assessments. 

1263.  A  surety  can  raise  set-off  in  respect  of  what  is  due  from  the  creditor 
to  the  principal  debtor,  but  the  latter  is  not  entitled  to  raise  set-off  for  what  the 
creditor  owes  to  the  surety. 

Neither  can  a  joint  and  several  debtor  raise  set-off  for  that  which  the  cre- 
ditor owes  to  his  co-debtor  unless  for  the  part  of  the  joint  and  several  debt  concer- 
ning his  co-debtor. 

1264.  A  debtor  who  has  agreed  unconditionally  and  without  reservation  to 
an  assignment  made  by  the  creditor  of  his  rights  to  a  third  person,  cannot  raise 
against  the  assignee  the  set-off  which  he  might  have  raised  against  the  assignor 
before  the  acceptance  (of  the  assignment). 

In  any  case,  an  assignment  not  acquiesced  in  by  the  debtor,  but  which  has 
been  notified  to  him,  does  not  prevent  set-off,  except  in  respect  of  credits  subse- 
quent to  the  notification. 

1265.  Debts  payable  at  different  places  can  be  set-off  subject  to  indemnifi- 
eation  for  expenses  of  transmission  or  exchange  to  the  place  of  payment. 

1266.  When  the  same  person  has  several  debts  capable  of  being  set  off,  the  same 
rules  shall  be  observed  for  the  set-off  which  have  been  laid  down  for  allocation. 

1267.  Set-off  caimot  take  place  to  the  prejudice  of  rights  acquired  by  a  third 
party. 

1268.  Whoever  has  paid  a  debt  lawfully  discharged  by  virtue  of  set-off,  and 
afterwards  pursues  the  claim  for  which  he  did  not  raise  the  set-off,  cannot  to 
the  prejudice  of  a  third  person,  avail  himself  of  the  preferences,  charges  or  guara- 
ties  appropriated  to  his  credit,  unless  there  was  good  ground  for  disregarding  the 
credit  which  ought  to  have  been  set-off  against  his  debt. 

§  5.    Of  merger. 

1269.  When  the  qualities  of  creditor  and  debtor  unite  in  the  same  person, 
there  arises  a  merger  at  law  which  extinguishes  the  debt  and  the  credit. 
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1270.  La  confusion  que  se  efectua  por  la  reunion  de  las  cualidadea  de  acreedor 
J  de  deudor  principal,  en  la  misma  persona,  aprovecha  a  los  fiadores. 

La  reunion  en  la  persona  del  fiador  de  las  cualidades  de  acreedor  y  deudor 
principal,  no  produce  la  extincion  de  la  obligacion  principal. 

La  confusion  en  la  persona  de  uno  de  los  deudores  soUdarios  no  aprovecha  a 
sus  codeudores,  sino  por  la  porcion  de  que  era  deudor. 

§  6.°    De  la  perdida  de  la  cosa  debida. 

1271.  Cuando  una  cosa  determinada,  que  formaba  el  objeto  de  la  obligacion, 
perece,  queda  fuera  del  comercio  6  se  pierde  de  modo  que  se  ignore  absolutamente 
su  existencia,  la  obligacion  se  extingue,  si  la  cosa  ha  perecido  6  se  ha  puesto  fuera 
del  comercio  6  perdido  sin  culpa  del  deudor  y  antes  de  que  haya  incurrido  en  mora. 

Aun  cuando  el  deudor  haya  incurrido  en  mora,  si  no  ha  tornado  a  su  cargo  el 
peligro  de  los  casos  fortuitos,  se  extingue  la  obhgacion,  si  la  cosa  hubiere  debido 
perecer  igualmente  en  poder  del  acreedor,  caso  de  que  le  hubiere  sido  entregada. 

El  deudor  esta  obhgado  d  probar  el  caso  fortuito  que  alega. 
De  cualquiera  manera  que  haya  perecido  6  se  haya  perdido  una  cosa  robada, 
su  perdida  no  dispensa  a  aquel  que  la  ha  sustraido  de  restituir  su  valor. 

1272.  Cuando  la  cosa  ha  perecido,  se  ha  puesto  fuera  del  comercio  6  se  ha 
perdido  sin  culpa  del  deudor,  los  derechos  y  las  acciones  que  le  pertenecian  respecto 
de  esta  cosa,  pasan  a  su  acreedor. 

1273.  Si  reaparece  la  cosa  perdida,  puede  reclamarla  el  acreedor,  restituyendo 
lo  que  habia  recibido  en  razon  de  su  precio. 

1274.  Si  la  cosa  debida  se  destruye  por  un  hecho  voluntario  del  deudor  que 
inculpablemente  ignoraba  la  obhgacion,   se  debe  solamente  el  precio. 

§  7.°    De  la  rescision  y  de  la  anulacion. 

1275.  La  accion  para  pedir  la  rescision  6  la  anulacion  de  una  convenci6n  dura 
cinco  anos,  salvo  disposicion  especial  de  la  ley. 

Este  tiempo  no  empieza  &  correr  en  caso  de  vlolencia,  sino  desde  el  dia  en  que 
ha  cesado;  en  caso  de  error  6  de  dolo,  desde  el  dia  en  que  han  sido  descubiertos ; 
respecto  de  los  actos  de  los  entredichos  e  incapaces,  desde  el  dia  en  que  haya  sido 
alzada  la  interdiccion  6  la  inhabUitacion ;  respecto  de  los  actos  de  los  menores,  desde 
el  dia  de  su  mayoridad,  y  respecto  de  los  actos  de  las  mujeres  casadas,  desde  el 
dia  de  la  disolucion  del  matrimonio. 

1276.  Dichas  acciones  se  trasmiten  d  los  herederos ;  pero  no  pueden  ejercerlas 
sino  en  el  tiempo  que  faltaba  a  sus  autores,  salvo,  sin  embargo,  las  disposiciones 
relativas  d  la  interrupcion  6  a  la  suspension  del  curso  de  las  prescripciones. 

1277.  La  excepcion  de  nuMdad  6  de  rescision  puede  oponerse  por  aquel  que 
es  perseguido  por  la  ejecucion  de  un  contrato,  en  todos  los  casos  en  que  habria 
podido  obrar  el  mismo  por  nuHdad  6  rescision. 

Esta  excepcion  no  esta  sometida  a  la  prescripcion  establecida  en  el  articulo  1275. 

1278.  En  las  obhgaciones  de  los  menores,  la  accion  por  nulidad  se  admite: 
1.°  Cuando  el  menor  no  emancipado  ha  ejecutado  por  su  cuenta  un  acto,  sin  la 
intervencion  de  su  legitimo  representante ;  —  2.°  Cuando  el  menor  emancipado 
ha  ejecutado  por  su  cuenta  un  acto  para  el  cual  la  ley  requiere  la  asistencia  del 
curador;  —  3.°  Cuando  no  se  han  observado  las  formahdades  establecidas  para 
ciertos  actos  por  disposiciones  especiales  de  la  ley. 

1279.  Los  actos  ejecutados  en  la  forma  prescrita  por  la  ley,  en  interes  de  un 
menor,  de  un  entredicho  6  de  un  incapaz,  tienen  la  fuerza  que  tendrian  si  hubieran 
sido  ejecutados  por  un  mayor  de  edad  plenamente  capaz. 

1 280.  La  obhgacion  no  puede  ser  atacada  por  el  menor  que  por  maquinaciones 
6  medios  fraudulentos  ha  ocultado  su  minoridad.  La  declaraci6n  de  ser  mayor 
hecha  por  el  menor  no  basta  para  probar  que  ha  obrado  con  dolo. 

1281.  El  menor  se  asimUa  al  mayor  en  cuanto  4  las  obhgaciones  que  nacen 
de  su  dehto  6  cuasi-delito. 

1282.  Declarada  la  anulacion  6  la  rescisi6n,  los  contratantes  deben  restituirse 
reciprocamente  lo  que  hubieren  recibido  uno  de  otro  con  frutos  6  intereses;  pero 
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1270.  The  merger  which  arises  from  the  umon  in  the  same  person  of  the  qua- 
lities of  creditor  and  principal  debtor  benefits  the  sureties. 

The  union  in  the  person  of  a  surety  of  the  quaUties  of  creditor  and  principal 
debtor,  does  not  bring  about  the  extinction  of  the  principal  obligation. 

The  merger  in  the  person  of  one  of  several  joint  and  several  debtors  does  not 
benefit  his  co-debtors,  except  to  the  extent  of  the  part  for  which  he  was  debtor, 

§  6.    Of  the  loss  of  the  thing  otoing^ 

1271.  When  a  defined  thing,  forming  the  subject-matter  of  the  obhgation, 
perishes,  or  becomes  extra-commercial,  or  is  so  lost  that  its  existence  is  absolutely 
unknown,  the  obligation  is  extinguished,  where  the  thing  has  perished,  or  has  be- 
come extra-commercial  or  been  lost  without  neghgence  of  the  obhgor,  and  before 
he  has  become  guilty  of  undue  delay. 

Even  when  the  obhgor  has  been  guilty  of  undue  delay,  if  he  should  not  have 
assumed  the  risk  of  fortuitous  events,  the  obligation  is  extinguished,  if  the 
thing  would  equally  have  perished  in  the  control  of  the  obhgee  in  the  event  of  it 
having  been  deUvered  to  him. 

The  obligor  must  prove  the  fortuitous  event  alleged  by  him. 

In  whatever  way  a  stolen  thing  may  have  perished  or  been  lost,  its  loss 
does  not  free  the  person  who  has  appropriated  it  from  the  restitution  of  its 
value. 

1272.  When  the  thing  has  perished,  or  has  become  extra-commercial  or  been 
lost  without  the  fault  of  the  obhgor,  the  rights  and  rights  of  action  which  belong 
to  him  regarding  such  thing,  pass  to  his  obhgee. 

1273.  If  the  thiug  lost  should  reappear,  the  obhgee  can  lay  claim  thereto, 
restoring  that  which  he  has  received  on  account  of  its  price. 

1274.  If  the  thing  owing  is  destroyed  by  the  volxmtary  act  of  the  obhgor,  who 
without  blame  was  ignorant  of  the  obhgation,  he  owes  merely  the  price. 

§  7,    Of  rescission  and  annulment. 

1275.  The  right  of  action  to  claim  rescission  or  annulment  of  an  agreement 
lasts  for  five  years,  subject  to  any  special  provision  of  the  law. 

Such  time  does  not  commence  to  run  in  case  of  duress,  except  from  the  day 
on  which  it  ceased ;  in  case  of  mistake  or  fraud,  from  the  day  on  which  it  has  been 
discovered;  regarding  acts  of  persons  interdicted  and  incapacitated,  from  the  day 
on  which  the  interdiction  has  been  recalled  or  the  incapacity  removed;  regarding 
the  transactions  of  minors,  from  the  day  of  their  majority;  and  regarding  the 
transactions  of  married  women,  from  the  day  of  dissolution  of  the  marriage. 

1276.  Such  rights  of  action  are  transmitted  to  the  heirs ;  but  they  cannot  en- 
force them  except  within  the  time  allowed  to  their  predecessors,  subject,  however, 
to  provisions  relating  to  interruption  or  suspension  of  the  running  of  periods  of 
limitation. 

1277.  The  defence  of  nullity  or  right  to  rescission  can  be  raised  by  any  one  sued 
for  the  carrying  out  of  a  contract,  in  every  case  in  which  he  could  himself  have 
olaimed  nullity  or  rescission. 

Such  plea  is  not  subject  to  the  hmitation  imposed  by  art.  1275. 

1278.  Regarding  the  contracts  of  minors,  the  action  for  nulhty  is  admitted: 
1.  When  an  unemancipated  minor  has  performed  an  act  on  his  own  account,  with- 
out his  laiwful  representative  intervening;  —  2.  When  an  emancipated  minor  has 
performed  on  his  own  account  an  act  for  which  the  law  requires  the  intervention 
of  the  guardian;  —  3.  When  the  formahties  established  by  special  provisions  of 
the  law  for  certain  transactions  have  not  been  observed. 

1279.  Transactions  carried  out  in  the  form  prescribed  by  law,  in  the  interest 
of  a  minor,  or  of  a  person  interdicted  or  not  having  legal  capacity,  have  the  force  which 
they  would  have  if  they  had  been  carried  out  by  a  fuUy  capable  person  of  fuU  age. 

1280.  An  obligation  cannot  be  contested  by  a  minor  who  by  devices  or 
fraudulent  methods  has  concealed  his  minority.  A  declaration  of  being  of  full  age 
made  by  the  minor  is  not  sufficient  to  prove  that  he  has  acted  fraudulently. 

1281.  A  minor  is  treated  as  of  full  age  regarding  obhgations  springing  from 
his  delict  or  quasi-deHct. 

1282.  Where  annulment  or  rescission  is  declared,  the  contractors  must  mutu- 
ally restore  whatever  they  have  received  from  each  other  with  produce  and  in- 
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nadie  puede  reclamar  el  reembolso  de  lo  que  ha  pagado  a  un  menor,  a  un  entredicho 
6  incapaz,  6  a  una  mujer  casada  en  virtud  de  una  obligaoi6n  que  queda  anulada, 
si  no  prueba  que  lo  que  ha  pagado  se  ha  convertido  en  provecho  de  tales  personas. 

El  que  per  su  parte  no  cumple  con  la  restitucion  de  aquello  a  que  esta  obligado 
por  la  anulacion  6  rescision  declarada,  no  puede  obhgar  a  la  otra  parte  a  cumplir 
por  la  suya. 

1283.  La  rescision  por  causa  de  lesion  no  puede  intentarse  aun  cuando  se  trate 
de  menores,  sino  en  los  casos  y  bajo  las  condjciones  especialmente  expresadas  en 
la  ley. 

Dicha  accion  en  los  casos  en  que  es  admitida,  no  produce  efecto  respecto  de 
los  terceros  que  han  adquirido  derechos  sobre  los  inmuebles  con  anterioridad  al 
registro  de  la  demanda  en  rescision. 

1284.  El  acto  de  confirmacion  6  ratificacion  de  una  obligacion,  contra  la 
cual  admite  la  ley  accion  de  nuhdad,  no  es  vaUdo  si  no  contiene  la  sustancia  de 
la  misma  obligacion,  el  motivo  que  la  haoe  viciosa  y  la  declaracion  de  que  se  trata 
de  rectificar  el  vicio  sobre  el  cual  esta  fundada  aqueUa  accion. 

A  falta  de  acto  de  confirmacion  6  ratificacion,  basta  que  la  obligacion  sea  eje- 
cutada  voluntariamente  en  totalidad  6  en  parte  por  el  que  conoce  el  vicio,  despuds 
de  Uegado  el  tiempo  en  que  la  obligacion  podia  ser  vaUdamente  confirmada  6  rati- 
ficada. 

La  confirmacion,  ratificacion  6  ejecucion  voluntaria,  segiin  las  formas  y  en  los 
plazos  prescritos  por  la  ley,  produce  la  renuncia  a  los  medios  y  a  las  excepciones 
que  podian  ser  opuestas  a  este  acto,  salvo,  sin  embargo,  los  derechos  de  tercero. 

1285.  No  se  pueden  hacer  desaparecer  por  ningun  acto  confirmativo  los  vicios 
de  un  acto  nulo  de  una  manera  absoluta  por  falta  de  solemnidades,  a  menos  que 
se  observen  estas  formahdades. 

1286.  La  confirmacion,  ratificacion  6  ejecucion  voluntaria  de  una  donaci6n 
6  disposicion  testamentaria  de  parte  de  los  herederos  6  causahabientes  del  donador 
6  testador,  despu^s  de  su  muerte,  lleva  consigo  la  renuncia  a  oponer  los  vicios  de 
forma  y  toda  otra  excepcion. 


10.  Segun  el  art.  1076  del  Codigo  Civil  las  obUgaciones  nacen  de  la  ley,  de 
los  contratos,  de  los  cuasi-contratos,  de  los  deUtos  y  de  los  cuasi-delitos;  y  como 
de  conformidad  con  el  art.  3°  del  Codigo  de  Comercio  deben  reputarse  actos  de 
comercio  cualesquiera  obUgaciones  de  los  comerciantes,  claro  esta  que  las  Uamadas 
obUgaciones  extracontractuales,  a  saber,  el  cuasi  contrato,  el  deUto  y  el  cuasi-deUto, 
asumen  tambien  caracter  mercantU  y  deben,  por  lo  tanto,  ser  decididas  por  los 
tribunales  de  comercio  de  acuerdo  con  las  reglas  generales  establecidas  para  las 
obUgaciones  mercantiles. 

11.  Es  de  doctrina  y  de  jurisprudencia  constante  que  un  cuasi  —  contrato  es 
de  indole  mercantD  cuando  proviene  de  un  acto  de  comercio  6  es  ejecutado  por 
comerciantes.  Dicho  esto,  debe  agregarse  que  el  articulo  1111  del  Codigo  Civil  define 
el  cuasi-contrato  en  estos  terminos:  un  hecho  voluntario  ^  licito  del  cual  resulta 
una  obUgacion  a  favor  de  un  tercero,  6  ima  obUgacion  reciproca  entre  las  partes. 
En  la  seccion  correspondiente,  el  Codigo  Civil  se  ocupa  unicamente  de  dos  cuasi- 
contratos:  la  gestion  de  negocios  y  el  pago  de  lo  indebido.  Un  comerciante  que 
hace  reparar  el  buque  de  otro  6  que  compra  una  carreta  que  sabe  es  necesaria  para 
el  comercio  de  otro,  reaUza  un  cuasi-contrato  mercantil  identico  al  que  verificaria 
el  que  sin  ser  comerciante  estampa  un  aval  en  una  letra  de  cambio,  sin  que  otra 
persona,  que  puede  6  no  ser  comerciante,  se  lo  haya  exigido,  6  el  que  paga  por  inter- 
vencion  en  honor  del  Ubrado  6  de  cualquier  endosante,  sin  estar  indicado,  una 
letra  de  cambio.  Tambien  nos  encontraremos  con  el  cuasi-contrato  mercantil  del 
pago  de  lo  indebido  cuando  haya  sido  pagada  por  error  una  deuda  comercial,  6 
cuando  se  pague  una  cantidad  mayor  que  la  debida,  6,  en  fin,  cuando  un  individuo 
satisfaga  a  una  compania  de  trasporte  un  precio  superior  al  marcado  en  su  tarifa 
de  fletes  y  pasajes. 
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terest;  but  reimbursement  can  in  no  case  be  claimed  of  what  has  been  paid  to  a 
minor,  to  a  person  interdicted  or  legally  incapable,  or  to  a  married  woman,  in  pur- 
suance of  an  obhgation  which  becomes  annulled,  if  it  is  not  proved  that  what  has 
been  paid  has  been  applied  for  the  benefit  of  such  persons. 

He  who  on  his  part  does  not  make  restitution  of  that  to  which  he  is  bound 
by  the  annulment  or  rescission  declared,  cannot  obHge  the  other  party  to  resto- 
ration on  his  part. 

1283.  Rescission  on  account  of  laesio  cannot  be  claimed  even  when  minors 
are  in  question,  except  in  the  cases  and  under  the  conditions  specially  provided 
by  law. 

Such  action,  where  entertained,  cannot  produce  any  effect  regarding  third 
persons  who  have  acquired  rights  over  immovables  prior  to  the  filing  of  the  claim 
for  rescission. 

1284.  The  instrument  of  confirmation  or  ratification  of  an  obligation,  against 
which  the  law  allows  the  action  of  nullity,  is  not  vaUd  unless  it  contains  the  sub- 
stance of  the  obhgation  itseK,  the  ground  which  makes  it  defective  and  a  decla- 
ration that  it  is  directed  to  the  rectification  of  the  defect  upon  which  such  right 
of  action  is  founded. 

In  default  of  an  instrument  of  confirmation  or  ratification,  it  is  sufficient  that 
the  obhgation  should  be  voluntarily  carried  into  execution  either  wholly  or  in  part  by 
the  person  aware  of  the  defect,  after  the  arrival  of  the  time  at  which  the  obhga- 
tion can  be  vaUdly  confirmed  or  ratified. 

The  confirmation,  ratification  or  voluntary  execution,  according  to  the  forms 
and  within  the  periods  prescribed  by  law,  effects  a  surrender  of  the  measures  and 
defences  which  could  be  set  up  against  the  transaction,  saving  nevertheless  the 
rights  of  any  third  person. 

1285.  The  defects  of  a  transaction  absolutely  null  through  default  of  essential 
formahties,  cannot  be  made  to  disappear  by  any  confirmatory  instrument,  unless 
such  formalities  are  observed. 

1286.  The  confirmation,  ratification  or  voluntary  execution  of  a  gift  or  testa- 
mentary disposition  on  the  part  of  the  heirs  or  successors  in  right  of  the  donor 
or  testator,  after  his  death,  carries  with  it  the  surrender  of  any  right  to  set  up  defects 
n  formality,  and  any  other  defence. 


10.  According  to  art.  1076  of  the  Civil  C!ode  obUgations  spring  from  law,  from 
contracts,  from  quasi-contracts,  from  dehcts  and  from  quasi-dehcts ;  and  as  accord- 
ing to  art.  3  of  the  Commercial  Code  any  obhgations  of  traders  must  be  regarded 
as  commercial  transactions,  it  is  clear  that  those  termed  extra-contractual  obU- 
gations, that  is  to  say  the  quasi-contract,  the  delict,  and  the  quasi-dehct,  also 
assume  a  commercial  character,  and  to  that  extent  must  come  within  the  pur- 
view of  commercial  Courts  in  accordance  with  the  general  rules  appointed  for  mer- 
cantile obUgations. 

11.  It  is  in  accordance  with  principle  and  jurisprudence  (ease  law)  that  a  quasi- 
contract  is  of  a  commercial  nature  when  it  arises  out  of  a  commercial  transaction,  or 
when  it  is  carried  out  by  traders.  Hence  it  is  necessary  to  regard  art.  11 11  of  the  Civil 
Code  as  defining  quasi-contracts  in  the  foUowing  terms;  an  act  voluntary  and  law- 
ful from  which  an  obhgation  in  favoin:  of  a  third  party,  or  an  obhgation  mutuaUy 
binding  the  parties,  results.  In  the  corresponding  section,  the  Civil  Code  is  solely 
concerned  with  two  quasi-contracts;  the  management  of  business  affairs,  and  pay- 
ment in  respect  of  something  not  due.  A  trader  who  causes  the  ship  of  another 
to  be  repaired,  or  who  purchases  a  vehicle  which  he  knows  to  be  essential  for  the 
trade  of  another,  creates  a  quasi-contract  of  a  mercantile  character  of  the  same 
nature  as  that  which  would  be  brought  into  existence  by  a  person,  a  non-trader, 
indorsing  a  guaranty  (aval)  on  a  bill  of  exchange,  without  the  other  person,  whether 
or  not  a  trader,  insisting  thereon,  or  paying  a  biU  of  exchange  by  intervention 
for  the  sake  of  the  honour  of  the  drawee,  or  of  any  indorser,  without  being 
a  referee. 

We  also  meet  with  the  mercantile  quasi-contract  in  the  payment  of  that  which 
is  not  owing,  when  a  commercial  debt  is  paid  in  error,  or  when  an  amount  greater 
than  that  due  is  paid,  or  lastly  when  a  person  pays  over  to  a  carrying  company  a 
higher  rate  than  that  appointed  in  its  tariff  of  freights  and  passage  money. 
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12.  La  misma  regla  gobiema  los  delitos  y  cuasi-delitos  mercantiles;  por  manera 
que  ellos  seran  mercantiles  cuando  se  reaUzan  entre  comeroiantes  6  con  ocasion 
de  un  acto  de  comercio.  Una  concurrencia  desleal  hecha  por  un  comerciante  a 
otro,  el  daiio  oeasionado  por  el  choque  de  dos  buques  6  por  un  comerciante  a  un 
simple  particular  en  ejercicio  6  con  ocasion  de  su  comercio,  son  otros  tantos  delitos 
6  cuasi-deUtos  mercantiles,  porque  los  constituyen  hechos  voluntaries  e  ilicitos, 
que  ban  podido  no  ser  realizados  con  dolo,  pero  seguramente  con  animo  de  danar. 

El  art.  1°  del  Codigo  de  Enjuiciamiento  criminal  establece  que  de  los  delitos 
6  faltas  castigados  por  el  Codigo  Penal  puede  nacer  accion  para  el  resarcimiento  de 
los  danos ;  mas  conviene  advertir  que  semejantes  acciones  son  esencialmente  civiles. 

XI.  Compraventa  mercantil. 

1.  El  Codigo  de  Comercio  determina  los  casos  en  que  es  regulada  la  compra- 
venta mercantil  por  principios  diferentes  6  contrarios  a  los  que  sirven  de  base  a 
la  compraventa  civil.  Segtin  la  ley  de  Venezuela  debe  excluirse  la  idea  de  una 
compraventa  mercantil  que  tenga  por  objeto  un  inmueble,  de  modo  que  ella  queda 
limitada  a  operaciones  sobre  cosas  muebles  adquiridas  con  animo  de  ser  cedidas 
a  otro,  mediante  un  precio  (num.  1°  art.  2°). 

2.  En  tanto  que  en  Derecbo  Civil  el  vendedor  debe  ser  propietario  de  la  cosa 
que  vende,  en  materia  mercantil  (art.  139)  es  licita  la  venta  de  una  cosa  que  no 
figura  en  el  patrimonio  del  vendedor,  pero  que  este  puede  adquirir  despu^s  de  ajus- 
tado  el  contrato.  Cuanto  a  la  venta  hecha  por  un  precio  que  haya  de  fijar  un  ter- 
cero,  echase  de  ver  que  si  6ste  no  quiere  6  no  puede  hacer  la  determinacion,  la  venta 
civil  es  nula  (art.  1430  del  Codigo  Civil);  mientras  que  cuando  se  trata  de  venta 
mercantil,  las  partes  deben  hacer  nuevo  nombramiento  6  dirigirse  al  Juez,  en  caso 
de  desacuerdo,  para  que  este  lo  haga. 

3.  El  Codigo  en  vigencia  ha  introducido  una  reforma  importante  en  lo  que 
dice  relacion  con  la  venta  de  las  mercancias  que  se  encuentran  en  viaje,  cuando 
el  vendedor  se  reserva  designar  el  nombre  de  la  nave  que  las  conduce.  El  Codigo 
anterior  estatuia  que  si  no  se  estipulaba  termino  para  la  designacion,  el  contrato 
no  quedaba  perfeccionado  mientras  aqueUa  no  se  hiciera,  y  que  si  se  fijaba  un  ter- 
mino y  la  designacion  no  se  efectuaba  durante  el  trascurso  de  61,  el  contrato  no 
produciria  efecto.  Como  se  ve,  la  suerte  del  contrato  dependia  de  la  voluntad 
exclusiva  del  vendedor;  por  lo  que  indudablemente  es  mucho  mas  justo  lo  que 
se  dispone  en  el  art.  142  del  Codigo  actual. 

4.  Es  digna  de  ser  tomada  en  cuenta  la  disposicion  del  art.  147,  iiueva  en  la 
ley  mercantil  de  Venezuela,  y  que  al  modificar  las  reglas  generales  acerca  de  la 
resolucion  de  la  venta  y  de  las  consecuencias  de  la  condicion  resolutoria,  asegura 
convenientemente  los  derechos  del  contratante  que  quiere  hacer  ejecutar  la  venta 
cuando  el  otro  no  cumple  sus  obligaciones. 

5.  En  sustancia,  el  art.  149  es  identico  al  articulo  377  del  Codigo  de  Comercio 
aleman  y  viene  a  consagrar  la  modema  doctrina  de  que  el  hecho  de  la  recepcion 
pone  realmente  la  cosa  vendida  en  poder  del  comprador,  aun  cuando  este,  al  ser 
ellas  introducidas  en  sus  depositos,  no  haya  tenido  noticia  de  tal  hecho.  Aun  cuando 
el  art.  1477  del  Codigo  CivU,  a  que  se  refiere  el  de  Comercio,  usa  la  voz  entrega 
en  vez  de  la  de  recibo  de  que  se  vale  este  ultimo  al  tratar  de  los  vicios  aparentes,  tal 
circunstancia  no  altera  en  nada  el  ejercicio  de  la  accion  redhibitoria^),  el  cual  esta 
subordinado  linicamente  al  denuncio  que  de  dichos  vicios  debe  hacer  el  comerciante 
que  ha  recibido  la  mercancia. 

6.  El  Codigo  Ludica  tres  maneras  mediante  las  cuales  puede  hacerse  la  entrega 
de  las  cosas  vendidas,  entrega  que  tambi^n  es  Mcito  reaUzar  de  la  manera  prescrita 
respecto  de  los  muebles  por  el  derecho  civil  (art.  1440  del  Codigo  Civil),  a  saber: 
por  la  entrega  real  de  la  cosa ;  por  la  entrega  de  las  Uaves  de  los  edif icios  que  las 
contienen;  por  el  solo  consentimiento  de  las  partes,  si  la  entrega  real  no  puede 
efectuarse  en  el  momento  de  la  venta,  6  si  el  comprador  los  tenia  ya  en  su  poder 
por  cualquier  otro  titulo. 

J-)  El  art.  1477  del  Codigo  Civil  dice  asi:  El  comprador  debe  intentar  la  acci6n  redhibitoria 
que  proviene  de  vicios  de  la  cosa  en  el  t6rmino  de  un  ano,  6,  ooiitar  desde  el  dia  de  la  tradici6n, 
ei  se  trata  de  inmuebles;  si  se  trata  de  animales,  debe  intentarse  dentro  de  cuarenta  dias,  y  si 
se  trata  de  otras  cosas  muebles,  dentro  de  tres  meses,  en  uno  1i  otro  caso  6,  contar  desde  la  entrega. 
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12.  The  like  rule  governs  mercantile  delicts  and  quasi-delicts;  so  that  they 
are  commercial  when  they  arise  between  traders,  or  upon  the  occasion  of  a 
commercial  transaction.  A  disloyal  competition  conducted  by  one  trader  against 
another,  the  damage  caused  by  the  collision  of  two  ships,  or  that  caused  by  a  trader 
to  a  private  person  in  the  course  of  and  through  his  trade,  are  so  many  other  in- 
stances of  deUcts  or  quasi-dehcts  of  a  mercantile  character,  because  they  constitute 
wilful  and  illegal  acts,  which  if  not  actually  carried  out  with  a  guilty  mind  are 
surely  with  the  intention  of  infUcting  damage. 

Art.  1  of  the  Code  of  Criminal  Procedure  establishes  that  an  action  for  damages 
may  arise  from  dehcts  or  wrongs  punishable  by  the  Penal  Code;  but  it  is  ex- 
pedient to  observe  that  such  proceedings  are  essentially  of  a  civil  character. 

XI.  Commercial  Sale  and  Purchase. 

1.  The  Commercial  Code  defines  the  cases  in  which  commercial  sale  and  purchase 
is  regulated  by  principles  different  from,  or  even  contrary  to,  those  which  provide 
the  basis  for  sale  and  purchase  at  civil  law.  According  to  the  law  of  Venezuela  the 
notion  of  a  commercial  sale  and  purchase  in  regard  to  realty  must  be  excluded,  in  that 
it  is  limited  to  operations  regarding  moveables,  acquired  with  the  intention  of 
being  assigned  to  another,  in  return  for  a  price  (No.  1,  Art.  2). 

2.  Whilst  at  Civil  Law  the  vendor  must  be  the  owner  of  the  thing  he  sells,  in 
mercantile  matters  (art.  139)  the  sale  of  a  thing  is  lawful  where  it  does  not  actually 
belong  to  the  vendor,  but  is  capable  of  being  acquired  after  the  contract  is  entered 
into.  When  in  a  sale  made  at  a  price  to  be  fixed  by  a  third  person,  it  falls  out  that 
the  latter  does  not  wish  to  or  cannot  make  the  valuation  the  civil  sale  is  void 
(art.  1430  of  the  Civil  Code) ;  whilst  when  it  is  a  question  of  a  commercial  sale,  the 
parties  must  make  a  fresh  nomination,  or  in  case  of  disagreement,  attend  before 
the  Judge  in  order  that  he  may  make  it. 

3.  The  existing  Code  has  introduced  an  important  amendment  regarding  the 
sale  of  goods  in  transit,  when  the  vendor  reserves  to  himseK  the  selection  of  the 
ship  in  which  they  are  to  be  carried.  The  former  Code  provided  that  if  no  period 
was  stipulated  for  the  nomination,  the  contract  did  not  become  perfected  whilst 
that  remained  undone,  and  that  if  the  period  was  fixed,  and  the  nomination 
was  not  made  within  its  currency,  the  contract  should  produce  no  effect.  As 
one  sees,  the  chance  of  the  contract  depended  wholly  on  the  will  of  the  vendor; 
but  that  which  unquestionably  is  far  more  just  is  laid  down  by  art.  142  of  the 
present  Code. 

4.  Worthy  of  being  specially  noted  is  the  provision  of  art.  147,  new  to  the 
commercial  law  of  Venezuela,  which  in  modifying  the  general  rules  regarding 
the  revocation  of  a  sale  and  the  consequences  of  the  resolutory  condition,  se- 
cures in  convenient  fashion  the  rights  of  the  party  contracting  who  may  wish 
to  have  the  sale  carried  out  when  the  other  does  not  fulfil  his  obHgation. 

5.  In  substance  art.  149  is  identical  with  art.  377  of  the  German  Commercial 
Code  and  embodies  the  modern  doctrine  to  the  effect  that  the  fact  of  receipt  places 
the  thing  sold  actually  in  the  power  and  disposition  of  the  purchaser,  even  when 
the  latter,  on  its  being  brought  into  his  warehouses,  may  not  have  had  notice  of  such 
fact.  Even  when  art.  1477  of  the  Civil  Code,  to  which  the  Commercial  Code  refers 
uses  the  word  enirega  (deUvery)  instead  of  the  word  recibo  (receipt),  which  is  used 
by  the  latter  in  regard  to  apparent  defects,  such  circumstance  in  no  wise  alters  the 
bringing  of  the  action  for  rescission i),  which  is  wholly  dependent  upon  the  formal 
complaint  which  the  trader  who  has  received  the  merchandize  must  make  regard- 
ing such  defects. 

6.  The  Code  points  out  three  ways  by  which  the  delivery  of  things  sold 
can  be  effected,  delivery  which  it  is  also  permissible  to  make  in  the  manner  prescri- 
bed regarding  moveables  by  the  civil  law  (art.  1440  of  the  Code  CivU),  that  is  to 
say:  by  actual  delivery  of  the  thing;  by  the  dehvery  of  the  keys  of  the  building 
containing  the  same;  by  the  mere  assent  of  the  parties,  if  the  actual  delivery  cannot 
be  effected  at  the  time  of  the  sale,  or  if  the  purchaser  had  them  already  in  his  con- 
trol by  any  other  right. 

'~  1)  Art.  1477  of  the  Civil  Code  runs:  The  purchaser  must  bring  the  action  for  rescission 
which  relates  to  defects  in  the  thing  within  the  period  of  one  year,  calculated  from  the  day  of 
delivery,  it  it  is  h,  question  of  realty;  if  of  animals,  it  must  be  brought  within  forty  days, 
and  if  of  other  moveable  things,  within  three  months,  in  both  cases  calculated  from  delivery. 
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■  ■  '^"  ?^i  ^^  ^^*"^"  ^^  'i®l  ^i^ro  Primero,  el  Codigo  de  Comercio  trata  de  la  tras- 
mision  de  los  efectos  de  comercio  constituidos  a  la  orden  6  al  portador;  y  por  lo  que 
nace  a  la  cesion  de  los  creditos  y  documentos  otorgados  a  favor  de  una  persona, 
se  refiere  en  un  todo  a  las  prescripciones  del  Codigo  Civil.  De  acuerdo  con  este 
Codigo,  la  tradicion  de  los  titulos  relativos  a  esta  ultima  clase  de  efectos  de  comercio 
se  hace  (art.  1503)  con  la  entrega  del  titulo  que  justifica  el  cr6dito  6  derecho  cedido; 
pero  el  cesionario  no  tiene  derechos  contra  terceros  (art.  1504),  sino  despues  que  la 
cesion  ha  sido  notificada  al  deudor  6  que  este  la  ha  aceptado ;  por  modo  que  el  deudor 
queda  validamente  libre  (art.  1505)  si  paga  al  cedente  antes  de  que  fete  6  el  cesio- 
nano  le  hayan  comunicado  la  cesion,  a  menos  que  el  documento  Ueve  la  aceptacion 
implicita  6  explicita  del  deudor.  En  esta  clase  de  cesiones  el  cedente  no  responde 
smo  de  la  existencia  del  credito  al  tiempo  de  la  cesion,  a  no  ser  que  haya  sido  cedido 
como  dudoso  6  sin  garantia  (art.  1507);  el  cedente  no  responde  de  la  solvencia  del 
deudor  sino  cuando  lo  ha  prometido  expresamente  y  solo  hasta  concurrenoia  del 
precio  recibido  (1508) ;  debiendo  tenerse  presente  que  dicha  responsabilidad,  cuando 
no  ha  habido  pacto  en  contrario,  se  Hmita  a  un  ano  contado  desde  la  epoca  de  la 
cesion,  cuando  el  plazo  estaba  vencido,  6  desde  el  dia  del  vencimiento,  si  no  hubiere 
Uegado:  respecto  de  los  creditos  de  renta  perpetua,  la  responsabilidad  se  extingue 
por  el  lapso  de  diez  anos,  contados  desde  la  fecha  de  la  cesion  (art.  1509). 


XII.  Trasporte  por  tierra,  canales  y  vias  navegables. 

1.  Del  trasporte  maritimo,  sujeto  por  las  condiciones  mismas  en  que  se  efectua 
a  reglamentacion  especialisima,  se  ocupa  el  Codigo  en  el  Libro  Segundo  al  tratar 
del  Comercio  Maritimo.  El  trasporte  terrestre  6  fluvial  puede  llevarse  a  cabo  por 
simples  individuos  6  por  empresas  establecidas  con  ese  objeto.  Ademas  de  las 
personas  que  se  dedican  habituaEmente  a  comisiones  de  trasporte,  existen  por  lo 
regular  empresarios  piibhcos  que  tienen  anunciado  y  abierto  su  establecimiento 
de  conduccion  de  pasajeros  y  de  mercancias,  que  ejecutan  eh  los  periodos  y  mediante 
el  precio  y  las  condiciones  por  eUos  fijados  en  los  anuncios  que  previamente  dan 
a  conocer.  Solo  en  puntos  generales,  como  el  relative  a  la  contabiUdad,  estan  su- 
jetos  unos  y  otros  a  unas  mismas  obligaciones ;  que  por  lo  demas,  normas  especiales 
rigen  sus  relaciones  con  cuantos  contratan  con  ellos. 

2.  Las  empresas  mismas  no  son  siempre  consideradas  de  igual  modo  por  la 
ley,  en  razon  de  su  importancia,  de  su  constitucion  y  de  su  funcionamiento.  Las 
ferroviarias,  por  ejemplo,  obedecen  a  ciertas  reglas  que,  puede  decirse,  les  son  pecu- 
liares.  Asi  vemos :  1.  °  Que  la  responsabilidad  que  en  terminos  generales  se  establece 
para  el  porteador  en  los  articulos  175  y  176  (concordantes  con  el  art.  429  del  ale- 
man),  no  puede  ser  Umitada  6  excluida  cuando  el  trasporte  se  hace  por  ferro- 
carriles,  aunque  tal  cosa  sea  permitida  por  reglamentos  generales  6  especiales;  — 
2.  °  Que  si  las  companias  de  caminos  de  hierro  6  las  empresas  que  han  obtenido  con- 
cesiones  del  Gobierno  no  pueden  (art.  191),  sino  en  cases  excepcionales,  rehusar  el 
trasporte  de  los  efectos  que  se  les  confien,  los  empresarios  que  libremente  ejeroen 
el  trasporte  no  estan  sujetos  a  tal  obKgacion;  —  3.°  Que  estos  ultimos  pueden 
modificar  cuando  a  bien  lo  tengan  el  precio  de  los  fletes,  en  tanto  que  los  pri- 
meros  deben  realizar  el  trasporte  bajo  las  condiciones  expresadas  en  las  tanfas 
aprobadas  por  el  Gobierno,  sin  la  previa  aprobacion  del  cual  dichas  tarifas  no 
pueden  ser  validamente  aumentadas  6  disminuidas  (vease  art.  193  del  Codigo,  el  art. 
96  del  Decreto  Reglamentario  de  los  Ferrocarriles,  de  13  de  enero  de  1892,  y  el  art.  8 
del  Decreto  Legislative  sobre  concesiones  ferrocarrileras,  de  18  de  mayo  de  1896.) 

XIII.  De  las  companias  de  comercio. 

1.  Una  cempania  de  comercio  se  distingue  de  una  sociedad  civil  por  el  fin 
que  se  propone;  de  aqui  que  en  concepto  del  Codigo  las  Companias  de  comercio 
scan  las  que  tienen  per  objeto  uno  6  mas  actos  de  comercio.  Ninguna  disposicion 
encierra  la  ley  acerca  de  las  companias  civUes  que  en  su  organizacion  adoptan  la 
forma  propia  de  las  sociedades  de  comercio;  pero  como  segun  el  principio  estable- 
cido  el  caracter  de  la  sociedad  es  indicado  por  su  objeto  y  no  por  la  forma  que  se 
le  haya  dado,  forzoso  es  convenir,  de  acuerdo  con  las  enseiianzas  de  la  doctrina  y 
de  la  jurisprudencia,  que  una  sociedad  minera,  por  ejemplo,  puede  licitamente 
constituirse  como  sociedad  anonima,  sin  que  por  ello  pierda  su  caracter  civil.    In- 
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7.  In  Title  10  of  the  First  Book,  the  Commercial  Code  discusses  the  transfer 
of  commercial  securities  to  order  or  to  bearer;  and  where  it  discusses  assignments 
of  credits  and  documents  created  in  favour  of  a  defined  person  refers  in  toto  to  the 
provisionis  of  the  Civil  Code.  In  accordance  with  this  Code,  the  transfer  of  the  secu- 
rities relating  to  this  last  class  of  commercial  effects  is  made  (art.  1503)  by  the  deli- 
very of  the  security  which  evidences  the  credit  or  right  assigned;  but  the  assignee 
does  not  have  rights  against  third  persons  (art.  1504),  except  after  notice  of  the 
transfer  has  been  given  to  the  debtor  or  he  has  accepted  it;  so  that  the  debtor  be- 
comes validly  discharged  (art.  1505)  if  he  pays  the  assignor  before  he  or  the 
assignee  has  given  him  notice  of  the  transfer,  unless  the  document  contains  the  ac- 
ceptance, implied  or  expressed,  of  the  debtor.  In  this  class  of  assignments  the  assignor 
answers  for  the  existence  of  the  credit  at  the  time  of  the  assignment,  unless  it  has 
been  assigned  "with  aU  defects"  or  "without  warranty"  (art.  1507);  the  assignor 
does  not  answer  for  the  solvency  of  the  debtor,  except  when  he  has  expressly 
vouched  it  and  then  only  up  to  the  limit  of  the  amount  received  (1508) ;  and  it 
must  be  understood  that  such  responsibiUty,  when  there  is  no  agreement  to 
the  contrary,  is  Umited  to  one  year  calculated  from  the  time  of  the  assignment, 
when  the  period  of  credit  had  matured,  or  from  the  day  of  maturity  if  it  should 
not  then  have  arrived;  regarding  the  credits  of  perpetual  rent-charge,  the  respon- 
sibility is  extinguished  by  the  lapse  of  ten  years,  calculated  from  the  date  of  the 
assignment  (art.  1509). 

XII.  Carriage  by  land,  canals,  and  waterways. 

1.  With  carriage  by  sea,  subject  to  the  conditions  laid  down  by  special  re- 
gulations, the  Code  concerns  itself  in  the  second  Book,  where  it  treats  of  Maritime 
Commerce.  Inland  or  river  carriage  can  be  undertaken  by  private  individuals  or 
by  establishments  thereunto  constituted.  In  addition  to  those  persons  who  habi- 
tually devote  themselves  to  transport  agency,  there  exists  a  system  of  carriage 
by  pubUc  contractors  who  have  advertised  and  opened  their  house  for  the  carry- 
ing of  passengers  and  goods,  which  they  carry  out  within  the  times,  for  the  price, 
and  under  the  conditions,  fixed  by  them  in  the  advertisements  by  which  they  give 
notice  in  advance.  Only  in  general  points,  such  as  that  relating  to  book-keeping, 
are  both  subject  to  any  Uke  obhgations;  for  the  rest,  special  rules  regulate  their 
relations  with  those  who  contract  with  them. 

2.  The  said  undertakings  are  not  always  regarded  in  the  same  way  by  the 
law,  by  reason  of  their  relative  importance,  constitution  and  scope  of  business. 
Railroads,  for  example,  obey  certain  rules  which,  it  can  be  said,  are  peculiar  to 
them.  For  example:  1.  That  the  habUity  which  in  general  terms  is  prescribed  to 
the  carrier  by  arts.  175  and  176  (agreeably  to  art.  429  of  the  German  Code),  cannot 
be  limited  or  excluded  when  the  carriage  is  made  by  railroads,  although  it  may 
be  allowed  by  general  or  special  regulations.  —  2.  That  while  railroad  companies 
or  undertakings  which  have  obtained  concessions  from  the  State  cannot  (art.  191) 
save  in  exceptional  cases,  refuse  the  carriage  of  goods  entrusted  to  them,  the  under- 
takings which  effect  carriage  without  control  are  not  subject  to  such  obUgation;  — 
3.  That  the  latter  may  modify  as  seems  good  to  them  the  rates  of  carriage,  whereas 
the  former  must  effect  the  carriage  under  the  conditions  set  forth  in  the  tariffs 
approved  by  the  government,  without  whose  previous  approval  such  tariffs  cannot  be 
validly  increased  or  diminished  (see  art.  193  of  the  Code,  art.  96  of  the  Decree  re- 
gulating RaUroads,  of  13th  Jan.  1892,  and  art.  8  of  the  Legislative  Decree  on  rail- 
road concessions,  of  the  18th  May  1896). 

XIII.  Of  Commercial  Associations. 

1.  A  commercial  association  is  distinguished  from  a  civil  association  by  the 
object  which  it  proposes  for  itself;  so  that  in  the  purview  of  the  Code,  commercial 
associations  are  those  which  have  as  their  object  one  or  more  commercial  trans- 
actions. The  law  contains  no  provisions  regarding  civil  associations,  which  in 
their  organization  may  adopt  the  form  appropriate  to  commercial  associations; 
but  as,  according  to  the  principle  laid  down,  the  legal  character  of  the  association 
depends  upon  its  object,  and  not  upon  the  form  given  thereto,  it  must  be  understood, 
in  accordance  with  the  dictates  of  law,  whether  theoretical  or  practical,  that  a 
mining  company,  for  example,  can  lawfully  be  framed  as  a  joint  stock  company. 
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dudablemente  que  las  sociedades  civiles  con  forma  comercial  estan  sujetas  a  las 
prescnpciones  del  Codigo  de  Comercio  concemientes  a  la  constitucion  de  las  com- 
pafiias  mercantiles;  pero  ello  no  quiere  decir  que  4  tales  sociedades  civiles  le  son 
aplicables  aquellas  (fisposiciones  del  propio  C6digo  que  s61o  miran  a  las  personas 
juridicas  que  se  constituyen  para  realizar  operaciones  comerciales. 

2.  El  Codigo  venezolano  admite  solamente  la  existencia  de  tres  clases  de  com- 
panias  mercantiles,  d  saber,  la  compania  en  nombre  colectivo,  la  compania  en  coman- 
dita,  y  la  compania  anonima.  Tambi^n  permite  la  formacion  de  la  sociedad  acciden- 
tal 6  de  cuentas  en  participacion. 

En  las  sociedades  en  nombre  colectivo  existe  una  asociacion  de  personas  que 
solidaria  e  ilimitadamente  responde,  primero  con  los  bienes  sociales  y  despu6s 
con  los  propios  de  cada  uno  de  los  que  la  componen,  de  las  obUgaciones  contraidas; 
en  las  compaiiias  an6nimas  no  existe  sino  uno  asociacion  de  capitales,  de  la  cual 
esta  excluido  el  elemento  personal;  por  modo  que  el  socio  que  ha  entregado  el  valor 
de  sus  acciones  a  nada  mas  puede  ser  obllgado  por  los  acreedores  de  la  compania. 
En  las  companias  en  comandita  se  combinan  el  elemento  personal  y  el  elemento 
social,  de  suerte  que,  entre  los  socios,  unos  responden  solidaria  6  iUmitadamente, 
y  otros  solamente  por  el  capital  que  se  comprometieron  a  Uevar  al  fondo  social. 
En  la  sociedad  de  cuentas  en  participation  los  terceros  contratan  con  uno  de  los 
socios,  que  es  el  responsable,  sin  que  puedan  dirigir  sus  acciones  contra  los  dem4s, 
que  nunca  aparecen  ni  contratan  por  la  asociacion. 

3.  Como  en  la  mayor  parte  de  las  legislaciones  modemas,  base  consagrado 
en  la  de  Venezuela  el  principio  de  que  las  sociedades  constituyen  personas  juridicas 
distintas  de  las  de  los  socios.  En  nuestro  sentir,  el  principio  es  aplicable  a  todas 
las  sociedades  que  se  constituyan  en  la  Republica,  asi  sean  civiles  6  mercantiles.  En 
efecto,  por  el  art.  13  del  Codigo  Civil  son  personas  juridicas  los  cuerpos  morales 
licitamente  establecidos;  por  el  art.  1625,  si  uno  de  los  socios  es  acreedor  por  su 
cuenta  particular  de  una  suma  exigible  a  una  persona  que  adeuda  a  la  sociedad 
una  suma  iguabnente  exigible,  debe  imputar  lo  que  recibe  del  deudor  sobre  el 
credito  de  la  sociedad  y  sobre  el  suyo  en  proporcion  de  los  dos  creditos;  por  el 
art.  1637,  el  socio  que  no  es  administrador  no  puede  enagenar  ni  comprometer  las 
cosas  que  dependan  de  la  sociedad ;  de  todo  lo  cual  se  ve  que  si  las  sociedades  civiles 
son  personas  juridicas,  son  tambien  personas  distintas  de  cuantos  las  componen. 
Esto  ultimo  se  explica  f acilmente,  pues  siendo  la  sociedad  duena  exclusiva  del  fondo 
social,  este  se  haUa  separado  y  es  distinto  del  de  los  socios.  Varias  6  importantes 
conclusiones  se  derivan  del  principio  sentado,  y  entre  las  principales  enumeraremos 
las  siguientes:  1.°  Los  acreedores  personales  de  un  socio  no  pueden,  mientras  dure 
la  sociedad,  hacer  valer  sus  derechos  sino  sobre  la  cuota  de  utUidades  que  le  corres- 
pondan  como  resultado  del  balance  social,  y  despues  de  disuelta  la  sociedad  sobre 
la  cuota  que  le  corresponda  en  la  liquidacion  (art.  209) ;  la  sociedad^  puede  tener 
domiciUo  distinto  del  de  los  socios  (art.  206) ;  el  fondo  social  pertenece  a  la  sociedad, 
y  el  estado  de  copropiedad  de  aquel  no  se  establece  sino  cuando  se  baya  disuelto 
la  sociedad ;  los  socios  de  un  socio  no  lo  son  de  los  que  forman  la  compania,  ni  tienen 
con  6Uos  relacion  juridica  alguna  (art.  210). 

4.  Las  sociedades  mercantiles,  cuando  el  Codigo  de  Comercio  nada  disponga, 
se  rigen  por  las  conveniencias  de  las  partes  y  por  el  Derecho  Civil.  Importa,  por 
lo  tanto,  tener  presente  las  siguientes  prescnpciones  del  Codigo  Civil:  las  socie- 
dades deben  constituirse  con  el  proposito  de  repartir  utUidades  6  beneficios,  de  los 
cuales  estdn  excluidos  los  puramente  morales,  no  apreciables  en  dinero  (art.  1616); 
toda  sociedad  debe  tener  por  objeto  una  cosa  licita  y  ser  contraida  en  interes  comun 
de  los  asociados,  cada  uno  de  los  cuales  debe  aportar  4  ella  dinero  u  otros  bienes, 
6  su  industria  (art.  1617);  no  puede  formarse  ninguna  sociedad  a  titulo  universal, 
sea  de  bienes  presentes  y  venideros  6  de  unos  6  de  otros,  lo  mismo  que  toda  sociedad 
de  ganancias  k  titulo  universal,  excepto  entre  conyuges  (art.  1618);  la  sociedad 
se  entiende  contraida  por  toda  la  vida  de  los  asociados,  si  no  hay  convenci6n,  y 
cuando  se  trate  de  un  negocio  que  no  deba  durar  sino  tiempo  determinado,  se  pre- 
sume contraida  por  ese  tiempo  (art.  1621);  los  asociados  son  deudores  a  la  sociedad 
de  lo  que  ban  prometido  aportar  A  ella  (art.  1622);  los  socios  que  aportan  su  Indus- 
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without  thereby  losing  its  civil  character.  Undoubtedly,  associations  under  the  civil 
law  in  a  commercial  form  are  subject  to  the  provisions  of  the  Commercial 
Code  regarding  the  constitution  of  commercial  associations;  but  it  does  not  follow 
therefrom  that  to  such  civil  associations  are  to  be  apphed  those  proArisions  of  the 
same  Code  which  only  concern  juridical  persons  constituted  for  the  carrying  out 
of  commercial  operations. 

2.  The  Venezuelan  Code  recognizes  only  three  classes  of  commercial  asso- 
ciations, that  is  to  say,  the  unlimited  partnership,  the  limited  partnership,  and  the 
joint  stock  company.  It  further  allows  the  formation  of  a  temporary  association 
such  as  a  joint  adventure. 

In  the  unlimited  partnership  there  exists  an  association  of  persons,  liable  jointly 
and  severally  and  without  hmit,  first  to  the  extent  of  partnership  property,  and 
afterwards  to  the  extent  of  the  property  of  each  one  of  those  who  compose  it,  for 
the  obUgations  contracted;  in  joint-stock  companies  there  exists  only  a  capital 
joint-stock,  from  which  the  personal  element  is  excluded,  so  that  the  member 
who  has  paid  the  value  of  his  shares  can  become  Uable  no  further  to  the 
creditors  of  the  association.  In  hmited  partnerships  are  combined  the  personal 
element  and  the  joint-stock  element,  in  such  fashion  that,  amongst  the  partners, 
some  answer  jointly  and  severally  and  without  hmitation,  and  others  only  to  the 
extent  of  the  capital  which  they  promised  to  bring  iato  the  joint  fund.  In  the  joint 
adventure  third  persons  may  contract  with  one  of  the  members,  who  is  the  respon- 
sible person,  without  being  able  to  bring  actions  against  the  rest,  who  neither  appear 
nor  in  any  case  contract  on  behalf  of  the  association. 

3.  As  in  the  majority  of  modern  legislative  systems,  the  principle  that  asso- 
ciations should  constitute  juridical  persons  distinct  from  those  of  the  members  has 
been  accepted  in  that  of  Venezuela.  In  our  opinion,  the  principle  appHes  to  aU  the 
associations  which  are  constituted  in  the  Repubhc,  whether  civil  or  commercial. 
In  effect,  by  art.  13  of  the  Civil  Code,  abstract  entities  lawfully  established  are  per- 
sons in  the  eye  of  the  law;  by  art.  1625,  it  one  of  the  members  is  creditor  on  his 
own  private  account  in  respect  of  a  sum  payable  by  a  person  who  is  debtor 
to  the  association  in  respect  of  a  sum  equally  payable,  he  must  allocate  that 
which  he  receives  from  the  debtor,  to  the  credit  of  the  association,  and  to  his  own, 
in  proportion  to  the  two  credits;  by  art.  1637  a  member  who  is  not  constituted 
manager  cannot  alienate  or  affect  things  belonging  to  the  association;  from  all 
of  which  one  can  see  that  if  civil  associations  are  juridical  persons,  they  are  also 
persons  distinct  from  those  who  compose  them.  This  last  is  readily  explained,  since 
the  association  being  the  exclusive  owner  of  the  fund  of  the  association,  this  fund  is 
regarded  as  separate  and  distinct  from  that  of  its  members.  Several  important  de- 
ductions follow  from  the  principle  enumerated,  and  amongst  the  chief  we  select 
the  following:  1.  The  personal  creditors  of  a  member  cannot,  whilst  the  associa- 
tion lasts,  make  available  their  rights  except  over  the  proportion  of  profits  which 
belong  to  that  member  as  the  result  of  the  partnership  balance,  and  after  the  dis- 
solution of  the  association,  over  the  proportion  which  belongs  to  him  in  the  winding- 
up  (art.  209) ;  the  association  can  have  a  residence  distinct  from  that  of  the  members 
(art.  206) ;  the  common  fund  belongs  to  the  association,  and  the  condition  of  co-owner- 
ship thereof  is  not  estabhshed  except  when  the  association  has  been  dissolved; 
the  partners  of  a  member  are  not  the  partners  of  those  who  constitute  the  asso- 
ciation, nor  have  they  any  juridical  relation  with  them  (art.  210). 

4.  Commercial  associations,  when  the  Commercial  Code  does  not  otherwise 
provide,  are  governed  by  the  contracts  of  the  parties  and  by  the  Civil  Law.  It  is- 
of  value,  hence,  to  remember  the  following  provisions  of  the  Civil  Code;  associations 
must  be  constituted  with  the  object  of  sharing  profits  or  advantages,  from  which 
are  excluded  those  merely  abstract,  not  appreciable  in  money  (art.  1616) ;  every  asso- 
ciation must  have  for  its  object  a  lawful  thing  and  be  constituted  for  the  common 
interest  of  the  members,  each  one  of  whom  must  bring  thereto  money  or  other  pro- 
perty, or  his  personal  skill  and  industry  (art.  1617);  no  association  can  be  formed 
with  regard  to  the  whole  belongings  of  a  person,  whether  of  property  present  and 
future,  or  either  one  or  the  other,  and  no  association  with  universal  sharing  of  ac- 
quisitions, except  as  between  husband  and  wife  (art.  1618) ;  the  association  is  re- 
garded as  constituted  for  the  whole  life  of  its  members,  if  there  be  no  agreement, 
and  when  it  is  a  question  of  a  business  which  cannot  last  beyond  a  time  fixed,  it 
is  assumed  as  contracted  for  that  period  (art.  1621);  the  members  are  debtors  to 
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tria  deben  dar  cuenta  de  las  gananoias  hechas  con  ella  (art.  1624) ;  todo  socio  res- 
ponde  k  la  sociedad  de  los  perjuicios  que  por  su  culpa  le  haya  causado,  y  no  puede 
compensarlo  con  los  beneficios  que  le  proporcionaran  otros  negooios  (art.  1627); 
si  el  contrato  no  determina  la  parte  de  cada  socio  en  los  beneficios  6  en  las  perdidas, 
esta  parte  es  proporcional  a  la  que  cada  uno  aporto  al  fondo  social,  y  respecto  al 
que  solo  aporto  su  industria,  su  parte  en  los  beneficios  y  en  las  perdidas  se  regula 
como  la  parte  del  socio  que  ha  aportado  menos  (art.  1630);  si  los  socios  confian  a 
xin  tercero  la  designacion  de  sus  partes,  solamente  podra  ser  ella  impugnada  ouando 
evidentemente  se  haya  faltado  a  la  equidad  y  el  socio  no  haya  principiado  d  eje- 
cutar  la  decision  del  tercero  6  no  la  impugne  en  el  termino  de  tres  meses,  contados 
desde  que  fue  conocida  (art.  1631);  es  nula  la  clausula  que  apHque  a  uno  solo  de 
los  socios  la  totaUdad  de  los  beneficios,  y  tambidn  la  que  exima  de  toda  parte  en  las 
perdidas  la  cantidad  6  cosas  aportadas  por  uno  6  mas  socios  (art.  1632). 


5.  El  art.  214  hace  imposible  toda  limitacion  de  la  responsabilidad  de  los 
asociados  en  las  compaiiias  en  nombre  colectivo,  y  claramente  le  da  fuerza  al  con- 
cepto  de  que  la  masa  social  responde,  en  primer  termino,  de  las  obhgaciones  con- 
traidas  por  la  sociedad.  La  circunstancia  de  que  en  este  genero  de  asociaciones 
predomine  el  elemento  personal  y  de  que  la  solidaridad  sea  en  ellas  la  regla,  ha 
hecho  necesarias  las  disposiciones  contenidas  en  los  arts.  216  y  217,  pues  de  otro 
modo  los  terceros  podrian  verse  frecuentemente  perjudicados,  ora  porque  no  exis- 
tiendo  tales  cortapisas  el  ente  juridico  podria  sustraerse  de  las  obligaciones  con- 
traidas  por  uno  de  los  socios,  ya  porque  el  incluir  en  la  razon  social  el  nombre  de 
ima  persona  de  responsabilidad  que  no  forma  parte  de  la  compania,  podria  servir 
en  la  mayor  parte  de  los  casos  para  faciUtar  dolosamente  la  conclusion  de  nuevos 
y  mas  importantes  negocios  de  los  que  en  reaUdad  podrian  emprender  los  socios 
por  si  solos. 

6.  La  compania  en  comandita  puede  ser  simple,  esto  es,  cuando  la  responsa- 
biUdad  de  los  socios  que  no  son  soUdarios  esta  limitada  a  sumas  de  dinero  que  han 
puesto  6  se  obhgan  a  poner  en  el  fondo  social,  y  que  no  es  menester  sean  iguales ; 
y  tambien  por  acciones,  lo  cual  ocurre  cuando  el  capital  de  los  socios  que  no  se 
obligan  ihmitadamente  esta  representado  en  acciones  de  un  valor  igual.  En  uno 
y  otro  caso,  la  administracion  correspondera  a  los  socios  solidarios;  la  responsa- 
bilidad de  estos  sera  siempre  ilimitada,  en  tanto  que  la  de  los  comanditarios  se 
reducira  al  capital  ofrecido  6  al  valor  de  las  acciones  que  posean,  bien  que  el  coman- 
ditario  cuyo  nombre  queda  incluido  en  la  razon  social  (art.  221)  6  que  ejecuta  algun 
acto  de  administracion  (art.  224),  es  reputado  como  socio  solidario.  El  Codigo 
registra  en  punto  a  comanditas  una  particularidad  digna  de  observarse,  y  por  virtud 
de  la  cual  en  las  comanditas  por  acciones  el  administrador  puede  ser  revocado  por 
decision  de  la  asamblea  general  de  accionistas.  Por  este  medio,  y  en  razon  de  la 
importancia  preponderante  que  a  veces  Uega  a  tener  el  capital  comanditario,  la 
compaiiia  es  asimUada  en  beneficio  del  comercio,  a  aquellas  que  estan  formadas 
unicamente  por  capitales,   como  son  las  anonimas. 

7.  En  las  companias  anonimas  los  socios  estan  facultados  al  igual  de  los  parti- 
culares,  para  ser  administradores ;  mas  para  garantia  de  accionistas  y  de  terceros 
estan  obhgados  a  depositar  en  la  caja  social  (art.  230)  un  ntimero  de  acciones  que 
determinaran  los  estatutos.  Podria  creerse  que  con  la  caucion  en  referenda  se 
imposibilita  a  las  personas  extranas  a  la  compania  para  Hegar  a  administrarla ;  pero 
basta  pensar,  para  convencerse  de  lo  contrario,  que  la  garantia  puede  ser  suminis- 
trada,  en  interes  del  administrador,  por  cualquier  persona  que  sea  poseedora 
de  acciones.  No  existiendo  en  las  companias  anonimas  el  elemento  personal  que 
en  parte  presentan  las  companias  en  comandita,  natural  es  que  los  administra- 
dores no  respondan  (art.  222)  sino  de  la  ejecucion  del  mandato  y  de  las  obligaciones 
que  expresamente  les  impone  la  ley  en  los  articulos  que  van  del  246  al  257. 

8.  Como  quiera  que  tanto  las  companias  en  comandita  como  las  anonimas 
necesitan,  antes  de  organizarse  definitivamente,  de  un  periodo  de  preparaoion,  la 
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the  association  ia  respect  of  that  which  they  have  promised  to  contribute  thereto 
(art.  1622) ;  the  members  who  contribute  their  personal  industry  must  account  for  the 
profits  thereby  earned  (art.  1624);  every  member  answers  to  the  association  for 
the  losses  which  may  have  been  caused  thereto  by  his  own  fault,  and  cannot  set 
off  such  losses  against  the  profits  which  other  matters  of  business  bring  him 
(art.  1627) ;  if  the  contract  does  not  fix  the  share  of  each  member  in  the  profits 
or  losses,  such  share  is  proportionate  to  that  which  each  one  brought  into  the  com- 
mon fund,  and  where  personal  effort  alone  was  contributed  by  a  member,  his  share 
in  the  profits  and  losses  is  regulated  like  the  share  of  the  member  who  has  brought 
in  the  least  contribution  (art.  1630);  if  the  members  entrust  to  a  third  person  the 
adjustment  of  their  shares,  it  may  only  be  questioned  when  there  has  clearly  been 
a  failure  in  natural  justice  and  the  member  has  not  commenced  to  carry  out 
the  decision  of  the  third  person,  and  in  any  event  it  must  be  contested  within 
the  term  of  three  months  calculated  from  the  time  when  the  decision  was  announced 
(art.  1631);  a  clause  which  applies  to  only  one  of  the  members  the  whole  of  the  ad- 
vantages is  invahd,  and  also  one  which  exempts  from  all  share  in  the  losses,  the 
amount  or  things  contributed  by  one  or  more  members  (art.  1632). 

5.  Art.  214  makes  impossible  any  hmitation  upon  the  responsibihty  of  the 
members  of  associations  in  the  nature  of  ordinary  partnerships,  and  clearly  gives 
force  to  the  notion  that  the  partnership  estate  answers,  in  the  first  place,  for 
obligations  contracted  by  the  partnership.  The  circumstance  that  in  such  kind 
of  associations  the  personal  element  predominates,  and  that  joint  and  several  liabi- 
lity must  be  the  rule  therein,  has  made  necessary  the  provisions  contained  in  arts.  216 
and  217,  since  otherwise  third  persons  might  frequently  be  found  prejudiced, 
sometimes  because,  were  such  conditions  non-existing,  the  juridical  entity  might 
be  withdrawn  from  the  obligations  contracted  by  one  of  the  partners,  some- 
times because  the  inclusion  in  the  partnership  style  of  the  name  of  a  person  of  re- 
sponsibility not  forming  part  of  the  association,  might  serve  in  the  majority  of 
instances  to  fraudulently  facilitate  the  creation  of  new  and  more  important 
matters  of  business  than  those  which  in  reality  would  be  capable  of  being  under- 
taken by  the  partners  by  themselves  alone. 

6.  A  Umited  partnership  may  be  simple,  that  is  to  say,  when  the  liability  of 
the  partners  who  are  not  jointly  and  severally  bound  is  limited  to  sums  of  money 
which  they  have  brought  or  have  bound  themselves  to  bring  into  the  common 
fund,  and  which  need  not  be  equal;  and  also  limited  by  shares,  which  happens  when 
the  capital  of  the  partners  whose  liabUity  is  limited  is  represented  by  shares  of 
an  equal  value.  In  either  case,  the  management  will  belong  to  the  general  partners, 
whose  liability  will  always  be  unlimited,  whilst  that  of  the  limited  partners  wiU 
be  confined  to  the  capital  contributed  or  to  the  value  of  their  shares,  although  a 
limited  partner  whose  name  is  included  in  the  partnership  style  (art.  221),  or 
who  carries  out  any  act  of  management  (art.  224),  is  regarded  as  a  partner 
jointly  and  severally  liable.  The  Code  records,  regarding  limited  partnerships, 
a  noteworthy  pecuUarity,  by  virtue  of  which  in  Hmited  partnerships  by  shares 
the  manager  can  be  removed  by  the  decision  of  the  general  meeting  of  shareholders. 
By  such  means,  and  on  the  ground  of  the  dominant  influence  which  on  occasions 
the  limited  capital  comes  to  bear,  a  hmited  association  of  this  kind  approa- 
ches in  commercial  advantage,  those  which  are  formed  wholly  by  capital  con- 
tributions, such  as  joint-stock  companies. 

7.  In  joint-stock  companies  the  members  are  on  the  level  of  private  in- 
dividuals so  far  as  being  directors  is  concerned;  but  for  the  security  of  share- 
holders and  of  third  persons  they  are  obhged  to  lodge  in  the  coffers  of  the  company 
(art.  230)  a  number  of  shares  fixed  by  the  articles.  One  could  believe  that  with 
the  security  referred  to,  it  is  not  possible  for  persons  who  are  strangers  to 
the  association  to  administer  it,  but  it  is  sufficient  to  convince  oneself  to  the 
contrary  to  observe,  that  the  security  can  be  supplied,  in  the  interest  of  the 
director,  by  any  person  who  may  be  the  possessor  of  shares.  Since  there  does  not 
exist  in  joint-stock  companies  the  personal  element  which  to  some  extent  limited 
partnerships  afford,  it  is  natural  that  the  directors  should  not  answer  (art.  222) 
except  for  the  carrying  out  of  the  agency,  and  of  the  obUgations  which  the  law 
expressly  places  on  them  by  articles  running  from  246  to  257. 

8.  As  it  is  necessary  that  hmited  partnerships  and  Joint-stock  companies  equally 
should  have,  before  definite  formation,  a  period  of  preparation,  the  law  has  con- 
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ley  ha  constituido  i  los  promotores  en  responsables  solidarios  de  todas  las  obliga» 
clones  que  por  motivos  de  aqueUa  constitucion  hubieren  611os  contraido. 

9.  A  objeto  de  conservar  la  integridad  del  capital  social,  la  ley  venezolans 
prohibe  a  los  promotores  reservarse  hingun  premio,  corretage  6  beneficio  que  haya 
de  tomarse  del  capital;  pero  en  cuenta  de  lo  dificil  que  es  hacer  que  se  cumpla  una 
disposicion  semejante,  y  atenta,  ademas,  4  las  practicas  que  presiden  este  g6nero 
de  operaciones,  ha  juzgado  conveniente  permitir,  previo  el  voto  de  la  asamblea 
general  (arts.  239  y  242),  que  se  conceda  a  los  promotores  (art.  232)  una  parte  de  las 
utiUdades,  durante  un  tiempo  determinado. 

10.  En  el  Codigo  vigente  quedo  suprimida  la  disposicion  arbitraria  y  facil 
de  ser  burlada,  contenida  en  el  art.  186  del  anterior,  y  segun  la  cual  las  companias 
anonimas  no  podian  constituirse  si  el  numero  de  asociados  era  inferior  a  siete. 

11.  En  los  arts.  234  y  235  se  senalan  las  formaUdades  a  que  esta  sujeta  en 
Venezuela  la  constitucion  de  las  compaiiias  en  comandita  por  acciones  y  las  com- 
panias anonimas.  Casos  hay  en  que  las  companias  no  han  menester  desde  un  prin- 
cipio  de  grandes  capitales,  y  el  legislador,  atento  a  esa  consideracion,  ha  permitido 
(art.  233)  que  sin  ningun  genero  de  pubhcaciones,  y  aun  sin  que  todo  el  capital 
este  suscrito,  puedan  algunos  capitalistas  comenzar  el  giro  con  solo  la  declaracion 
hecha  ante  el  Registro  por  todos  los  suscritores  y  en  que  conste  el  objeto  de  ella 
y  su  nombre,  el  monto  del  capital  social  y  la  cantidad  entrada  en  caja.  Debe, 
sin  embargo,  no  olvidarse  que  la  sociedad  no  esta  aun  definitivamente  constituida, 
y  que  esto  no  ocurre  sino  despues  que  se  haya  dado  cumplimiento  a  lo  prevenido 
en  los  arts.  235  y  244  (vease  la  parte  final  del  art.  306). 

12.  Gerieralmente,  la  administracion  es  encomendada  en  las  companias  anonimas 
a  mas  de  una  persona,  razon  por  la  cual  el  Codigo  autoriza  (art.  258)  el  nombra- 
miento  de  gerentes  6  directores  para  que  a  cargo  de  6Ilos  corra  la  gestion  diaria 
de  los  negocios  de  la  sociedad,  asi  como  la  representacion  de  la  misma  en  lo  que 
concierna  a  esa  gestion. 

13.  La  direccion  superior  de  estas  sociedades  esta  &  cargo  de  las  asambleas 
de  accionistas,  las  cuales  son  ordinarias  y  extraordinarias.  Los  estatutos,  y  en  su 
defecto  la  ley  (arts.  236,  264,  266  y  271),  senalan  el  numero  de  accionistas  necesario 
para  la  constitucion  de  las  asambleas,  las  cuales  tienen,  segun  su  caracter,  especiales 
atribuciones.  Para  garantia  de  los  accionistas,  la  ley  ha  tenido  el  ouidado  de  fijar 
la  manera  en  que  deben  ellos  ser  citados  (arts.  267  y  269),  y  el  medio  de  dictar 
aqueUas  providencias  que  se  relacionan  mas  intimamente  con  la  existencia  de  la 
sociedad  (arts.  270  y  271). 

1 4.  Las  acciones,  segun  el  Codigo  de  Venezuela,  pueden  ser  nominativas  6  al  porta- 
dor,  esto  es,  6  de  la  pertenencia  de  la  persona  cuyo  nombre  esta  designado  en  el  titulo, 
6  de  la  de  aquel  que  las  posee ;  pero  las  acciones  al  portador  no  pueden  emitirse  mientras 
no  este  integramente  pagado  su  valor.  Se  ha  querido  facilitar  de  esta  suerte  la  conver- 
sion de  los  certif  icados  6  acciones  provisionales  y  hacer  a  los  cesionarios,  al  par  de  los 
suscritores,  responsables  para  con  los  acreedores  de  todo  el  capital  suscrito. 

15.  Para  la  cesion  de  las  acciones  de  una  sociedad  existen  reglas  especiales 
que  derogan  las  ya  expuestas  (VII,  11).  Asi,  las  acciones  nominativas  se  ceden 
(art.  285)  por  declaracion  hecha  en  los  libros  de  la  compania,  firmada  por  el  cedente 
y  el  cesionario.  La  venta  de  las  acciones  al  portador  se  verifica  como  la  de  cual- 
quier  efecto  de  comercio  de  la  misma  especie;  pero  si  pertenecieren  a  menores,  la 
venta  debe  hacerse  (art.  349  del  Codigo  CivH)  con  autorizacion  del  Juez  de  Primera  In- 
stancia  en  lo  Civil,  quedandole  en  todo  caso  al  menor  todos  sus  derechos  contra  el  tutor. 

16.  El  art.  290  enumera  los  casos  en  que  tiene  efecto  la  disolucion  de  las  socie- 
dades mercantiles,  en  lo  cual  se  aparta  un  tanto  de  lo  que  el  Codigo  Civil  (art.  1642) 
dispone  sobre  la  materia,  a  saber:  que  las  sociedades  civiles  terminan:  1."  Por 
la  expiracion  del  plazo;  —  2.°  Por  el  perecimiento  de  la  cosa  6  la  consumacion 
del  negocio;  —  3.°  Por  la  muerte  de  uno  de  los  socios;  —  4.°  Por  la  interdiccion, 
insolvencia  6  quiebra  de  un  socio;  —  5.°  Por  la  voluntad  expresada,  por  uno  6 
varios  socios,  de  no  querer  continuar  en  la  sociedad  cuando  esta  sea  de  duracion 
ilimitada. 

Como  en  las  sociedades  civiles,  en  las  sociedades  mercantiles  en  nombre  colectivo, 
las  cuales  son  siempre  constituidas  en  consideracion  a  determinadas  personas,  la 
muerte,  interdiccion  6  quiebra  de  un  socio  produce  su  disolucion;  debiendo  adver- 
tirse  que  el  Codigo  de  Comercio  ha  ido  mas  lejos  que  el  Civil  al  agregar  a  las  causas 
nombradas  la  de  inhabUitacion  de  uno  de  los  socios,  estado  en  que  se  encuentran 


VENEZUELA:  STJRVEY  OF  COMMERCIAL  LAW.  34 

Btituted  the  promoters  jointly  and  severally  bound  for  aU  the  obligations  which, 
with  the  object  of  such  formation,  they  have  contracted. 

9.  With  the  object  of  preserving  the  integrity  of  the  association  capital,  the 
Venezuelan  law  forbids  promoters  to  reserve  to  themselves  any  premium,  broker- 
age or  advantage  which  may  be  taken  from  the  capital ;  but  on  account  of  the  diffi- 
culty which  exists  in  making  such  a  provision  effective,  and  having  regard  further 
to  the  practices  which  prevail  in  operations  of  this  sort,  it  has  considered  it  expe- 
dient to  aUow,  after  the  vote  of  the  general  meeting  (arts.  239  and  242),  that  there 
should  be  granted  to  the  promoters  (art.  232)  a  share  of  the  profits  for  a  fixed  period. 

10.  In  the  existing  Code  the  provision,  arbitrary  and  easy  to  be  frustrated, 
contained  in  art.  186  of  the  former,  according  to  which  joint-stock  companies  could 
not  be  formed  if  the  number  of  members  should  be  less  than  seven,  was  suppressed. 

11.  In  arts.  234  and  235  are  set  forth  the  formalities  to  which  in  Venezuela 
the  construction  of  partnerships  Umited  by  shares  and  joint-stock  companies  is 
subject.  There  are  instances  in  which  associations  have  no  need  at  the  beginning 
for  large  capital,  and  the  legislator,  regardful  of  this,  has  allowed  (art.  233)  that 
eertain  contributors  may  commence  operations  without  any  kind  of  advertisement, 
and  even  without  aH  the  capital  being  subscribed,  with  merely  the  declaration  made 
before  the  Registrar  by  all  the  subscribers  regarding  the  object  thereof,  its  name, 
the  amount  of  social  capital,  and  the  sum  fuUy  paid-up.  It  must  not  however  be 
forgotten  that  the  association  is  not  thus  definitely  constructed,  and  that  that 
does  not  happen  until  after  what  is  provided  in  arts.  235  and  244  (see  the  final 
portion  of  art.  306)  has  been  fulfilled. 

12.  In  general,  the  management  of  joint-stock  companies  is  entrusted  to  more 
than  one  person,  on  account  of  which  the  Code  (art.  258)  authorizes  the  nomina- 
tion of  managers  or  directors,  in  order  that  the  every-day  management  of  the  af- 
fairs of  the  company  should  be  under  their  control,  just  as  the  representation  thereof 
in  whatever  concerns  such  management. 

13.  The  ultimate  direction  of  such  companies  rests  with  meetings  of  share- 
holders, ordinary  or  extraordinary.  The  articles,  and  in  their  default  the  law 
(arts.  236,  264,  266  and  271),  provide  the  quorum  of  shareholders  necessary  for  the 
constitution  of  such  meetings,  which  have,  according  to  their  character,  specific 
functions.  As  a  guaranty  to  shareholders,  the  law  has  been  at  the  pains  of  fixing 
the  way  in  which  they  must  be  summoned  (arts.  267  and  269),  and  the  means  of 
taking  those  measures  which  are  most  closely  concerned  with  the  existence  of 
the  company  (arts.  270  and  271). 

14.  The  shares,  according  to  the  Code  of  Venezuela,  can  be  by  name  or  to  bearer, 
that  is  to  say,  either  belonging  to  the  person  whose  name  is  placed  on  the  certificate,  or  to 
the  person  actually  holding  them ;  but  shares  to  bearer  cannot  be  issued  until  their  va- 
lue is  wholly  paid-up.  It  has  been  sought  to  facilitate  in  this  way  the- conversion  of 
the  certificates  or  provisional  shares,  and  the  making  of  the  transferees  equally  with 
the  subscribers  responsible  towards  the  creditors  for  the  whole  capital  subscribed. 

15.  For  the  transfer  of  the  shares  of  a  company  special  regulations,  replacing 
those  already  set  forth  (VTI,  11),  exist.  Thus  shares  in  favour  of  named  persons 
are  transferred  (art.  285)  by  declaration  made  in  the  books  of  the  company,  signed 
by  transferor  and  transferee.  The  sale  of  bearer  shares  is  effected  Uke  that  of  any 
commercial  security  of  the  like  kind;  but  if  they  belong  to  minors,  the  sale  must 
be  made  (art.  349  of  the  Civil  Code)  with  the  approval  of  the  Civil  Judge  of  First 
Instance,  preserving  in  any  case  to  the  minor  aU  his  rights  against  his  guardian. 

16.  Art.  290  sets  out  the  cases  in  which  the  dissolution  of  mercantile  asso- 
ciations takes  place,  in  which  is  contained  a  portion  of  what  the  Civil  Code  (art.  1642) 
provides  on  the  matter,  that  is  to  say :  that  associations  at  civil  law  terminate :  1.  By 
the  effluxion  of  the  period;  —  2.  By  the  destruction  of  the  subject-matter  or  the 
completion  of  the  business;  —  3.  By  the  death  of  one  of  the  members;  —  4.  By 
the  interdiction,  insolvency  or  banb-uptcy  of  a  member;  —  5.  By  the  expressed 
will  of  one  or  several  members  not  to  seek  to  remain  in  the  association,  in  the  event 
of  it  being  of  unlimited  duration. 

As  in  civil  associations,  so  in  unlimited  commercial  partnerships,  which  are 
always  constituted  with  reference  to  defined  persons,  the  death,  interdiction  or 
bankruptcy  of  a  partner  brings  about  a  dissolution;  it  being  well  understood  that 
the  Commercial  Code  has  gone  much  further  than  the  Civil,  in  adding  to  the  grounds 
named,  that  of  incapacity  of  one  of  the  partners,  a  condition  including  the  weak 
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el  debil  de  entendimiento  cuya  situacion  no  sea  tan  grave  que  de  lugar  a  interdiccion, 
y  el  prodigo,  y  a  consecuencia  del  cual  se  haUan  uno  y  otro  incapacitados  para 
estar  en  juicio,  celebrar  transacciones,  tomar  d  pr6stamo,  percibir  sus  creditos, 
dar  liberaciones,  enajenar  6  hipotecar  sus  bienes  y  realizar  cualquier  acto  que  exceda 
de  la  simple  administracion,  cuando  no  estan  asistidos  del  curador  que  el  Juez 
les  nombra  (art.  394  del  Codigo  Civil).  Esto  mismo  tiene  aplicacion  respecto  de  las 
sociedades  en  comandita  cuando  no  existe  convencion  en  contrario;  pero  en  las 
que  lo  son  por  acciones  la  disolucion  no  tiene  lugar  cuando  el  socio  muerto,  entredicho 
6  inhabilitado  ha  sido  subrogado  con  arreglo  al  art.  227.  En  el  caso  de  muerte  de 
un  socio,  la  sociedad  en  nombre  colectivo  6  en  comandita  puede  continuar,  si  asi 
se  ha  estipulado,  con  sus  herederos  6  solo  con  las  socios  supervivientes;  caso  este 
ultimo  en  que  los  herederos  del  socio  difunto  no  tienen  dereoho  sino  a  pedir  la 
particion  del  haber  social  (art.  1645  Codigo  Civil).  El  art.  306  indica  un  caso 
especial  de  disolucion  de  las  sociedades  y  pauta  la  manera  que  pueden  emplear 
los  socios  para  retirarse  de  las  companias  anonimas  y  en  comandita  por  acciones 
cuando  en  la  constitucion  definitiva  de  eUas  no  se  ban  cumplido  las  prescripciones 
de  ley. 

17.  Disuelta  una  sociedad  mercantil,  su  personaHdad  subsiste  integramente 
para  las  necesidades  de  su  Uquidacion,  la  cual  principia  el  dia  mismo  en  que  se 
verifica  el  hecho  que  produce  tal  estado  (arts.  292,  310  y  siguientes).  En  las  socie- 
dades civiles  de  forma  comercial  rigen  en  un  todo  las  normas  que  anteceden,  pues 
si  en  dichas  sociedades  se  produjera  desde  el  dia  mismo  de  la  disolucion  el  estado 
de  comunidad  que  entonces  se  advierte  en  las  genuinamente  civiles,  los  terceros, 
en  beneficio  de  los  cuales  se  supone  que  la  personalidad  de  la  compaiiia  existe  toda- 
via,  recibirian  con  eUo  grave  perjuicio.  Bastara  decir  que  de  no  ser  esto  asi,  no 
podria  practicamente  intentarse  juicio  contra  la  liquidacion  de  una  sociedad  ano- 
nima  civil  cuyas  acciones  fueran  al  portador,  dado  que  seria  preciso  conocer  el 
nombre  de  los  tenedores  a  fin  de  proceder,  contra  cada  uno  de  eUos,  por  la  parte 
que  les  respecte. 

18.  El  Codigo  de  Venezuela  ha  seguido  el  ejemplo  de  los  de  otras  naciones 
al  disponer  que  todo  contrato  de  sociedad  conste  necesariamente  por  escrito ;  pero  ha 
cuidado,  al  propio  tiempo,  de  que  los  derechos  de  los  terceros  de  buena  f  e  que  contratan 
con  una  sociedad  conocida  y  que  no  ha  observado  en  su  constitucion  tal  solemnidad 
no  queden  defraudados  (art.  301).  Antes  hablamos  (16.  final)  de  cierta  forma 
especial  de  disolucion  de  las  sociedades  y  de  la  facultad  concedida  a  los  socios  para 
separarse  de  ellas ;  restanos  decir  ahora  que  una  y  otra  cosa  son  en  realidad  una 
sancion  por  la  falta  de  observancia  de  las  normas  que  conciemen  la  forma  y  pubU- 
cacion  del  contrato  social  (arts.  302,  303,  304,  305  y  307),  sancion  que  en  nada  exoluye 
la  efectividad  de  la  que  prescriben  los  arts.  26  y  28;  y  que  claramente  demuestra 
que  la  compaiiia  no  puede  existir  legalmende  si  falta  el  contrato  constitutivo. 

19.  Estableciendo  una  excepcion  del  principio  contenido  en  el  art.  138,  el  legis- 
lador  previene  que  con  el  trascurso  de  cinco  anos  queda  extinguida  la  obUgacion 
soUdaria  de  los  socios;  debiendo  advertirse  que  el  que  no  intentare  su  accion  dentro 
de  ese  lapso  de  tiempo,  que  se  cuenta  desde  el  dia  en  que  termina  la  compaiiia,  no 
podra  proceder  sino  contra  la  Uquidacion,  si  aun  durase,  y  por  los  fondos  sociales 
indivisos;  6  separadamente  contra  cada  uno  de  los  socios  en  proporcidn  de  lo  que 
por  capital  y  ganancias  le  hubiere  correspondido  en  la  hquidacion. 

20.  Segiin  lo  que  anteriormente  se  expuso,  las  asociaciones  en  participaoion 
no  existen  para  los  terceros,  carecen  de  personalidad  y,  por  lo  tanto,  el  socio  que 
las  representa  es  el  unico  que  posee,  respecto  de  los  que  con  el  contratan,  las  cuah- 
dades  de  acreedor  y  de  deudor.  Por  eso  es  que  la  ley  no  las  sujeta  a  ninguna  formah- 
dad  de  pubHcacion  (art.  326),  y  ha  dispuesto  que  los  participantes  tienen  derecho 
a  figurar  como  acreedores  en  la  quiebra  de  aquel  con  quien  ban  estado  Ugados  de 
esa  manera  (art.  324). 

XIV.  Sociedades  extranjeras  en  Venezuela. 

1.  Lo  primero  que  importa  determinar  es  la  manera  de  distinguir  una  sociedad 
venezolana  de  una  sociedad  extranjera.  Las  leyes  de  la  RepubHca  no  registran 
regla  alguna  de  que  pudieramos  servirnos  en  el  particular,  por  lo  que  la  resolucion  del 
punto  habrd  de  buscarse  en  el  espiritu  dominante  en  la  legislacion  del  pais.     Si  se 
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of  intellect,  whose  state  may  not  be  serious  enough  to  warrant  an  interdictioti, 
and  the  spendthrift,  in  consequence  of  which  either  is  found  incapable  of  appearing 
in  legal  proceedings,  carrying  out  transactions,  accepting  loans,  collecting  debts, 
giving  discharges,  aUenating  or  mortgaging  property,  and  carrying  through  any 
transaction  which  goes  beyond  simple  management,  unless  they  have  the  assi- 
stance of  a  curator  nominated  for  them  by  the  Judge  (art.  394  of  the  Civil  Code). 
This  also  applies  regarding  Hmited  partnerships  when  no  agreement  exists  to  the 
contrary;  but  in  such  as  are  hmited  by  shares,  dissolution  does  not  take  place  when 
the  dead  partner  or  the  one  interdicted  or  incapacited  has  been  replaced  according 
to  art.  227.  In  the  case  of  the  death  of  a  partner,  an  unlimited  or  limited  partnership 
can  continue,  if  it  has  been  so  stipulated,  with  his  heirs  or  only  with  the  surviving 
partners;  in  the  latter  event  the  heirs  of  the  deceased  partner  have  no  right  except 
to  claim  partition  of  the  partnership  estate  (art.  1645  Civil  Code).  Art.  306  deals 
with  a  specific  instance  of  dissolution  of  partnership  and  indicates  the  method 
which  can  be  employed  by  members  in  order  to  withdraw  from  joint-stock  com- 
panies and  partnerships  hmited  by  shares,  when  in  their  defined  constitution  the 
provisions  of  the  law  have  not  been  fulfilled. 

17.  Where  a  commercial  association  is  dissolved,  its  pcrsonahty  subsists  in 
in  full  for  the  essentials  of  its  winding-up,  which  begins  on  the  day  on  which 
the  event  takes  place  which  brings  about  that  condition  (arts.  292,  310  and  follow- 
ing). In  civH  associations  with  commercial  form,  the  conditions  preceding  wholly 
prevail,  because  if  in  such  associations  the  state  of  tenancy  in  common,  which 
would  then  ensue  in  those  purely  civil,  comes  into  existence  from  the  very  day  of 
the  dissolution,  third  persons,  for  the  benefit  of  whom  it  is  assumed  that  the  per- 
sonahty  of  the  association  exists  still,  would  thereby  incur  serious  prejudice.  It  would 
be  sufficient  to  say,  that  if  this  were  not  so,  actions  against  the  hquidators  of  a  Civil 
joint-stock  company  whose  shares  were  to  bearer,  would  in  practice  not  be  able  to  be 
brought,  seeing  that  it  would  be  essential  to  know  the  names  of  the  holders  in  order 
to  proceed,  against  any  one  of  them,  for  the  proportion  concerning  him. 

18.  The  Code  of  Venezuela  has  followed  the  example  of  those  of  other  nations 
in  providing  that  every  contract  of  association  must  necessarily  be  in  writing ;  but 
has  at  the  same  time  taken  care  that  the  rights  of  third  persons  in  good  faith  who 
contract  with  a  known  association,  which  has  not  in  its  constitution  observed  such 
formaUty,  may  not  become  defrauded  (art.  301).  We  speak  above  (at  the  end  of 
art.  16)  of  a  certain  specific  form  of  dissolution  of  associations,  and  of  the  power 
granted  to  members  to  mthdraw  therefrom;  it  remains  now  to  be  said  that  both 
are  in  reality  sanctions  for  the  failure  to  observe  the  standards  regarding  the  form 
and  pubhcation  of  the  contract  of  association  (arts.  302,  303,  304,  305  and  307), 
sanctions  which  in  no  way  diminish  the  force  of  what  is  prescribed  by  arts.  26 
and  28 ;  and  which  clearly  shew  that  the  association  cannot  in  law  exist  if  the  con- 
stitutive contract  be  wanting. 

19.  Establishing  an  exception  to  the  principle  laid  down  in  art.  138,  the  legis- 
lator provides  that  by  the  lapse  of  five  years  the  joint  and  several  obUgation  of  the 
partners  becomes  extinguished;  it  being  however  understood  that  he  who  does 
not  bring  his  action  within  that  period,  which  is  calculated  from  the  day  on  which 
the  association  terminates,  will  not  be  able  to  proceed  except  against  the  estate, 
if  it  still  exists,  and  the  partnership  funds  remaining  undivided;  or  separately 
against  each  one  of  the  partners  in  proportion  to  that  which  in  respect  of  capital  and 
profits  have  fallen  to  him  in  the  winding-up. 

20.  According  to  what  is  expressed  above,  associations  in  joint  adventure  do 
not  exist  regarding  third  persons;  they  lack  juridical  personahty;  and  hence  the 
partner  who  represents  them  is  the  only  one  who  holds,  regarding  persons  con- 
tracting with  Mm,  the  quahties  of  creditor  or  debtor.  Hence  the  law  does  not 
subject  them  to  any  formahty  of  publication  (art.  326),  and  has  provided  that 
those  sharing  have  the  right  to  rank  as  creditors  in  the  bankruptcy  of  him  with 
whom  they  have  been  hnked  in  that  fashion  (art.  324). 

XIV.  Foreign  Associations  in  Venezuela. 

1.  It  is  of  the  first  importance  to  fix  the  method  of  distinguishing  a  Venezuelan 
from  a  foreign  association.  The  laws  of  the  RepubHc  contain  no  rule  from  which 
we  can  derive  assistance  in  this  particular  regard,  and  consequently  the  solution 
of  the  point  must  be  sought  in  the  dominant  trend  of  the  legislation  of  the  country. 
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atiente  a  que,  de  conformidad  con  el  numero  9  del  articulo  22  del  Codigo  de 
Comercio,  en  el  registro  de  comercio  debe  anotarse  un  extracto  de  las  escrituras 
en  que  se  forme,  se  prorrogue  6  se  disuelva  una  sociedad,  justo  es  pensar  que  la 
disposicion  en  referenda  esta  destinada  a  ser  apHoada  unicamente  a  las  personas 
juridicas  de  indole  mercantil  creadas  dentro  del  territorio  de  la  RepubUca,  dado 
que  las  leyes  de  esta  carecen  de  eficacia,  por  regla  general,  m4s  aUa  de  las  fronteraa 
de  la  Nacion.  En  consecuencia,  puede  afirmarse  que  una  sociedad  es  venezolana, 
siempre  que  haya  sido  constituida  de  acuerdo  con  la  ley  de  Venezuela. 

Contribuye  a  fortalecer  esta  opinion  la  circunstancia  de  que  el  articulo  294 
del  Codigo  de  Comercio,  al  tratar  de  las  formaUdades  que  ban  de  llenar  ciertas 
spciedades  extranjeras  hable  de  documentos  necesarios  4  la  constitucion  de  la  com- 
pania,  conforme  a  las  leyes  de  su  nacionaUdad.  Por  lo  demas,  sabido  es  que  la 
jurisprudencia  de  diversos  Estados,  bien  asi  como  mucbos  tratadistas  de  indisoutible 
autoridad,  ban  formulado  el  principio  de  que  las  sociedades  tienen  la  nacionaUdad 
del  legislador  de  quien  ban  recibido  su  existencia^).  La  teoria,  por  algunos  autoren 
sustentada,  de  que  el  domicibo  de  la  compafiia  6  el  de  su  principal  establecimiento 
determina  la  nacionabdad  del  ente  juridico,  debe  ser  desecbada  en  Venezuela,  por 
cuanto  tal  teoria  esta  en  abierta  contradicoion  con  la  doctrina  estatutaria,  formal 
y  expresamente  aceptada  por  el  articulo  7°  del  Codigo  Civil.  Si  el  estado  y  capa- 
oidad  de  una  persona  venezolana,  aun  cuando  resida  6  este  domicibada  en  el  extran- 
jero,  se  rige  por  las  leyes  que  la  Repubbca  dicta  (articulo  7°  citado),  raro  seria 
que  la  nacionaUdad  de  los  entes  morales  pudiera  depender  del  becbo  del  domicibo. 
En  conclusion,  puede  sentarse  que  una  sociedad  sera  venezolana  6  extranjera  segtin 
que  su  constitucion,  efectuada  sin  fraude  alguno,  emane  de  la  soberania  de  Vene- 
zuela 6  de  una  soberania  extrana,  e  independientemente  de  la  nacionaUdad  de  los 
socios. 

Una  excepcion  tenemos  que  bacer  a  la  regla  que  antecede.  Por  ministerio 
del  articulo  124  de  la  Constitucion  de  27  de  abrU  de  1904,  las  sociedades  que  se 
formen  en  ejercicio  de  un  contrato  de  interns  publico  celebrado  con  autoridadea 
federates  6  seccionales,  seran  venezolanas,  de  la  misma  manera  que  las  companiaa 
que  se  organicen  para  explotar  una  concesion  minera,  conforme  lo  previene  el  ar- 
ticulo 18  del  Codigo  de  Minas,  de  23  de  enero  de  1904. 

2.  El  Codigo  CivU,  despues  de  clasificar  las  personas  en  naturales  y  juridicas, 
las  divide  en  venezolanas  y  extranjeras  (arts.  13  y  15);  y  como  en  la  Repubbca, 
los  extranjeros,  esten  6  no  domiciliados  en  ella,  gozan  de  los  mismos  derecbos  civiles 
que  los  venezolanos,  la  declaracion  que  en  el  particular  ha  becbo  el  legislador  debe 
por  igual  alcanzar,  asi  a  las  personas  fisicas  como  a  las  meras  creaciones  juridicas, 
Siempre  lo  ban  entendido  de  este  modo  los  tribunales  venezolanos  y  los  comen- 
tadores  del  derecbo  patrio.  „E1  goce  concedido  a  los  extranjeros  por  el  articulo  17 
(Codigo  Civil  de  1873),  dice  Sanojo,  no  esta  subordinado  a  la  condicion  de  reciproci- 
dad,  esto  es,  no  se  requiere  para  su  existencia  que  la  nacion  a  que  perteneoe  el  ex- 
tranjero  lo  conceda  tambien  a  los  venezolanos,  ni  tampoco  se  bace  distincion  entre 
personas  naturales  y  juridicas.  Asi  es  que  una  nacion  extranjera,  las  secciones 
de  que  se  compone  y  las  corporaciones  que  scan  personas  juridicas  por  las  leyes 
del  pais  &  que  pertenecen,  seran  admitidas  al  goce  de  los  derecbos  civUes  de  Vene- 
auela^)."  Al  ocuparse  de  la  clasificacion  antes  mencionada,  el  expositor  Dominioi 
dice,  por  su  parte:  ,,Esa  division  se  refiere  tanto  a  las  personas  naturales  como  a 
las  juridicas,  puesto  que  corporaciones  extranjeras  pueden  tener  derecbos  y  obliga- 
ciones  en  Venezuela 3)." 

El  novisimo  Codigo  de  Comercio,  que  entro  A  regir  el  19  de  abril  de  1904,  se 
^tuvo  a  las  reglas  citadas  y  confirmo  las  opiniones  de  los  autores,  por  lo  que  a  ciertas 
personas  morales  se  refiere.  En  efecto,  el  articulo  293  de  dicbo  Codigo  estatuye 
que  ,,las  sociedades  extranjeras  pueden  bacer  negocios  y  compa.recer  en  juicio  en 
Venezuela,  ya  como  demandantes,  ya  como  demandadas;  pero  quedando  sujetas 
a  las  disposiciones  legales  sobre  los  no  domicUiados". 

Con  lo  que  va  expuesto  queda  dicbo  que  en  Venezuela  seria  de  todo  punto 
ociosa  la  debatida  cuestion  de  si  las  personas  juridicas,  para  ser  admitidas  en  pais 

1)  Fiore,  Diritto  Internazionale  Privato,  4a  edizione,  vol.  I,  numero  305.  —  Weiaa,  Traiti 
Elementaire  de  Droit  International  Prive,  pig.  143.  —  *)  Dominioi,  Comentarios  al  C6digo  Civil 
Venezolano.  Tomo  I,  pdg.  58.  —  *)  Sanojo,  Instituciones  de  Dereoho  CSvil  Venezolano.  Tomo  I, 
-nlim.  61,  pag.  70. 
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If  one  has  regard  to  the  fact  that  in  conformity  with  No.  9  of  art.  22  of  the 
Commercial  Code,  in  the  commercial  register  must  be  entered  an  abstract  of  the 
instruments  by  which  an  association  is  formed,  extended  or  dissolved,  it  is  rea- 
sonable to  think  that  the  provision  referred  to  is  intended  to  be  applied  only  to 
juridical  persons  of  a  commercial  natiire  constituted  within  the  territory  of  the 
Republic,  seeing  that  the  laws  thereof  are  wantiag  in  force,  as  a  general  rule,  out- 
side the  national  frontiers.  Consequently  it  can  be  affirmed  that  an  association 
is  Venezuelan,  whenever  it  may  have  been  constituted  in  accordance  with  the  law 
of  Venezuela. 

The  circumstance  that  art.  294  of  the  Commercial  Code,  in  treating  of  the  for- 
malities which  have  to  be  fulfilled  by  certain  foreign  associations,  speaks  of  docu- 
ments essential  to  the  constitution  of  the  association,  in  conformity  with  the  laws 
of  their  nationality,  tends  to  strengthen  this  view.  Moreover  it  is  known  that  the 
jurisprudence  of  different  States,  as  well  as  many  commentators  of  indisputable  au- 
thority, have  formulated  the  principle  that  associations  have  the  nationahty  of  the 
system  of  legislation  under  which  they  have  derived  their  existence i).  The  theory 
maintained  by  several  writers,  that  the  domicile  of  the  association  or  of  its  principal 
place  of  business  determines  the  nationality  of  the  juridical  personality,  has  to 
be  disregarded  in  Venezuela,  because  such  theory  is  in  open  repugnance  to  the 
statutory  doctrine,  formally  and  expressly  laid  down  in  art.  7  of  the  Civil  Code. 
If  the  status  and  capacity  of  a  Venezuelan  person,  even  when  he  resides  or  is  domi- 
ciled abroad,  is  governed  by  the  laws  which  the  Republic  decrees  (art.  7  cited), 
it  would  be  strange  that  the  nationahty  of  abstract  entities  should  depend  upon 
the  fact  of  domicil.  Finally,  it  is  settled  that  an  association  is  Venezuelan  or 
foreign  according  to  whether  its  constitution,  no  fraud  being  present,  issues  from 
the  sovereignty  of  Venezuelan  or  from  a  foreign  sovereignty,  and  independently 
of  the  nationality  of  its  members. 

One  exception  we  must  make  to  the  preceding  rule.  By  virtue  of  art.  124  of 
the  constitution  of  27th  April  1904,  associations  which  are  formed  in  pursuance 
of  a  contract  of  public  concern  entered  into  with  authorities  federal  or  departmental, 
are  Venezuelan,  in  the  same  way  as  companies  formed  to  exploit  a  mineral  con- 
cession, in  accordance  with  the  provision  of  art.  18  of  the  Mining  Code,  of  the  23th  Jan. 
1904. 

2.  The  Civil  Code,  after  the  division  of  persons  into  natural  and  juridical, 
classifies  them  as  Venezuelan  and  foreign  (arts.  13  and  15) ;  and  as  in  the  Republic 
foreigners,  whether  or  not  domiciled  therein,  enjoy  the  same  civil  rights  as  Vene- 
zuelans, the  declaration  which  on  this  head  the  legislator  has  made  must  equally 
extend  to  mere  creatures  of  the  law  as  well  as  to  physical  persons.  The  Courts  of  Vene- 
zuela and  the  commentators  on  national  law  have  always  so  understood.  "The 
enjoyment  granted  to  foreigners  by  art.  17  (Civil  Code  of  1873),"  says  Sanojo, 
"is  not  dependent  upon  the  condition  of  reciprocity,  that  is,  does  not  require  for  its 
existence  that  the  nation  to  whom  the  foreigner  belongs  should  itself  grant  it 
to  Venezuelans,  neither  does  it  make  a  distinction  between  persons  natural  and  per- 
sons juridical.  Thus  it  is  that  a  foreign  nation,  the  departments  of  which  it  is  com- 
posed, and  corporations  which  may  have  juridical  personahty  by  the  laws  of  the 
country  to  which  they  belong,  will  be  admitted  to  the  enjoyment  of  the  civil  rights 
of  Venezuela 2)."  In  deaUng  with  the  before  mentioned  classification,  the  commen- 
tator Dominici  says  on  his  part:  "This  division  refers  as  much  to  natural  persons  as 
to  juridical  persons,  since  foreign  corporations  can  have  rights  and  obhgations 
in  Venezuela 3)."  The  latest  Commercial  Code,  which  came  into  force  the  19th  April 
1904,  adhered  to  the  rules  cited,  and  confirmed  the  opinions  of  the  authors,  referring 
to  certain  abstract  personalities.  In  effect  art.  293  of  such  Code  enacts  that  "foreign 
associations  can  transact  business  and  appear  in  judicial  proceedings  in  Venezuela, 
whether  as  plaintiffs  or  defendants;  but  remain  subject  to  the  provisions  of  the 
law  regarding  undomiciled  persons." 

With  what  has  been  set  forth,  it  must  be  taken  that  in  Venezuela  it  would  be 
a  wholly  fruitless  task  to  debate  the  question  whether  juridical  persons,  in  order 

1)  Fiore,  Diritto  Internazionale  Private  4.  Edition.  Vol.  1,  No.  305.  Weiss,  Traits  E16- 
mentaire  de  Droit  International  Priv6,  p.  143.  —  ^)  Dominici,  Commentaries  on  the  Civil 
Code  of  Venezuela.  Vol.  1,  p.  58.  — ^)  Sanojo,  Institutes  of  the  Civil  Law  of  Venezuela.  Vol.  1, 
No.  61,  p.  70. 
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extranjero  al  disfrute  de  los  dereehos  concedidos  a  los  nacionales,  necesitan  que 
la  autoridad  local  les  acuerde  permiso  suficiente  que  equivalga  a  una  nueva  consti- 
tucion  6,  por  lo  menos,  al  reconocimiento  de  au  existencia  por  dicho  pais. 

Un  convenio,  todavia  vigente,  celebrado  por  la  Republica  con  el  Reino  de 
B61gica  en  25  de  mayo  de  1882,  establece  que  las  sociedades  anonimas  y  las  otras 
sociedades  comerciales,  industriales  6  financieras  que  estan  constituidas  6  autoriza- 
das  segun  las  leyes  particulares  de  una  de  las  dos  partes,  seran  reconocidas  mutua- 
mente,  de  manera  que  estas  sociedades  6  asooiaciones  podran  ejercer  todos  sus 
dereehos  y  comparecer  en  justicia,  sea  para  intentar  una  accion,  sea  para  defenderse 
en  los  Estados  de  la  otra  parte,  sin  otra  condicion  que  la  de  conf  ormarse  a  las  leyes 
de  estos  Estados^). 

3.  La  existencia  y,  por  lo  tanto,  la  aptitud  legal  de  una  persona  juridica 
cualquiera  dependen  de  la  ley  del  Estado  a  cuyo  amparo  6  bajo  la  sujeci6n  de  la 
cual  nacio.  De  aqui  que  el  estado  y  capacidad  de  tales  personas  haya  de  regirse 
en  Venezuela  por  la  respectiva  ley  nacional  constitutiva,  como  lo  ordena  la  parte 
final  del  articulo  17  del  Codigo  Civil,  que  dice  asi:  „Esto  (el  hecho  de  que  gocen 
de  los  dereehos  civiles  de  los  venezolanos)  no  impide  la  aplicacion  de  las  leyes  ex- 
tranjeras  relativas  al  estado  y  capacidad  de  las  personas  en  los  casos  autorizados 
por  el  Derecho  Intemacional  Privado." 

En  esa  virtud,  es  a  las  leyes  mencionadas  a  las  cuales  habran  de  acudir  los 
magistrados  venezolanos  siempre  que  haya  de  resolverse  si  una  sociedad  extranjera 
existe  6  no;  lo  mismo  que  cuando  sea  menester  inquirir  las  facultades  y  privilegios  de 
que  legitimamente  puede  hacer  uso. 

t  Sin  embargo,  el  hecho  de  que  una  legislacion  extrana  permita  la  organizacion 
y  funcionamiento  de  una  sociedad  que  las  leyes  venezolanas  prohiben,  6  cuyos 
fines  no  sean  tenidos  por  eUas  como  lioitos,  no  seria  fundamento  bastante  para 
que  la  personalidad  de  esa  sociedad  fuese  considerada  en  la  Republica  como  existente. 

Bien  sabido  es  que  la  aplicacion  de  una  regla  proveniente  de  soberania  extran- 
jera no  se  hace  lugar  cuando  la  regla  en  cuestion  contradice  aquellos  preceptos 
en  cuya  observanoia  esta  interesado  el  orden  publico  del  Estado  en  donde  se  trata 
de  llevarla  a  cabo.  Tal  sucederia,  por  ejemplo,  con  las  comunidades  de  reUgiosas, 
extinguidas  en  Venezuela  por  ley  de  5  de  marzo  de  18742) ;  con  toda  sociedad  a 
titulo  universal,  sea  de  bienes  presentes  y  venideros,  6  de  unos  6  de  otros;  con  las 
sociedades  de  ganancias  a  titulo  universal  que  no  fuesen  entre  conyuges  (art. 
1618  del  Codigo  Civil);  con  las  sociedades  que  se  organizaran  en  el  extranjero  para 
explotar  el  contrabando,  establecer  loterias  6  fundar  casas  de  juego. 

Otro  tanto  debe  deoirse  de  lo  que  concieme  al  ejercicio  y  goce  de  ciertas  facul- 
tades y  dereehos  que  la  ley  extranjera  acuerda  a  personas  juridicas  no  despro vistas 
de  personaHdad  en  Venezuela.  Una  sociedad  constituida  fuera  de  la  Republica 
no  puede  reaUzar  en  eUa  acto  alguno  que  sus  leyes  prohiban  6  que  no  este  de  acuerdo 
con  las  normas  que  hubiere  dictado  en  resguardo  de  sus  intereses,  aun  cuando  la 
ley  nacional  de  la  sociedad  lo  autorizara.  Asi,  una  iglesia  extranjera  no  podria 
recibir  por  testamento  en  la  Republica  (art.  740  del  Codigo  Civil) ;  los  institutes 
extranjeros  Uamados  de  manos  muertas  se  encontrarian  incapacitados  para  adqui- 
rir  en  ella  bienes  inmuebles  (art.  1084  del  Codigo  Civil). 

4.  En  consideraoion,  sin  duda,  a  la  importancia  cada  dia  mas  creciente  que 
las  compafiias  mercantUes  adquieren  en  todo  el  mundo,  y  siguiendo  el  ejemplo 
de  la  ley  de  14  de  abril  de  1899,  que  virtualmente  ha  derogado,  el  nuevo  Codigo 
de  Comercio  define  en  la  seccion  IX  del  titulo  VII  de  su  Libro  Primero  el  regimen 
a  que  ha  de  someterse  en  Venezuela  esta  clase  de  personas  juridicas.  Como  mas 
adelante  se  vera,  el  legislador  venezolano  no  ha  querido  con  esto  amenguar  en  lo 
mds  minimo  el  goce  de  los  dereehos  civiles  concedidos  al  extranjero. 

De  dos  categorias  de  sociedades  mercantiles  se  ocupa  la  seccion  en  referenda, 
a  saber:  1.°  de  aquellas  que  solo  hacen  necogios  en  Venezuela  6  comparecen  como 

^)  C!olecci6n  de  TratadoB  Piiblioos  de  Venezuela,  p4g.  138.  —  ^)  Por  Decreto  de  23  de 
febrero  de  1837  quedaron  extinguidos  en  Venezuela  los  conventos  menores.  Segdn  el  articulo  4° 
de  la  Ley  de  Patronato  EolesiAstico,  corresponde  al  Congreso  permitir  6  no  la  fundacidn  de 
monasteries. 
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to  be  admitted  in  a  foreign  country  to  the  enjoyment  of  the  rights  granted  to  natives, 
find  it  necessary  that  the  local  authority  should  accord  them  sufficient  permission 
equivalent  to  a  new  constitution,  or  at  least,  to  the  recognition  of  their  existence 
by  such  country. 

A  convention,  still  in  force,  entered  into  by  the  RepubHc  with  the  Kingdom 
of  Belgium  on  25  May  1882,  establishes  that  joint  stock  companies  and  other  asso- 
ciations, commercial,  industrial  or  financial,  which  are  constituted  or  authorized 
according  to  the  particular  laws  of  one  of  the  two  parties,  shall  be  mutually  recognized 
so  that  such  associations  or  companies  shall  be  able  to  exercise  all  their  rights  and 
appear  in  judicial  proceedings,  whether  to  bring  an  action  or  to  defend  themselves, 
in  the  State  of  the  other  party,  without  any  conditions  other  than  that  of  conforming 
with  the  laws  of  such  State^). 

3.  The  existence,  and  indeed  the  legal  capacity  of  any  juridical  person,  depend 
upon  the  law  of  the  State  from  whose  protection  and  under  whose  control  it  came 
into  being.  Hence  it  is  that  the  status  and  capacity  of  such  persons  may  have  to 
be  regulated  in  Venezuela  by  the  particular  national  law  constitutive  thereof, 
according  to  the  direction  of  the  final  part  of  art.  17  of  the  Civil  Code,  which  says 
thus:  "This"  (the  fact  that  they  enjoy  the  civil  rights  of  Venezuelans)  "does  not 
prevent  the  appHcation  of  foreign  laws  relating  to  the  status  and  capacity  of  persons 
in  cases  authorized  by  Private  International  Law". 

By  virtue  of  this,  it  is  the  laws  mentioned  to  which  Venezuelan  judges  must 
have  recourse  whenever  the  question  whether  a  foreign  association  exists  or  not 
may  have  to  be  decided;  equally  so  when  it  is  necessary  to  ascertain  the  powers 
and  privileges  of  which  it  may  lawfully  make  use. 

The  fact  however  that  a  foreign  system  of  law  allows  the  organization  and 
working  of  an  association  prohibited  by  the  laws  of  Venezuela,  or  whose  objects 
may  not  be  held  to  be  lawful,  would  not  necessarily  be  sufficient  ground  for  the 
personaUty  of  such  association  being  regarded  in  Venezuela  as  subsisting. 

It  is  well  known  that  the  application  of  a  rule  proceeding  from  foreign 
sovereignty  cannot  take  place,  when  the  rule  in  question  is  repugnant  to  any 
precepts  in  the  observance  of  which  the  pubHc  order  of  the  State  is  concerned, 
and  when  it  is  a  question  of  putting  them  into  force.  Such  wiU  happen,  for  example, 
in  the  case  of  reUgious  communities,  abolished  in  Venezuela  by  the  law  of  5  March 
18742);  in  the  case  of  any  association  for  universal  acquisition,  whether  of  present 
and  f utiu-e  property  or  of  either ;  in  the  case  of  associations  for  profits  of  universal  acqui- 
sition except  those  between  husband  and  wife  (art.  1618  of  the  Civil  Code);  in  the 
case  of  associations  organized  abroad  for  trade  in  contraband,  to  estabhsh  lotteries, 
or  to  foxmd  gaming-houses. 

Something  further  must  be  said  of  that  which  concerns  the  exercise  and  en- 
joyment in  Venezuela  of  certain  powers  and  rights  which  the  foreign  law  may  accord 
to  juridical  persons  not  altogether  deprived  of  legal  personaUty  in  Venezuela.  An 
association  constituted  outside  Venezuela  cannot  carry  out  therein  any  transaction 
which  the  laws  thereof  prohibit,  or  which  does  not  accord  with  the  standards  dictated 
in  safeguard  of  its  interests,  even  when  the  national  law  of  the  association  authorizes 
it.  Thus  a  foreign  reMgious  body  would  not  be  able  to  take  under  a  will  in  Venezuela 
(art.  740  of  the  Civil  Code) ;  such  foreign  institutions  as  would  be  called  "mortmain" 
would  find  themselves  incapable  of  acquiring  immovables  in  Venezuela  (art.  1084 
of  the  Qvil  Code). 

4.  In  consideration  no  doubt  of  the  importance,  each  day  more  obvious,  which 
commercial  associations  are  acquiring  throughout  the  world,  and  following  the  example 
of  the  law  of  the  14th  April  1899,  which  it  has  virtually  repealed,  the  new  Commercial 
Code  defines  in  section  IX  of  Title  VII  of  its  first  book  the  regimen  to  which  in  Ve- 
nezuela this  class  of  juridical  persons  must  conform.  As  wiU  be  seen  later,  the 
legislator  in  Venezuela  has  not  sought  thereby  to  diminish  in  the  least  the  enjojmient 
of  the  civil  rights  granted  to  the  foreigner. 

The  section  referred  to  deals  with  two  classes  of  commercial  associations,  that 
is  to  say:   1.  With  such  as  only  transact  business  in  Venezuela,  or  appear  as  plain- 

1)  Collection  of  Public  Treaties  of  Venezuela.  — «)  By  Decree  of  23th  Feb.  1837  the  minor 
convents  were  extinguished  in  Venezuela.  According  to  art.  4  of  the  Law  of  Ecclesiastical 
Patronage,  it  belongs  to  Congress  to  allow  or  not  to  sJiovf  the  foundation  of  monasteries. 

6* 
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demandantes  6  demandados  ante  los  tribunales  del  pais,  y  —  2.  °  De  las  que  quieren 
establecer  en  la  Republioa  agendas  6  sucursales  6  explotaciones. 

5.  Tocante  a  esa  primera  categoria  de  sociedades  mercantiles,  se  habra  visto 
del  antes  trascrito  articulo  293  del  Codigo  de  Comercio,  que  unicamente  se  les  sujeta 
a  las  disposiciones  legales  existentes  sobre  los  no  domiciliados. 

En  consecuencia,  les  sera  aplioable,  por  lo  que  hace  a  las  acciones  que  en  la 
Republica  dedujeren,  la  disposicion  contenida  en  el  articulo  27  del  Codigo  Civil, 
segiin  el  cual,  el  demandante  no  domiciliado  en  Venezuela  debe  afianzar  el  pago 
de  lo  que  fuere  juzgado  y  sustanciado,  a  no  ser  que  posea  en  el  pais  bienes  en  canti- 
dad  suficiente.  La  caucion  judicatum  solvi,  a  que  se  refiere  el  precepto  legal  que 
acaba  de  mencionarse,  esta  limitada  a  los  asuntos  civiles  y,  por  de  contado, 
no  se  aplica  a  los  mercantiles,  pues  el  articulo  1076  del  Codigo  de  Comercio 
establece  que,  en  materia  comercial,  el  demandante  no  domiciliado  en  Venezuela 
no  esta  obligado  a  afianzar  el  pago  de  lo  que  fuere  juzgado  y  sentenciado.  Cuanto 
a  las  demandas  que  hubieren  de  intentarse  contra  eUas  en  el  pais,  cabe  decir  que 
pueden  ser  ejercitadas.  al  tenor  de  lo  dispuesto  en  el  articulo  101  del  Codigo  de 
Procedimiento  Civil:  1.°  Si  se  trata  de  acciones  sobre  bienes  inmuebles  6  muebles  exi- 
stentes en  la  Republica;  —  2.°  Si  se  trata  de  obHgaciones  provenientes  de  contratos 
6  hechos  verificados  en  la  Republica,  6  que  deban  ser  ejecutados  en  eUa. 

Ademas,  el  articulo  104  del  propio  Codigo  estatuye  que  cuando  el  contrato  no 
se  ha  celebrado  en  Venezuela  y  la  persona  no  tiene  domicilio  elegido  en  la  Repu- 
blica, ni  haya  un  lugar  establecido  para  la  ejecucion  del  contrato,  la  accion  per- 
sonal se  propondra  ante  la  autoridad  judicial  del  lugar  en  que  el  actor  tenga  su 
domicilio  6  habitacion ;  y,  si  versare  sobre  inmuebles  determinados,  ante  el  Tribimal 
del  lugar  donde  se  encuentren  6stos. 

6.  Tratandose  de  la  segunda  categoria  de  sociedades  de  comercio,  esto  es, 
de  las  que  por  medio  de  establecimientos  fijos  toman  parte  principal  y  activa  en  la 
vida  mercantil  de  un  pais  distinto  de  aquel  en  que  se  constituyeron,  necesario  se 
hace  que,  en  beneficio  de  los  terceros  que  ban  de  contratar  con  ellas,  se  dicten  medi- 
das  de  seguridad  y  prevision  que  los  pongan  a  cubierto  de  cualquier  fraude  6  abuse. 
Como  la  ley  a  que  se  sometieron  para  su  organizacion  es  desconocida  de  la  mayor 
parte  de  los  habitantes  del  pais  extranjero,  y  puesto  que,  de  otro  lado,  no  seria 
dable  haUar  en  las  oficinas  publicas  de  la  Nacion  donde  se  quiere  establecer  la  sucur- 
sal  ninguno  de  los  datos  mediante  los  cuales  es  posible  conocer  el  verdadero  estado 
de  una  compania  mercantil,  se  hace  de  todo  punto  indispensable  proveer  a  esa 
necesidad  por  medios  analogos  a  los  que  existen  respecto  de  las  sociedades  nacionales. 

El  legislador  venezolano  lo  comprendio  asi  y  en  el  articulo  294  del  nuevo  Codigo 
de  Comercio  dispuso  lo  siguiente:  „Las  sociedades  extranjeras  que  quieran  esta- 
blecer en  Venezuela  agendas  6  sucursales  6  explotaciones,  si  son  en  nombre  colectivo 
6  en  comandita  simple,  deben  cumplir  con  los  mismos  requisites  establecidos  para 
las  sociedades  nacionales;  y  si  son  sociedades  por  aciones,  registraran  en  el  registro 
de  comercio  del  lugar  donde  este  la  agenda  6  explotacion  y  publicaran  en  un  perio- 
dico  de  la  localidad,  el  contrato  social  y  demas  documentos  necesarios  a  la  consti- 
tucion  de  la  compania,  conforme  a  las  leyes  de  su  nacionalidad,  y  una  copia  debida- 
mente  legaUzada  de  los  articulos  referentes  4  esas  leyes.  Acompanaran  al  registro 
ademas,  para  su  archive  en  el  cuaderno  de  comprobantes,  los  estatutos  de  la  com- 
paniai)." 

El  articulo  295  del  citado  Codigo  establece,  como  complemento  del  articulo  294 
por  nosotros  trascrito,  que  toda  modificacion  del  contrato  social  6  de  los  estatutos 
debe  registrarse  y  pubhcarse  de  la  manera  antes  indicada. 

7.  Las  compaiiias  en  nombre  colectivo  y  en  comandita  simple,  estaran,  de 
consiguiente,  en  la  obligacion  de  hacer  asentar  en  el  registro  de  comercio  del  Tri- 
bunal de  Comercio  en  cuya  jurisdiccion  funden  la  sucursal  6  la  agenda,  un  extracto 
de  los  documentos  relatives  a  su  formacion.  Tambien  haran  registrar  los  documen- 
tos en  que  se  prorrogue  6  disuelva  la  sociedad,  asi  como  todos  aqu61los  en  que, 
respecto  de  eUa,  se  haga  alteracion  que  interese  a  terceros  (art.  22,  num.  9.) 


1)  Las  compamas  que  se  organicen  en  el  extranjero  en  ejercicio  de  un  contrato  de  interns 
pliblico  celebrado  con  autoridades  venezolanas,  estin  en  el  deber  de  establecer  su  domicilio  en 
el  pais  [art.  124  de  la  Conatituci6n]. 
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tiffs  or  defendants  before  the  Courts  of  the  country,  and  —  2.  With  such  as  seek  to 
estabhsh  in  the  RepubUc  agencies  or  branches  or  subsidiary  undertakings. 

5.  Touching  the  first  class  of  commercial  associations,  it  wiU  have  been  seen 
from  the  above  cited  art.  293  of  the  Commercial  Code,  that  they  are  only  subjected 
to  the  legal  provisions  existing  regarding  non-domiciled  persons. 

Consequently,  there  will  be  appUcable  to  them,  in  so  far  as  concerns  actions 
which  they  may  bring  in  the  Republic,  the  provision  contained  in  art.  27  of  the 
Civil  Code,  according  to  which,  the  plaintiff  not  domiciled  in  Venezuela  must  give 
security  for  the  payment  of  whatever  should  be  adjudged  and  proved  against 
him,  in  so  far  as  he  does  not  possess  in  Venezuela  sufficient  property.  The  security 
judicatum  solvi,  to  which  the  legal  regulation  mentioned  above  refers,  is  limited 
to  civil  suits,  and  is  inferentiaUy  excluded  from  commercial  suits,  since  art.  1076  of 
the  Commercial  Code  establishes  that,  in  commercial  matters,  the  plaintiff  though 
not  domiciled  in  Venezuela  is  not  obhged  to  give  security  for  the  payment  of  what 
he  should  be  adjudged  and  decreed  to  pay.  So  far  as  concerns  claims  which  may 
be  brought  against  them  in  Venezuela,  it  remains  to  say  that  they  can  be  en- 
forced, according  to  the  tenour  of  art.  101  of  the  Code  of  Civil  Procedure:  1.  If 
it  is  a  question  of  actions  regarding  immoveables  or  moveables  existing  in  the  Re- 
public ;  —  2.  If  it  is  a  question  of  obUgations  arising  from  contracts  or  acts  executed 
or  done  in  the  RepubUc,  or  which  ought  to  be  carried  out  therein. 

Further,  art.  104  of  the  same  Code  enacts  that  when  the  contract  has  not 
been  entered  into  in  Venezuela  and  when  the  person  concerned  has  no  chosen  address 
therein,  and  when  no  place  has  been  named  for  the  carrying  out  of  the  contract, 
the  personal  action  shall  be  brought  before  the  judicial  authority  of  the  place  in 
which  the  plaintiff  has  his  domicile  or  residence;  and  if  it  should  concern  specific 
immoveables,  before  the  Court  of  the  place  in  which  the  immoveables  are  situate. 

6.  Regarding  the  second  class  of  commercial  associations,  that  is,  of  those 
which  by  means  of  fixed  establishments  take  a  substantial  and  active  part  in  the 
mercantile  life  of  a  country  distinct  from  that  in  which  they  are  constituted,  it  is 
necessary  that,  for  the  advantage  of  third  persons  who  may  contract  with  them, 
measures  of  security  and  prudence,  which  wiU  protect  them  from  any  fraud  or 
abuse,  should  be  enacted.  As  the  law  to  which  they  are  subject  for  their  organi- 
zation is  unknown  to  the  greater  part  of  the  inhabitants  of  the  foreign  country, 
and  seeing  that,  on  the  other  hand,  it  would  not  be  feasible  to  procure  in  the  public 
office  of  the  State  where  it  is  desired  to  establish  the  branch  any  of  the  data  from 
which  the  actual  condition  of  a  commercial  company  could  be  ascertained,  it  becomes 
at  every  point  essential  to  provide  for  such  necessity  by  means  tantamount  to  those 
which  exist  regarding  native  associations. 

The  legislator  in  Venezuela  so  understood,  and  in  art.  294  of  the  new  Code 
decreed  the  following  "Foreign  associations  wishing  to  estabhsh  in  Venezuela  agencies, 
branches  or  subsidiary  undertakings,  whether  they  are  full  partnerships  or  simple 
limited  partnerships,  must  comply  with  the  same  essentials  as  those  enacted  for 
native  associations ;  and  if  they  are  associations  by  shares,  shall  record  lq  the  com- 
mercial register  the  place  where  the  agency  or  branch  is  situate,  and  shall  publish 
in  a  newspaper  of  the  locahty,  the  contract  of  association  and  other  documents 
necessary  for  the  constitution  of  the  company,  according  to  their  own  national  laws, 
and  a  copy  duly  authenticated  of  the  legal  provisions  and  referring  to  such  laws. 
They  shall  further  lodge  at  the  registry,  for  fiUng  in  the  book  of  documents,  the 
articles  of  the  association i)." 

Art.  295  of  the  Civil  Code  provides,  as  a  supplement  to  art.  294,  set  forth  above, 
that  every  amendment  of  the  contract  of  association  or  of  the  articles  must  be 
registered  and  pubUshed  in  the  way  before  stated. 

7.  UnUmited  partnerships  and  simple  limited  partnerships  will  consequently  be 
under  the  obhgation  of  entering  in  the  commercial  registry  of  the  Commercial  Court  in 
whose  jurisdiction  they  found  the  branch  or  the  agency,  an  abstract  of  the  documents 
relating  to  their  formation.  Further,  they  must  cause  to  be  registered  documents 
in  which  the  partnership  is  extended  or  dissolved,  and  whatever  else  regarding  it 
may  effect  any  alteration  which  may  concern  third  persons  (art.  22  No.  9). 


1)  Companies  organized  abroad  to  carry  out  a  project  of  public  concern  in  agreement  with 
the  authorities  of  Venezuela,  must  establish  their  trade  domicU  in  the  country  (art.  124  of  the 
Constitution). 
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Este  grupo  de  companias  debe  tambien  proceder  al  registro  de  sus  respeotivas 
firmas  de  comercio  (art.  22,  num.  8°)  y  atenerse  a  lo  que  en  orden  a  la  materia  se 
estatuye  en  el  articulo  29  y  siguientes  del  Codigo  de  Comercio.  Las  principalesN 
disposiciones  que  expresan  los  articulos  seiialados  son  las  siguientes:  la  firma  de 
una  compania  en  nombre  colectivo,  a  falta  del  nombre  de  todos  los  asociados,  debe 
contener,  per  lo  menos,  el  de  alguno  de  ellos,  con  una  mencion  que  haga  conocer 
que  existe  una  sociedad;  la  firma  de  una  sociedad  en  comandita  debe  contener  el 
nombre  de  uno,  por  lo  menos,  de  los  asociados  personalmente  responsables  y  una 
mencion  que  revele  la  existencia  de  una  sociedad;  la  firma  de  una  sociedad  en  coman- 
dita no  puede  contener  otros  nombres  que  los  de  los  asociados  personalmente  respon- 
sables ;  toda  razon  de  comercio  nueva  debe  distinguirse  claramente  de  las  existentes 
y  que  esten  inscritas  en  el  registro  de  comercio;  el  causahabiente  de  una  firma 
puede  usar  la  firma  de  su  causante,  indicando  que  es  sucesor. 

Las  compaiiias  a  que  nos  referimos  observaran,  de  identico  modo,  las  normas 
concernientes  a  la  contabUidad  mercantil.  Llevaran,  si  hacen  el  comercio  por 
mayor,  en  lengua  casteUana,  un  Ubro  diario,  un  libro  mayor  y  un  libro  de  inventarios 
(art.  35);  los  libros  diario  y  mayor  deberan  ser  anotados  y  sellados  por  el  Tribunal 
de  Comercio  (art.  36).  Creemos  que  a  las  companias  por  aociones  les  correspon- 
den  igualmente  los  deberes  enumerados  en  los  articulos  35  y  36  del  Codigo  de 
Comercio. 

Asimismo,  no  estaran  ni  las  unas  ni  las  otras  exentas  de  las  prescripciones 
que  dicen  relacion  con  la  correspondencia  mercantil,  y,  por  lo  tanto,  ban  de  llevar 
un  libro  copiador  de  cartas,  en  el  que  copiaran  Integra  y  Uteralmente  todas  las 
cartas  y  telegramas  que  escribieren  sobre  sus  operaciones,  unas  en  pos  de  otras, 
sin  dejar  blancos  y  guardando  el  orden  de  sus  fechas  (art.  50). 

8.  Cualquiera  que  sea  la  denominacion  de  las  companias  de  comercio  que 
posean  6  quisieren  poseer  en  Venezuela  explotaciones,  agendas  6  sucursales,  ne- 
cesariamente  tendran  un  representante  en  el  pais,  al  cual  le  asigna  la  ley  plenitud 
de  facultades  dentro  de  los  limites  de  su  concesion  y  titulos  (art.  296).  Con  esto 
se  obvian  multitud  de  inconvenientes,  entre  otros,  los  que  nacen  de  la  falta  de  man- 
datarios  y  los  que  resultan  de  los  poderes  Mmitados  que  pueden  serle  otorgados 
a  los  factores  de  comercio:  tambien  se  pone  asi  a  todas  las  personas  establecidas 
en  el  pais  en  capacidaddecontratarfacUmente  y  sin  tropiezos  con  lasdichas  agendas 
y  explotaciones. 

Los  poderes  que  reciba  el  representante  estaran  sujetos  a  la  formalidad  del 
registro  impuesta  por  el  ntimero  11  del  articulo  22  del  Codigo  de  Comercio.  Ademds, 
el  documento  por  medio  del  cual  se  constituya  apoderado,  aun  cuando  fuese  hecho 
en  pais  extranjero,  debe  ser  otorgado  por  ante  registrador  6  por  ante  quien  baga 
las  veces  de  tal  y  luego,  conforme  al  articulo  103  del  Codigo  de  Comercio,  que  una 
y  otra  cosa  ordena,  ser  anotado  en  el  registro  de  comercio  y  permanecer  fijado  en 
la  sala  de  audiencia  del  Tribunal.  Los  requisites  que  menciona  el  citado  articulo 
103  tocante  a  exbibicion  y  otorgamiento  de  los  documentos  en  que  se  designan 
los  factores  6  representantes,  constituyen,  en  nuestro  sentir,  formaUdades  especiales 
establecidas  por  la  ley  venezolana,  las  cuales  deben  indefectiblemente  cumplirse, 
segtin  el  unico  aparte  del  articulo  9.°  del  Codigo  Civil. 

9,  Reglas  especiales  registra  el  Codigo  de  Comercio  para  las  companias  ex- 
tranjeras  de  seguro.  El  caracter  de  sus  operaciones  las  diferencia  grandemente 
de  las  demas  sociedades  mercantiles  y  exige  especiales  medidas  de  seguridad.  Asi, 
el  Codigo  en  referenda  ha  dispuesto  lo  siguiente  en  su  articulo  297: 

,,Toda  compania  extranjera  de  seguro,  para  hacer  negocios  en  Venezuela, 
necesita  poseer  en  el  pais  propiedades  inmuebles  libres  de  todo  gravamen  por  un 
monto  que  fijara  en  cada  caso  el  Ejecutivo  Nacional,  en  atencion  a  la  importancia 
de  la  compania  y  a  los  negocios  que  pueda  reaUzar.  Ese  monto  no  bajara  de 
seiscientos  mil  bolivares  (B  600.000)  para  las  compaiiias  de  seguro  de  vida,  ni  de 
doscientos  mil  bolivares  (B  200.000)  para  las  otras  companias,  y  podra  Uegar  hasta 
el  veinticinco  por  ciento  de  los  capitales  asegurados  por  eUa  en  el  pais." 

Otra  disposicion  concemiente  a  las  companias  de  seguro  esta  destinada  a  pro- 
curar  mayor  suma  de  garantia  a  las  personas  que  se  hubieren  asegurado  en  el  pais. 
Bsa  disposicion,  de  indole  excepcional  por  cuanto  consagra  una  limitacion  a  la 
facultad  que  los  contratantes  poseen  de  elegir  un  domicilio  para  hacer  valer  sus 
respectivas  acciones,  esta  concebida  en  estos  terminos :  ,,La  jurisdiccion  que  corres- 


VENEZUELA:  SURVEY  OF  COMMEBCIAL  LAW.  39 

This  class  of  associations  must  also  register  their  respective  commercial  styles 
(art.  22  No.  8)  and  see  that  aU  is  in  order  with  regard  to  the  matter  directed  by 
art.  29  (and  following)  of  the  Commercial  Code.  The  principal  provisions  con- 
tained in  the  said  articles  are  as  follows :  the  style  of  an  unhmited  partnership  in 
default  of  the  name  of  each  of  the  partners,  must  contain  at  least  that  of  one  of  them, 
with  a  note  declaring  that  a  partnership  exists;  the  style  of  a  Umited  partnership 
must  contain  the  name  of  one,  at  least,  of  the  partners  personally  responsible,  and 
a  note  disclosing  the  existence  of  a  partnership;  the  style  of  a  Hmited  partnership 
cannot  contain  names  other  than  those  of  the  partners  personally  responsible; 
every  new  commercial  style  must  clearly  be  distinguished  from  those  existing  and 
inscribed  in  the  commercial  register ;  the  legal  successor  of  a  firm  can  use  the  firm 
name  of  his  predecessor,  indicating  however  that  he  is  his  successor.   :    .. 

Associations  to  which  we  refer  must  observe,  in  Kke  manner,  the  standards 
regarding  commercial  book-keeping.  They  must  keep,  if  they  carry  on  wholesale 
trade,  in  the  Spanish  tongue,  a  day-book,  a  ledger,  and  a  stock-book  (art.  35) ; 
the  day-book  and  ledger  must  be  noted  and  sealed  by  the  Commercial  Court  (art.  36), 
We  believe  that  the  duties  set  forth  in  arts.  35  and  36  of  the  Commercial  Code 
equally  belong  to  associations  by  shares. 

Further,  neither  the  one  nor  the  other  is  exempt  from  the  provisions  which 
have  relation  to  mercantile  correspondence,  and  hence  they  have  to  keep  a  copy 
letter-book,  in  which  they  must  copy  wholly  and  hterally  all  the  letters  and  tele- 
grams which  they  write  in  their  business,  one  after  another,  leaving  no  blanks 
and  keeping  strict  order  of  date  (art.  50). 

8.  Whatever  may  be  the  description  of  the  trading  associations  which  have, 
or  desire  to  have,  in  Venezuela  undertakings,  agencies  or  branches,  they  must  main- 
tain a  representative  in  the  country  to  whom  the  law  grants  full  capacity  within 
the  limits  of  their  concession  and  rights  (art.  296).  Many  difficulties  are  thereby 
avoided,  amongst  others  those  springing  from  the  absence  of  agents  and  those  which 
result  from  the  limited  powers  which  can  be  granted  to  them  as  commercial  managers : 
further,  all  persons  established  in  the  coimtry  are  placed  in  the  position  of  contracting 
with  such  agencies  and  subsidiary  undertakings  freely  and  without  impediment. 

Powers  conferred  on  the  representative  are  subject  to  the  formality  of  registration 
imposed  by  No.  11  of  art.  22  of  the  Commercial  Code.  Further,  the  instrument 
by  means  of  which  an  attorney  is  constituted,  even  when  it  should  be  made  in  a 
foreign  country,  must  be  executed  before  the  registrar,  or  such  person  as  may  act 
in  his  stead,  in  conformity  with  art.  103  of  the  Commercial  Code,  which  directs 
the  same  both  to  be  noted  in  the  commercial  registry  and  to  remain  displayed 
in  the  Audience  Chamber  of  the  Court.  The  essentials  mentioned  in  the  cited  art.  103 
regarding  the  exhibition  and  execution  of  the  instruments  by  which  managers 
or  representatives  are  appointed,  constitute  in  our  view,  special  formahties  estab- 
lished by  the  law  of  Venezuela,  which  must  be  strictly  complied  with,  according 
to  the  single  paragraph  of  art.  9  of  the  Civil  Code. 

9.  Special  regulations  are  enacted  by  the  Commercial  Code  for  foreign  insurance 
companies.  The  character  of  their  operations  differentiates  them  sharply  from  other 
commercial  associations  and  necessitates  special  measures  of  security.  Thus  the 
Code  referred  to  has  provided  the  following  in  its  art.  297 : 

"Every  foreign  company  of  insurance,  in  order  to  transact  business  in  Venezuela, 
must  possess  in  the  country  immoveable  property  free  from  any  charge  to  a  value 
which  in  each  case  shall  be  fixed  by  the  National  Executive,  having  regard  to  the 
importance  of  the  company  and  the  transactions  which  it  can  enter  into.  This 
value  shall  not  be  less  than  six  hundred  thousand  bolivares  (B.  600.000)  for  life 
assurance  companies,  nor  than  two  hundred  thousand  bohvares  (B.  200.000)  for 
other  companies,  and  can  reach  twenty-five  per  cent  of  the  capital  sums  assured 
thereby  in  the  country." 

Another  provision  regarding  insurance  companies  is  directed  to  procuring 
a  larger  extent  of  guaranty  for  persons  who  have  been  assured  in  the  country.  Such 
provision,  of  exceptional  nature  by  reason  that  it  creates  a  limitation  in  the  power 
■of  contractors  to  choose  a  f&rum  in  order  to  make  of  avail  their  particular  rights 
of  action,  is  couched  in  these  terms:   "The  jurisdiction  which  belongs  to  the  Courts 
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ponde  a  los  Tribunales  de  Venezuela,  segun  sus  leyes,  por  contratos  de  seguro, 
celebrados  con  companias  extranjeras,  es  irrenunciable  en  todo  caso." 

10.  Veamos  ahora  que  clase  de  sanciones  importa  la  falta  de  cumpHiniento 
de  los  distintos  deberes  que  las  leyes  venezolanas  senalan  a  las  sociedades  extran-. 
jeras. 

Esas  sanciones  son  de  distinto  orden.  En  primer  termino  nos  encontramos 
con  las  que  se  refieren  a  la  pretermision  de  las  formalidades  prescritas  por  el  articulo 
294  del  Codigo  de  Comercio  sobre  establecimiento  de  sucursales  y  explotaciones. 
Asi,  de  acuerdo  con  el  articulo  298  del  citado  Codigo,  la  falta  de  observancia  a  las 
susodichas  formalidades  constituye  personal  y  soUdariamente  responsables  a  sus 
administradores,  agentes  6  representantes  y  a  todos  los  que  contraten  a  nombre 
de  dichas  sociedades,  por  todas  las  obligaciones  contraidas  en  el  pais,  sin  perjuicio 
de  los  derechos  de  los  terceros  para  ejercer  su  accion  sobre  el  fondo  social.  La 
responsabilidad  de  los  que  contratan  a  nombre  de  las  companias  de  seguro  es,  en 
los  mismos  casos,  aun  mucho  mas  grave,  dado  que  ademas  de  las  obligaciones  que 
se  le  imponen  a  los  administradores  de  las  otras  companias,  el  tinico  aparte  del 
articulo  298  establece  que  sufriran  una  multa  de  mil  (B  1.000)  a  diez  mil  bolivares 
(B  10.000),   6  prision  proporcional. 

Al  lado  de  las  sanciones  que  conciernen  a  los  administradores,  creadas  por 
el  articulo  298,  creemos  que  ban  de  colocarse  aqueUas  que,  establecidas  especial- 
mente  por  la  ley,  le  corresponderian  exclusivamente  a  la  sociedad.  Asi,  la  falta 
del  requisite  a  que  se  refieren  los  numeros  8.°  y  9.°  del  articulo  22  del  Codigo  de 
Comercio,  le  aparejaria  a  la  sociedad  una  multa  de  quinientos  bolivares  (B  500), 
cada  vez  que  ocurriera  una  infraccion  de  esa  clase,  juntamente  con  los  danos  y 
perjuicios  que  con  eUa  causaren  (art.  26) ;  los  libros  de  contabiUdad  que  no  hubieren 
sido  Uevados  con  arreglo  a  la  ley,  no  podrian  hacer  pnieba  entre  comerciantes, 
por  hechos  de  comercio  (art.  43) ;  la  quiebra  del  establecimiento  podria  ser  declarada 
culpable  cuando  no  hubieren  hecho  asentar  en  el  registro  de  comercio  los  docu- 
mentos  indicados  en  el  articulo  22  ya  citado  6  si  hubieren  dejado  de  Uevar  los  libros 
que  el  Codigo  exige  (ntims.  3.°  y  4.°  del  art.  873). 

XV.  Comision  y  mandato. 

1.  El  Codigo  venezolano  no  registra  ningiin  titulo  especial  sobre  mandato 
mercantU,  contentandose  con  reconocer  su  existencia  en  un  articulo  comprendido 
entre  los  que  se  refieren  al  contrato  de  comision.  La  comision  es  una  especie  de 
mandato,  y  se  diferencia  de  este  en  que  el  comisionista  no  obra,  como  el  mandatario, 
en  nombre  del  mandante  sino  en  el  suyo  propio.  Ademas,  el  legislador  ha  establecido 
respecto  de  las  relaciones  del  comitente  y  del  comisionista  y  de  estos  con  los  terceros, 
reglas  especiales  constantes  del  Titulo  VIII  del  Libro  I  del  Codigo  y  enteramente 
distintas  de  las  que  conciernen  al  mandato. 

2.  Habra  mandato  mercantil  cuando  un  comerciante  de  facultad  a  otro  para 
que  reaUce  en  su  nombre  alguna  6  algunas  operaciones  mercantiles,  6  cuando  un 
individuo  que  carece  de  tal  cuaUdad  encomienda  a  otro,  que  puede  6  no  ser  comer- 
ciante, la  ejecucion  de  uno  6  de  varios  actos  de  comercio.  El  objeto  del  contrato 
que  haya  de  Uevarse  a  cabo  hara  ver,  de  consiguiente,  si  el  mandato  es  civil  6  co^ 
mercial.  La  unica  regla  que  en  punto  a  mandato  mercantil  registra  el  Codigo, 
es  la  que  trata  de  la  remuneracion  a  que  el  mandatario  tiene  derecho  (art.  330), 
remuneracion  que  en  el  mandato  civil  puede  no  existir,  en  razon  de  ser  gratuito 
por  naturaleza  (art.  1652  del  Codigo  Civil).  He  aqui  ahora  las  prescripciones  del 
Codigo  Civil  que  gobieman  el  contrato  mencionado,  ya  sea  este  de  caracter  civil 
6  mercantil :  el  mandato  puede  ser  expreso  6  tacito,  pudiendo  la  aceptacion  ser 
tambien  tacita  6  resultar  de  la  ejecucion  del  contrato  por  el  mandatario  (art.  1650) ; 
puede  ser  especial  6  para  todos  los  negocios  del  mandante  (art.  1653);  si  el 
mandato  esta  concebido  en  terminos  generales  no  comprende  mas  que  los  actoa 
de  administracion :  para  transigir,  enagenar  6  para  cualquier  acto  que  no  sea  de 
administracion,  el  poder  debe  ser  expreso  (art.  1654);  el  mandatario  no  puede 
exceder  los  terminos  del  mandato,  de  modo  que  el  poder  para  transigir  no  autoriza 
para  comprometer  (art.  1655) ;  el  menor  emancipado  puede  ser  mandatario,  pero 
el  mandante  no  puede  proceder  contra  el  siao  conforme  a  las  reglas  relativas  a 
las  obligaciones  de  los  menores;  la  mujer  casada  necesita  autorizacion  del  marido 
para  aceptar  un  mandato  (art.  1656);  cuando  el  mandatario  obra  en  su  propia 
nombre  no  obUga  al  mandante  (art.  1657). 
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of  Venezuela  according  to  its  laws  regarding  contracts  of  insurance   made  with 
foreign  companies,  is  in  every  case  incapable  of  being  excluded." 

10.  Let  us  now  review  the  group  of  sanctions  following  the  failure  of  fulfil- 
ment of  distinct  duties  imposed  upon  foreign  associations  by  the  law  of  Venezuela. 

These  sanctions  are  of  distinct  sequence.  In  the  first  place  we  are  confronted 
by  those  which  refer  to  the  omission  of  the  formaUties  prescribed  by  art.  294  of  the 
Commercial  Code  in  the  estabHshment  of  the  branches  and  departments.  Thus,  in 
accordance  with  art.  298  of  the  cited  Code,  failure  to  observe  the  aforesaid  formahties 
renders  their  managers,  agents  or  representatives  and  all  who  contract  in  the  name 
of  such  associations,  personally  and  jointly  and  severally  responsible,  in  respect  of 
all  the  obhgations  contracted  in  the  country,  without  prejudice  to  the  rights  of  third 
persons  to  enforce  their  right  of  action  against  the  corporate  fund.  The  respon- 
sibility of  those  who  contract  in  the  name  of  insurance  companies  is  in  such  cases 
even  more  serious,  seeing  that  in  addition  to  the  obligations  which  are  imposed  on 
managers  of  other  companies,  the  single  section  of  art.  298  provides  that  they  shall 
suffer  a  fine  of  one  thousand  (B.  1000)  to  ten  thousand  boUvares  (B.  10.000),  or 
proportionate  imprisonment. 

By  the  side  of  the  sanctions  which  concern  managers,  under  art.  298,  we  think 
there  should  be  grouped  some  which,  provided  specially  by  the  law,  solely  concern 
the  association  itself.  Thus  the  failure  in  the  essential  to  which  Nos.  8  and  9  of 
art.  22  of  the  Commercial  Code  refer,  involves  the  association  in  a  fine  of  five 
hundred  bohvares  (B.  500)  each  time  that  a  breach  of  that  kind  should  happen, 
together  with  the  damages  and  losses  which  should  be  occasioned  thereby  (art.  26) ; 
books  of  account  which  have  not  been  kept  in  accordance  with  the  law,  cannot  be 
put  in  evidence  between  traders  regarding  commercial  transactions  (art.  43) ;  the 
insolvency  of  the  business  house  may  be  declared  culpable  when  the  instruments 
indicated  in  art.  22  already  cited  have  not  been  entered  on  the  commercial  registry, 
or  in  case  of  failure  to  keep  the  books  directed  by  the  Code  (nos.  3  and  4  of  art.  873). 

XV.  Commission  and  Agency. 

1.  The  Code  of  Venezuela  contains  no  special  title  on  mercantile  agency,  con- 
tenting itself  with  recognising  its  existence  in  an  article  included  between  those 
referring  to  the  contract  of  commission.  Commission  is  a  kind  of  agency,  but  is 
differentiated  therefrom  by  the  fact  that  the  factor  does  not  operate,  as  the  agent 
does,  in  the  name  of  the  principal,  but  in  his  own  name.  Further  the  legislator  has 
laid  down  regarding  the  relations  of  principal  and  factor,  and  of  such  persons  with 
third  parties,  special  regulations  set  forth  in  Title  VIII  of  Book  1  of  the  Code  and 
entirely  different  from  those  concerning  (ordinary)  agency. 

2.  Commercial  agency  (mandato)  occurs  when  a  trader  gives  power  to  another 
to  conduct  in  his  name  one  or  several  mercantile  operations,  or  when  a  non-commercial 
person  entrusts  to  another,  who  may  or  may  not  be  a  trader,  the  carrying  out  of 
one  or  several  commercial  transactions.  The  object  of  the  contract  entered  into 
win  consequently  show  whether  the  agency  is  civil  or  commercial.  The  only 
regulation  regarding  commercial  agency  which  is  contained  "in  the  Code,  is 
that  regarding  the  remuneration  to  which  the  agent  is  entitled  (art.  330),  remuner- 
ation which  in  the  civil  mandate  cannot  exist,  by  reason  of  its  being  by  its  nature 
gratuitous  (art.  1652  of  the  Civil  Code).  Here  there  follow  provisions  of  the  Civil 
Code  governing  such  contract,  whether  civil  or  commercial ;  the  mandate  can  be 
express  or  implied,  the  acceptance  also  being  capable  of  being  implied  or  of  resulting 
from  the  execution  of  the  contract  by  the  agent  (art.  1650);  it  can  be  specific  or 
for  all  the  business  of  the  principal  (art.  1653);  if  the  mandate  is  granted  in  general 
terms  it  does  not  include  more  than  management  transactions:  to  compound,  to 
alienate,  or  to  do  any  act  not  merely  administrative,  the  power  must  be  express ; 
(art.  1654);  the  agent  cannot  exceed  the  limits  of  the  mandate,  so  that  the  power 
to  compound  does  not  authorize  submission  to  arbitration  (art.  1655) ;  an  emancipated 
minor  can  be  agent,  but  the  principal  cannot  proceed  against  him  except  in  conformity 
with  the  rules  regarding  the  obligations  of  minors ;  a  married  woman  needs  authority 
from  her  husband  to  accept  a  mandate  (art.  1656);  when  the  agent  operates  in  his 
own  name  he  does  not  bind  the  principal  (art.  1657). 
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El  mandatario :  1.  °  Esta  obligado  a  ejecutar  el  mandato  mientras  este  encargado 
de  61;  —  2.°  Responde  de  los  danos  de  su  inejecucion  y  debe  terminar  el  negocio 
comenzado  a  la  muerte  del  mandante  si  hay  peligro  en  la  demora  (art.  1658);  — 
3.°  Responde  no  solo  del  dolo  siiio  de  la  culpa  en  la  ejecuci6n,  responsabilidad 
que  es  menor  cuando  el  mandato  es  gratuito  (art.  1659);  —  4.°  Debe  dar  cuenta 
de  sus  operaciones  y  abonar  al  mandante  lo  que  ha  recibido  en  virtud  del 
mandato,  aun  cuando  no  le  fuera  debido  a  este  ultimo  (art.  1660) ;  —  5.  °  Responde 
del  sustituto  cuando  no  estaba  facultado  para  sustituir,  cuando  en  el  poder  no 
se  designo  persona  y  la  escogida  es  notoriamente  incapaz  e  insolvente,  pudiendo 
el  mandante  directamente  obrar  contra  el  sustituto  (art.  1661);  —  6.°  Cuando 
simultaneamente  se  constituyen  dos  6  mas  mandatarios  su  responsabilidad  no  es 
sohdaria,  si  no  se  expresa  asi  (art.  1662) ;  —  7.  °  Debe  intereses  por  las  cantidades  que 
apUca  a  usos  propios  y  de  las  que  aparezca  deber  (art.  1668) ;  —  8.  °  Si  exhibe  sus 
poderes  no  es  responsable  para  aquel  con  quien  contrata  de  lo  que  haga  fuera 
de  los  limites  de  ellos,  a  menos  que  se  haya  obhgado  personalmente  (art.  1664). 

El  mandante:  1.°  Debe  cumplir  las  obhgaciones  contraidas  por  el  mandatario 
dentro  de  los  limites  del  mandato  y  aun  en  el  caso  contrario  cuando  expresa  6 
t^citamente  ratifica  lo  heoho  (art.  1665);  —  2.°  Debe  reembolsar,  aun  cuando  el 
negocio  no  tenga  exito,  los  avances  y  gastos  hechos  por  el  mandatario  por  razon 
del  mandato,  y  pagarle  el  salario  prometido  (art.  1666);  —  3.°  Debe  reembolsar  al 
mandatario  las  perdidas  que  la  gestion  le  causara  y  los  intereses  de  los  avances  que 
hiciere  (arts.  1667  y  1668),  pudiendo  el  mandatario  retener  en  prenda  las  cosas  que 
son  objeto  del  mandato  hasta  que  aquel  cumpla  con  dichas  obhgaciones  (art.  1669); 
si  el  mandato  es  conferido  por  dos  6  mas  personas  en  negocio  comiin,  la  respon- 
sabilidad de  eUas  es  sohdaria  (art,  1670). 

El  mandato  termina :  1 .  °  Por  revocacion ;  —  2.  °  Por  renuncia ;  —  3.  °  Por  muerte, 
interdiccion,  quiebra  6  cesion  de  bienes  del  mandante  6  del  mandatario ;  —  4.  °  Por 
inhabUitacion  de  los  mismos,  si  el  mandato  tiene  por  objeto  actos  que  no 
podria  ejecutar  por  si,  sin  la  asistencja  del  curador  (art.  1671);  el  mandante 
puede,  siempre  que  quiera,  revocar  el  mandato  (art.  1672);  la  revocacion  notificada 
unicamente  al  mandatario  no  perjudica  al  tercero  que  ignorandola  contrato  de 
buena  fe,  salvo  el  recurso  del  mandante  contra  el  mandatario  (art.  1673);  el 
nombramiento  de  nuevo  mandatario  para  el  mismo  asunto  produce  la  revocacion 
del  primero  desde  el  dia  en  que  se  hizo  saber  este  (art.  1674) ;  el  mandatario  puede 
renunciar  el  poder  notificandolo  al  mandante,  pero  si  la  renuncia  perjudica  a  este, 
tiene  derecho  a  ser  indemnizado,  a  menos  que  aquel  no  pueda  ejercerlo  sin  sufrir 
perjuicio  grave  (art.  1675) ;  lo  que  el  mandatario  hace  en  la  ignorancia  de  la  muerte 
del  mandante  6  de  una  de  las  otras  causas  que  hacen  cesar  el  mandato  es  vahdo, 
si  los  que  con  el  han  contratado  tienen  buena  fe  (art.  1676);  los  herederos  del 
mandatario,  caso  de  que  este  muera,  deben  avisar  al  mandante  y  proveer  a  lo  que 
las  circunstancias  exijan  en  su  interes. 

Las  prescripciones  de  derecho  comun  que  anteceden  son  apUcables  al  contrato 
de  comision  cuando  el  Codigo  de  Comercio  nada  disponga  expresamente  (art.  360). 

XVI.  De  la  letra  de  catnbio. 

1.  Cuanto  a  la  letra  de  cambio,  el  legislador,  que  en  esta  materia  ha  seguido 
con  bastante  fidehdad  el  Codigo  de  Comercio  de  ItaUa  de  1882,  ha  introducido 
ima  novedad  de  grande  importancia  y  que  consiste  en  haberse  cambiado  el  antiguo 
sistema  francos  que  hace  de  la  letra  de  cambio  el  instrumento  6  prueba  de  una 
remesa  de  dinero  de  una  plaza  a  otra,  por  el  que  se  inauguro,  merced  a  leis  ideas 
esparcidas  por  Einert,  en  la  Allgemeine  Wechselordnung  de  1847,  y  segun  el  cual 
la  letra  de  cambio  puede  ser  tambien,  y  es  principalmente,  la  promesa,  revestida 
de  ciertos  requisites  de  forma,  de  hacer  pagar  determinada  suma  de  dinero.  El 
Codigo  venezolano,  que  con  esta  reforma  ha  dado  un  paso  importante  en  favor  de 
la  umformacion  de  las  leyes  sobre  letras  de  cambio,  no  identifica,  como  el  itahano, 
la  letra  de  cambio  y  las  hbranzas  6  pagares,  sino  que  separadamente  trata  de  una 
y  de  otros,  si  bien  manda  apHcar  a  los  liltimos  (art.  447)  las  disposiciones  que  acerca 
delosplazos,  delendoso,  delos  t^rminos  de  presentacion,  &.&.,  existen  para  la  letra 
de  cambio.  Tambien  adopto  el  de  Venezuela  las  prescripciones  del  Codigo  de  Itaha 
sobic  cheques  (asegno  bancario);  mas  n6  asi  las  concemientes  4  las  llamadas  ordine 
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The  agent:  1.  Is  bound  to  execute  the  mandate  ■whilst  he  is  entrusted  there- 
with; —  2.  Answers  for  damages  from  non-execution,  and  must  terminate  business 
commenced  at  the  death  of  the  principal  if  there  be  danger  in  delay  (art.  1658); 
—  3.  Answers  not  only  for  fraud  but  for  negligence  in  the  execution,  a  liability  which 
is  less  when  the  mandate  is  gratuitous  (art.  1659) ;  —  4.  Must  give  an  account  of  his 
operations  and  remit  to  the  principal  what  he  has  received  under  the  mandate,  even 
when  it  should  not  be  owing  to  the  latter  (art.  1660) ;  —  5.  Answers  for  the  sub- 
stitute when  he  was  not  empowered  to  delegate,  or  when  in  the  power  no  substitute 
was  designated,  and  the  person  selected  is  notoriously  incapable  or  insolvent,  the 
principal  being  entitled  to  sue  the  substitute  directly  (art.  1661);  —  6.  When  two  or 
more  agents  are  constituted  simultaneously,  their  liability  is  not  joint  and  several, 
unless  so  expressed  (art.  1662) ;  —  7.  The  agent  owes  interest  upon  the  amounts  which 
he  apphes  to  his  own  purposes  and  those  which  appear  due  from  him  (art.  1668); 
8.  If  he  produces  his  authority  he  is  not  Uable  towards  the  person  with  whom  he 
contracts  for  anything  done  by  him  beyond  its  limits,  unless  he  should  have  bound 
himself  personalty  (art.  1664). 

The  principal:  1.  Must  fulfil  the  obligations  contracted  by  the  agent  within  the 
scope  of  the  mandate,  and  even  beyond,  when  he  expressly  or  impliedly  ratifies 
the  act  (art.  1665);  —  2.  Must  reimburse,  even  when  the  business  is  not  success- 
ful, advances  and  expenses  incurred  by  the  agent  by  reason  of  the  mandate,  and 
pay  him  the  remuneration  promised  (art.  1666);  —  3.  Must  reimburse  the  agent 
the  losses  which  the  agency  should  cause  him,  and  interest  on  advances  made  by  him 
(art.  1667  and  1668),  the  agent  being  entitled  to  retain  in  pledge  the  things  which 
are  the  object  of  the  mandate  untU  the  former  fulfils  such  obUgations  (art.  1669); 
if  the  mandate  is  granted  by  two  or  more  persons  having  a  common  interest,  their 
liability  is  joint  and  several  (art.  1670). 

;..;  The  mandate  terminates :  1.  By  revocation ;  — 2.  By  renunciation;  —  3.  By  death, 
interdiction,  bankruptcy  or  cession  of  goods  by  the  principal  or  agent ;  —  4.  By  incapa- 
city of  either,  if  the  mandate  is  directed  to  transactions  which  could  not  be  executed 
by  the  party  himself  without  the  intervention  of  a  curator  (art.  1671);  the  principal 
can  revoke  the  mandate  whenever  he  desires  (art.  1672);  a  revocation  notified  only 
to  the  agent  does  not  prejudice  third  persons  who  in  ignorance  thereof  have  contracted 
in  good  faith,  saving  the  recourse  of  the  principal  against  the  agent  (art.  1673) ;  the 
nomination  of  a  new  agent  for  the  same  affair  produces  revocation  of  the  first  mandate, 
from  the  day  of  its  becoming  known  (art.  1674) ;  the  agent  can  renounce  the  power 
on  notifying  the  principal,  but  if  the  renunciation  should  prejudice  the  latter, 
he  has  the  right  to  be  indemnified,  unless  the  former  cannot  execute  the  power 
without  sustaining  serious  loss  (art.  1675) ;  what  the  agent  does  in  ignorance  of  the 
death  of  the  principal,  or  of  any  one  of  the  other  causes  which  terminate  the 
mandate,  is  valid,  if  those  who  contract  with  him  act  in  good  faith  (art.  1676);  the 
heirs  of  the  agent,  in  case  of  his  dying,  must  notify  the  principal,  and  carry  out 
what  the  circumstances  require  in  his  interest. 

The  provisions  of  the  general  law  which  are  set  forth  above  apply  to  the  contract 
of  commission  where  the  Commercial  Code  does  not  otherwise  expressly  provide 
(art.  360). 

XVI.  Of  the  bill  of  exchange. 

1.  As  to  the  bill  of  exchange,  the  legislator,  who  in  this  matter  has  followed 
with  tolerable  fidehty  the  Commercial  Code  of  Italy  of  1882,  has  introduced  an 
innovation  of  great  importance,  which  consists  in  having  changed  the  ancient  French 
system  making  the  bill  of  exchange  the  instrument  or  evidence  of  a  remittance 
of  money  from  one  market  to  another,  for  that  which  was  initiated,  thanks  to 
the  notions  put  forth  by  Einert  in  the  AUgemeine  Wechselordnung  of  1847,  ac- 
cording to  which  a  bill  of  exchange  can  be  also,  and  principally  is,  the  promise, 
invested  with  certain  essentials  of  form,  of  causing  payment  of  a  defined  sum  of 
money.  The  Code  of  Venezuela,  which  by  that  amendment  has  taken  a  long  step 
towards  the  unification  of  the  law  of  bills  of  exchange,  does  not,  like  the  ItaUan,  iden- 
tify the  biU  of  exchange  with  drafts  or  promissory  notes,  but  whilst  it  treats 
separately  the  one  from  the  other,  it  directs  the  application  to  the  latter  (art.  447) 
of  the  provisions  which  exist  regarding  bills  of  exchange  respecting  periods  of  currency, 
indorsement,  conditions  of  presentation,  and  so  forth.  Further,  the  Code  of  Venezuela 
adopted  from  the  Italian  Code  the  provisions  on  cheques  (asegno  bancario) ;  but  not 
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in  derrate,  desconocidas  en  la  Republica.     Se  ha  conservado  el  titulo  del  Codigo 
anterior  que  trata  de  las  cartas  de  credito,  de  las  cuales  no  se  ocupa  el  itaUano. 

XVII.  Otros  contratos  mercantiles. 

1.  La  cuenta  corriente,  que  en  el  Codigo  de  Comercio  aleman  es  objeto  de 
solo  dos  articulos  (355  y  356),  es  tratada  separada  y  ampUamente  por  el  venezolano 
(arts.  464  a  481).  Este  contrato,  aunque  empleado  generalmente  por  los  comer- 
ciantes,  y  que  parece  haber  sido  inventado  para  las  necesidades  del  comercio,  no 
es,  sin  embargo,  esencialmente  mercantil.  Cuando  las  operaciones  que  mediante 
el  se  realizan  son  de  caracter  civil  6  se  verifican  por  personas  no  comerciantes,  el 
contrato  sera  civil;  como  podra  serlo  mixto  cuando  un  comerciante  y  uno  que  no 
lo  es  son  parte  en  un  contrato  de  este  genero  (art.  6°).  Por  lo  demas,  el  efecto 
sera  el  mismo;  salvo  que  cuando  el  contrato  es  exclusivamente  civU.,  las  reglas 
concemientes  al  interes  legal,  a  los  medios  probatorios  y  a  la  competencia  seran 
diferentes  de  las  que  habran  de  observarse  cuando  el  contrato  es  mercantil  6  mixto. 
Buscando  mayor  seguridad,  la  ley  ha  querido  que  para  establecer  la  existencia 
de  la  cuenta  corriente  no  se  admita  la  prueba  de  testigos,  siendo  asi  que  los  interesa- 
dos  en  ella  deben  poseer  cartas,  papeles,  libros,  de  donde  necesariamente  y  por 
razon  de  la  naturaleza  del  contrato  mismo,  resulte  la  evidencia  que  en  tales  casos 
es  necesaria. 

2.  En  el  derecho  comiin  existen  dos  especies  de  prestamo,  el  de  uso,  llamado 
comodato,  y  el  de  consumo,  que  se  conoce  tambien  con  el  nombre  de  mutuo.  Solo 
el  segundo  puede  ser  empleado  en  las  operaciones  mercantiles,  dado  que  el  primero 
es  por  su  esencia  gratuito  y  que,  cuando  por  consecuencia  del  uso  de  una  cosa  se 
recibe  precio,  el  contrato  se  convierte  en  arrendamiento.  Como  la  cuenta  corriente, 
el  prestamo  de  consumo  puede  ser  civil  6  mercantil,  debiendo  atenderse  al  art.  482 
para  determinar  este  ultimo  caracter.  En  el  miituo,  el  mutuatario  se  hace  pro- 
pietario  de  la  cosa  prestada,  que  debe  restituir  en  la  misma  especie  y  caUdad  (arts. 
1717  y  1718  Codigo  Civil).  Cuando  el  prestamo  es  puramente  civU  y  no  hay  plazo 
para  la  restitucion,  el  tribunal  debe  fijarlo;  cuando  es  mercantil,  es  otra  la  norma 
como  se  ve  del  art.  483.  Permitese  que  el  prestamo  mercantil  sea  gratuito  (art.  484), 
quizas  porque  se  haya  pensado  que  nunca  se  efectua  de  este  modo  siiio  en  retri- 
bucion  de  servicio  recibido  en  el  comercio;  mas,  para  eUo  es  menester  que  exista 
convencion,  lo  mismo  que  cuando  se  quiere  estipular  un  interes  distinto  del  corriente, 
que  respecto  del  prestamo  mercantil  viene  d  ser  el  interes  legal.  En  el  prestamo, 
segun  lo  expresa  el  Codigo,  puede  hacerse  el  cargo  de  intereses  sobre  intereses; 
pero  solo  en  los  casos  que  enumera  en  su  art.  485 :  en  la  cuenta  corriente  (art.  476), 
el  saldo  definitivo  y  parcial,  el  cual  comprende  intereses  (num.  2.  °  art.  468),  se 
considera  por  ministerio  de  la  ley  como  un  capital  productive  de  intereses. 

3.  En  el  deposito  mercantil  el  depositario  puede,  como  cuando  el  contrato 
es  civil,  ser  autorizado  para  servirse  6  usar  de  la  cosa;  pero  en  este  caso,  si  el  objeto 
recibido  en  deposito  perece,  no  estara  obUgado  a  devolverlo  sino  en  especie ;  cuando 
la  autorizacion  no  existe,  el  depositario  debe  devolver  (art.  1744  del  Codigo  Civil) 
identicamente  la  cosa  misma  que  ha  recibido. 

4.  La  prenda  es  un  contrato  accesorio,  celebrado  para  seguridad  de  otro  que 
se  Uama  principal ;  por  modo  que  cuando  la  garantia  es  of recida  por  un  comerciante 
6  por  uno  que  no  lo  es,  por  acto  de  comercio,  la  prenda  sera  mercantil.  Requierese 
para  la  prueba  de  la  prenda  mercantil  que  el  contrato  conste  de  un  documento, 
el  cual,  como  lo  exige  el  art.  1823  del  Codigo  Qvil,  debe  contener  la  declaracion 
de  la  suma  debida,  asi  como  la  especie  y  la  naturaleza  de  las  cosas  dadas  en  prenda, 
6  una  nota  de  su  caUdad,  peso  y  medida.  Cuando  el  documento  es  privado,  la 
certeza  de  su  fecha  puede  establecerse  por  los  medios  de  prueba  del  Codigo  de 
Comercio;  y  cuando  haya  ausencia  de  escrito,  el  contrato  sera  valido  linicamente 
para  los  contrayentes.  El  Codigo  trata  de  la  manera  de  constituir  en  prenda  ciertos 
efectos  de  comercio  (art.  492);  senala  el  derecho  que  al  acreedor  le  confiere  el 
contrato  accesorio,  y  establece  las  condiciones  necesarias  para  hacer  efectivo  aquel 
derecho  (art.  493).  Conforme  el  segundo  aparte  del  articulo  494,  el  acreedor  tiene 
derecho  a  cobrar  las  sumas  que  el  credito  dado  en  prenda  produzca,  por  lo  que  es 
natural  pensar  que  en  tales  casos  tenga  apUcacion  el  art.  1829  del  Codigo  Civil  que 
dice  asi:  ,,Si  se  ha  dado  en  prenda  un  credito  productive  de  intereses,  el  acreedor 
debe  imputarse  estos  intereses  sobre  los  que  se  le  deban.   Si  la  deuda  para  cuya 


VENEZUELA:  SURVEY  OF  COMMERCIAL  LAW.  42 

those  concerning  such  documents  as  are  called  ordine  in  derrate,  unknown  in  the 
Republic.  It  has  preserved  the  title  of  the  former  Code  which  deals  with  letters 
of  credit,  with  which  the  Italian  Code  does  not  deal. 

XVII.  Other  commercial  contracts. 

1.  The  running  account  (cuenta  corriente),  which  in  the  German  Commercial 
Code  is  the  object  of  only  two  articles  (355  and  356),  is  treated  separately  and  fully 
in  that  of  Venezuela  (arts.  464  to  481).  Such  contract,  although  generally  in  use 
amongst  traders,  and  which  appears  to  have  been  invented  to  meet  the  necessities 
of  commerce,  is  not  however  essentially  mercantile.  When  the  operations  which 
are  carried  out  by  its  assistance  are  of  a  civil  type,  or  are  transacted  by  non- 
trading  persons,  the  contract  is  civil;  just  as  it  can  be  partly  civil  and  partly 
commercial  when  a  trader,  and  one  not  so,  are  parties  to  a  contract  of  this  kind 
(art.  6).  Otherwise,  the  same  effect  will  foUow,  except  that  when  the  contract 
is  exclusively  civil,  the  rules  relating  to  legal  interest,  to  methods  of  proof,  and  to 
competence,  will  differ  from  those  which  must  be  observed  when  the  contract  is 
commercial  or  partly  so.  Seeking  greater  assurance,  the  law  preferred  that  to 
establish  the  existence  of  the  running  account  oral  evidence  should  not  be  admitted, 
since  those  concerned  thereia  must  have  letters,  papers,  and  books,  from  which  of 
necessity  and  by  reason  of  the  nature  of  the  contract  itself,  there  results  the  essential 
evidence. 

2.  At  common  law  there  exist  two  kinds  of  loan,  that  of  use,  called  commodatum, 
and  that  of  consumption,  which  is  also  termed  mutuum.  Only  the  second  can  be  em- 
ployed in  commercial  operations,  seeing  that  the  first  is  essentially  gratuitous  and 
that,  when  in  consideration  of  the  use  of  a  thing  a  price  is  received,  the  contract  is 
converted  into  a  letting  on  hire.  Like  the  running  account,  the  loan  for  consumption 
can  be  civil  or  commercial,  it  being  necessary  to  look  to  art.  482  to  determine  this 
last  type.  In  mutuum,  the  borrowor  is  made  owner  of  the  thing  lent,  which  he  must 
restore  in  like  kind  and  quality  (arts.  1717  and  1718,  Civil  Code).  When  the  loan  is 
purely  civil  and  there  is  no  period  for  restitution,  the  court  must  fix  it;  when  it  is 
commercial,  the  practice  differs,  as  is  seen  from  art.  483.  It  is  permissible  for  a 
commercial  loan  to  be  gratuitous  (art.  484),  perhaps  because  it  may  have  been 
thought  that  it  is  never  effected  in  that  manner  except  in  return  for  commercial 
services  received;  but  it  is  necessary  that  a  specific  agreement  should  exist  therefor. 
Just  as  when  one  wishes  to  stipulate  for  interest  different  from  the  current  rate,  which 
regarding  mercantile  loans  is  legal  interest.  In  the  contract  of  loan,  as  the  Code 
expresses  it,  the  charge  of  compound  interest  can  be  made;  but  only  in  cases  set 
forth  in  art.  485 ;  in  the  running  account  (art.  476),  the  definitive  and  partial  balances, 
which  include  interest  (No.  2,  art.  468),  are  regarded  by  virtue  of  the  law  as  capital 
productive  of  interest. 

3.  In  commercial  deposit,  the  depositary  can  be  authorized,  as  when  the 
contract  is  merely  civil,  to  avail  himself  of  the  use  of  the  thing;  but  in  such  case, 
it  the  article  received  on  deposit  perishes,  he  will  not  be  bound  to  return  it  save 
in  like  kind;  when  the  authority  does  not  exist  the  depositary  must  return  (art.  1744 
of  the  Civil  Code)  precisely  the  same  thing  which  he  has  received. 

4.  Pledge  is  an  accessory  contract,  made  for  the  security  of  another  called  the 
principal  contract;  so  that  when  the  security  is  tendered  by  a  trader,  or  by  a  non- 
trader  by  way  of  a  commercial  transaction,  the  pledge  wiU  be  mercantile.  It  is 
requisite  for  the  proof  of  a  mercantile  pledge  that  the  contract  should  be  contained 
in  a  document,  which,  as  provided  by  art.  1823  of  the  Civil  Code,  must  contain  a 
declaration  of  the  sum  due,  as  well  as  of  the  kind  and  nature  of  the  things 
pledged,  or  a  note  of  their  quaUty,  weight  and  measure.  When  the  document 
is  private,  the  assurance  of  its  date  can  be  made  by  the  methods  of  proof  of  the 
Commercial  Code;  and  where  writing  is  absent,  the  contract  is  valid  only  between 
the  contractors.  The  Code  treats  of  the  manner  of  pledging  certain  commercial 
securities  (art.  492) ;  points  out  the  right  which  the  creditor  has  conferred  on  him  by 
the  accessory  contract,  and  lays  down  the  conditions  essential  to  make  such  right 
effective  (art.  493).  In  conformity  with  the  second  paragraph  of  art.  494,  the  cre- 
ditor has  the  right  to  collect  the  sums  which  the  security  given  in  pledge  produces, 
wherefore  it  is  reasonable  to  think  that  in  such  cases  art.  1829  of  the  Civil  Code  to 
the  following  effect  has  application:  "If  there  has  been  given  in  pledge  a  security 
productive  of  interest,  the  creditor  can  allocate  such  interest  to  interest  due  to  him. 
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seguiidad  se  ha  dado  en  prenda  el  credito  no  produce  intereses,  la  imputacion  [do 
estos  se  hace  sobre  el  capital  de  la  deuda." 

ProMbe  la  ley  (art.  498)  toda  clausula  que  autorice  al  acreedor  para 
apropiarse  la  prenda,  y  fija  la  manera  de  obtener  el  pago  del  credito  (art.  495); 
siendo  de  advertir  que  la  oposicion  del  deudor  a  la  venta  de  la  prenda  (art.  496), 
constituye  la  iniciacion  de  un  juicio  mercantil  ordinario. 

5.  La  fianza,  que  es  un  contrato  accesorio  en  virtud  del  cual  una  persona 
que  se  denomina  fiador  se  compromete  para  con  el  acreedor  a  satisfacer  la  obliga- 
cion  principal  si  el  deudor  no  la  cumple,  es  mercantil  (art.  500)  cuando  per  su  medio 
se  asegura  el  cumpHmiento  de  una  obligacion  mercantil,  aun  cuando  la  persona 
que  la  presta  no  sea  comerciante.  A  la  fianza  mercantil  se  le  apMcan  las  siguientes 
disposiciones  del  Codigo  Civil:  1.°  No  puede  constituirse  sino  como  accesorio  de 
una  obligacion  valida,  aun  cuando  puede  hacerse  sobre  obligacion  anulable  por 
excepcion  personal  del  obligado,  como  la  minoridad  (art.  1792);  —  2.°  No  puede  ex- 
ceder  de  lo  debido  por  el  deudor,  ni  establecerse  bajo  condiciones  mas  onerosas; 
mas  si  por  una  parte  y  bajo  condiciones  menos  onerosas  (art.  1793);  puede  consti- 
tuirse sin.  orden  de  aquel  por  quien  se  otorga  y  aun  ignorandolo  este,  y  no  solo  por 
el  deudor  principal  sino  por  otro  fiador  (art.  1794) ;  no  se  presume,  debe  ser  expresa : 
una  simple  carta  de  recomendacion  dada  por  un  comerciante  no  la  constituiria 
(art.  1795) ;  la  fianza  indefinida  de  una  obligacion  principal  comprende  los  accesorios 
de  la  deuda  y  aun  las  costas  judiciales  (art.  1796);  el  obligado  a  dar  fiador  debe 
presentar  a  persona  que  sea  capaz  de  obHgarse  y  que  no  goce  de  fuero  privilegiado, 
que  este  domiciliada  dentro  de  la  jurisdiccion  del  tribunal  donde  deba  prestarse  6 
que  este  dispuesta  a  someterse  a  eUa,  y  que  posea  bienes  para  responder,  los  cuales 
no  deben  ser  embargados  ni  litigiosos,  ni  situados  fuera  de  Venezuela  (art.  1797); 
si  el  fiador  se  hace  insolvente  y  el  deudor  esta  obligado  a  suministrar  fianza,  puede 
el  acreedor  exigir  nuevo  fiador  (art.  1798);  el  fiador  que  paga  tiene  recurso  contra 
el  deudor  por  el  capital  e  intereses  y  por  los  gastos  hechos,  despues  que  ha  instruido 
a  este  de  las  gestiones  del  acreedor  (art.  1806);  el  fiador  se  subroga  por  el  pago 
en  los  derechos  del  acreedor,  pero  si  transije  no  puede  exigir  sino  lo  que  realmente 
pago  (art.  1807) ;  el  fiador  que  paga  no  tiene  derecho  contra  el  deudor  que  tambien 
pago  y  a  quien  no  dio  aviso  de  su  hecho,  salvo  su  accion  contra  el  acreedor  para 
obtener  lo  que  le  dio;  pero  si  pago  sin  requerimiento  no  tiene  accion  contra  el 
deudor,  si  este,  en  el  momento  del  pago,  hubiera  tenido  medios  de  hacer  declarar 
extinguida  la  deuda,  salvo  tambien  en  este  caso  su  derecho  contra  el  acreedor  por 
la  repeticion  (art.  1809);  el  fiador  tiene  derecho  a  que  el  deudor  lo  releve  6  le 
caucione  la  fianza  6  consigne  medios  de  pago:  1.°  Cuando  es  demandado;  — -2.° 
Cuando  el  deudor  disipasus  bienes,  6  quiebra,  6  se  hace  insolvente ;  —  3.°  Cuando  el 
deudor  se  obUgo  a  obtenerle  relevo  6  hay  temor  de  que  se  ausente  de  la  RepubHca 
sin  dejar  bienes  suficientes ;  —  4.  °  Cuando  se  ha  vencido  el  plazo  6  se  ha  cumphdo 
la  condicion  que  hace  exigible  la  deuda  6  cuando  se  han  cumphdo  diez  anos  y  la 
obUgacion  no  tiene  termino  para  el  vencimiento  (art.  1810);  cuando  existen  varios 
fiadores,  el  que  paga  tiene  accion  contra  los  demas  por  su  parte  respectiva,  siempre 
que  el  pago  ocurra  en  uno  de  los  casos  del  art.  1810  (articulo  1811).  La  fianza 
mercantil  puede,  como  la  civil,  ser  convencional,  legal  6  judicial;  ejemplo  de 
fianza  legal  es  la  que  contraen  las  personas  que  intervienen  en  la  letra  de  cambio ; 
y  de  la  fianza  judicial,  la  que  segun  el  art.  1073  del  Codigo  de  Comercio  puede  el 
Juez  exigir.  La  retribucion  que  de  acuerdo  con  el  art.  502  le  es  licito  al  fiador 
estipular,  puede  satisfacerla  tanto  el  deudor  como  el  acreedor,  pero  si  es  el  ultimo 
quien  la  satisface,  la  fianza  se  convierte  en  seguro,  como  sucede  respecto  de  las 
comisiones  de  garantia  pagadas  al  comisionista  que,  sin  autorizacion  del  comitente 
y  bajo  su  responsabUidad,  hace  ventas  al  fiado  (arts.  350  y  354).  El  fiador 
mercantil  es  reputado  por  la  ley  como  deudor  sohdario  (art.  503)  y  por  lo  tanto 
no  podra  pedir,  como  el  simple  fiador  civil,  que  se  ejecute  primero  al  deudor 
(benefioio  de  excusion),  ni  que,  cuando  son  muchos  los  fiadores,  el  acreedor  divida 
su  acci6n  entre  todos  (beneficio  de  division). 
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If  the  debt  for  which  the  security  has  been  pledged  as  security  does  not  carry  interest, 
the  allocation  thereof  is  made  to  the  capital  of  the  debt." 

The  law  forbids  (art.  498)  any  clause  which  authorises  the  creditor  to  appro- 
priate the  pledge,  and  fixes  the  method  of  obtaining  payment  of  the  security  (art. 
495);  and  it  should  be  noticed  that  opposition  of  the  debtor  to  the  sale  of  the 
pledge  (art.  496)  constitutes  the  first  step  in  an  ordinary  commercial  suit. 

5.  Suretyship,  which  is  an  accessory  contract,  by  virtue  of  which  a  person 
termed  the  surety  agrees  with  the  creditor  to  satisfy  the  principal  obhgation  if 
the  debtor  does  not  fulfil  it,  is  commercial  (art.  500)  when  by  means  thereof  the 
fulfilment  of  a  commercial  obhgation  is  assured,  even  when  the  person  who  affords 
it  may  not  be  a  trader.  To  commercial  suretyship  are  applicable  the  following 
provisions  of  the  Civil  Code :  1.  It  cannot  be  constituted  except  as  accessory  to  a  valid 
obligation,  even  though  it  may  be  made  on  an  obhgation  avoidable  by  a  plea  personal 
to  the  debtor,  such  as  infancy  (art.  1792) ;  —  2.  It  caimot  be  in  excess  of  the  amount 
due  by  the  principal  debtor,  nor  be  based  upon  conditions  more  onerous;  but  may 
be  for  a  portion  and  under  conditions  less  onerous  (art.  1793);  it  can  be  constituted 
without  the  direction  of  the  person  on  whose  behaK  it  is  granted,  and  even  where  he 
is  ignorant  thereof,  and  not  only  on  behalf  of  the  principal  debtor  but  of  another 
surety  (art.  1794);  it  is  not  presumed;  must  be  express;  a  mere  letter  of  commen- 
dation given  by  a  trader  does  not  constitute  it  (art.  1795);  the  indefinite  suretyship 
of  a  principal  obhgation  includes  the  accessories  of  the  debt,  and  even  the  costs 
of  htigation  (art.  1796);  a  person  bound  to  afford  a  surety  must  present  one 
capable  of  being  bound  and  who  does  not  enjoy  a  privileged  jurisdiction,  who 
is  domiciled  within  the  jurisdiction  of  the  Court  where  he  is  to  be  presented, 
or  who  is  ready  to  submit  himself  thereto,  and  who  possesses  property  to 
answer,  neither  restrained  nor  the  subject  of  contest,  nor  situate  outside  Venezuela 
(art.  1797) ;  if  the  surety  becomes  insolvent,  and  the  debtor  is  obUged  to  find  security, 
the  creditor  can  insist  upon  a  new  surety  (art.  1798) ;  the  surety  who  pays  can  claim 
over  against  the  debtor  for  the  capital  and  interest  and  expenses  incurred,  after 
he  has  notified  the  latter  of  the  actions  of  the  creditor  (art.  1806) ;  the  surety  is  sub- 
rogated by  payment  to  the  rights  of  the  creditor,  but  if  he  compounds  he  can 
only  enforce  what  he  has  actually  paid  (art.  1807);  the  surety  who  pays  has  no 
right  against  the  debtor  who  has  also  paid  and  to  whom  he  did  not  notify  his  payment, 
but  has  his  right  of  action  against  the  creditor  to  obtain  what  he  gave  him;  when 
the  surety  has  paid  without  demand  he  has  no  right  of  action  against  the  debtor, 
if  the  latter,  at  the  time  of  payment,  had  means  of  having  the  debt  declared  dis- 
charged, but  the  surety  has  also  in  that  case  his  right  against  the  creditor  for  the 
recovery  (art.  1809);  the  surety  has  the  right  to  be  reheved  by  the  debtor,  or  to  be 
secured  as  to  his  suretyship,  or  to  have  means  of  payment  paid  into  Court:  1.  When 
he  is  made  defendant;  —  2.  When  the  debtor  wastes  his  property,  or  becomes  bank- 
rupt or  insolvent;  —  3.  When  the  debtor  has  undertaken  to  relieve  him,  or  there 
is  fear  of  his  absenting  himself  from  Venezuela  without  leaving  sufficient  property;  — 
4.  When  the  period  has  matured,  or  the  condition  has  happened,  which  makes  the 
debt  payable,  or  when  ten  years  have  elapsed  where  the  obhgation  has  no  period 
fixed  for  maturing  (art.  1810) ;  when  there  exist  several  sureties,  he  who  pays  has  a 
right  of  action  against  the  others  for  their  respective  shares,  whenever  the  payment 
should  occm-  in  one  of  the  cases  of  art.  1810  (art.  1811).  Mercantile  suretyship  hke 
civil,  can  be  by  agreement,  by  law  or  by  decree;  an  example  of  suretyship  by  law 
is  that  contracted  by  persons  who  become  parties  to  a  bill  of  exchange ;  of  judicial, 
that  which  according  to  art.  1073  of  the  Commercial  Code  can  be  required  by  the 
judge.  The  remuneration  for  which  in  accordance  with  art.  502  it  is  lawful  to  the 
surety  to  stipulate,  can  be  satisfied  by  the  debtor  equally  with  the  creditor,  but  if 
it  is  the  latter  who  satisfies  it,  the  suretyship  is  converted  into  an  insurance,  as 
happens  regarding  del  credere  commissions  paid  to  the  factor  who  without  author- 
ity from  the  principal  and  at  his  own  responsibihty,  sells  on  credit  (arts.  350  and 
354).  The  surety  in  a  commercial  transaction  is  regarded  by  the  law  as  a  joint  and 
several  debtor  (art.  503)  and  therefore  cannot,  as  the  ordinary  civil  surety,  claim 
that  execution  should  be  made  first  against  the  debtor  {beneficium  excuadonis), 
nor,  when  there  are  several  sureties,  that  the  creditor  should  distribute  his  right  of 
action  between  all  {beneficium  divisionis). 
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El  procedimiento  judicial  en  los  Estados  Unidos  de  Venezuela. 

En  los  Estados  Unidos  de  Venezuela  la  justicia  es  administrada  por  tribunales 
federales  y  por  tribunales  organizados  por  el  gobiemo  de  los  distintos  Estados 
de  la  Union  y  del  Distrito  Federal. 

La  justicia  federal  comprende  la  Alta  Corte  Federal  y  de  Casacion,  los  Tribu- 
nales de  Hacienda,  los  Jurados  Militares,  el  Tribunal  de  Cuentas  y  aqueUos  tribu- 
nales federales  inferiores,  aun  no  creados,  cuyas  atribuciones  son  mientras  tanto 
ejercidas  por  los  juzgados  que  en  los  Estados  y  en  el  Distrito  Federal  tienen  la 
jurisdiccion  ordinaria,  asi  en  lo  civil  como  en  lo  comercial. 

El  Codigo  Organico  de  la  Corte  Federal  y  de  Casacion,  mandado  observar  en 
19  de  agosto  de  1905,  determina  la  competencia  del  Alto  Tribunal  y  la  de  los  tribunales 
federales  inferiores;  el  Codigo  de  Hacienda,  la  de  los  Juzgados  de  Hacienda  y  del 
Tribunal  de  Cuentas,  y  el  Codigo  Militar,  la  de  los  Jurados  Militares. 

Los  tribunales  organizados  por  los  Estados  de  la  Union  y  por  el  Gobiemo 
del  Distrito  Federal,  que  Uamaremos  tribunales  ordinarios,  se  rigen  por  las  leyes 
organicas  que  respectivamente  dictan  las  autoridades  mencionadas. 

En  el  Distrito  Federal  y  en  algunos  Estados  existen,  separadamente,  Juzgados 
de  Primera  Instancia  en  lo  Civil,  en  lo  Comercial  y  en  lo  Crimraal,  y  Juzgados 
unipersonales  6  plurales  que  tienen,  en  apelacion,  la  plenitud  de  la  jurisdiccion; 
al  paso  que  en  determinados  Estados  los  Juzgados  Civiles  de  Primera  Instancia 
ejercen,  en  dicho  grado,  la  jurisdiccion  comercial  y  criminal. 

Tambien  existen  en  los  Estados  y  en  el  Distrito  mencionado  tribunales  llama- 
dos  de  Distrito  6  Departamento  y  Tribunales  de  Parroquia,  los  cuales  conocen 
de  determinados  asuntos  civiles  y  mercantiles. 

Para  los  Territorios  Federales  existe  una  organizacion  especial  dictada  por 
el  Poder  Federal. 

I.  Juicio  ordinario. 

Divisi6n  de  los  Juicios.  El  juicio  se  divide  en  ordinario  y  especial:  el  ordi- 
nario es  el  que  se  sustancia  conforme  a  los  tramites  indicados  en  el  Libro  II  del 
Codigo  de  Procedimiento  Civil,  y  que  en  seguida  se  exponen.  Se  Uaman  juicios 
especiales  los  que  estan  sometidos  a  un  procedimiento  de  excepcion,  por  exigirlo 
asi  la  naturaleza  de  la  controversia,  tales  los  procedimientos  relativos  al  divorcio, 
6  a  la  particion  de  herencias,  el  juicio  verbal,  el  arbitramento,  etc.,  etc. 

El  juicio  ordinario  se  divide  tambien  en  civil  y  mercantil. 

II.  Juicio  ordinario  civil. 

1.  Extensi6n  del  Juicio.  Toda  cuestion  que  se  suscite  entre  partes  en  re- 
clamacion  de  un  derecho  se  ventUa  en  juicio  ordinario,  si  no  tiene  pautado  proce- 
dimiento especial. 

2.  Cuantfa.  En  juicio  ordinario  se  seguiran  las  demandas  cuyo  interes  exceda 
de  cuatro  cientos  boHvares. 

Tambien  se  seguiran  en  juicio  ordinario  los  demas  asuntos  que  no  estan  some- 
tidos a  tramites  especiales  y  que  no  pueden  estimarse  en  dinero. 

Para  estimar  el  valor  de  la  demanda  se  agregaran  al  capital  los  intereses  ya 
vencidos  y  los  gastos,  danos  y  per  juicios  anteriores  a  la  misma  demanda;  si  esta 
contiene  varios  puntos  se  suma  el  valor  de  todos  eUos  para  determinar  el  de  la 
causa;  si  varias  personas  demandan  de  una  6  mas  personas  el  pago  de  la  parte  que 
cada  una  de  ellas  tiene  en  un  credito,  el  valor  de  la  causa  se  determina  por  la  suma 
total ;  cuando  se  trata  de  renta  perpetua,  temporal  6  vitaUcia,  el  valor  de  la  demanda 
es  el  del  capital  expresado  en  el  acto  de  la  constitucion,  y  si  la  renta  fuere  por  tiempo 
determinado  se  acumularan  las  anualidades,  siempre  que  no  pasen  de  veinte. 
Cuando  se  discute  la  vaUdez  6  la  continuacion  de  un  arrendamiento,  el  valor  de  la 
demanda  se  determina  acumulando  las  pensiones  sobre  que  se  litiga  y  sus  accesorios. 
El  demandante  estimara  el  valor  de  la  cosa  cuando  no  constare  en  dinero,  pero  el 
demandado  puede  oponerle  la  respectiva  excepcion  cuando  sostenga  que  es  exage- 
rada. 

3.  Manera  de  determinar  la  competencia  territorial.  Al  intentarse  uno  de 
estos  juicios  habra  de  tenerse  presente,  ademas  de  las  reglas  concernientes  a  la 
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Judicial  procedure  in  the  United  States  of  Venezuela. 


In  the  United  States  of  Venezuela  justice  is  administered  by  Federal  Courts, 
and  by  Courts  organized  by  the  government  of  the  different  States  of  the  Union, 
and  of  the  Federal  District. 

The  federal  judicature  includes  the  Federal  High  Court  and  that  of  Appeal, 
the  Courts  of  the  Exchequer,  the  Military  Tribunals,  the  Debts  Court  and  other 
inferior  Federal  Courts,  still  not  created,  whose  functions  are  meanwhile  fulfilled 
by  the  Courts  which  in  the  States  and  in  the  Federal  District  have  ordinary  juris- 
diction, both  civil  and  commercial. 

The  organic  Code  of  the  Federal  Court  and  that  of  Appeal,  put  into  force  the 
19  Aug.  1905,  defines  the  competence  of  the  High  Court  and  that  of  the  inferior 
federal  courts;  the  Revenue  Code,  that  of  the  judges  of  the  Exchequer  and  of  the 
Debts  Court,  and  the  Military  Code,  that  of  the  Military  Tribunals. 

The  Courts  organised  by  the  States  of  the  Union  and  by  the  Government  of 
the  Federal  District,  which  we  shall  term  the  ordinary  courts,  are  governed  by  the 
organic  Laws  respectively  ordained  by  the  said  authorities. 

In  the  Federal  District  and  in  some  States,  exist,  separately,  Courts  of  First 
Instance  in  Civil,  in  Commercial  and  in  Criminal  matters,  and  Courts  with  one 
or  more  judges  having,  on  appeal,  full  jurisdiction;  it  being  observed  that  in  defined 
States  Civil  tribunals  of  First  Instance  exercise,  in  such  grade,  both  commercial 
and  criminal  jurisdiction. 

There  also  exist  in  the  States  and  in  the  said  District,  Courts  termed  District, 
Departmental,  and  Parish  Courts,  which  take  cognizance  of  certain  civil  and  com- 
mercial matters. 

In  the  Federal  Territories  there  exists  a  special  system  decreed  by  the  Federal 
Authority. 

I.   Ordinary  proceedings  at  law. 

Classification  of  proceedings.  Proceedings  at  law  are  divided  into  ordinary  and 
extraordinary ;  the  ordinary  proceeding  is  that  which  is  substantiated  in  conformity 
with  the  procedure  set  forth  in  Book  II  of  the  Code  of  Civil  Procedure,  which 
is  discussed  in  the  following  paragraphs.  Those  are  called  extraordinary  proceed- 
ings which  are  subject  to  a  special  procedure,  as  the  nature  of  the  issue  may  necessi- 
tate, such  as  the  proceedings  relating  to  divorce,  to  the  partition  of  inheritances, 
summary  proceedings,  arbitration,  and  so  forth. 

Ordinary  proceedings  are  divided  also  into  civil  and  commercial. 

II.  Ordinary  Civil  Proceedings. 

1.  Scope  ol  the  proceedings.  Every  question  which  is  raised  between  parties 
in  assertion  of  a  right  is  discussed  in  ordinary  proceedings,  unless  a  special  proceeding 
is  prescribed. 

2.  Limit  of  Amount.  In  ordinary  proceedings  claims  whose  amount  exceeds 
four  hundred  bolivares  are  pursued. 

Other  matters  are  also  the  subject  of  ordinary  proceedings  if  they  are  not 
submitted  to  special  procedure,  and  cannot  be  valued  in  money. 

In  order  to  estimate  the  value  of  the  claim,  interest  already  due  is  added  to 
capital,  and  also  expenses,  damages,  and  losses  preceding  the  claim;  if  the  claim 
contains  different  heads  the  value  of  them  all  is  totalled  in  order  to  fix  that  of  the 
suit ;  if  several  persons  claim  from  one  or  more  persons  payment  of  the  portion  which 
each  one  of  them  has  in  the  credit,  the  value  of  the  suit  is  fixed  by  the  total  sum; 
when  it  is  a  question  of  perpetual,  temporary  or  life-long  periodical  payments  the 
value  of  the  claim  is  that  of  the  capital  expressed  in  the  instrument  of  constitution, 
and  if  the  payments  should  be  for  a  fixed  time,  the  annual  payments  not  exceeding 
twenty  shaU  be  capitalized.  When  the  validity  or  the  continuation  of  a  letting  is 
in  question,  the  value  of  the  claim  is  determined  by  capitalising  the  rentals  in 
litigation  and  their  accessories.  The  plaintiff  shall  estimate  the  value  of  the  thing 
when  it  does  not  consist  in  money,  but  the  defendant  can  raise  against  him  the 
appropriate  plea  when  he  asserts  that  it  is  exaggerated. 

3.  The  manner  of  determining  territorial  jurisdiction.  In  the  bringing  of 
proceedings  there  shall  be  regarded,  in  addition  to  regulations  touching  amount, 
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cuantia,  las  que  en  seguida  se  exponen:  1.°  La  acci6n  personal  y  la  accion  real 
sobre  muebles  se  proponen  ante  el  juez  del  domicilio  6  de  la  residencia  del  de- 
mandado;  y  cuando  no  los  tuviere  conocidos,  ante  el  juez  del  lugar  donde  se 
encuentre.  Tambien  puede  proponerse  ante  la  autoridad  judicial  del  lugar  en 
que  se  contrajo  6  debe  ejecutarse  la  obligacion  6  en  que  se  encuentre  la  cosa 
mueble,  siempre  que  en  el  primero  y  en  el  ultimo  caso  el  demandado  se  encuentre 
en  el.  El  demandado  que  tenga  consigo  la  cosa  mueble  fuera  de  su  domicilio  puede 
dar  fianza  para  responder  de  ella  ante  el  juez  competente  de  su  domicilio,  en  el 
ultimo  de  los  casos  expresados;  —  2.°  La  accion  real  sobre  bienes  inmuebles  se 
propone  ante  el  juez  del  lugar  en  donde  estan  situados  6  ante  el  juez  del  lugar  de 
la  celebracion  del  contrato,  cuando  este  alii  el  demandado,  a  eleccion  del  demandant; 
—  3.°  Las  cuestiones  provenientes  de  una  herencia  se  proponen  ante  el  tibunal 
del  Ingar  donde  se  abrio  la  sucesion ;  la  accion  entre  socios,  ance  el  juez  del  establecimi- 
ento  social  y  las  relativas  al  rendimiento  de  cuentas  de  una  tutela  6  de  una  ad- 
ministracion  ante  la  autoridad  del  lugar  donde  fueren  ejercidas. 

Si  ha  habido  renuncia  de  domicilio,  6  si  se  ha  elejido  uno  especial,  la  accion 
se  propondra,  respectivamente,  donde  se  haUe  el  obHgado  6  en  el  lugar  escojido. 

4.  Competeneia  por  la  conexi6n  6  la  eontineneia  de  la  causa.  La  accion 
contra  varias  personas  que  tengan  domiciUos  distintos  se  propone  ante  el  domicilio 
de  una  cualquiera  de  eUas,  si  existe  conexion  por  el  objeto  de  la  demanda  6  por 
el  titulo  6  hecho  de  que  dependa.  El  juez  que  conozca  de  una  demanda  principal 
es  el  competente  para  decidir  las  accesorias  que  en  eUa  ocurran;  y  cuando  la  accion 
ha  sido  propuesta  ante  dos  jueces,  igualmente  competentes,  la  decision  le  correspon- 
dera  al  que  primero  citare  al  demandado.  En  los  casos  de  cesion  de  bienes  y  de 
quiebra  conocera  el  tribunal  del  domicilio  del  deudor.  Si  ante  un  tribunal  inferior 
se  opusiere  compensacion  6  reconvencion  sobre  cosa  que  por  su  valor  corresponda 
al  conocimiento  de  un  tribunal  superior,  sera  este  el  competente  para  todo  el  asunto. 

5.  Competeneia  respecto  de  los  no  domiciliados.  Los  no  domiciliados  en  la 
Repliblica,  sean  6  no  nacionales,  pueden  ser  demandados  ante  sus  tribunales,  aun- 
que  no  se  haUen  en  su  territorio:  —  1.°  Por  acciones  sobre  bienes  muebles  6 
inmuebles  situados  en  Venezuela;  —  2.°  Por  obligaciones  provenientes  de  con- 
tratos   6  hechos  verificados  en  la  Reptiblica  6  que  deban  ejecutarse  en  eUa. 

El  transeunte  podra  ser  demandado  no  solo  en  los  dos  casos  anteriores  sino. 
en  todo  caso  de  accion  personal  exigible  en  cualquier  parte.  Cuando  el  contrato. 
se  ha  celebrado  en  el  extranjero  y  la  persona  no  tiene  domicilio  6  habitacion  en  la 
RepiibHca,  y  no  se  ha  fijado  lugar  para  su  ejecucion,  la  accion  personal  se  propondrd, 
en  el  lugar  en  donde  el  actor  tenga  su  domicilio  6  habitacion;  y  si  la  accion  versa 
sobre  inmuebles  determinados,  ante  el  tribunal  de  la  ubicacion  de  eUos. 

6.  Jueees  competentes.  Para  conocer  unicamente  de  los  juicios  civiles  ordi~ 
narios  cuyo  valor  exceda  de  cuatrocientos  bolivares  sin  pasar  de  cuatro  mU,  se  hart 
creado  los  juzgados  de  Distrito  6  Departamento.  Ante  los  jueces  de  primera  Instan- 
cia  en  lo  civil  deben  seguirse  los  juicios  cuyo  interes  es  superior  a  cuatro  mil  boli- 
vares y  todas  aqueUas  acciones  que,  correspondiendo  a  la  jurisdiccion  civU,  no  pueden 
estimarse  en  dinero. 

Tanto  los  juzgados  de  primera  instancia  como  los  de  Distrito  6  Departamento- 
son  unipersonales ;  pero  las  partes  pueden  pedir  antes  del  dia  en  que  principie  la 
relacion  de  la  causa  6  de  la  articulacion,  que  un  tribunal  de  asociados  dicte  sentencia. 
definitiva  6  interlocutoria  con  fuerza  de  definitiva.  Los  dos  asociados  que  deciden 
junto  con  el  juez  ordinario  son  elejidos  por  las  partes  de  una  terna  que  cada  una 
de  ellas  debe  presentar  a  la  otra.  Los  asociados,  que  ban  de  reunir  las  mismas 
condiciones  de  ehjibilidad  del  juez,  solo  pueden  pedirse  en  los  Tribunales  de  Pri- 
mera Instancia  y  en  los  de  alzada  que  no  sean  plurales. 

7.  Iniciacion  del  juicio.  El  juicio  ordinario,  que  es  escrito,  comienza  por  un 
Mbelo  dirijido  al  juez,  en  el  que  ha  de  expresarse  el  nombre,  apellido  y  domicilio 
del  demandante,  el  caracter  con  que  se  presenta,  el  nombre,  apellido  y  domicilio. 
del  demandado,  y  el  caracter  con  que  se  le  demanda,  si  no  lo  fuere  personal- 
mente,  el  objeto  de  la  demanda  y  las  razones  6  documentos  en  que  se  funde. 

En  una  misma  demanda  no  pueden  acumularse  acciones  que  se  excluyan  mu-. 
tuamente,  como  si  se  pidiere  a  la  vez  la  nulidad  y  el  cumplimiento  de  un  contrato,. 
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those  which  may  be  set  forth  as  follows:  1.  The  personal  action,  and  the  action 
in  rem  regarding  moveables,  are  entered  before  the  judge  of  the  domicile  or  residence 
of  the  defendant ;  and  when  those  are  unknown,  before  the  judge  of  the  place  where 
the  defendant  is  found.  Further,  it  can  be  entered  before  the  judicial  authority 
of  the  place  in  which  the  obligation  was  contracted  or  had  to  be  executed,  or  in  which 
the  moveable  is  found,  whenever  in  either  case  the  defendant  is  found  therein. 
A  defendant  who  has  under  his  control  a  moveable  outside  his  domicile,  can  give 
security  to  answer  therefor  before  the  competent  judge  of  his  domicile,  ia  the 
latter  of  the  stated  cases;  —  2.  The  action  in  rem  regarding  immovables  is  entered 
before  the  judge  of  the  place  in  which  they  are  situate,  or  before  the  judge  of  the  place 
of  the  making  of  the  contract,  when  the  defendant  is  there,  at  the  option  of  the  plain- 
tiff ;  —  3.  The  questions  arising  out  of  an  inheritance  are  entered  before  the  tribunal 
of  the  place  where  the  succession  is  opened ;  the  action  between  partners,  before  the 
judge  of  the  partnership  place  of  business,  and  those  relating  to  the  rendering  of 
accovmts  of  a  guardianship  or  of  an  administration,  before  the  authority  of  the 
place  where  the  functions  were  discharged. 

If  there  is  an  abandonment  of  domicil,  or  if  a  special  one  has  been  chosen,  the 
action  must  be  entered,  as  the  case  may  be,  where  the  person  boimd  is  met  with 
or  in  the  place  selected. 

4.  Competence  by  reason  of  association  with,  or  the  scope  of  the  suit.  An  action 
against  several  persons  who  have  different  domicils  is  brought  within  the  do- 
micil of  any  one  of  them,  if  an  association  exists  through  the  subject-matter, 
or  through  the  title  or  fact  on  which  the  suit  depends.  The  judge  who  has  cognizance 
of  a  principal  claim  is  the  one  competent  to  decide  accessory  claims  which  arise  therein ; 
and  when  the  action  has  been  entered  before  two  judges  with  equal  competence,  the 
decision  belongs  to  that  one  who  first  cites  the  defendant  to  appear.  In  cases  of 
cessio  bonorum  and  of  bankruptcy  the  tribunal  of  the  domicil  of  the  debtor  takes 
cognizance.  If  before  an  inferior  court  there  should  be  raised  a  set-off,  or  a 
counterclaim,  in  respect  of  a  thing  from  its  value  appropriate  to  the  cognizance 
of  a  superior  court,  the  latter  will  be  the  one  competent  for  the  whole  affair. 

5.  Competence  regarding  persons  not  domiciled.  Those  not  domiciled  in  Venezuela, 
whether  natives  or  not,  can  be  cited  before  its  tribunals,  although  they  may  not 
be  found  within  its  territory:  1.  For  actions  in  respect  of  property,  real  or  personal, 
situate  in  Venezuela;  -—  2.  In  respect  of  obligations  based  on  contracts  or  facta 
made  or  done  within  Venezuela,  or  which  ought  to  be  executed  therein.  A  person 
passing  through  can  be  cited  not  only  in  the  two  former  cases,  but  in  any  case  of 
personal  actions  enforceable  anywhere.  When  the  contract  has  been  made  abroad 
and  the  person  has  no  domicil  or  residence  in  the  RepubUc,  and  no  place  has  been 
fixed  for  its  execution,  the  personal  action  must  be  entered  in  the  place  in  which 
the  plaintiff  has  his  domicil  or  residence ;  and  if  the  action  relates  to  real  property, 
before  the  tribunal  of  the  locaUty  thereof. 

6.  Competent  judges.  In  order  to  deal  only  with  ordinary  civil  suits  exceeding 
in  value  four  hundred  boUvares  but  not  exceeding  four  thousand.  District  or  De- 
partment Courts  have  been  created.  Before  the  judges  of  First  Instance  on  the 
civil  side  must  be  pursued  elaims  exceeding  four  thousand  boHvares,  and  all 
other  actions  which,  being  appropriate  to  the  civil  jurisdiction,  cannot  be  esti- 
mated in  money. 

Courts  of  First  Instance,  as  weU  as  those  of  the  District  or  Department, 
consist  of  a  single  judge ;  but  the  parties  can  request  before  the  day  on  which  the 
report  on  the  cause  or  on  the  record  begins,  that  a  court  of  assessors  should  give 
final  or  interlocutory  judgment  with  final  authority.  The  two  assessors,  who  decide 
together  with  the  ordinary  judge,  are  chosen  by  the  parties  from  hsts  exchanged 
between  them.  The  assessors,  who  must  possess  the  same  qualifications  as  the 
judge,  can  only  be  requested  in  Tribunals  of  First  Instance,  and  those  of  Appeal 
consisting  of  a  suigle  judge. 

7.  Entry  of  the  suit.  The  ordinary  suit,  conducted  in  writing,  commences  with  a 
claim  presented  to  the  judge  in  which  must  be  set  forth  the  full  name  and  residence 
of  the  plaintiff,  the  character  in  which  he  sues,  the  full  name  and  residence  of  the 
defendant,  and  the  character  in  which  he  is  sued,  if  not  on  his  own  personal  account, 
the  subject-matter  of  the  claim  and  the  grounds  or  documents  on  which  it  is  based. 

Causes  of  action  mutually  destructive  cannot  be  joined  in  one  single  claim, 
as  if  at  the  same  time  the  nullity  and  the  fulfilment  of  a  contract  should  be  sought, 
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ft  menos  que  se  int«ate  k  luia  oomo  principal  v  la  oti»  ivmo  aixt^oria,  esto  es, 
para  el  oaso  de  que  la  primera  sea  KKihazada,  "  Tampcvo  pueden  i\camnlaise  las 
acciones  que  por  razon  de  la  materia  no  oorivspondan  al  mkmo  tribunal,  como 
una  accion  civil  v  una  tx>memal:  ni  las  que  esten  sonietidas  a  procedimiento  espedd 
mcompatible  con  el  del  juicio  oidinario.  tales  una  deinanda  por  reivindicacion 
de  im  fundo  y  un  interdicto  de  despojo  por  medio  del  cual  pida  el  demandante 
ser  ivstitiudo  en  la  posesion  de  a  quel. 

8.  Citael6n  del  demandado.  Kl  Stvretario  del  Tribunal  sacara  tantas  copias 
del  Ubelo  cuantas  partes  demandadas  aparezcan  eu  el,  en  las  cuaU^f  se  extendera 
seguidameiue  la  orden  de  coiupaivoencia  ^wra  hora  determinada  del  decimo  dia 
despues  de  citado  el  demandado.  6  el  ultimo  de  ellos  si  fueien  varios. 

9.  Medios  de  asegurar  la  eitaei6n.  Si  busoado  el  demandado  no  se  encontrare 
6  si  citado  hubiere  fundadas  sospeohas  de  que  pretende  ausentarse  del  pais  i>ara 
trasportar  valoivs  6  burlar  la  aooion,  6  si  fuere  simple  transeunte,  el  juez.  a  jx-tieion 
del  actor,  proliibii-d  a  aquel  la  salida  del  pais. 

10.  Pr&etiea  de  la  eitaoi6n.  La  citacion.  que  es  formalidad  neoesaria  para 
la  validez  del  juicio.  se  hace  por  el  alguacil  del  tribunal,  qviien  entregara  al  deman- 
dado la  copia  del  libelo  v  le  exijira  iwibo.  Si  el  demandado  se  negare  a  ixvibir 
el  libelo,  la  citaci6n  la  har^  el  alguacil  acou\i^);iuado  de  div;  tt^tigw*.  c.-iso  en  el  cual 
el  Secivtario  del  Tribunal,  despues  de  itvibirse  la  declar5»ci6n  de  las  tivs  vvtsoaas 
diohas,  extendersi  ima  notificacion  que  dejaRV  en  la  casj»  del  citado. 

Cuando  no  se  encuenti-e  el  demandado.  la  citaciou  so  hari  por  cartel  que  se 
fijara  en  la  habitaciciou  del  demandado  v  eu  ol  tribmuU,  y  se  publicara  por  la  im- 
prenta;  pasados  veinte  ilias.  el  tribmial  nombrara  defensor  al  demandado. 

Cuando  el  demandado  no  se  halle  eu  la  E<^publica.  la  citaciou  se  hani  en  la 
persona  del  apoderado  que  tuviciv.  que,  cuando  u6,  se  le  nombrara  defensor  para 
qtie  se  entieuda  con  la  citacion. 

11.  Cualidades  de  los  Jueoes  y  su  reeusaddn.  Las  le.\-\\<  otganicas  deter- 
minan  las  cualidades  qtie  los  jueces  ordinaries  civiles  deben  ivuiiir :  pero.  en  tixlo 
caso.  ban  de  ser  ^'enezolauos. 

Los  fimcionarii^s  judiciales  pueden  ser  recusados  p<n-  jjarentesco  de  consanguim- 
dad  6  de  afinidad  con  las  partes;  por  que  tengan  ii\teivs  eti  el  jvleito;  por  cxistir 
cuestion  id^ntica  que  deba  deoidirse  eu  otixi  pleito  eu  qvie  esten  iuteivsj\d>.^  elUvs 
6  sus  parientes:  por  ser  deudoi-es  de  plazo  vencido  de  los  litig;\utes;  por  habeise 
seguido  pleito  en  k^s  t'dtiiuos  cinco  anos  enti'e  el  juez  6  sus  parientes  y  una  de  las 
partes;  por  dar  rocomendaciou  o  prestar  yati-ocinio  a  algun  litigante:  por  existir 
pleito  pendiente  entiv  ellos  y  el  ivousantc  o  por  ser  comensal.  dependiente  6  aiuigo 
Ultimo  de  alguiia  parte  6  baber  ivcibido  scrvicios  de  ella;  por  ser  administradorcs 
de  un  establecimiento  intoivsado  en  el  pleito;  por  ser  tostigos  o  expert iis  eu  el  niisiuo 
6  baber  dado  opinion :  por  cucmistad  con  las  pai'tcs  o  por  agivsiou  6  injurias  a  ellas ; 
por  baber  recibido  dadivas  de  los  litigjviites. 

12.  Comienzo  del  debate.  Llcgados  el  dia  y  la  bora  fijadi^s  panv  la  contt\sta- 
cion,  se  anunciara  el  acto;  y  si  el  demandado  no  cstuvieiv  pivsente  se  esperard  4 
que  se  cumpla  una  bora  despues  de  la  fijada.  Solo  en  esc  acto  podrd  el  demandado 
poner  las  exccpcioiies  6  defetisas  autorizadas  por  la  ley. 

IS.  Las  partes  y  sus  apoderados.  Las  partes  putxlen  gt\?tionar  por  si  misnias 
6  por  apoderados;  pero  la  nuijer  casada  para  couiparecer  en  juicio  por  si  6  por  medio 
de  apoderado  neccsita  liceiicia  del  marido. 

El  poder  debe  constar  en  forma  autcntica  y  ser  otorgado  ante  un  juez  6  ante 
el  fimcionario  que  autoriza  las  exposicioues  de  las  partes  en  el  tribunal  en  que  cursa 
el  asunto.  Si  el  poder  se  otorga  on  pais  cxtranjciv  delie  hacei-se  con  las  formali- 
dades  alii  cstablecidas  y  venir  convenientemoute  legalizado;  puede  (ambi^  otor- 
garse  ante  el  Consul  de  la  Eepiiblica  cii  cl  lugar  del  otorgauiiento, 

14.  Inoapaoitados  para  ejercer  poderes.  No  puwlen  ejercer  poderes  en 
juicio:  el  que  no  estuvicre  en  el  goce  de  sus  dereobos  civilos;  ol  quo  no  scjmv  leer  y 
esoribir;  el  ciego,  sordo  6  mudo.  6  el  que  padezca  enfei-medad  que  lo  somota  &  re- 
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unless  the  one  is  brought  as  the  principal  and  tho  other  as  an  alternative  (acceaoria) 
claim,  that  is,  in  case  the  firHl  bo  unsuooessful.  Equally  incapable  of  being  Joined 
together  are  actions  which  by  reason  of  the  subject-matter  do  not  belong  to  the  same 
tribunal,  Huch  as  a  civil  action  and  a  commercial;  and  those  which  are  subject  to 
special  procedure  incompatible^  with  that  of  ordinary  proceedings,  such  as  a  claim 
for  the  restitution  of  an  estate  and  an  injunction  against  eviction  by  means  of 
which  the  plaintiff  may  seek  to  be  restored  to  the  possession  thereof. 

8.  Citailon  of  the  defendant.  Tho  Registrar  of  the  Court  must  take  as  many 
copies  of  the  claim  as  there  aro  dofoiidants  who  appear  therein,  in  which  must 
be  stated  in  continuation  the  direction  to  enter  appearance  at  a  fixed  hour,  on 
tho  tenth  day  from  the  citation  of  the  defendant,  or  of  the  last  defendant  should 
there  bo  several. 

9.  Methods  of  securing  citation.  Tf  the  dofoiulant  sought  cannot  be  met  with,  or 
if  being  cited  there  should  be  well-foun(]o(l  HUHf)icion  that  he  intends  to  absent  himself 
fre)m  the  country  in  order  to  entry  away  valuables  or  set  the  action  at  naught,  or 
if  he  should  be  merely  travelling  through,  the  judge,  on  the  plaintiff's  application, 
must  prohibit  him  from  leaving  the  country  (issue  a  writ  of  ne  exeat  regno). 

10.  Procedure  on  citation.  The  citation,  which  is  the  essential  formality  for  the 
validity  of  the  action,  is  made  by  the  Court  Bailiff,  who  must  deliver  to  the  de- 
fendant the  copy  of  tho  claim  and  obtain  a  receipt  from  him.  If  the  defendant 
should  refuse  to  accept  the  claim,  the  citation  shall  be  made  by  the  Bailiff  in  the 
})roH(!nce  of  two  wIIiiohhoh,  in  which  case  the  Registrar  of  the  Court,  after  tho  de- 
(^laration  of  suoh  throe  persons  has  been  received,  propares  a  notification  which  he 
must  leave  at  i\w  liouso  of  the  powon  cited. 

Whou  tiio  defendant  cannot  ho  found,  the  (Station  must  be  made  by  placard, 
which  numt  be  fixed  on  the  house  of  the  defendant  imd  in  the  Court,  and  be 
published  by  newspaper;  after  twenty  ilayH  the  Court  will  nominate  a  person  to 
j'epresent  tho  defendant. 

When  the  defendant  is  not  found  within  the  Republic,  the  citation  must  be 
made  on  the  person  of  his  attorney  (if  any),  and  where  there  is  none  one  must  be 
nominated  as  ropresontativo  to  bo  Horvoii  with  the  citation. 

11.  Qualifications  of  judges  and  their  challenge.  The  organic  laws  determine 
the  qualifioatiouH  which  the  civil  judges  in  ordinary  must  possess;  but  in  any  case 
thoy  must  be  Vonezuolan. 

Judicial  officials  can  be  challenged  on  account  of  consanguinity  or  of  affinity 
with  the  parties;  because  they  have  an  interest  in  the  suit;  by  reason  of  the  existence 
of  an  identical  question  which  must  \w  decided  in  another  suit  in  which  they  or  their 
relations  are  concerned;  through  being  debtor.s  towards  the  litigants  with  credit 
expired;  through  there  having l)een  a  suit  followed  during  the  previous  five  years 
between  the  judge  or  his  relations  and  one  of  the  parties;  through  giving  countenance 
or  affording  (latronaf^e  to  any  litigant ;  through  an  existing  suit  pending  between  them 
and  the  objector,  or  through  being  messmate,  servant  or  intimate  friend  of  any 
party  or  having  rccoivod  good  offices  from  him  ;  through  being  directors  of  an  under- 
taking concerned  in  the  suit;  through  boinij;  witnesses  or  experts  or  counsellors 
therein;  through  enmity  with  the  parties  or  through  assaulting  or  insulting  them; 
through  having  I'ccoivod  gifts  from  tho  litigants. 

12.  Commencement  of  the  hearing.  When  the  day  and  hour  fixed  for  the  answer 
have  come,  the  doeniment  must  be  announced;  and  if  the  defendant  should  not 
1)0  proH(Mit  he  must  be  awaited  until  one  hour  has  passed  from  that  fixed.  Only 
in  that  document  the  defendant  may  enter  the  pleas  or  defences  which  the  law 
allows. 

18.  The  parties  and  their  attorneys.  The  parties  can  act  by  themselves  or  by 
attorneys;  but  for  the  married  woman  to  enter  appearance  in  a  suit  on  her  own 
account,  or  by  attorney,  tho  husbaud's  licence  is  necessary. 

The  authority  must  run  in  due  form,  and  be  executed  before  the  judge  or  of- 
ficial who  authenticates  the  plea-dings  of  the  parties,  in  the  court  in  which  the  suit 
proceeds.  If  the  authority  is  executed  abroad  it  must  be  with  the  formahties  there 
ordained  and  oomo  properly  authenticated;  it  can  also  be  e.xi^cuted  before  the 
Venezuelan  C-onsul  in  the  place  of  execution. 

14.  Persons  incapable  of  exercising  representative  powers.  Powers  in  a  suit 
cannot  be  exercised  by:  the  person  not  in  enjoyment  of  his  civil  rights;  not  able 
to  read  and  write;  blind,  deafer  dund),  or  who  suffers  from  disease  which  obliges 
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elusion;  el  militar  en  active  servicio;  el  sacerdote  de  cualquier  culto,  a  no  ser  en 
defensa  de  su  iglesia;  la  mujer,  salvo  para  defender  a  su  oonyuje,  a  sus  ascendientes 
o  descendientes  6  a  sus  colaterales  dentro  del  segundo  grado;  el  que  no  fuere  abo- 
gado  6  procurador  en  negocios  que  excedan  de  cuatrocientos  bolivares  y  en  lugares 
donde  no  haya  el  niimero  de  abogados  6  procuradores  que  la  ley  seiiala. 

.15.  Personas  que  no  necesitan  poder  para  litigar.  Pueden  presentarse  en 
juicio  sin  poder,  como  actores:  el  padre  6,  en  su  defeoto,  la  ma<&e  por  el  hijo 
legitimo  6  natural  reconocido  6  adoptivo,  6  vice-versa;  el  hijo  por  los  padres,  si 
tiene  veintitin  anos;  el  heredero  por  el  coheredero,  en  las  causas  originadas  por  la 
herencia;  el  comunero  por  el  condueno,  en  lo  relative  a  la  comunidad;  y  por  el  de- 
mandado,  cualquiera  que  reuna  las  condiciones  exijidas  para  ser  apoderado  judicial. 
En  uno  y  otro  caso  deberan  dar  los  repreaentantes  caucion  real  6  personal,  si  se 
les  exijiere,  para  responder  de  sus  actos,  caso  de  que  el  representado  no  aprobare 
lo  hecho  por  ellos. 

16.  Retardo  perjudicial,  aseguramiento  de  pruebas.  Nadie  puede  ser  compe- 
Udo  a  litigar  como  demandante  sino  en  caso  de  retardo  perjudicial,  esto  es,  cuando 
hay  demora  maUciosa  del  demandante  en  promover  su  accion  6  cuando  existe 
temor  fundado  de  que  desaparezca  alguna  prueba.  En  el  caso  de  que  la  demanda 
sea  por  demora  maUciosa,  la  solicitud  se  dirigira  a  que  se  prevenga  al  demandado 
que  deduzca  su  accion  dentro  del  termino  que  el  juez  seiiale;  y  cuando  se  funde 
en  el  temor  de  que  desaparezca  algtin  medio  de  prueba  del  demandante,  la  soHcitud 
no  tiene  otro  objeto  que  pedir  la  evacuacion  inmediata  de  la  prueba. 

17.  Excepeiones  de  inadmisibilidad  6  previas.  En  el  acto  de  la  contestacion, 
las  primeras  excepeiones  que  pueden  oponerse  son  las  de  inadmisibihdad,  cuyo 
objeto  no  es  otro  que  el  de  deshechar  el  libelo  y  no  darse  entrada  al  juicio.  Son  las 
fiiguientea:  1.°  Las  que  se  derivan  de  una  disposicion  legal  que  ordena  no  deberse 
admitir  la  demanda  6  que  no  se  admita  siao  Uenando  un  requisite  6  condicion, 
come  si  se  trata  de  una  accion  de  divorcio  fundada  en  una  causal  no  autorizada,  6  de 
una  demanda  sobre  investigacion  de  la  patemidad,  6,  en  el  segundo  case,  de  una 
accion  por  matrimenio  sin  que  haya  habido  espensales;  —  2.°  Las  que  estan  basa- 
das  en  la  incapacidad  del  demandado  para  estar  en  jucie,  como  por  ser  menor 
6  entredi6he,  asi  come  tambien  las  derivadas  del  hecho  no  de  tener  el  demandado 
el  caracter  que  se  le  atribuye,  como  si  negare  que  es  tutor;  —  3.°  Las  que  pro- 
vienen  de  haberse  acumulado  en  el  libelo  acciones  contrarias  6  incompatibles. 

18.  Excepeiones  dilatorias.  A  falta  de  las  anteriores  6  cuando  scan  recha- 
zadas,  pueden  oponerse  las  siguientes  excepeiones  dilatorias:  1.°  La  de  Uegiti- 
midad  de  la  persona  del  demandante  6  de  su  apoderado;  —  2.°  La  de  incempe- 
tencia  del  tribunal;  —  3.°  La  de  defecto  de  la  forma  de  la  demanda;  —  4.°  La 
de  litis-pendencia;  —  5.°  La  de  condicion  6  plazo  no  cumplido;  —  6.°  La  de  de- 
fecto de  fianza;  —  7.°  La  de  cosa  juzgada. 

La  excepcion  de  incempetencia  del  tribunal  per  razon  de  la  materia,  como  de 
orden  pubUce,  puede  premoverse  en  cualquier  estado  del  juicio. 

19.  Deelinatoria  de  los  jueces.  Un  tribunal  puede,  mientras  dure  el  pxoceso, 
promover  la  cuestion  de  falta  de  jurisdiccion  6  competencia  a  otro  tribunal  que 
e3te  cenociendo,  era  para  que  se  le  pasen  a  el  les  autos ,  ya  para  desprenderse  del 
asunto.  Si  no  hubiere  acuerdo,  los  autos  pasaran  al  juez  superior,  para  que  decida 
el  punte  dentro  de  veinticuatro  horas. 

20.  Contestacidii  al  fondo  de  la  demanda.  Caso  de  que  las  excepeiones  referi- 
das  no  existieren  6  se  las  hubiese  declarado  sin  lugar,  el  demandado  procedera  a 
dar  su  contestacion,  de  palabra  para  que  el  Secretario  la  extienda,  6  en  escrito, 
debiende  expresar  si  la  centradice  en  todo  6  en  parte  6  si  cenviene  en  eUa  absoluta- 
mente  6  con  alguna  Umitacion,  y  las  razones  que  creyere  conveniente  alegar. 

21.  Aceptacidn  de  la  demanda,  desistimiento,  perencl6n.  Cuando  el  deman- 
dado cenviene  en  la  demanda,  quedara  esta  terminada  y  se  procedera  come  en  cosa 
juzgada.  El  demandante  puede,  en  cualquier  estado  del  juicio,  desistir  de  su  accion ; 
pero  ha  de  pagar  las  cestas  si  no  hubiere  pacto  en  centrario,  cosa  que  tambien  su- 
cede  cuando  el  demandado  cenviene  en  la  demanda.  Si  hay  discusion  cuanto  a 
costas,  el  juez  decide,  pasades  echo  dias. 

Cuando  los  htigantes  no  hubieren  ejecutado  durante  cinco  anos  ningun  acto 
de  procedimiento,  se  declarari,  a  soUcitud  de  parte,  que  la  Instancia  ha  perecido. 


VENEZUELA:  PKOCEDTJRE.  47 

seclusion;  the  soldier  on  active  service;  the  priest  of  any  sect,  not  defending  his 
church;  the  wife,  save  to  defend  her  husband,  her  ascendants  or  descendants  or  col- 
lateral relations  within  the  second  degree ;  he  who  is  neither  advocate  nor  solicitor, 
in  matters  exceeding  four  hundred  boUvares,  save  at  places  where  there  is  not  the 
number  of  advocates  or  soUcitors  named  by  the  law. 

15.  Persons  who  need  no  express  power  to  litigate.  The  following  can  appear 
as  plaintiffs  in  a  suit  without  express  power;  the  father  or,  faihng  him,  the  mother 
on  behalf  of  a  lawful  child  or  of  a  natural  child  when  recognized  or  an  adopted 
child,  or  vice  versa;  the  son  of  twenty-one  for  a  father;  the  heir  for  a  co-heir,  in 
oauses  arising  out  of  the  inheritance;  a  tenant  in  common  for  a  co-owner,  in  questions 
relating  to  the  common  fund ;  and  for  the  defendant,  whoever  possesses  the  quaU- 
fications  required  for  an  attomey-at-law.  In  either  case  the  representatives  must 
give  real  or  personal  security,  if  it  should  be  required  from  them,  to  answer  for 
their  proceedings,  in  case  the  principal  should  not  approve  their  acts. 

16.  Prejudicial  delay,  securing  evidence.  No  one  can  be  forced  to  htigate  as 
plaintiff  except  in  case  of  prejudicial  delay,  that  is,  when  there  is  wilful  delay  of 
the  plaintiff  in  entering  his  action,  or  when  there  exists  a  reasonable  fear  of 
some  evidence  disappearing.  Where  the  claim  is  for  wilful  delay,  an  apphcation 
must  be  made  to  order  the  defendant  to  bring  his  action  within  the  time  fixed 
by  the  judge;  and  when  the  claim  is  based  on  the  fear  that  any  method  of  proof 
of  the  plaintiff  should  be  lost,  the  apphcation  is  only  directed  to  demanding  the 
immediate  taking  of  the  evidence. 

17.  Pleas  of  want  of  admissibility  or  of  conditions  precedent.  In  the  document 
in  answer,  the  preUminary  pleas  which  can  be  advanced  are  those  of  inadmissi- 
bility, the  object  of  which  is  merely  to  nuUify  the  petition  so  as  not  to  aUow  the 
suit  to  be  entertained.  They  are  as  follows:  1.  Those  derived  from  any  provision 
of  the  law  which  directs  that  the  claim  shall  not  be  allowed,  or  that  it  should  not 
be  allowed  without  fulfilling  some  essential  or  condition,  such  as  where  an  action 
for  divorce  is  in  question  on  a  grovmd  not  authorized,  or  a  claim  for  a  declaration 
of  paternity,  or  in  the  second  case,  a  proceeding  for  marriage  without  there  having 
been  betrothal;  —  2.  Those  which  are  based  on  the  incapacity  of  the  defendant  to 
be  sued,  as  being  under  age,  or  interdicted,  as  also  those  derived  from  the  fact  of 
the  defendant  not  answering  the  character  alleged  against  him,  as  where  he  denies 
that  he  is  guardian;  —  3.  Those  which  set  up  a  joinder  of  inconsistent  or  repugnant 
causes  of  action  in  the  claim. 

18.  Dilatory  Pleas.  In  default  of  the  former  or  when  they  are  rejected,  the 
following  dilatory  pleas  can  be  raised:  1.  That  of  the  want  of  locus  standi  of  the 
plaintiff  or  his  representative;  —  2.  That  of  want  of  jurisdiction  in  the  Court;  — 
3.  Defect  in  the  framing  of  the  claim;  —  4.  Lis  pendens;  —  5.  Condition  or  period 
not  fulfilled;  —  6.  Deficiency  of  the  security;  —  7.  Res  judicata. 

The  plea  of  want  of  jurisdiction  in  the  Court  by  reason  of  the  subject-matter, 
such  as  affectiag  pubhc  order,  may  be  advanced  at  any  stage  of  the  proceedings. 

19.  Capacity  of  the  judges  to  declare  intervention.  A  tribunal,  whilst  the  pro- 
cess lasts,  can  refer  the  question  of  want  of  jurisdiction  or  competence  to  the  other 
tribunal  which  is  trying  the  case,  with  the  object  of  transferring  the  proceedings 
to  it,  or  of  dissociating  itself  from  the  matter.  If  there  should  be  disagreement,  the 
proceedings  must  be  transferred  to  the  superior  judge  in  order  that  he  may  decide 
the  point  within  twenty -four  hours. 

20.  Issue  on  the  merits  of  the  claim.  Where  the  pleas  referred  to  do  not  exist 
or  are  declared  groundless,  the  defendant  must  proceed  to  formulate  an  issue,  either 
verbally  for  the  Registrar  to  draw  it  up,  or  in  writing,  stating  whether  he  contests 
the  claim  in  whole  or  in  part  or  if  he  assents  completely  or  with  some  qualification 
thereto,  and  the  grounds  he  thinks  it  expedient  to  aUege. 

21.  Admission  of  the  claim,  discontinuance,  and  lapse.  When  the  defendant 
agrees  with  the  claim,  it  becomes  terminated  and  must  be  treated  as  res  judicata. 
The  plaintiff  can,  at  any  stage  of  the  suit,  discontinue  his  action;  but  must  pay 
the  costs,  unless  there  is  an  agreement  to  the  contrary,  a  thing  which  also  happens 
when  the  defendant  admits  the  claim.  If  there  is  a  question  of  costs,  the  judge 
decides,  after  eight  days. 

When  the  litigants  should  have  taken  no  step  during  five  years,  there  will 
be  a  declaration,  at  the  request  of  a  party,  that  the  case  has  lapsed.  In  the  Court 
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En  Primera  Instancia  la  perencion  no  extingue  la  aocion ;  pero  si  el  negooio  se  halla 
en  apelacion,  la  sentencia  apelada  queda  con  fuerza  de  cosa  juzgada. 

22.  Conciliacidn.  En  cualquier  estado  del  juicio,  y  siempre  que  se  trate  de 
materias  transijibles,  el  juez  puede  Uamar  a  las  partes  ante  si  para  procurar  la 
conciUacion,  y  si  se  obtuviere,  se  redactara  un  acta  que  la  contenga.  La  concUiacion 
pone  fin  al  pleito  y  tiene  fueza  de  sentencia  ejecutoriada ;  pero  si  ha  sido  hecha 
por  un  tutor  u  otra  persona  que  designe  la  ley,  no  tendra  efecto  sino  despues  de 
aprobada  judicialmente. 

23.  Reeonveneion,  citas  de  saaeamiento  y  garantia.  Al  contestar  la  accion,  el 
demandado  puede  reconvenir  al  demandante;  y  si  el  juez  es  competente  por  razon 
de  la  materia  para  conocer  de  la  reeonveneion,  se  dara  al  demandante  el  plazo 
de  diez  dias  para  contestarla.  Tambien  pueden  pedir  en  ese  mismo  acto,  tanto 
la  una  como  la  otra  parte,  que  se  cite  a  una  de  ellas  para  que  cumpla  con  la  obliga- 
cion  que  tiene  de  sanear  6  garantir.  En  este  caso  el  citado  debe  comparecer  en  el 
termino  de  la  distancia  y  tres  dias  mas;  y  si  pidiere  que  sea  citada  otra  persona, 
asi  se  hara.  Se  acordaran  las  citaciones  que  se  pidieren;  pero  el  curso  de  la  causa 
no  se  suspendera  sino  cuando  se  presente  prueba  autentica  de  la  obligacion  de 
sanear,  y  con  tal  de  que  la  suspension  por  todas  las  peticiones  no  exceda  de  se- 
senta  dias. 

24.  T6rmino  extraordinario  de  prueb£^s.  Cuando  se  quisiere  evacuar  pruebas  en 
lugares  que  disten  de  aquel  en  que  se  sigue  el  juicio  mas  de  dos  mU  kilometros,  debe 
hacerse  la  solicitud  en  el  acto  de  la  contestacion,  presentandose  las  pruebas  6  recau- 
dos  que  apoyen  la  solicitud. 

25.  Muerte  6  inasistencia  de  las  partes.  Por  el  falleoimiento  de  la  persona 
citada  para  la  litis-contestacion,  antes  de  esta  6  en  el  acto  mismo,  se  suspendera 
la  actuacion  y  se  hara  nuevo  emplazamiento  a  los  herederos.  Cuando  la  muerte 
ocurre  despues  de  la  contestacion,  se  suspendera  el  curso  de  la  causa  mientras  se 
cita  a  aquel  en  quien  ha  recaido  el  derecho. 

'  Si  el  demandado  falta  a  la  citacion  6  si  su  apoderado  no  tiene  poder  suficiente 
6  debidamente  otorgado,  se  le  tendra  por  confeso  cuando  no  sea  contraria  a  derecho 
la  peticion  del  demandante,  si  en  el  termino  probatorio  no  prueba  que  la  inasistencia 
fue  ocasionada  por  caso  fortuito  6  fuerza  mayor  6  que  no  ha  existido  nunca  la 
obligacion  cuyo  cumphmiento  se  le  demanda. 

Cuando  fuere  el  demandante  el  que  deja  de  asistir,  se  le  admitira  al  demandado 
la  contestacion  6  las  excepciones  que  dedujere.  Si  faltan  ambas  partes,  se  suspen- 
dera el  procedimiento  hasta  que  se  vuelva   a  pedir  la  citacion   del  demandado. 

26.  T§rmino  probatorio.  El  mismo  dia  de  la  htis-contestacion ,  cuando  en 
eUa  no  termiae  el  pleito,  queda  abierto  el  termino  probatorio,  a  menos  que  el  asunto 
haya  de  decidirse  sin  pruebas.  Las  partes  tienen  diez  audiencias  para  promover 
■pruebas  y  veinte  para  evacuarlas,  debiendo  contarse  estas  ultimas  desde  que  el  juez 
haya  admitido  las  pruebas.  Cuando  las  pruebas  se  evacuan  fuera,  se  concede  el 
termino  de  distancia  de  ida  y  vuelta. 

27.  Lapsos  judiciales.  Se  llaman  dias  habUes  aquellos  en  que  ha  actuado 
el  Secretario  y  que  no  son  feriados  ni  de  vacaciones ;  y  audiencias,  los  dias  habiles 
en  que  el  juez  ha  practicado  alguna  actuacion.  El  termino  de  la  distancia  se  calcula 
a  razon  de  treinta  kilometros  por  dia,  y  se  cuenta  por  dias  naturales.  Los  dias 
feriados  son  unicamente  los  domingos  y  los  de  fiesta  nacional  y  el  jueves  y  viernes 
Santos;  los  de  vacaciones  son  los  comprendidos  entre  el  15  de"  agosto  y  el  15  de  se- 
tiembre  y  entre  el  24  de  diciembre  y  el  7  de  enero. 

28.  Asuntos  que  se  deeiden  sin  pruebas.  No  hay  lugar  a  lapso  probatorio: 
1.°  Cuando  aparezca  que  el  pun  to  controvertido  es  de  mero  derecho;  —  2.°  Cuando 
el  demandado  acepta  los  hechos  y  solo  oontradice  el  derecho;  —  3.°  Cuando  las 
partes  piden,  juntas  6  separadamente,  que  el  pleito  se  decida  como  de  mero  de- 
recho 6  con  las  pruebas  ya  presentadas;  —  4.°  Cuando  la  ley  declara  que  solo 
es  admisible  la  prueba  de  documentos,  los  cuales,  en  este  caso,  deben  presentarse 
hasta  el  acto  de  informes. 

29.  Medios  de  prijeba.  Evacuaci6n.  Los  unicos  medios  de  prueba  que 
pueden  emplearse  en  juicio  son  los  siguientes :  la  prueba  por  escrito,  la  de  testigos, 
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of  First  Instance  a  lapse  does  not  destroy  the  right  of  action;  but  if  the  matter 
is  by  way  of  appeal,  the  judgment  questioned  remains  valid  as  a  rts  judicata. 

22.  Reconciliation.  At  any  stage  of  the  suit  and  whenever  it  is  a  question  of 
matters  capable  of  compromise,  the  judge  can  summon  the  parties  before  him  to 
bring  about  a  friendly  adjustment,  and  i£  successful,  a  decree  recording  it  will  be 
framed.  Reconciliation  puts  an  end  to  the  suit  and  has  the  force  of  an  executory 
judgment ;  but  if  it  has  been  made  by  a  guardian  or  other  person  appointed  by  the 
law,  it  has  no  effect  save  after  the  approval  of  the  judge. 

23.  Counterclaim,  citations  for  warranty  and  guaranty.  In  contesting  the  suit, 
the  defendant  can  counterclaim  against  the  plaintiff;  and  if  the  judge  is  competent 
by  reason  of  the  subject-matter  to  take  cognizance  of  the  counterclaim,  the  period 
of  ten  days  will  be  granted  to  the  plaintiff  to  reply  to  it.  Also  either  party  can 
claim  in  the  same  document,  that  the  other  of  them  should  be  cited  to  fulfil  the 
obUgation  that  he  has  of  warranting  title  or  guaranteeing.  In  such  case  the  party 
cited  must  appear  within  a  certain  period  according  to  distance  and  three  days 
further,  and  if  he  requests  that  another  person  should  be  cited,  it  must  be  done. 
The  citations  which  are  demanded  must  be  granted;  but  the  course  of  the  suit  will 
not  be  suspended  unless  when  authentic  proof  should  be  forthcoming  of  the  obU- 
gation to  give  security,  and  so  that  the  suspension  occasioned  by  all  the  requests 
does  not  exceed  sixty  days. 

24.  Extraordinary  term  for  evidence.  When  it  is  desired  to  take  evidence  in 
places  which  are  distant  more  than  two  thousand  kilometres  from  that  in  which  the 
suit  is  pending,  an  appUcation  must  be  made  in  the  document  in  answer,  pro- 
ducing the  proofs  or  assurances  which  support  the  apphcation. 

25.  Death  or  non-appearance  of  the  parties.  By  the  death  of  the  person  cited 
to  answer,  either  before  or  at  the  time  of  this  act,  the  suit  is  suspended  and  a  fresh 
summons  will  be  directed  to  the  heirs.  When  the  death  should  occur  after  issue 
joined,  the  course  of  the  suit  will  be  suspended  luitil  the  person  to  whom  the 
right  has  accrued  is  cited. 

If  the  defendant  is  in  default  on  the  citation  or  if  his  attorney  has  not 
sufficient  authority  duly  executed,  the  claim  of  the  plaintiff  will  be  held  ad- 
mitted unless  it  should  be  contrary  to  law,  if  during  the  period  for  the  production 
of  evidence  it  is  not  proved  that  the  non-appearance  was  caused  by  inevitable  ac- 
cident or  by  force  majeure  or  that  the  obligation  whose  fulfilment  is  claimed  never 
existed.  When  it  should  be  the  plaintiff  who  should  fail  to  appear,  the  defendant 
will  be  allowed  to  answer  and  to  raise  the  pleas  on  which  he  reUes.  If  both 
parties  fail,  the  proceeding  will  be  suspended  until  the  citation  of  the  defendant 
should  again  be  sought. 

26.  Period  for  producing  evidence.  On  the  day  of  the  joinder  of  issue,  when 
the  suit  should  not  be  determined  thereon,  the  period  of  proof  is  opened,  unless 
the  dispute  has  to  be  decided  without  evidence.  The  parties  have  ten  judicial 
days  in  which  to  offer  evidence,  and  twenty  in  which  to  take  the  same,  this  last 
period  being  calculated  from  the  time  when  the  judge  has  admitted  the  evidence. 
When  the  evidence  is  taken  at  a  distance,  the  period  required  for  going  and 
returning  is  granted. 

27.  Periods  in  proceedings  at  law.  Working  days  are  those  on  which  the  Re- 
gistrar is  in  attendance  and  which  are  neither  hoUdays  nor  vacation;  and  judicial 
days  are  working  days  on  which  the  judge  has  held  any  sitting.  The  period  ac- 
cording to  distance  is  calctilated  at  the  rate  of  thirty  kilometres  a  day,  and  is  counted 
in  natural  days.  Holidays  are  only  Sundays  and  those  of  National  rejoicing  and 
Holy  Thursday  and  Good  Friday;  those  of  vacation  are  those  included  between 
the  15th  Aug.  and  the  15th  Sept.  and  between  the  24th  Dec.  and  the  7th  Jan. 

28.  Disputes  decided  without  evidence.  There  is  no  period  for  evidence:  1.  When 
it  appears  that  the  disputed  point  is  of  pure  law;  —  2.  When  the  defendant  admits 
the  facts  and  only  questions  the  law;  —  3.  When  the  parties  demand,  jointly  or 
separately,  that  the  suit  should  be  decided  as  a  matter  of  law  or  with  the  evidence 
already  put  forward ;  —  4.  When  the  law  declares  that  documentary  evidence  only 
is  admissible,  which,  in  that  case,  may  be  produced  up  to  the  addresses  to  the 
Court. 

29.  Methods  of  proof.  How  it  is  taken.  The  only  methods  of  proof  which  can 
be  used  in  a  suit  are  the  following :  written  evidence,  oral  evidence,  presumptions 
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las  presunciones,  la  confesion,  el  juramento,  la  experticia,  y  la  inspeccion  ocular. 
El  juez  de  la  causa  evacua  las  pruebas  por  si  mismo  6  dando  comision  a  un  in- 
ferior de  su  misma  residencia  6  de  fuera  de  ella.  Cuando  en  los  tribunales 
plurales  de  alzada  se  necesitare  evacuar  alguna  prueba,  lo  hara  el  Presidente  6 
el  juez  inferior  que  comisione. 

30.  Prueba  por  eserito.  La  prueba  por  escrito  resulta  de  un  dooumento 
publico  6  de  un  documento  privado.  El  documento  publico,  que  es  el  que  ha  sido 
autorizado  por  registradores  u  otros  funcionarios  competentes,  hace  plena  fe;  lo 
cual  no  impide  que  la  convencion  que  contiene  pueda  ser  impugnada  por  simu- 
lacion,  fraude  6  por  toda  causa  legitima.  El  instrumento  privado  reconocido  por  la 
parte  d  quien  se  opone  tiene  la  fuerza  del  publico,  pero  solo  entre  los  que  lo  sucri- 
bieron  y  entre  sus  herederos  6  causa-habientes. 

Tambi^n  pueden  hacerse  valer  como  prueba  6  principio  de  prueba  por  escrito, 
las  cartas  que  las  partes  se  hayan  dirigido  y  las  dirigidas  a  un  tercero,  siempre  que 
este  consienta;  los  telegramas,  cuando  lleven  en  el  original  la  firma  del  remitente 
6  se  probare  que  el  original  fue  entregado  en  nombre  de  la  misma  persona;  los  libros 
de  los  comerciantes,  los  cuales  haoen  fe  cuando  se  ban  Uevado  legalmente,  debiendo 
la  parte  contraria  aceptar  lo  adverse  cuando  admita  lo  favorable;  los  registros  y 
papeles  domesticos,  los  cuales  hacen  fe  unicamente  contra  el  que  los  escribio  cuando 
anuncian  claramente  que  un  pago  ha  sido  hecho  6  cuando  contienen  mencion  ex- 
presa  de  haberse  hecho  la  anotacion  para  suplir  la  falta  de  documento  en  favor 
del  acreedor;  las  tarjas  que  corresponden  con  sus  patrones,  las  cuales  hacen  fe 
entre  las  personas  que  acostumbran  probar  con  eUas  las  provisiones  que  se  hacen. 

Cuando  los  dooumentos  sean  de  aqueUos  que  deben  acompaiiarse  al  libelo, 
no  se  admitiran  despues,  a  menos  que  se  hubiera  indicado  en  aquel  escrito  la  oficina 
6  lugar  en  donde  se  encuentren,  6  que  sean  de  fecha  posterior  6  que  aparezca,  si 
son  anteriores,  que  no  se  tuvo  conocimiento  de  eUos ;  los  demas  documentos  pueden 
presentarse  en  cualquier  instancia  hasta  el  momento  de  informes. 

Los  documentos  publicos  pueden  ser  tachados  por  accion  principal,  en  juicio 
ordinario,  6  incidentalmente,  en  cualquier  estado  6  instancia  de  la  causa. 

31.  Prueba  de  Testigos.  Las  personas  cuyo  testimonio  se  necesitare  estan 
obHgadas  a  comparecer  sin  necesidad  de  licencia  de  sus  superiores  a  rendir  declara- 
cion  ante  el  tribunal  encargado  de  la  evacuacion  de  la  prueba,  so  pena  de  ser  multa- 
das.  Se  excepttian  solamente  el  presidente  de  la  Republica  y  otros  altos  funcio- 
narios pubhcos,  los  miembros  y  empleados  de  las  legaciones  extranjeras  y  la  mujer 
honesta,  los  cuales  certificaran  ante  el  secretario  6  por  escrito  sobre  los  puntos  del 
interrogatorio  6  sobre  las  preguntas  escritas  de  la  parte  contraria,  6  declararan 
ante  el  tribunal,  constituido  en  sus  moradas;  las  unicas  personas  habiles  para  ser 
testigos  que  pueden  excusarse  de  declarar  son  los  parientes  consanguineos  hasta  el 
cuarto  grado  y  los  afines  hasta  el  segundo,  y  los  que  por  su  estado  6  profesion  deben 
guardar  secreto  respecto  del  hecho  de  que  se  tratare. 

La  prueba  de  testigos  no  se  admite  para  probar  obUgaciones  de  mas  de  dos 
mil  bolivares  6  para  desvirtuar  el  contenido  de  un  documento  pubUco,  ni  cuando 
la  cantidad  demandada  es  residuo  de  un  credito  mayor;  pero  aun  en  estos  casos 
sera  procedente  si  existe  un  principio  de  prueba  por  escrito,  6  cuando  al  acreedor 
no  le  ha  sido  posible  procurarse  prueba  escrita,  como  en  las  obUgaciones  extra- 
contractuales,  en  el  deposito  necesario  hecho  en  casos  fortuitos,  en  las  obUgaciones 
contraidas  en  parajes  donde  no  se  ha  podido  extender  el  documento,  6  en  easo 
de  accidentes  que  lo  hagan  imposible. 

Salvo  casos  de  excepcion,  dos  testigos  contestes  hacen  prueba  plena.  Tambien 
tienen  este  valor  las  declaraciones  de  testigos  no  contestes  que  en  su  conjunto  de- 
muestren  el  hecho  de  que  se  trata,  y  la  declaracion  de  un  testigo  unida  a  otra  que 
la  complete. 

Los  furiosos,  dementes  6  mentecatos,  los  menores  de  quince  aiios,  los  jugadores 
de  profesion,  los  ebrios,  los  vagos,  log  deudores  fraudulentos,  los  condenados  4 
presidio,  no  rehabUitados,  no  pueden  ser  testigos.  Tampoco  pueden  testificar:  el 
juez  en  la  causa  de  que  conoce,  el  abogado  por  su  mandante,  el  vendedor  en  causas 
de  eviccion  sobre  la  cosa  vendida,  los  socios  en  asuntos  de  la  compania,  el  heredero 
presunto,  el  donatario,  el  que  tenga  interns  en  las  resultas  del  pleito,  el  amigo  intimo 
en  favor  de  la  persona  a  quien  lo  unan  estas  relaciones,  el  enemigo  contra  su  enemigo . 
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of  fact,  admissions,  the  formal  oath,  expert  opinion,  and  ocular  inspection.  The 
judge  of  the  suit  takes  the  evidence  himseH  or  issues  a  commission  to  an  inferior 
judge  within  or  without  his  place  of  session.  When  in  Courts  of  Appeal  it  is 
necessary  to  take  any  evidence,  it  must  be  done  by  the  President  or  by  an  ia- 
ferior  judge  thereto  appointed. 

30.  Documentary  evidence.  Written  evidence  depends  on  a  pubUc  or  pri- 
vate document.  A  public  document,  which  is  that  which  has  been  authenticated 
by  registrars  or  other  competent  officials,  constitutes  complete  proof;  but  does  not 
prevent  the  agreement  contained  therein  being  attacked  for  forgery,  fraud,  or  on  any 
lawful  ground.  A  private  document  accepted  by  the  party  against  whom  it  is 
set  up  has  the  force  of  a  pubUc  one,  but  only  between  those  who  have  subscribed 
thereto,  and  between  their  heirs  or  successors  in  right. 

The  letters  which  the  parties  may  have  despatched  to  each  other  may  also 
be  made  available  as  proof  or  the  foundation  of  proof  in  writing  and  those  des- 
patched to  a  third  person  whenever  he  consents ;  telegrams,  when  they  contain  in  the 
original  the  signature  of  the  sender  or  it  is  proved  that  the  original  was  deUvered 
in  the  name  of  such  person;  traders'  books,  which  are  proof  when  they  have  been 
kept  according  to  law,  the  opposite  party  being  bound  to  accept  the  adverse  when 
he  admits  the  favourable;  domestic  account-books  and  papers,  which  are  evidence 
only  against  the  person  who  wrote  them  when  they  clearly  shew  that  a  payment 
has  been  made,  or  when  they  contain  express  reference  of  the  note  having  been  made 
to  supplement  the  failure  of  written  evidence  in  favour  of  the  creditor ;  taUies  which 
correspond  with  their  counterparts,  which  are  evidence  between  persons  who  are 
wont  to  prove  thereby  the  arrangements  which  are  made. 

When  the  documents  are  such  as  should  accompany  the  petition,  they  are  not 
admitted  afterwards,  unless  there  should  be  stated  therein  the  office  or  place  where 
they  are  to  be  found,  or  they  are  of  later  date,  or  if  anterior,  no  notice  of  them 
appears  to  have  been  available ;  other  documents  can  be  produced  in  any  suit  up  to 
the  moment  of  the  addresses  to  the  Court. 

Public  instruments  can  be  impeached  by  original  action,  in  an  ordinary  suit, 
or  incidentally,  in  any  condition  or  stage  of  the  cause. 

31.  Oral  evidence.  Persons  whose  evidence  is  necessary  are  bound  to  appear 
without  the  necessity  of  permission  from  their  employers,  to  make  declarations 
before  the  court  entrusted  with  the  taking  of  evidence,  under  penalty  of  being 
fined.  The  President  of  the  Republic  and  other  high  pubhc  officials,  members  and 
servants  of  foreign  legations,  and  women  of  good  reputation  alone  are  exempt,  and 
they  must  certify  before  the  Registrar  or  in  writing  on  the  points  of  the  interrogation 
or  on  the  written  questions  of  the  opposite  party,  or  must  declare  before  the 
Court  constituted  in  the  place  of  their  abodes;  the  only  persons  capable  of  being 
witnesses  who  can  be  excused  from  making  declaration  are  the  relations  by  blood  to 
the  fourth  degree  and  those  by  affinity  to  the  second,  and  those  who  by  their  status 
or  caUing  must  preserve  confidence  regarding  the  fact  under  discussion. 

The  evidence  of  witnesses  is  not  admitted  to  prove  obhgations  of  more  than 
two  thousand  boUvares  or  to  impeach  the  contents  of  a  public  instrument,  nor 
when  the  amount  claimed  is  the  balance  of  a  larger  credit ;  but  even  in  those  cases 
it  may  be  admitted  if  there  exists  a  foundation  of  proof  by  writing,  or  when  it  has 
-been  impossible  for  the  creditor  to  prociu'e  written  evidence,  as  in  extra-contractual 
obhgations,  in  case  of  a  deposit  made  of  necessity  in  a  fortuitous  event,  in  ob- 
ligations contracted  in  places  where  a  document  could  not  be  prepared,  or  in  case 
of  accidents  which  make  it  impossible. 

Save  in  exceptional  cases  two  witnesses  conjointly  affirming  the  same  fact 
afford  fuU  proof.  The  declarations  of  two  witnesses  not  giving  the  same  evidence, 
but  who,  on  the  whole,  shew  the  fact  in  question,  and  the  declaration  of  a  wit- 
ness united  to  that  of  another  which  completes  it,  have  the  like  value.      - — \ 

Madmen,  lunatics  or  imbeciles,  minors  under  fifteen  years,  gamesters  by  trade, 
drunken  men,  vagrants,  fraudulent  debtors,  convicts  serving  penally,  unless  res- 
tored to  credit,  cannot  be  witnesses.  Nor  can  the  following  testify;  the  judge  in 
the  cause  before  him,  the  advocate  for  his  client,  the  vendor  in  suits  of  eviction  in 
respect  of  the  thing  sold,  partners  in  affairs  of  the  partnership,  the  presumptive  heir, 
the  donee,  whoever  has  any  interest  in  the  result  of  a  suit,  the  intimate  friend  in 
favour  of  the  person  to  whom  such  bonds  unite  him,  the  enemy  againsts  his  enemy. 
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Ninguno  puede  ser  testigo  ni  en  contra  ni  en  favor  de  sus  ascendientes,  de  sua 
descendentes  6  de  su  conyuje ;  el  sirviente  domestico  en  favor  ni  en  contra  del  que 
sirve;  ni  en  favor  de  la  parte  que  los  presente,  los  parientes  consanguineos  hasta 
el  cuarto  grado  y  los  afines  hasta  el  segundo,  a  menos  que  se  trate  de  probar  paren- 
tesco  6  edad. 

Despues  de  juramentados,  los  testigos  seran  examinados  reservada  y  separada- 
mente  por  los  puntos  de  los  interrogatorios,  por  las  preguntas  de  la  parte  contraria 
y  por  las  que  crea  conveniente  el  juez,  quien  puede  ordenar  que  el  examen  del  testigo 
se  verifique  en  el  lugar  a  que  han  de  referirse  sus  desposiciones. 

Cualquiera  de  las  partes  puede  tachar  los  testigos  presentados  por  la  contraria, 
no  obstante  lo  cual  se  les  tomara  declaracion.  En  el  curso  del  termino  probatorio 
se  probara  la  tacha,  debiendo  el  juez  en  la  sentencia  definitiva  desechar  la  declara- 
cion del  testigo  inhabil  6  que  se  ha  contradicho  6  dado  motivo  cierto  de  no  decir 
verdad. 

32.  Confesi6n.  El  que  sea  parte  en  juicio  esta  obhgado  a  contestar  bajo 
juramento  las  preguntas  que  en  forma  asertiva  le  dirija  la  contraria  sobre  hechos 
pertinentes  al  asunto:  la  pregunta  y  la  contestacion  han  de  ser  verbales  y  de  eUas 
se  extendera  acta.  De  igual  modo,  el  apoderado  debe  contestar  las  que  versen 
sobre  hechos  que  le  consten  y  que  esten  relacionadas  con  el  pleito.  Si  la  parte  se 
niega  a  contestar  6  si  citada  no  comparece  ante  el  juez,  si  no  contesta  de  manera 
terminante  6  si  se  perjura  al  contestar,  se  le  tendra  por  confesa.  La  confesion  ju- 
dicial produce  prueba  plena  contra  el  que  la  hace. 

La  confesion  extra-judicial  produce  el  mismo  efecto  si  se  hace  a  la  parte  misma 
6  a  su  mandatario;  si  se  hace  a  un  tercero  se  tiene  como  indicio.  La  confesion 
extra-judicial  puede  probarse  por  testigos  en  los  casos  en  que  es  admisible  esta 
prueba. 

La  prueba  de  confesion  puede  ejercitarse  desde  el  dia  de  la  htis-contestacion 
hasta  el  momento  de  informes. 

33.  Juramento  decisorio.  El  juramento  puede  deferirse  en  cualquier  estado 
6  grado  de  la  causa,  salvo  disposicion  especial. 

La  parte  que  defiere  el  juramento  debe  proponer  la  formula;  y  si  fuere  ob- 
jetada,  la  modfiicara  el  juez  a  fin  de  hacerla  clara,  breve,  precisa  y  comprensiva 
de  los  hechos  a  que  se  refiera.  El  juramento  puede  deferirse  siempre  que  no  verse 
sobre  hecho  que  acarree  pena  que  no  sea  pecuniaria ;  ni  sobre  convencion  para  cuya 
validez  se  exije  acto  escrito,  ni  para  contradecir  documento  pubUco. 

La  parte  a  quien  se  defiere  el  juramento  puede  referirlo,  a  menos  que  haya 
declarado  estar  dispuesta  a  prestarlo,  6  cuando  el  hecho  sobre  que  recae  es  personal 
a  la  parte  a  quien  se  ha  deferido. 

Si  la  parte  citada  no  se  presenta  personahnente  en  el  dia  y  hora  fijados,  se 
entiende  que  rehusa  prestar  el  juramento.  La  persona  a  quien  se  defiera  6  refiera 
el  juramento  debe  prestarlo  en  audiencia  pubUca  segun  los  ritos  de  su  reUgion  y 
circunscribiendose  a  los  terminos  de  la  formula. 

34.  Experticia.  La  experticia  se  hace  por  tres  expertos  nombrados  por  las 
partes  de  comun  acuerdo ;  4  falta  de  el,  cada  parte  designa  uno  y  el  juez  el  tercero, 
pudiendo  tambien  convenirse  en  que  la  experticia  sea  practicada  por  un  solo  ex- 
perto.  En  todo  caso,  el  nombramiento  debe  recaer  en  personas  que  tengan  conoci- 
mientos  practices  en  la  materia  de  la  experticia.  El  juez  fijara,  oidos  los  expertos, 
el  tiempo  en  que  hayan  de  desempenar  el  encargo,  que  no  excedera  de  quince  dias. 

El  juez  no  esta  obUgado  a  seguir  el  dictamen  de  los  expertos,  si  su  conviccion 
se  opone  a  eUo.    La  experticia  puede  efectuarse  de  oficio  6  a  pedimento  de  parte. 

35.  Inspecci6n  ocular.  Cuando  el  juez  lo  crea  oportuno  6  cuando  lo  soHciten 
las  partes,  se  acordara  la  inspeccion  ocular,  4  cuyo  efecto  el  juez  6  su  comisionado 
se  trasladara  al  lugar  en  que  ocurrio  el  hecho  de  que  se  trate  para  imponerse  de  las 
circunstancias  que  no  puedan  acreditarse  de  otro  modo. 

El  juez  puede  hacerse  acompaiiar  de  uno  6  dos  practicos. 
En  los  casos  en  que  pudieren  sobrevenir  perjuicios  por  retardo,  la  inspeccion 
puede  promoverse  antes  del  juicio. 
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No  one  can  bear  witness  for  or  against  his  ascendants,  his  descendants  or  his 
wife;  nor  a  domestic  servant  for  or  against  his  employer;  nor,  in  favour  of  the  party 
who  produces  them,  relations  by  blood  to  the  fourth  degree  or  by  affinity  to  the 
second,  unless  it  is  a  question  of  proving  parentage  or  age. 

After  the  administration  of  the  oath,  the  witnesses  are  examined  apart  and 
separately  on  the  points  of  the  interrogation,  by  questions  of  the  opposite  party, 
and  by  those  which  the  judge  thinks  expedient,  who  can  direct  that  the  examination 
of  the  witness  shall  take  place  in  the  place  to  which  his  depositions  have  reference. 

Any  of  the  parties  can  impugn  the  witnesses  adduced  on  the  other  side,  not- 
withstanding which  their  declaration  shall  be  taken.  The  defect  must  be  proved 
in  the  course  of  the  period  for  evidence,  the  judge  being  obliged  in  the  final 
judgment  to  disregard  the  declaration  of  an  unqualified  witness,  or  that  of  one 
who  has  been  disproved  or  in  regard  to  whom  clear  ground  of  his  not  speaking 
the  truth  has  been  given. 

32.  Admissions.  Whoever  is  party  to  a  suit  at  law  is  bound  to  answer  on  oath 
the  interrogatories  which  in  affirmative  form  are  administered  by  the  opposing 
party  to  him  on  the  facts  material  to  the  matter :  the  examination  and  the  answer 
must  be  oral  and  then  reduced  into  writing.  In  the  same  way  the  attorney  must 
answer  those  which  relate  to  facts  known  to  him  and  which  are  material  to  the  suit. 
If  the  party  refuses  to  answer  or  when  cited  does  not  appear  before  the  judge,  if  he 
does  not  answer  in  definite  manner,  or  if  in  the  answering  he  commits  perjury,  it 
wiU  be  held  against  him  as  an  admission.  An  admission  in  Court  constitutes  fuU 
proof  in  law  against  the  person  making  it. 

An  admission  outside  the  Court  has  the  same  effect,  if  it  be  made  to  the  party 
himself  or  to  his  representative ;  if  it  is  made  to  a  third  person  it  is  held  as  circum- 
stantial evidence.  An  admission  outside  the  Court  can  be  proved  oraUy  in  the 
cases  in  which  such  evidence  is  admissible. 

The  evidence  of  an  admission  can  be  produced  from  the  day  of  the  joinder  of 
issue  up  to  the  moment  of  the  addresses  to  the  Court. 

33.  The  decisory  oath.  The  oath  can  be  administered  at  any  stage  or  position 
of  the  suit,  in  the  absence  of  special  provision. 

The  party  who  administers  the  oath  must  propound  the  formula;  and  if  it 
should  be  objected  to,  the  judge  shall  amend  it  in  order  to  make  it  clear,  concise, 
precise  and  comprehensive  of  the  things  to  which  it  refers.  The  oath  can  be  ad- 
ministered whenever  it  does  not  turn  upon  a  fact  which  may  involve  punishment 
other  than  pecuniary,  nor  upon  an  agreement  for  the  vahdity  of  which  a  written 
instrument  is  essential,  and  is  not  in  contradiction  to  a  pubUc  document. 

The  party  to  whom  the  oath  is  administered  can  exact  one  in  his  turn,  except 
when  he  should  have  declared  himself  ready  to  take  it  or  when  the  fact  to  which 
it  relates  is  personal  to  the  party  to  whom  it  has  been  administered.  If  the  party 
cited  does  not  present  himself  personally  on  the  day  and  hour  fixed,  it  is  understood 
that  he  refuses  to  take  the  oath.  The  person  to  whom  the  oath  is  administered 
must  take  it  in  public  audience  according  to  the  rites  of  his  religion  and  within  the 
terms  of  the  formula. 

34.  Expert  evidence.  The  finding  must  be  arrived  at  by  three  sldlled  persons 
nominated  by  the  parties  in  general  agreement;  in  default  thereof,  each  party 
appoints  one  and  the  judge  the  third,  or  it  may  be  agreed  that  the  expert 
finding  shall  be  furnished  by  one  single  expert.  In  any  case  the  nomination  must 
fall  upon  persons  who  have  practical  acquaintance  with  the  subject-matter  of 
the  expert  evidence.  The  judge  fixes,  after  the  experts  have  been  heard,  the  time 
in  which  they  have  to  discharge  the  office,  which  must  not  exceed  fifteen  days. 

The  judge  is  not  obUged  to  follow  the  opinion  of  the  experts,  if  his  view  is 
opposed  thereto.  The  expert  evidence  can  be  taken  at  the  instance  of  the  judge 
or  at  the  request  of  a  party. 

35.  Ocular  inspection.  When  the  judge  thinks  it  expedient  or  when  the  parties 
request  it,  a  view  will  be  directed,  for  which  the  judge  or  his  deputy  must  proceed 
to  the  place  where  the  fact  in  question  happened,  in  order  to  acquaint  themselves 
with  circumstances  which  cannot  otherwise  be  proved.  The  judge  can  cause  one 
or  two  experts  to  accompany  him. 

In  the  cases  in  which  loss  may  arise  through  delay,  the  inspection  can  be 
apphed  for  before  the  suit. 
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36.  Exhibici6n  de  la  cosa  6  de  documento.  Ademas  de  los  medios  de  prueba 
mencionados,  puede  pedirse  la  exhibicion  de  la  cosa  6  del  documento  que  sea  objeto 
de  la  accion  6  que  fueren  necesarios  para  hacer  una  prueba  conducente,  estando 
en  uno  y  otro  caso  el  poseedor  de  eUos  obligado  a  presentarlos. 

37.  Medidas  precautelativas.  Despues  de  iniciado  el  juicio  las  partes  pueden 
pedir,  a  objeto  de  asegurar  el  resultado  de  su  accion,  y  siempre  que  suministren 
prueba  del  derecho  demandado,  una  de  las  medidas  precautelativas  siguientes: 
1.°  La  prohibicion  de  enajenar  la  cosa  litigiosa;  —  2.°  El  secuestro  de  bienes 
determinados ;  —  3.  °  El  arraigo  y,  en  su  defecto,  el  embargo  de  bienes  suficientes. 
Estas  medidas  no  se  decretardn  6  deberan  alzarse  cuando  la  parte  contra  quien 
se  ban  pedido  diere  caucion.  —  (a)  La  prohibicion  de  enajenar  la  cosa  litigiosa 
se  decreta  cuando  siendo  ella  inmueble  y  no  conociendosele  al  demandado  otros 
bienes,  se  tema  que  no  pueda  reivindicarla  a  su  costa  si  la  vendiere.  —  (b)  El 
secuestro  se  decreta:  1.°  De  la  cosa  mueble  demandada,  cuando  el  demandado 
no  tiene  responsabilidad  6  se  teme  que  la  venda,  oculte  6  enajene;  —  2.°  De 
la  cosa  litigiosa,  cuando  su  posesion  es  dudosa;  —  3.°  De  los  bienes  de  la  mujer 
y  en  su  defecto  de  la  sociedad  conyugal  6  del  marido  suficientes  a  cubrir  aqueUos, 
cuando  el  marido  malgasta  los  bienes  de  la  mujer;  —  4.°  De  bienes  de  la  herencia 
6,  en  su  defecto,  del  demandado,  cuando  el  que  ha,  sido  privado  de  su  legitima  la 
reclama  de  los  que  poseen  los  bienes;  —  5.°  De  la  cosa  raiz  que  el  demandado 
compro  y  no  ha  pagado;  —  6.°  De  la  cosa  litigiosa,  cuando  dada  sentencia 
definitiva  contra  el  poseedor  de  eUa,  6ste  apela  sin  dar  fianza  para  responder  de 
aquella  y  de  sus  frutos ;  —  7.  °  De  la  cosa  arrendada,  cuando  el  demandado  lo  fuere 
por  pensiones  de  arrendamiento,  por  estar  deteriorando  la  cosa  6  por  dejar  de 
hacer  las  mejoras  a  que  estuviere  obKgado.  —  (c)  El  arraigo  puede  decretarse: 
1.°  Cuando  el  demandado  es  transeunte  6  ha  desaparecido  6  trata  de  ausentarse 
y  de  ocultar  sus  bienes;  —  2.°  Cuando  existe  temor  de  que,  6  bien  el  de- 
mandante  para  evitar  responsabilidades,  6  bien  el  demandado  para  burlar  la 
accion,  enajena,  oculta  6  disipa  sus  bienes  6  pretende  ausentarse  de  la  Repu- 
blica;  —  3.°  Cuando  el  demandante,  que  consta  estar  fuera  de  la  Repubhca, 
no  ha  dado  caucion  para  proceder  al  juicio;  —  4.°  Cuando  el  demandado,  bur- 
lando  la  citacion  y  la  prohibicion  de  salir  del  pais,  se  ha  ausentado  en  efecto. 

El  decreto  de  arraigo  impone  a  aquel  contra  quien  se  dicta  la  obligacion  de 
presentar  dentro  de  tres  dias  bienes  suficientes  que  quedaran  hipotecados  6  em- 
bargados;  y  si  tal  obligacion  no  se  c'umpliere,  se  procedera  al  embargo  de  bienes 
6  a  paralizar  el  procedimiento  mientras  el  obligado  no  de  caucion. 

Ejecutorado  el  decreto  en  uno  de  los  casos  precedentes,  haya  habido  6  no  oposi- 
cion,  se  entiende  abierta  una  articulacion  por  ocho  dias  en  los  juicios  escritos  y  por 
cuatro  en  los  verbales.  Dos  dias  despuds  el  juez  dicta  sentencia,  oydndose  apelacion 
sin  suspender  la  medida. 

38.  Tercerfa.  Cuando  un  tercero  pretende  ser  preferido  al  demandante  6 
concurrir  con  el  en  la  solucion  de  un  crddito,  6  que  son  suyos  los  bienes  demandados 
6  embargados,  6  que  tiene  derecho  4  eUos,  debe  proponer  demanda  ante  el  juez 
de  la  primera  instancia,  demanda  que  se  decidir&  con  el  juicio  principal  si  no  hu- 
biere  recaido  sentencia,  pues  de  otro  modo  se  sustanciara  por  separado. 

39.  Vista  de  la  causa.  El  tercer  dia  despu6s  de  concluir  el  t6rmino  de  pruebas 
el  juez  hace  ammciar  la  causa  k  las  puertas  del  tribunal  y  procede  a  la  relacion 
concordada  del  expediente;  luego  oye  los  informes  verbales  de  las  partes  6  de  sus 
apoderados  y  hace  leer  sus  conclusiones  escritas. 

40.  Medidas  que  toma  el  juez  para  mejor  proveer.  Despuds  de  los  informes 
puede  el  juez:  1.°  Interrogar  a  cualquiera  de  los  litigantes  sobre  algun  hecho 
importante  que  aparezca  oscuro  6  dudoso;  —  2.°  Pedlr  algun  documento  men- 
cionado  en  el  proceso  y  que  juzgue  necesario;  —  3.°  Practicar  inspecciones  ocu- 
lares,  hacer  traer  a  su  vista  algiin  expediente  archivado  que  tenga  relacion  con 
el  pleito  y;  —  4.°  Mandar  que  se  practique  alguna  experticia  6  se  aclare  6 
amplie  la  que  se  hubiere  hecho. 

41.  Sentencia.  Tres  dias  despues  de  los  informes  6  de  ejecutadas  las  medidas 
dictadas  por  el  juez  se  publicard  sentencia.  Esta  debe  versar  sobre  las  acciones 
deducidas  y  las  excepciones  opuestas,  y  condenar  6  absolver  en  todo  6  en  parte, 
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36.  Production  of  a  thing  or  document.  In  addition  to  the  said  methods 
of  proof,  the  production  of  a  thing  or  document  can  be  requested,  where  it  is  the 
subject-matter  of  the  action,  or  necessary  to  make  a  material  proof,  in  either  case 
the  person  in  possession  thereof  being  obUged  to  produce  them. 

37.  Measures  of  precaution.  After  the  commencement  of  the  suit  the  parties 
can  demand,  with  the  object  of  securing  the  results  of  their  action,  and  whenever 
they  supply  evidence  of  the  right  demanded,  any  of  the  following  methods  of  pre- 
caution: 1.  Prohibition  against  alienating  the  thing  litigated;  —  2.  Sequestration  of 
defined  property;  —  3.  The  charging,  and  in  its  default,  the  seizure  of  sufficient 
property.  These  measures  must  not  be  directed  or  must  be  withdrawn  when  the 
party  against  whom  they  have  been  sought  gives  security.  —  a)  Prohibition  against 
alienation  of  the  thing  in  litigation  is  d&ected  when  it  being  immovable  and  there 
being  no  knowledge  of  other  property  belonging  to  the  defendant,  it  is  feared  that 
he  cannot  at  his  own  cost  recover  it  if  he  should  dispose  thereof.  —  b)  Sequestration 
is  decreed:  1.  Of  the  moveable  thing  claimed,  when  the  defendant  has  no  business 
credit  or  it  is  feared  that  he  may  sell,  conceal  or  ahenate  it;  —  2.  Of  the  thing  in  hti- 
gation,  when  its  control  is  doubtful ;  —  3.  Of  the  goods  of  the  wife,  or  in  their  default 
of  the  community  or  of  the  husband  sufficient  to  cover  the  same,  when  the  husband 
maladministers  the  wife's  property;  —  4.  Of  the  property  of  an  inheritance,  or  in 
its  defatdt,  of  the  defendant,  when  a  person  deprived  of  his  lawful  share  claims  it 
from  those  who  hold  the  property ;  —  5.  Of  immovables  bought  but  not  paid  for  by  the 
defendant;  —  6.  Of  the  thing  litigated,  when  final  judgment  being  given  against  the 
person  in  possession,  he  appeals  without  giving  security  to  answer  for  it  and  its 
produce ;  —  7.  Of  the  thing  let,  when  the  defendant  should  be  sued  for  rent,  for  dilapi- 
dations or  for  failure  to  make  improvements  he  was  bound  to  make.  —  c)  A  charge 
can  be  directed:  1.  When  the  defendant  is  passing  through  or  has  disappeared  or 
proposes  to  absent  himself  or  conceal  his  property;  —  2.  When  there  exists  a  fear 
that,  either  the  plaintiff  to  avoid  responsibility,  or  the  defendant  to  set  the  action 
at  naught,  may  alienate,  conceal  or  waste  his  property,  or  proposes  to  depart  from 
the  RepubUc ;  —  3.  When  the  plaintiff,  who  is  stationed  outside  the  RepubUc,  has 
not  given  security  to  proceed  with  the  suit ;  —  4.  When  the  defendant,  setting  the 
citation  and  the  writ  ne  exeat  regno  at  naught,  has  in  effect  absconded. 

A  decree  of  a  charge  imposes  on  the  person  against  whom  it  is  directed  the  obli- 
gation of  producing  within  three  days  sufficient  property,  which  will  become  mort- 
gaged or  arrested ;  and  if  such  liability  remains  unfulfilled,  the  seizure  of  property 
will  proceed  or  the  suit  be  suspended  unless  the  person  bound  gives  security. 

Where  the  decree  is  executed  in  one  of  the  preceding  cases,  whether  or  not 
it  has  been  opposed,  it  is  taken  that  a  proceeding  is  commenced  with  eight 
days  available  for  written  pleadings  and  four  for  oral.  Two  days  afterwards 
the  judge  gives  judgment,  the  appeal  being  heard  without  the  order  being  sus- 
pended. 

38.  Third  party  procedure.  When  a  third  person  claims  priority  to  the  plaintiff 
or  a  right  to  rank  with  him  in  the  payment  of  a  credit,  or  that  the  property  clai- 
med or  restrained  is  his  own,  or  he  has  a  right  therein,  he  must  put  forward  a  claim 
before  the  judge  of  first  instance,  a  claim  which  will  be  decided  with  the  main 
suit  if  judgment  has  not  been  pronounced;  otherwise  it  must  be  substantiated  by 
a  separate  proceeding. 

39.  Hearing  of  the  suit.  The  third  day  after  the  conclusion  of  the  period 
for  evidence,  the  judge  causes  the  suit  to  be  called  at  the  door  of  the  court  and 
proceeds  to  the  report  on  the  record;  afterwards  he  hears  the  oral  addresses  of 
the  parties  or  of  their  representatives  and  causes  their  written  submissions  to  be 
read. 

40.  Means  taken  by  the  judge  for  further  proof.  After  the  addresses  the  judge 
can:  1.  Interrogate  either  of  the  Utigants  on  any  important  fact  which  appears 
obscure  or  doubtful;  —  2.  CaU  for  any  document  mentioned  in  the  record  which 
he  judges  necessary ;  —  3.  Personally  view,  or  have  brought  for  his  inspection,  any 
enrolled  file  which  relates  to  the  suit;  and  —  4.  Order  any  expert  report  to  be 
prepared,  simplified  or  amphfied. 

41.  Judgment.  Three  days  after  the  addresses  or  after  the  carrying  out  of  the 
measures  directed  by  the  judge  he  must  deliver  judgment.  This  must  concern  the 
rights  alleged  and  the  pleas  set  up,  and  condemn  or  absolve  whoUy  or  in  part. 
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sin  que  sea  permitido  absolver  al  demandado  temporalmente  por  los  datos  que  el 
proceso  contuviere. 

Los  jueces  deben  atenerse  a  lo  probado  en  autos  sin  poder  suplir  excepcionea 
6  argmnentos  de  hecho  no  alegados  ni  probados.  Sera  nula  la  sentencia  no  motivada, 
la  que  contenga  mas  de  lo  pedido,  la  que  sea  condicional  6  contradictoria  y  la  que 
moditique  otra  sentencia  definitiva  6  un  acto  que  cause  cosa  juzgada  entre  las 
partes.     En  la  sentencia  se  condena  en  costas  al  litiganto  temerario. 

En  la  sentencia  que  condene  a  pagar  frutos,  intereses  6  danos,  se  determinara 
la  cantidad  6  se  mandara  hacer  la  estimacion  por  peritos,  diciendose  en  que  consisten 
los  perjuicios  y  senalandose  los  puntos  que  ban  de  servir  de  base  a  los  expertos. 
Las  sentencias  definitivas  se  dictan  en  audiencia  pubUca. 

42.  Revocatoria  y  aelaratoria  de  la  sentencia.  El  tribunal  puede  librar 
aclaratorias  6  ampliaciones  de  la  sentencia  cuando  lo  solicita  alguna  de  las  partes 
dentro  de  los  dos  dias  siguientes.  Las  sentencias  interlocutorias  no  apelables  pueden 
ser  revocadas  de  oficio  6  a  peticion  de  parte. 

43.  Apelaeiones.  Toda  sentencia  definitiva  de  primera  instancia  es  apelable; 
las  interlocutorias,  esto  es,  las  que  se  dictan  en  las  iucidencias  del  juicio,  lo  son 
tambien  cuando  producen  gravamen  irreparable  6  tienen  fuerza  de  definitivas. 
Cuando  se  oye  apelacion  de  una  sentencia  definitiva,  el  juez  que  la  dicta  debe  abste- 
nerse  de  seguir  actuando;  no  asi  en  las  interlocutorias  en  que,  por  lo  general,  el 
juez  continua  actuando  a  pesar  de  la  apelacion. 

El  termino  para  apelar  es  de  cinco  dias,  pero  la  parte  a  quien  se  le  negare  la 
apelacion  podra  acudir  al  superior  para  que  la  mande  oir  6  admitir  plenamente. 

Las  sentencias  sobre  excepciones  de  cosa  juzgada  y  de  plazo  no  cumplido  son 
apelables  cuando  estas  se  declaran  con  lugar ;  en  las  de  Uegitimidad  de  persona,  la  apela- 
cion se  oye  en  todo  caso;  en  las  demas  excepciones  dilatorias  no  bay  apelacion. 

La  decision  en  que  resulta  negada  la  jurisdiccion  de  la  Republica  es  apelable; 
y  si  las  partes  no  intentan  dicbo  recurso,  la  decision  se  consulta  de  oficio.  De  las 
negativas  de  pruebas  hay  lugar  a  apelacioil  plena ;  de  la  de  admision  se  dara  tambien, 
pero  en  efecto  devolutive,  esto  es,  sin  que  se  suspendan  los  efectos  de  la  decision 
apelada,  lo  que  sucede  iguabnente  en  las  iucidencias  sobre  medidas  precautelativas. 

III.  Juicio  ordinario  tnercantil. 

1.  Jurisdiccidn  mercantil.  En  Venezuela,  la  jurisdiccion  de  los  Tribunales 
de  Comercio  es  plena,  dado  que  solo  eUos  pueden  estatuir  sobre  los  asuntos  que 
la  ley  les  somete,  que  conocen  de  las  incidencias  que  en  los  mismos  pueden  nacer 
y  que  ejecutan  sus  f alios. 

2.  Juzgados  de  Comercio.  La  autoridad  determina  las  localidades  donde 
deban  establecerse  tribunales  de  comercio,  que  son  los  qtie  tienen,  en  primera  ins- 
tancia, la  plenitud  de  la  jurisdiccion  mercantil :  en  los  lugares  donde  no  los  bubiere, 
los  civiles  del  mismo  grado  ejerceran  sus  funciones. 

Para  ser  juez  de  comercio  se  requiere  ser  abogado  6,  caso  de  no  haberlo,  comer- 
ciante  por  mayor  con  cinco  aiios  de  ejercicio,  ser  venezolano  y  tener  veinticinco 
anos  de  edad;  para  ser  conjuez  se  necesita  ser  vecino  de  la  circunscripcion,  nacional 
6  extranjero,  comerciante  por  mayor  con  tres  aiios  de  ejercicio  y  tener  veinticinco 
anos  de  edad;  en  los  tribunales  de  distrito  los  conjueces  pueden  ser  abogados  6 
comerciantes  por  menor  con  tres  aiios  de  ejercicio. 

3.  Organizacion  de  los  Tribunales  de  Comercio.  En  primera  instancia,  los 
jueces  conocen  solos;  para  dictar  sentencia  pueden  asociarseles  dos  conjueces  mer- 
cantiles  nombrados  de  la  manera  indicada  en  el  niimero  6,  II.  El  juez  y  los  con- 
jueces constituyen  el  Tribunal  pleno  de  Comercio,  el  cual  se  reunira  tambien  para 
conocer  en  apelacion  de  las  sentencias  de  primera  y  de  segunda  instancia  y 
siempre  que  la  ley  lo  exija. 

En  los  procedimientos  de  atrasos  y  de  quiebras,  se  elijen  dos  conjueces  en  la 
primera  reunion  de  acreedores  para  que  concurran  a  formar  el  tribunal  pleno  en 
los  casos  de  ley. 

En  segunda  instancia  los  tribunales  civiles  de  igual  grado  ejercen  la  jurisdiccion 
mercantil,  pudiendo  las  partes  pedir  la  concurrencia  de  conjueces;  los  tribunales  de 
parroquia  6  municipio,  cuando  conocen  de  asuntos  meroantUes,  actuan  sin  conjueces . 
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except  that  it  is  uot  permissible  to  absolve  the  defendant  for  the  time  being  upon 
the  facts  contained  in  the  record. 

The  judges  must  have  regard  to  what  is  proved  in  the  record  and  are  not 
entitled  to  supply  pleas  or  arguments  on  facts  neither  proved  nor  alleged.  A  judgment 
not  stating  grounds  is  of  no  effect;  equally  so  that  which  covers  more  than  the  claim, 
that  which  is  conditional  or  repugnant,  and  that  which  modifies  any  other  final 
judgment  or  decree  which  constitutes  between  the  parties  a  res  judicata.  In  the  judg- 
ment the  litigant  found  to  have  acted  without  reason  must  be  condemned  in  costs. 

In  the  judgment  which  directs  delivery  or  payment  of  produce,  interest  or  da- 
mages, the  amount  wiU  be  fixed  or  will  be  ordered  to  be  ascertained  by  experts,  it 
being  declared  in  what  the  damages  consist,  the  points  which  are  to  serve  as  bases 
for  the  experts  being  assigned.   Final  judgments  are  pronounced  in  pubUc  audience. 

42.  Revocation  and  explanation  of  meaning  of  judgment.  The  court  can  deHver 
an  explanation  or  amplification  of  the  judgment  at  the  request  of  any  parties  within 
two  days  following.  Interlocutory  judgments  not  the  subject  of  appeal  can  be  re- 
voked ecc  officio,  or  on  the  petition  of  a  party. 

43.  Appeals.  Every  final  judgment  of  first  instance  is  appealable;  interlocu- 
tory judgments,  that  is  those  which  are  deUvered  during  the  course  of  the  suit,  also, 
when  they  produce  irreparable  hardship  or  have  the  force  of  final  judgments.  When 
an  appeal  from  a  final  judgment  is  heard,  the  judge  who  decrees  the  same  must 
abstain  from  further  intervention;  not  so  in  interlocutory  judgments  in  which,  in 
general,  the  judge  continues  to  act  in  spite  of  the  appeal. 

The  period  for  appeahng  is  within  five  days,  but  the  party  to  whom  an  appeal 
is  refused  can  betake  himself  to  the  higher  court  for  an  order  to  hear  or  f uUy  aUow 
the  same.  The  judgments  on  pleas  of  res  judicata,  and  of  period  not  fulfilled,  are  the 
subject  of  appeal  when  they  are  declared  to  be  good ;  on  those  of  hcus  standi  of 
a  party  the  appeal  is  heard  in  any  case ;  in  the  case  of  other  dilatory  pleas  there  ■ 
is  no  appeal. 

A  decision  from  which  there  results  a  denial  of  the  jurisdiction  of  the  Repubhc 
is  the  subject  of  appeal;  and  if  the  parties  do  not  make  the  application,  the  decision  is 
reviewed  ex  officio.  Prom  judgments  rejecting  evidence  there  is  a  full  right  of  appeal; 
it  will  also  be  given  from  those  admitting  evidence,  but  in  the  way  of  restitution, 
that  is  without  the  effects  of  the  decision  appealed  from  being  suspended,  which 
also  happens  in  interlocutory  orders  relating  to  measures  of  a  precautionary  nature. 

III.  Ordinary  Commercial  Suits. 

1.  Commercial  Jurisdiction.  In  Venezuela  the  jurisdiction  of  the  Commercial 
Court  sis  ample,  seeing  that  they  alone  can  decide  regarding  the  matters  assigned 
to  them  by  law,  that  they  take  cognizance  of  interlocutory  matters  which  may  be 
arise  therein,  and  that  they  enforce  their  decrees. 

2.  Commercial  Courts.  The  government  defines  the  localities  in  which  com- 
mercial courts  must  be  set  up,  those  having  as  of  first  instance  fuU  commercial 
Jurisdiction;  in  places  where  there  are  none,  their  functions  are  discharged  by  the 
civil  tribunals  of  the  same  grade. 

In  order  to  be  a  commercial  judge  one  must  be  an  advocate,  or  a  merchant 
with  more  than  five  years  experience,  Venezuelan,  and  at  least  twentyfive  years 
of  age;  in  order  to  be  judicial  assessor  one  must  be  an  inhabitant  of  the  district, 
whether  native  or  foreign,  a  merchant  with  more  than  three  years  experience, 
and  at  least  twenty -five  years  of  age;  in  the  district  courts  the  judicial  assessors 
can  be  advocates  or  merchants  with  less  than  three  years  practice. 

3.  Organization  of  the  Commercial  Courts.  In  Courts  of  first  instance,  the 
judges  sit  alone;  in  order  to  give  judgment  they  may  associate  with  themselves 
two  commercial  assessors  nominated  in  the  way  prescribed  in  No.  6,  II.  The  judge 
and  the  assessors  constitute  the  fuU  Commercial  Court,  which  assembles  also  to 
try  appeals  from  judgments  of  first  instance,  of  second  instance,  and  whenever 
the  law  so  provides. 

In  the  procedure  for  failures  and  bankruptcies,  the  two  judicial  assessors  are 
selected  at  the  first  meeting  of  creditors  in  order  to  assist  in  the  formation  of  the 
fuU  court  in  the  cases  required  by  law. 

In  the  second  instance,  civil  tribunals  of  equal  grade  exercise  commercial  juris- 
diction, the  parties  being  able  to  request  the  addition  of  judicial  assessors ;  the  parish 
or  municipal  courts,  when  they  try  commercial  affairs,  act  without  assessors. 
B  8 


53  Venezuela:  Prooedimiento  judicial. 

4.  Competencia  por  la  materia.  Corresponde  a  la  jurisdiccion  mercantil  el 
conocimiento :  l.°De  las  controversias  sobre  aotos  de  comercio  entre  toda  especie  de 
personas;  —  2.°  De  las  controversias  relativas  a  letras  de  cambio  y  a  pagares  y 
Ubranzas  a  la  orden  donde  haya  firmas  de  comerciantes ;  —  3.°  De  las  acciones 
contra  capitanes  de  buques,  factores,  dependientes  y  otros  empleados  de  los 
comerciantes ;  —  4.  °  De  las  acciones  de  capitanes  y  empleados  de  comercio  contra 
armadores  y  comerciantes ;  —  5.  °  De  las  acciones  de  los  pasajeros  contra  el  capitan 
6  el  armador  y  vice- versa;  —  6.°  De  las  solicitudes  sobre  detencion  6  secuestro  de 
naves;  —  7.°  De  las  acciones  de  los  empresarios  de  espectaculos  contra  los  ar- 
tistas,  y  de  dstos  contra  aquel;  —  8.°  De  los  procedimientos  de  atrasos  y  quiebras. 

No  pertecenen  a  esta  jurisdiccion  las  acciones  contra  agricultores  y  criadores 
por  la  venta  de  sus  cosechas  y  ganados,  ni  las  que  se  intentan  contra  un  comerciante 
por  el  pago  de  lo  que  compro  para  su  uso  6  el  de  su  famiUa. 

Para  determinar  la  competencia  por  la  materia  se  tendra  presents  que  la  accion 
sera  comercial  aun  cuando  el  acto  que  la  origrne  sea  mercantil  para  una  sola  de  las 
partes. 

5.  Competencia  territorial.  En  materia  comercial  las  acciones  pueden  inten- 
tarse :  ante  el  juez  del  domicilio  del  demandado,  ante  el  del  lugar  en  que  se  celebro 
el  contrato  y  se  entrego  la  mercancia  6  ante  el  lugar  del  pago:  las  acciones  sobre 
bienes  originados  de  actos  ejecutados  por  una  sociedad  pueden  proponerse  ante 
el  juez  del  lugar  donde  aquella  ejerce  el  comercio  6  reside  su  representanto:  las 
acciones  que  resulten  del  contrato  de  transporte,  ante  la  autoridad  del  lugar  en  que 
reside  un  representante  del  porteador,  6  ante  la  del  lugar  de  la  estacion  de  salida 
6  de  Uegada,  si  se  trata  de  f errooarriles :  las  acciones  por  abordaje  pueden  intentarse 
ante  la  autoridad  judicial  del  lugar  del  suceso,  de  la  primera  arribada  6  del  destino 
de  la  nave:  en  las  controversias  ocurridas  en  tiempo  de  feria  6  mercados,  puede 
conocer  la  autoridad  mas  inmediata,  solo  para  las  medidas  provisionales. 

6.  Competencia  por  la  cuantfa.  En  los  juicios  mercantiles  tiene  aplicacion 
todo  lo  que  con  respecto  a  la  manera  de  determinar  la  cuantia  y  a  los  jueces  compe- 
tentes  se  dijo  al  tratar  del  juicio  ordinario  civil,  2,  6,  II. 

7.  Prooedimiento.  El  procedimiento  del  juicio  ordinario  civil  se  observa  por 
los  tribunales  de  comercio  en  todo  lo  que  no  este  en  contradiccion  con  las  reglas 
que  se  exponen  en  este  capitulo. 

8.  Citaciones.  La  citacion  de  una  compaiiia  se  hace  en  la  persona  de  uno 
de  sus  gerentes,  y  en  las  acciones  por  creditos  privilegiados  sobre  la  nave  puede 
citarse  al  capitan  como  demandado. 

En  los  cases  de  celeridad,  la  citacion  puede  acordarse  de  un  dia  para  otro  y 
aun  de  una  hora  para  otra.  En  los  asuntos  maritimos  en  que  el  demandado  habite 
en  el  buque  6  no  tenga  domicilio  6  en  que  se  trate  de  aparejos,  vituaUas,  carena,  etc., 
la  citacion  puede  hacerse  entregandose  a  bordo  la  copia  del  libelo  a  cualquier  per- 
sona, en  presencia  de  testigos. 

9.  Medidas  preeautelativas.  El  juez  puede  acordar  embargos  provisionales 
de  bienes  muebles  por  el  doble  de  la  suma  demandada  y  prohibir  la  enajenacion 
de  inmuebles  y,  segtin  el  caso,  exigir  que  el  demandado  d6  fianza  6  compruebe 
eolvencia  para  responder  del  embargo.  El  demandante  no  domicUiado  no  esta 
obligado,  en  materia  mercantil,  a  afianzar  el  pago  de  lo  que  fuere  juzgado  y  sen- 
tenciado. 

10.  Facultades  del  Juez.  El  juez  puede  acordar,  aun  de  oficio,  la  comparecen- 
cia  de  las  partes  para  promo  ver  la  concUiacion  6  para  interrogarlas  en  cualquier 
estado  del  juicio;  la  comparecenoia  de  testigos;  la  presentacion  de  Ubros  y  docu- 
mentos  y  la  prdctica  de  cualquier  diligencia  para  el  esclarecimiento  de  los  hechos. 
Puede,  en  fin,  en  caso  de  examen  de  cuentas,  de  Ubros,  de  piezas  de  autos,  de  docu- 
mentos  6  registros,  enviar  a  las  partes  ante  uno  6  tres  expertos,  los  que  procurar4n 
la  concUiacion  6  rendiran  informe,  caso  de  no  lograrla. 

11.  Conciliaci6n.  En  la  contestacion  de  las  demandas  y  en  los  actos  concilia- 
torios,  en  las  cuestiones  entre  socios  6  entre  accionistas  y  los  gerentes  de  las  com- 
panias  por  acciones  6  entre  el  Hquidador  de  la  compania  y  los  accionistas,  cada 
parte  debe  estar  acompanada  de  un  amigo  que  contribuya  a  la  conciUacion. 

12.  Medios  probatorios.  Las  obligaciones  mercantiles  y  su  liberacion  se  prue- 
ban:  con  documentos  publicos,  con  documentos  privados,  con  los  extractos  de  los 
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4.  Competence  regarding  subject-matter.  Mercantile  jurisdiction  takes  cogni- 
zance of:  1.  Disputes  regarding  commercial  transactions  between  every  class  of 
persons;  —  2.  Disputes  regarding  bills  of  exchange,  promissory  notes  and  drafts 
to  order  bearing  the  signatures  of  traders;  —  3.  Actions  against  captains  of  ships, 
managers,  commercial  assistants  and  other  commercial  employees ;  —  4.  Actions  of 
captains  and  commercial  employees  against  managing  owners  (of  ships)  and  mer- 
chants; —  5.  Actions  of  passengers  against  the  captain  or  managing  owner  and 
vice-versa ;  —  6.  AppUcations  for  the  detention  or  sequestration  of  ships ;  —  7.  Actions 
of  theatrical  managers  against  artists  and  of  the  latter  against  the  former ;  —  8.  Pro- 
ceedings in  commercial  failures  and  bankruptcies. 

Actions  against  farmers  and  breeders  in  respect  of  the  sale  of  their  crops  and 
cattle  do  not  fall  within  such  jurisdiction,  nor  do  those  which  are  brought  against 
a  trader  for  payment  of  that  which  he  bought  for  his  own  consumption,  or  for 
that  of  his  household.  In  order  to  determine  competence  in  respect  of  subject-matter 
it  must  be  taken  that  the  action  is  commercial  even  when  the  transaction  which 
originates  it  is  commercial  as  regards  one  only  of  the  parties. 

5.  Competence  in  respect  of  locality.  In  commercial  matters  actions  can  be 
brought:  before  the  judge  of  the  domicil  of  the  defendant,  before  the  judge  of  the 
place  in  which  the  contract  was  made  and  the  goods  deUvered  or  before  the  judge 
of  the  place  of  payment ;  actions  concerning  property  arising  out  of  transactions  carried 
out  by  a  commercial  association  can  be  brought  before  the  judge  of  the  place  where 
its  trade  is  carried  on  or  its  representative  resides ;  actions  arising  out  of  the  contract 
of  carriage,  before  the  authority  of  the  place  in  which  a  representative  of  the  carrier 
resides,  or  before  that  of  the  place  of  the  station  of  starting  or  destination,  if  it  is  a 
question  of  railroads ;  actions  for  collision  can  be  brought  before  the  judicial  author- 
ity of  the  place  of  the  accident,  that  of  the  first  stoppage  or  that  of  the  destination 
of  the  ship ;  in  disputes  happening  at  the  time  of  fairs  or  markets,  the  nearest  author- 
ity can  decide,  but  only  for  the  purpose  of  temporary  measures. 

6.  Competence  in  respect  of  amount.  In  commercial  suits,  in  reference  to  the 
manner  of  determining  money  Umits  and  competent  judges,  that  which  is  stated 
in  dealing  with  ordinary  civil  proceedings,  2,  6,  II,  applies. 

7.  Procedure.  The  procedure  of  ordinary  civil  proceedings  is  observed  by  the 
Commercial  Courts  in  whatever  is  not  repugnant  to  the  rules  set  forth  in  this 
Chapter. 

8.  Citation.  The  citation  of  a  commercial  association  is  made  in  the  person 
of  one  of  its  managers,  and  in  actions  for  credits  with  a  maritime  lien  the  captain 
can  be  cited  as  defendant. 

In  cases  of  urgency,  the  citation  can  be  granted  on  one  day  for  the  next,  and 
even  at  one  hour  for  another.  In  maritime  matters  in  which  the  defendant  Hves  in 
a  ship,  or  has  no  domicil,  or  where  the  dispute  relates  to  tackle,  stores,  repairs 
and  so  forth,  the  citation  can  be  made  by  deUvery  on  board  in  the  presence  of 
witnesses  of  a  copy  of  the  claim  to  any  person  whatever. 

9.  Precautionary  measures.  (The  judge  can  grant  provisional  arrests  of  move- 
able property  for  double  the  sum  claimed,  and  prohibit  the  ahenation  of  realty 
and,  as  the  case  may  be,  obhge  the  defendant  to  give  security  or  prove  solvency 
to  answer  the  arrest.  A  plaintiff  not  domiciled  is  not  bound,  in  mercantile 
affairs,  to  seciure  the  payment  of  what  should  be  adjudged  and  decreed. 

10.  Powers  of  the  judge.  The  judge  can  grant,  even  ex  officio,  an  order  for  the 
appearance  of  the  parties  to  propose  reconciliation,  or  to  question  them,  at  any 
stage  of  the  suit;  the  attendance  of  witnesses;  the  production  of  books  and  papers 
and  the  taking  of  any  step  for  elucidation  of  the  facts.  He  can,  finally,  in  case  of 
the  scrutiny  of  accounts,  of  books,  of  parts  of  the  record,  of  documents  or  of  re- 
gisters, direct  the  parties  to  go  before  one  or  three  experts,  who  must  bring  about 
a  conciliation  or  where  not  successful,  report  accordingly. 

11.  Reconciliation.  In  the  answers  to  claims  or  in  conciliation  proceedings 
where  there  are  questions  between  partners,  or  between  shareholders  and  the 
directors  of  companies,  or  between  the  liquidator  of  a  company  and  the  share- 
holders, each  party  must  be  accompanied  by  a  friend  who  may  assist  towards  the 
conciliation. 

12.  Methods  of  proof.  Commercial  obligations  and  their  discharge  are  prov- 
able: by  public  instruments,  by  private  documents,  by  extracts  from  the  books  of 
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libros  de  los  corredores,  con  facturas  aceptadas,  con  los  libros  mercantiles,  con 
los  telegramas,  y  con  los  demas  medios  de  prueba  admitidos  en  los  juicios  civUes. 

13.  Prueba  por  escrito.  Guando  la  ley  mercantil  prescribe  que  el  contrato 
conste  por  escrito,  rdnguna  otra  prueba  de  el  es  admisible. 

14.  Prueba  testimonial.  En  los  negocios  mercantiles  se  admite  la  prueba 
testimonial,  cualquiera  que  sea  el  importe  de  la  obligacion  6  liberacion  que  se  trate 
de  acreditar  y  aun  cuando  no  haya  principio  de  prueba  por  escrito. 

15.  Redacei6n  de  la  senteneia.  En  las  sentencias  han  de  fijarse  con  separa- 
cion  las  cuestiones  de  hecho  y  las  de  derecho,  a  fin  de  que  sean  decididas  con  la 
misma  separacion. 

16.  Ejeeuci6n  provisional.  Los  tribunales  de  comercio  pueden  ordenar  la 
ejecucion  provisional  de  sus  sentencias,  no  obstante  la  apelacion,  bajo  fianza  6 
prueba  de  solvencia  suficiente  y  aun  sin  esto,  cuando  la  senteneia  se  funda  en  titulo 
no  atacable. 

IV.  Juicios  verbales. 

1.  Cuantia.  En  juicio  verbal  se  sustancian  y  deciden  las  demandas  civiles 
6  mercantiles  cuya  accion  principal  no  excede  de  cuatrocientos  bolivares,  siendo 
los  juzgados  de  parroquia  6  municipio  los  competentes  para  conocer  de  eUas. 

2.  Iniciacidn  del  juieio.  Estos  juicios  principian  por  diligencia  del  deman- 
dante  ante  el  juez,  en  la  cual  se  expresa  el  nombre,  apellido  y  domiciMo  del  deman- 
dante  y  del  demandado  y  el  objeto  y  fundamentos  de  la  demanda. 

3.  Tr<imites  del  juieio.  El  juez  ordena  la  citacion  del  demandado  para  que 
comparezca  en  la  segunda  audiencia  a  dar  su  contestacion  u  oponer  las  excepciones 
que  tenga.  En  todo  lo  demas  se  procede  como  en  el  juicio  ordinario,  pero  en  las 
incidencias  los  terminos  son  de  cuatro  dias. 

4.  Conciliacion  y  senteneia.  Dada  la  contestacion  se  procurara  la  conciliacion, 
y  si  no  se  obtuviere  se  dicta  senteneia  inmediatamente,  a  menos  que  alguna  de  las 
partes  quiera  promover  pruebas,  en  cuyo  caso  se  concedera  el  termino  de  ocho 
dias  y  el  de  la  distancia,  que  no  ha  de  exceder  de  diez  dias,  a  menos  que  la  parte 
que  pretendiere  uno  mayor  de  garantia  suficiente. 

5.  Continuaeion  del  juicio.  Dictada  la  senteneia,  el  juicio  verbal  continua 
como  el  ordinario,  salvo  que  cuando  la  demanda  no  excede  de  ochenta  bolivares 
no  se  da  apelacion,  y  que  esta  ha  de  interponerse  en  la  audiencia  en  que  se  dicte 
senteneia  6  en  la  siguiente. 

V.  Juicios  arbitrates. 

1.  Materia.  Toda  controversia  civil  6  mercantil  puede  someterse  a  uno  6  mas 
drbitros,  siempre  que  no  verse  sobre  cuestiones  de  estado  6  capacidad  6  sobre  cuales- 
quiera  otras  que  afecten  el  orden  pubUco. 

2.  Compromiso.  Si  la  controversia  esta  ya  iniciada  se  expresaran  en  acto 
aut^ntico  las  cuestiones  que  se  someten  a  arbitramento,  si  no  constan  ya  en  el  juicio, 
y  lo  relativo  a  organizacion  y  poderes  del  tribunal.  Cuando  no  hay  juicio  pendiente, 
las  partes,  estableceran  en  el  compromiso,  que  ha  de  ser  autentico,  las  circunstancias 
dichas.  /^iempre  que  haya  pacto  anterior  las  partes  lo  presentaran  al  tribunal, 
complementandolo  del  modo  indicado ;  pero  si  alguna  parte  se  negare,  la  otra  presen- 
tara  el  documento  donde  conste  la  obUgacion  de  comprometer  en  arbitros,  expresara 
la  cuestiones  que  quierei  someter  a  arbitramento  y  pedira  la  citacion  del  renuente. 
Si  la  parte  citada  no  conviene,  cesa  todo  procedimiento  arbitral. 

3.  Calidad  y  facultades  de  los  drbitros.  Si  no  se  fija  el  ntimero  de  arbitros, 
se  entiende  que  son  tres,  a  menos  que  las  partes  convengan  en  que  sea  uno  solo. 

Se  seguira  lo  convenido  para  la  eleccion  de  los  arbitros  y  cuando  nada  hubiere, 
las  partes  mismas  los  designaran;  caso  de  no  poderse  acordar,  cada  parte  nombra^ 
uno,  y  si  no  se  avienen  en  el  nombramiento  del  tercero,  cesa  el  procedimiento. 

Los  arbitros  son  de  derecho  6  arbitros  arbitradores ;  los  primeros  deben  observar 
el  procedimiento  legal,  en  tanto  que  los  segundos  atienden  a  la  equidad.    Las  partes 
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brokers,  by  invoices  received,  by  commercial  books,  by  telegrams,  and  by  the  other 
means  of  proof  accepted  in  civil  suits. 

13.  Written  evidence.  Where  the  commercial  law  directs  that  the  contract  must 
be  in  writing,  no  other  proof  thereof  is  admissible. 

14.  Oral  evidence.  In  commercial  transactions  oral  evidence  is  admissible, 
whatever  may  be  the  amount  of  the  obligation  or  discharge  which  it  is  a 
question  of  proving,  and  even  where  there  may  be  no  prima  facie  proof  in 
writing. 

15.  Form  of  judgment.  Judgments  must  be  drawn  up  with  a  separation  of 
questions  of  fact  from  those  of  law,  in  order  that  they  may  be  decided  with  the 
like  severance. 

16.  Execution  pending  appeal.  Commercial  Courts  can  order  the  provisional 
execution  of  their  decrees,  notwithstanding  appeal,  under  secm-ity  or  proof  of  suf- 
ficient solvency,  and  even  without  such,  when  the  judgment  is  founded  on  a  security 
which  cannot  be  questioned. 

IV.  Summary  procedure   (verbal  actions). 

1.  Amount.  Civil  or  commercial  claims  are  put  forward  and  decided  lq  verbal 
actions,  where  the  principal  right  relates  to  a  sum  not  exceediug  four  hundred  boU- 
vares,   the  parish  or  municipal  courts  being  those  competent  to  deal  therewith. 

2.  Commencement  of  proceeding.  Such  suits  begin. with  the  statement  of  the 
plaintiff  for  the  judge,  in  which  is  set  out  the  full  name  and  address  of  the  plaintiff 
and  of  the  defendant,  and  the  subject-matter  and  grounds  of  the  claim. 

3.  Procedure  in  the  suit.  The  judge  orders  the  citation  of  the  defendant  to 
appear  on  the  second  court-day  to  state  his  answer,  or  set  up  whatever  defences 
he  may  have.  In  other  respects  it  proceeds  as  an  ordinary  suit,  but  for  the  inter- 
locutory steps  the  periods  are  of  four  days. 

4.  Reconciliation  and  judgment.  After  the  joinder  of  issue  a  friendly  adjust- 
ment must  be  attempted,  and  if  that  is  not  obtained  judgment  is  forthwith 
delivered,  unless  any  of  the  parties  wish  to  adduce  evidence,  in  which  case  the 
period  of  eight  days  and  that  according  to  distance,  not  exceeding  ten  days,  will 
be  granted.  The  latter  period  cannot  be  extended  unless  the  party  requesting  an 
enlargement  should  give  sufficient  security. 

5.  Course  of  the  suit.  When  judgment  is  deUvered,  the  verbal  action  proceeds 
on  ordinary  Unes,  except  that  when  the  claim  does  not  exceed  eighty  bohvares 
no  appeal  lies,  and  where  an  appeal  Ues  it  must  be  entered  on  the  court-day  on  which 
judgment  is  given  or  on  that  following. 

V.  Arbitrations. 

1.  Subject-matter.  Every  dispute,  civil  or  commercial,  can  be  submitted  to 
one  or  more  arbitrators,  whenever  nothing  turns  upon  questions  of  status  or  capa- 
city or  on  any  other  matters  affecting  public  order. 

2.  The  submission.  If  the  dispute  is  already  commenced  the  questions  to  be 
submitted  to  arbitration,  if  they  have  not  yet  been  stated  in  the  suit,  must  be  set 
forth  in  an  authenticated  instrument  together  with  what  relates  to  the  constitution 
and  powers  of  the  tribunal.  Where  there  is  no  suit  pending,  the  parties  must  set 
forth  such  circumstances  in  the  submission,  which  has  to  be  authenticated.  Whenever 
there  has  been  a  prior  agreement  between  the  parties  they  must  produce  it  to  the 
tribunal,  supplementing  it  in  the  method  pointed  out;  but  if  one  party  should  re- 
fuse, the  other  must  produce  the  document  in  which  is  stated  the  obligation  of 
referring  to  arbitrators,  must  set  forth  the  questions  which  he  wishes  to  submit 
to  arbitration  and  demand  the  citation  of  the  person  refusing.  If  the  party  cited 
does  not  assent,  all  arbitral  proceedings  are  at  an  end. 

3.  Qualification  and  powers  of  the  arbitrators.  If  the  number  of  arbitrators 
is  not  fixed,  it  is  understood  that  there  are  three,  unless  the  parties  should  agree 
that  there  should  be  one  only. 

The  agreement  must  be  followed  for  the  selection  of  the  arbitrators,  and  when 
that  is  not  provided  for,  the  parties  themselves  appoint  them;  where  they 
are  not  able  to  agree,  each  party  must  name  one,  and  if  they  together  do  not  agree 
on  the  nomination  of  the  third,  the  proceeding  is  at  an  end. 

The  arbitrators  are  either  judicial  or  discretionary  arbitrators;  the  first  must 
observe  legal  procedure,  while  the  second  are  controlled  by  natural  justice  alone. 
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pueden  conceder  y  fijar  k  los  arbitros  las  faciiltades  y  las  reglas  que  tengan  por 
conveniente,  respecto  a  procedimiento. 

Si  el  compromiso  no  indica  el  caracter  de  los  arbitros,  se  entiende  que  son  arbi- 
tradores.  Toda  persona  habil,  aun  el  mismo  juez,  puede  ser  arbitro  arbitrador; 
no  pueden  ser  arbitros  de  derecho  los  que  no  sean  abogados  6  procuradores,  ni 
los  jueces  que  deberian  conocer  del  asunto;  pero  en  los  negocios  mercantUes 
podran  serlo  los  comerciantes. 

4.  Sentencia.  Los  arbitros  deben  sentenciar  dentro  del  t^rmino  senalado 
en  el  compromiso,  sin  que  puedan  hacerlo  despues,  si  no  se  les  prorroga;  y  a  falta 
de  senalamiento,  dentro  del  lapso  legal.  El  laudo  sera  publicado  por  el  juez  ordi- 
nario. 

5.  Apelacidn.  La  sentencia  de  los  arbitros  es  apelable  cuando  en  el  compro- 
miso no  hubieren  renunciado  las  partes  esta  facultad;  la  sentencia  de  los  arbitros 
arbitradores  no  es  apelable,  d  menos  que  hubiere  reserva  de  este  derecho i). 

VI.  Recursos. 

1.  Tribunales  de  Apelacidn.  De  las  sentencias  que  se  dicten  en  primera  ins- 
tancia  en  asuntos  civHes  6  mercantiles  conoce  en  apelacion  el  tribunal  superior 
inmediato. 

2.  Instancias.  Para  todos  los  juicios  hay  tres  instancias;  pero  no  hay  lugar 
a  la  tercera  sino  cuando  la  decision  de  la  segunda  no  conf irma  en  todas  sus  partes  la 
de  la  primera,  en  cuyo  caso  la  apelacion  se  oye  solo  respecto  de  aqueUos  puntos 
en  que  difieren  las  dos  sentencias. 

3.  Procedimiento  en  segunda  y  tercera  instancia.  Al  recibir  los  antos,  el 
tribunal  de  apelacion  fija  el  dia  en  que  ha  de  comenzar  la  relacion  de  la  causa,  ter- 
minada  la  cual  se  oyen  los  alegatos  de  las  partes  y  se  procede  a  dictar  sentencia. 
El  que  apele  de  una  sentencia  que  sea  confirmada  sera  condenado  en  las  costas  del 
recurso. 

4.  Pruebas.  En  segunda  y  tercera  instancia  no  se  admiten  otras  pruebas 
que  las  de  documentos  pubUcos,  posiciones  6  confesion,  y  juramento  decisorio: 
los  primeros  pueden  producirse  durante  la  vista  de  la  causa  y  las  dos  ultimas  pruebas 
se  admiten  s61o  cuando  se  piden  antes  de  comenzar  dicha  vista. 

5.  Autos  para  mejor  proveer.  Los  jueces  de  alzada  poseen  las  facultades  de 
que  pueden  usar  los  jueces  de  la  primera  instancia  para  dictar  su  faUo.     40,  II. 

6.  Reposiciones.  Los  jueces  deben  procurar  la  estabihdad  de  los  juicios  y, 
al  efecto,  pueden  reponer  las  causas  al  estado  en  que  se  haya  cometido  la  iafracci6n, 
cuando  la  falta  no  se  puede  subsanar  de  otro  modo.  En  segunda  y  tercera  instancia, 
la  reposicion  no  se  acuerda  sino  d  petici6n  de  parte,  a  menos  que  la  perjudicada 
no  haya  concurrido  a  la  instancia  en  que  se  noten,  6  no  puedan  las  infracciones 
ser  subsanadas  con  la  presencia  de  la  parte. 

7.  Acumulaciones.  A  fin  de  evitar  la  multiphcidad  de  los  juicios  y  las  senten- 
cias contradictorias,  los  jueces  pueden  acordar  que  dos  6  mas  juicios  sean  acumu- 
lados  cuando  entre  eUos  exista  conexion  6  continencia. 

8.  Queja  contra  los  jueces.  Podra  intentarse  juicio  de  queja  contra  los  jueces 
en  todos  los  casos  en  que  la  ley  lo  declare;  cuando  el  juez  haya  dictado  decreto 
Uegalmente  en  punto  respecto  del  cual  no  se  da  apelacion;  por  abuso  de  autoridad; 
por  denegacion  de  justicia;  por  cualquier  falta  cometida  contra  disposicion  legal 
expresa;  por  no  haber  el  superior  reparado  la  falta  del  inferior  cuando  se  le  pidiere. 

9.  Invalidacidn  de  los  juicios.     Son   causas   de  invaUdacion  de  los  juicios: 
1.°  El  error  6  fraude  cometido  en  la  citacion;  —  2.°  La  citacion  de  menor*), 

entredicho,  inhabihtado  6  mujer  casada,  en  el  concepto  de  ser  mayor  6  habiles; 
—  3.  °  La  retenci6n  en  poder  de  la  parte  contraria  de  documento  decisivo  en  favor 
de  la  accion  6  de  la  excepcion ;  —  4.  °  La  colision  de  la  sentencia  con  otra  pasada 

1)  Las  partes  pueden  constituir  Tribunales  de  arbitramento  que  conozcan  en  segunda  y 
tercera  instancia  de  los  laudos  pronunciados  en  primera  por  los  arbitros  de  derecho.  Cuando 
no  los  establecieren,  la  apelacidn  es  dirigida  d  los  tribunales  superiores  de  alzada,  siempre  que 
en  el  compromiso  no  se  haya  alterado  el  procedimiento.  Si  las  partes  se  reservan  el  derecho  de 
apelar  del  laudo  de  los  arbitradores,  el  recurso  no  podrA  Uevarse  sino  ante  otro  tribunal  arbitral 
preoonstituido.  —  '')  En  Venezuela  la  mayor  edad  comienza  &  los  veintitin  afios  cumplidos. 
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The  parties  can  grant  and  fix  for  the  arbitrators  the  powers  and  rules  regarding 
procedure  which  they  hold  expedient. 

K  the  submission  does  not  show  the  potential  character  of  the  arbitrators, 
it  is  understood  that  they  are  discretionary.  Every  capable  person,  even  the  judge 
himself,  can  be  a  discretionary  arbitrator;  no  one  except  advocates  or  solicitors 
can  be  judicial  arbitrators,  nor  can  the  judges  who  have  cognizance  of  the  matter; 
but  in  commercial  matters  merchants  can  be  so. 

4.  Award.  Arbitrators  must  decide  within  the  period  appointed  in  the 
reference,  and  cannot  do  so  afterwards,  unless  an  extension  of  time  is  given  to  them; 
and  in  default  of  appointment,  within  the  period  fixed  by  law.  The  award  must  be 
published  by  the  ordinary  judge. 

5.  Appeal.  The  award  of  judicial  arbitrators  is  appealable  unless  in  the 
submission  of  reference  the  parties  have  surrendered  such  power;  the  award  of 
discretionary  arbitrators  is  not  appealable,  unless  the  right  of  appeal  has  been 
reserved^). 

VI.  Appeals. 

1.  Courts  of  Appeal.  The  immediate  superior  Court  has  cognizance  in  appeal 
from  the  judgments  pronounced  in  first  instance  regarding  civil  or  commercial 
matters. 

2.  Instances.  For  any  suit  there  can  be  three  instances ;  but  there  is  no  ground 
for  the  third,  except  when  the-  decision  on  the  second  does  not  on  every  point 
confirm  that  of  the  first,  ia  which  case  the  appeal  is  heard  regarding  those  points 
alone  in  which  the  two  judgments  vary. 

3.  Procedure  on  second  and  third  instance.  On  the  receipt  of  the  record,  the 
Court  of  appeal  fixes  the  day  on  which  must  commence  the  formal  statement  of 
the  cause,  at  the  termination  of  which  the  allegations  of  the  parties  are  heard, 
and  judgment  is  pronounced.  He  who  appeals  from  a  judgment  which  is  confirmed 
wiU  be  condemned  in  the  costs  of  the  appeal. 

4.  Evidence.  On  the  second  and  third  instance  evidence,  other  than  pubhc 
instruments,  is  inadmissible,  except  formal  statements  or  admissions,  and  the  decisive 
oath ;  the  first  can  be  produced  during  the  hearing  of  the  case,  and  the  two  latter  are 
admitted  only  when  they  are  requested  before  the  beginning  of  such  hearing. 

5.  Orders  for  further  evidence.  The  judges  of  appeal  have  the  powers  of  which 
judges  of  first  instance  may  avail  themselves  for  the  making  of  their  decree  (40,  II). 

6.  Remissions  for  rehearing.  The  judges  must  provide  for  the  regularity  of 
proceedings  and  to  that  end  they  can  remit  causes  to  the  stage  at  which  irregularities 
may  have  been  committed,  where  the  fault  may  not  be  cured  in  any  other  way. 
In  the  second  and  third  instance,  the  remission  cannot  be  ordered  except  on  the 
application  of  a  party,  unless  the  party  prejudiced  should  not  have  been  present 
at  the  hearing  in  which  the  irregularities  were  committed,  or  tne  irregularities  are 
such  as  could  not  be  remedied  even  in  the  presence  of  such  party. 

7.  Consolidation.  With  the  object  of  avoiding  multiphcity  of  suits  and  contra- 
dictory judgments,  the  judges  can  order  that  two  or  more  suits  may  be  consohdated 
when  there  exists  either  connection  or  unity  between  them. 

8.  Complaint  against  judges.  A  suit  of  complaint  can  be  brought  against  the 
judges  in  every  case  in  which  the  law  allows  it ;  that  is  to  say,  when  the  judge  has 
illegally  granted  a  decree  on  a  point  regarding  which  there  is  no  appeal;  for  excess 
of  authority;  for  denial  of  justice;  for  any  default  in  contravention  of  any  express 
legal  provision;  for  the  superior  judge  not  having  put  right  the  default  of  the  in- 
ferior judge  when  so  requested. 

9.  Invalidation  of  proceedings.  The  following  are  grounds  of  invalidity  of  pro- 
ceedings :  1.  Error  or  fraud  committed  in  the  citation;  —  2.  The  citation  of  a  minor^), 
person  interdicted,  legally  incapable,  or  married  woman,  as  iE  of  fuU  age  or  with 
capacity;  —  3.  The  retaining  in  the  power  of  the  opposite  party  of  a  document 
decisive  in  favour  of  the  action,  or  of  the  plea;  —  4.  The  repugnancy  of  a  judgment 

1)  The  parties  can  constitute  tribunals  of  arbitration  which  may  take  cognizance  in  second 
and  third  hearing  of  the  awards  pronounced  at  the  first  hearing  by  judicial  arbitrators.  Where 
they  should  not  be  constituted,  the  appeal  is  brought  to  the  Superior  Courts  of  appeal,  whenever 
in  the  reference  the  procedure  has  not  been  altered.  If  the  parties  merely  reserve  to  themselves 
the  right  of  appealing  from  the  award  of  the  arbitrators  the  appeal  cannot  be  brought,  except 
before  another  tribunal  of  arbitration  constituted  in  advance.  —  *)  In  Venezuela  majority 
commences  on  the  completion  of  twenty-one  years. 
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en  autoridad  de  cosa  juzgada;  —  5.°  La  decision  del  asunto  en  ultima  instancia 
por  juez  que  no  tenia  nombramiento  6  que  sabia  estar  depuesto  6  suspense,  6  por 
juez  que  no  asistio  a  la  relacion  e  informes. 

10.  Casacion.  El  recurso  de  casacion  procede  contra  las  sentencias  definitivas 
ejecutoriadas  civiles  6  mercantiles  y  contra  las  interlocutorias  con  fuerza  de  de- 
fmitivas,  en  los  casos  siguientes:  1.°  Cuando  losjueces  sentenciadores  sean  incompe- 
tentes  por  razon  de  la  materia;  —  2.°  Cuando  hayan  incurrido  en  usurpacion  de 
funciones ;  —  3.  °  Cuando  decidieren  mas  de  lo  pedido  y  dejaren  de  decidir  puntos 
controvertidos;  —  4.°  Cuando  quebranten  la  cosa  juzgada;  —  5.°  Cuando  la 
sentencia  sea  contradictoria,  y  —  6.°  Cuando  haya  infraccion  de  ley  expresa. 

Tambien  procede  el  recurso  respecto  de  las  sentencias  interlocutorias,  aunque 
no  pongan  fin  al  juicio,  cuando  en  la  seouela  de  la  causa  se  hubieren  quebrantado 
formas  esenciales  de  prooedimiento. 

El  recurso  de  casacion  no  es  admisible  en  los  juicios  civiles  6  mercantiles  cuyo 
interes  no  excede  de  cuatro  mil  bolivares;  contra  las  sentencias  que  se  hayan  eje- 
cutoriado  por  no  haberse  intentado  contra  ellas  recurso  de  apelacion;  contra  los 
autos  de  ejecucion,  a  no  ser  que  versen  sobre  puntos  esenciales  no  controvertidos, 
6  que  en  ellos  se  provea  contra  lo  ejecutoriado ;  contra  las  sentencias  arbitrales, 
pero  si  se  admitira  contra  las  de  los  tribunales  ordinarios  que  conozcan  en  grado 
de  las  sentencias  de  los  arbitros  de  derecho;  contra  las  sentencias  dictadas  en  los 
juicios  verbales. 

VII.  Ejecucion  de  las  sentencias. 

1.  Sentencias  ejecutables.  Una  vez  que  la  sentencia  ha  quedado  definitiva- 
mente  firme  por  haberse  agotado  6  por  no  haberse  hecho  uso  de  los  recursos 
legales,  el  tribunal  que  ha  conocido  de  la  causa  en  primera  instancia  la  mandara 
ejecutar. 

2.  Decreto  de  ejeeuei6n.  El  decreto  del  juez  dispone,  cuando  se  trata  de  la 
entrega  de  una  cosa,  que  esta  se  Ueve  a  ef ecto ;  y  cuando  la  condenacion  se  refiere 
al  pago  de  una  cantidad  de  dinero,  manda  embargar  bienes  del  deudor  que  no  ex- 
cedan  del  doble  de  la  suma  demandada  y  de  las  costas.  Cuando  la  cosa  no  fuere 
hallada,  se  procede  como  si  se  tratase  de  una  cantidad  de  dinero. 

3.  Mandamiento  de  ejeeuci5n.  El  juez  puede  comisionar  a  cualquier  juez 
por  medio  de  mandamiento  para  que  reaUce  la  ejecucion.  Cuando  la  ejecucion 
se  refiere  a  ima  suma  liquida,  se  ordena  en  el  mandamiento  que  se  embarguen  bienes 
del  deudor,  que  se  depositen  en  persona  de  responsabiUdad  y  que,  a  falta  de  otros 
bienes,  se  embargue  la  tercera  parte  del  sueldo  que  el  deudor  tuviere. 

Solo  en  los  casos  de  quiebra  6  de  sucesion  de  bienes  puede  cerrarse  en  xma 
ejecucion  un  establecimiento  mercantil. 

4.  Embargo  de  bienes.  Cuando  es  embargado  un  inmueble,  se  da  noticia 
de  eUo  al  Registrador  para  que  se  abstenga  de  protocoUzar  las  escrituras  en  que  se 
enajenare;  los  bienes  muebles  embargados  deben  inventariarse,  y  asi  los  unos  como 
los  otros  han  de  ser  entregados  a  un  depositario. 

5.  Principio  de  ejecucidn.  Cuando  se  acompane  al  Ubelo  escritura  pubUca 
■a  otro  documento  que  pruebe  de  manera  clara  la  obligacion  de  pagar  una  cantidad 
liquida  de  plazo  vencido,  el  demandante  puede  pedir  el  embargo  de  bienes  del  deu- 
dor, debiendo  seguirse  el  procedimiento  de  ejecucion  hasta  Uegar  al  estado  de  re- 
mate,  en  que  se  suspende  en  espera  de  la  sentencia  definitiva. 

Despues  de  anunciado  un  recurso  de  casacion  puede  procederse  de  la  misma 
manera. 

6.  Incidentes  en  la  ejecuci6n.  Si  al  verificarse  el  embargo  6  despues  de  el 
se  opusiere  un  tercero  alegando  ser  poseedor  de  la  cosa,  se  suspende  el  embargo  si 
presenta  prueba  del  derecho  alegado;  pero  si  los  litigantes  se  oponen  a  eUo  con 
otra  prueba,  no  habra  suspension  sino  que  se  abrira  una  articulacion  que  el  juez 
ha  de  decidir  sin  apelacion. 

7.  Anuncio  del  remate.  El  remate  de  los  muebles  se  anuncia  por  carteles  en 
tres  ocasiones,  de  tres  en  tres  dias,  y  por  la  prensa;  el  de  los  inmuebles,  de  la  misma 
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to  another  passed  with  the  authority  of  res  judicata;  —  5.  The  decision  of  the  affair  at 
its  last  hearing  by  a  judge  without  a  nomination,  or  who  knew  that  he  was  dis- 
placed or  suspended,  or  by  a  judge  not  present  at  the  statement  of  the  cause  and 
the  addresses. 

10.  Quashing.  The  appUcation  to  quash  may  be  brought  against  final  judgments 
capable  of  execution,  whether  civil  or  commercial,  and  against  those  interlocutory 
in  form  but  with  the  force  of  final  judgments,  in  the  following  events :  1.  When  the 
judges  deciding  are  not  competent  by  reason  of  the  subject-matter;  —  2.  When  they 
have  been  guilty  of  excess  of  their  jurisdiction;  —  3.  When  they  have  decided 
upon  more  than  the  claim,  or  omitted  to  deal  with  points  in  dispute;  —  4.  When 
they  reopen  a  res  judicata;  —  5.  When  the  judgment  is  in  itself  repugnant,  and  — 
6.  When  there  is  violation  of  express  law. 

The  application  is  also  justified  regarding  interlocutory  judgments,  although 
they  do  not  finally  decide  the  suit,'  when  in  the  course  of  the  cause  essential 
formaUties  of  procedure  have  been  infringed. 

The  resort  to  cassation  is  not  open  in  civil  or  mercantile  suits  involving  a  sum 
not  exceeding  four  thousand  boUvares ;  against  judgments  on  which  execution  has 
issued  through  the  appeal  not  having  been  entered  against  them;  against  orders 
for  execution,  provided  that  they  do  not  turn  upon  essential  points  not  in  dispute 
or  contain  terms  inconsistent  with  the  final  judgment;  against  arbitral  awards,  except 
that  it  is  admitted  against  awards  of  the  ordinary  tribunals  which  have  cognizance 
of  the  awards  of  judicial  arbitrators ;  nor  against  judgments  pronounced  ia  summary 
proceedings  (verbal  actions). 

VII,  Execution  of  Judgments. 

1.  Judgments  capable  of  execution.  When  once  the  judgment  has  become 
definitely  vaHd  through  the  lawful  appeals  having  been  exhausted  or  not  having 
been  made  use  of,  the  tribunal  which  has  decided  upon  the  suit  in  first  instance 
must  order  it  to  be  carried  into  execution. 

2.  Decree  of  execution.  The  decree  of  the  judge  provides,  when  it  is  a  question 
of  the  deUvery  of  a  thing,  that  such  deUvery  shall  be  carried  into  operation;  and 
when  the  judgment  refers  to  the  payment  of  an  amount  in  money,  it  directs  that  the 
property  of  the  debtor  be  restrained,  so  long  as  it  does  not  exceed  double  the  sum 
claimed,  and  the  costs.  When  the  thing  should  not  be  forthcoming,  the  same  pro- 
cedure should  be  followed  as  if  a  sum  of  money  were  in  question. 

3.  Authorization  of  execution.  The  judge  can  authorize  any  other  judge  by 
means  of  an  order  to  reaUse  the  execution.  When  the  execution  refers  to  a  liquidated 
amount,  it  is  directed  in  the  order  that  the  property  of  the  debtor  be  arrested,  and 
deposited  with  a  responsible  person,  and  that,  in  default  of  other  property,  the 
third  part  of  the  income  of  the  debtor  may  be  appropriated. 

It  is  only  in  cases  of  bankruptcy,  or  of  succession  to  property,  that  a  commer- 
cial undertaking  can  be  closed  in  an  execution. 

4.  Restraint  of  property.  When  immovables  are  restrained,  notice  be  must  given 
thereof  to  the  Registrar,  in  order  that  he  may  abstain  from  recording  documents 
by  which  they  may  be  aUenated ;  moveable  property  restrained  must  be  entered  on 
an  inventory,  and  both  property  and  inventory  must  be  handed  over  to  a  depositary. 

5.  Commencement  of  execution.  When  the  claim  is  accompanied  by  a  public 
instrument  or  other  document  which  clearly  proves  the  obUgation  to  pay  a  hqui- 
dated  amount  already  due,  the  plaintiff  can  request  the  restraint  of  property 
of  the  debtor,  having  thereupon  to  pursue  the  procedure  of  execution  until  the 
point  of  bringing  about  the  process  of  sale  by  auction,  which  however  becomes 
suspended  pending  final  judgment. 

After  notice  is  given  of  an  appeal  for  cassation  this  course  of  procedure  can  be 
pursued  in  like  manner. 

6.  Incidents  of  the  execution.  If  at  the  making  of  the  restraint,  or  subsequently 
thereto,  a  third  person  should  raise  opposition,  alleging  a  right  to  the  possession  of 
the  thing  seized,  the  seizure  is  suspended  if  evidence  should  be  forthcoming  in  sup- 
port of  the  right  set  up;  but  if  the  Utigants  should  be  opposed  thereto,  adducing 
other  evidence,  there  will  not  be  suspension,  but  an  investigation  must  be  in- 
stituted, which  is  subject  to  the  decision  of  the  judge  without  appeal. 

7.  Notice  of  the  sale.  The  sale  of  movables  is  advertised  by  posters  on  three 
occasions,  at  three  days'  interval,  and  in  the  press;  that  of  immovables,  in  the  same 
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manera,  pero  de  diez  en  diez  dias.  Cuando  las  cosas  estan  expuestas  a  perderse  6 
desmejorarse  se  puede  ordenar  al  depositario  que  las  venda,  6  disponer  su  remate 
abreviando  los  t6rminos  de  anuncios  6  prescindiendo  de  ellos. 

8.  Justiprecio.  El  justiprecio  de  las  cosas  embargadas  se  hace  por  tres  ex- 
pertos  nombraxios  por  las  partes,  6  por  ellas  y  el  tribunal  cuando  no  hubiere  acuerdo 
respecto  del  tercero. 

9.  Subasta  y  venta  de  bienes.  El  dia  seiialado,  y  despues  de  haberse  anun- 
ciado  el  acto  por  tres  veces  a  las  puertas  del  tribunal,  se  procede  &  la  venta,  a  cuyo 
efecto  el  juez  senala  el  tiempo  para  oir  proposiciones.  Si  se  trata  de  un  inmueble 
y  no  hubiere  ofertas  por  la  mitad  del  justiprecio,  se  sacard  de  nuevo  a  remate  bajo 
la  base  de  los  dos  quintos,  remate  que  se  anunciara  una  vez,  con  cinco  dias  de  anti- 
cipaci6n,  y  si  no  se  obtiene  dicha  base  las  partes  deben  concurrir  d  la  tercera  audien- 
cia  para  decidir  sobre  nuevo  remate  6  sobre  la  administraci6n  y  arriendo  de  la 
cosa;  cuando  nada  se  consiguiere,  el  juez  senalara  el  quinto  dia  para  proceder  al 
remate  del  arrendamiento  de  la  cosa  bajo  las  condiciones  estipuladas  6  que  el  mismo 
establezca,  pudiendo  el  acreedor  en  (ficho  acto  proponer  tomar  la  cosa  en  anti- 
cresis.     En  el  remate  de  las  naves  se  observan  estas  mismas  formalidades. 

Cuando  se  rematan  muebles  y  no  hay  proposiciones  por  la  mitad  de  su  valor, 
se  sacan  &  remate  por  segunda  vez,  bajo  la  base  de  los  dos  quintos,  y  si  no  se  obtu- 
vieren  se  sacan  por  tercera  vez,  con  la  base  de  un  tercio. 

10.  Consignaei6n  del  precio.  Si  el  remate  no  se  ha  hecho  a  plazo,  el  precio 
debe  entregarse  dentro  de  tres  dias  despues  de  la  adjudicacion ;  si  la  cosa  se  ad- 
judicare  al  acreedor,  este  entregara  la  parte  que  exceda  a  su  credito.  Cuando  el 
rematador  no  consigna  el  precio,  la  cosa  se  remata  de  nuevo  por  su  cuenta,  siendo 
^1  responsable  en  dicho  caso  del  valor  del  remate  de  las  costas  y  perjuicios  que 
causare.  No  se  pondra  en  posesion  al  rematador  si  no  consigna  el  precio,  hecho 
lo  cual  se  le  entrega  copia  del  acta  del  remate  para  que  le  sirva  de  titulo  de  propiedad. 

11.  Objetos  exentos  de  ejecucidn.  No  estdn  sujetos  a  ejecucion:  1.°  El  lecho 
del  deudor,  de  su  conyuge  y  de  sus  hijos;  —  2.°  La  ropa  de  uso  de  las  mismas 
personas  y  los  muebles  y  enseres  que  estrictamente  necesiten ;  —  3.  °  Los  hbros,  utiles 
6^instrumentos  necesarios  para  el  ejercicio  de  la  profesion,  arte  u  oficio  del  deudor ; 
—  4.°  Los  dos  tercios  del  sueldo  6  pension  de  que  goce  el  deudor;  —  5.°  El  hogar 
constituido  (homestead)  i). 

12.  Ejecuei6n  de  sentencias  extranjeras.  La  ejecucion  de  las  sentencias 
extranjeras,  que  corresponde  a  la  Corte  Federal  y  de  Casacion,  no  puede  llevarse 
a  cabo  sino  cuando  en  el  pais  en  que  se  dictaron  se  concede  ejecucion  a  las  de  Vene- 
zuela, sin  previa  revision  en  el  fondo.  Requierese  ademas:  1.°  Que  la  sentencia 
no  verse  sobre  inmuebles  situados  en  Venezuela;  —  2.°  Que  haya  sido  dictada 
por  tribunal  competente  y  que  no  se  hubiere  arrebatado  d  Venezuela  el  derecho  de 
conocer  del  asunto  segun  sus  leyes  6  el  derecho  intemacional ;  —  3.°  Que  la  sen- 
tencia haya  sido  dictada  con  citacion  de  las  partes  y  —  4.°  Que  la  obligaci6n 
sobre  que  verse  sea  licita  en  Venezuela  y  que  la  sentencia  no  contenga  declaraciones 
contrarias  al  orden  publico  de  la  Republica  ni  choque  contra  sentencia  eje- 
cutoriada  emanada  de  sus  tribunales. 

Venezuela  no  ha  celebrado  todavia  ning6n  tratado  sobre  ejecuci6n  de  senten- 
cias extranjeras. 

VIII.  Tribunales  federales. 

A  los  Tribunales  Federales  les  estd  atribuido  el  conocimiento  de  ciertos  asuntos 
de  caracter  civil  6  mercantU  que  ban  sido  sustraidos  A  los  tribunales  ordioarios 
en  raz6n  del  interns  que  en  eUos  tiene  la  Union  Federal,  6  porque  estan  regidos 
por  leyes  federales  de  excepcion. 

1)  El  deudor  tiene  el  derecho  de  que  al  ejecutarsele  se  le  deje  lo  necesario  para  vivir  honesta- 
mente,  segun  acostumbran  las  personas  pobres  de  su  eduoacion;  pero  de  este  beneficio  s61o  gozan: 
1."  Los  aaoendientes  respecto  de  sus  desoendientes,  y  al  contrario;  —  2.°  Los  hermanos;  — 
3."  Los  cdnyuges;  —  4.°  Los  asoendientes  del  c6nyuge  y  los  o6nyuges  de  los  desoendientes;  — 
6.°  Los  deudores  &  quienes  se  les  haya  admitido  cesi6n  de  bienes  y  los  fallidos  deolarados 
exousables. 
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way,  but  at  ten  days'  interval.  When  the  things  are  liable  to  be  lost  or  to  be  diminished 
in  value  the  depositary  may  be  ordered  to  sell  them  or  arrange  for  them  to  bo  sold 
by  auction,  the.  periods  of  advertisement  being  shortened,  or  dispensed  with. 

8.  Valuation.  The  valuation  of  things  seized  is  made  by  three  experts  nominated 
by  the  parties,  or  by  them  and  by  the  court,  when  they  are  not  in  accord  regarding 
the  third. 

9.  Auction  and  sale  of  property.  When  the  day  appointed  has  come,  and  after 
the  event  has  been  annoimced  on  three  occassions  at  the  gate  of  the  Court,  the  sale 
is  proceeded  with,  for  which  purpose  the  judge  appoints  the  time  for  the  hearing 
of  offers.  If  it  is  a  question  of  immovable  property  and  half  the  value  should  not  be 
offered,  it  must  be  offered  anew  for  sale  with  the  reserve  of  two-fifths,  at  a  sale  which 
must  be  advertised  once,  with  five  days'  notice,  and  if  such  reserve  is  not  reached 
the  parties  must  meet  at  the  third  court-day  in  order  to  decide  upon  a  fresh  auction 
or  upon  the  management  and  letting  of  the  property;  when  nothing  should  ensue 
therefrom,  the  judge  must  appoint  the  fifth  day  to  proceed  to  the  offer  by  auction 
for  the  letting  of  the  property  under  the  conditions  stipulated  or  those  which  he  himself 
assigns,  the  creditor  in  such  transaction  being  entitled  to  offer  to  take  a  charge 
over  the  property.  The  like  f  ormahties  shall  be  followed  in  the  sale  by  auction  of  ships. 

When  movables  are  offered  by  auction  and  there  are  no  offers  up  to  half  of 
their  value,  they  are  offered  for  sale  for  the  second  time,  with  the  reserve  of 
two-fifths,  and  if  that  should  not  be  reached  they  are  offerred  a  third  time, 
with  the  reserve  of  one  third. 

10.  Payment  in  of  the  price.  If  the  sale  has  not  been  made  at  a  fixed  period 
of  credit,  the  price  must  be  paid  within  three  days  after  the  adjudication;  if 
the  thing  is  adjudged  to  the  creditor  he  must  pay  the  portion  which  exceeds 
his  claim.  When  the  person  bidding  at  the  sale  does  not  pay  in  the  price,  the  thing 
is  offered  anew  on  Ms  account,  he  being  responsible  in  such  case  for  the  price 
of  the  sale  and  for  the  costs  and  damages  which  may  accrue.  It  may  not  be  placed 
in  the  possession  of  the  person  bidding  at  the  sale  vmless  he  should  pay  in  the 
price,  which  done,  a  copy  of  the  minute  of  sale  must  be  deUvered  to  him  in  order 
that  that  may  avaU  him  as  a  title  of  ownership. 

11.  Things  exempt  from  execution.  The  following  are  not  subject  to  execution: 
1.  The  bed  of  the  debtor,  of  his  wife  and  of  his  children;  —  2.  The  dress  for  the 
use  of  such  persons  and  the  furniture  and  the  effects  strictly  necessary;  —  3.  The 
books,  tools  and  instruments  necessary  for  the  exercise  of  the  caUing,  art  or  craft 
of  the  debtor;  —  4.  Two-thirds  of  the  income  or  pension  enjoyed  by  the  debtor;  — 
5.  The  homestead^). 

12.  Execution  of  foreign  judgments.  The  execution  of  foreign  judgments,  which 
concerns  the  Federal  Court  and  that  of  Cassation,  cannot  be  carried  into  effect 
except  when  in  the  coimtry  in  which  they  were  pronounced,  execution  is  granted 
to  those  of  Venezuela,  without  previous  review  on  the  merits.  Further  it  is  necessary: 
1.  That  the  judgment  should  not  relate  to  immovables  ia  Venezuela;  —  2.  That  it 
should  have  been  pronounced  by  a  competent  court,  and  that  Venezuela  should 
not  have  been  despoiled  of  the  right  of  trying  the  matter  according  to  its  laws 
or  to  international  law;  —  3.  That  the  judgment  should  have  been  pronounced 
after  citation  of  the  parties ;  and  —  4.  That  the  obUgation  on  which  it  is  founded 
should  be  lawful  in  Venezuela,  and  that  the  judgment  should  contain  no  declarations 
contrary  to  the  pubHc  order  of  the  RepubUc  and  should  not  offend  against  any 
judgment  capable  of  execution  proceedmg  from  its  courts. 

Venezuela  has  not  entered  into  any  treaty  relative  to  the  execution  of  foreign 
judgments. 

VIII.  Federal  Courts. 

To  Federal  Courts  is  attributed  the  cognizance  of  certain  matters  of  civil  or 
mercantile  character,  which  have  been  taken  from  the  ordinary  courts  by  reason 
of  the  interest  held  therein  by  the  Federal  Union,  or  because  they  are  ruled  by 
exclusive  Federal  Laws. 

1)  The  debtor  has  the  right  that  in  the  execution  there  should  be  left  to  him  what  is  neces- 
sary for  his  respectable  living,  according  to  the  standard  of  poor  persons  of  his  class;  but  only 
those  enjoy  that  advantage  who  are:  1.  The  ascendants  regarding  their  descendants,  and 
vice  versa;  —  2.  Brothers;  —  3.  Spouses;  —  4.  The  ascendants  of  the  spouse  and  the  spouses 
of  the  descendants;  —  5.  Debtors  to  whom  a  surrender  of  their  property  {ceesio  honorum)  may 
have  been  allowed  and  those  declared  insolvent  under  excusable  circumstances. 
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a)  Alta  Corte  Federal. 

1.  Organizacion.  La  Alta  Corte  Federal  esta  dividida  en  dos  Salas;  la  de 
Casacion,  que  conoce  del  recurso  de  este  nombre  y  que  tiene  por  objeto  estable- 
cer  la  uniformidad  de  la  jiirisprudencia  en  toda  la  Reptiblica,  y  la  Sala  Federal  que 
conoce  de  asuntos  politicos  y  de  determinadas  cuestiones   civiles  6  mercantiles. 

2.  Competencia  de  la  Sala  Federal.  Fuera  de  las  atribuciones  de  orden  po- 
litico, la  Corte  posee  la  facultad  de  conocer:  1.°  De  las  causas  civiles  cuando  es 
demandada  la  nacion ;  —  2.  °  De  las  causas  civiles  6  mercantiles  que  se  f ormen 
a  los  empleados  diplomaticos  residentes  en  la  Republica  en  los  casos  permitidos 
por  el  Derecho  Intemacional ;  —  3.°  De  la  ejecutoria  de  las  sentencias  extranjeras; 
—  4.°  De  las  controversias  resultantes  de  los  contratos  que  celebre  el  Presidents 
de  la  Republica;  —  5.°  De  los  juicios  sobre  expropiacion  por  causa  de  utUidad 
piiblica  y  —  6.  °  De  cualquier  asunto  contencioso  en  que  tenga  interes  la  nacion  y 
que  no  este  atribuido  a  otro  tribunal,  por  ejemplo,  las  demandas  por  indemnizacion 
de  perjuicios  cuando  es  responsable  la  nacion. 

3.  Procedimiento.  La  iniciacion  y  la  secuela  de  los  juicios  que  se  promueven 
ante  la  Sala  Federal  son  en  un  todo  identicas  a  la  iniciacion  y  secuela  de  los  juicios 
ordinarios.  El  Presidente  de  la  Sala  esta  encargado  de  sustanciar  las  causas  y  de 
decidir  las  articulaciones  6  incidencias  que  se  presenten. 

4.  Apelaciones.  De  las  decisiones  que  dicta  el  Presidente  como  juez  de  sustan- 
ciacion  conoce  la  Sala  plena  en  apelacion.  De  la  decision  final,  que  emana  de  la 
Sala  plena,  no  hay  apelacion,  pues  en  los  asuntos  sometidos  al  conocimiento  de 
este  tribunal  no  hay  sino  una  sola  y  tinica  instancia. 

b)  Tribunales  federales  inferiores. 

5.  Competencia.  Los  Tribunales  Federales  Inferiores,  cuyas  atribuciones  son 
ejercidos  hoy  por  los  Tribunales  de  Primera  Instancia  en  lo  Civil  y  por  los  Juzgados 
de  Comercio  de  los  Estados  y  del  Distrito  Federal,  son  competentes  para  conocer: 
1.°  De  las  demandas  contra  la  nacion  por  deudas,  restitucion,  posesion,  propiedad, 
cumplimiento  6  rescision  de  contratos  no  celebrados  por  el  Presidente  de  la  Union 
y  de  todo  lo  contencioso  en  que  611a  sea  parte  y  cuyo  conocimiento  no  le  este  atri- 
buido a  otro  tribunal;  —  2.°  De  los  asuntos  en  que  fueren  parte  los  consules 
extranjeros  en  ejercicio  de  sus  funciones;  —  3.°  De  los  juicios  interdictales  pro- 
movidos  contra  la  nacion;  —  4.°  De  toda  causa  civil  6  mercantU  de  caracter 
federal  que  no  corresponda  &  otros  tribunales,  como  las  relativas  i.  patentes  de 
invencion  6  marcas  de  fabricas. 

6.  Procedimiento.  En  los  juicios  atribuidos  a  estos  tribunales  se  sigue  en 
primera,  segunda  y  tercera  instancia,  el  procedimiento  ordinario,  y  seglin  que  la 
causa  sea  de  naturaleza  civil  6  mercantil. 


Codigo  de  Comercio. 

Titulo  preliminar.    Disposiciones  generales. 

Art.  1.1)  El  Codigo  de  Comercio  rige  las  obligaciones  de  los  comerciantes  en 
sus  operaciones  mercantiles  y  los  actos  de  comercio,  aunque  sean  ejecutados  por 
no  comerciantes. 

2.2)  Son  actos  de  comercio,  ya  de  parte  de  todos  los  contratantes,  ya  de  parte 
de  alguno  de  ellos  solamente:  1.°  La  compra,  permuta  6  arrendamiento  de  cosas 
muebles,  hecha  con  animo  de  revenderlas,  permutarlas,  arrendarlas  6  subarren- 
darlas  en  la  misma  forma  6  en  otra  distinta;  y  la  reventa,  permuta  6  arrenda- 

1)  Cfr.  N.°  1,  I  del  Estudio  p.  7.         2)  Cfr.  N.°  2,  I  del  Estudio  p.  7. 
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a)  The  Federal  High  Court. 

1.  Constitution.  The  Federal  High  Court  is  divided  into  two  Chambers;  that 
of  Cassation,  which  has  cognizance  of  appeals  of  that  nature  and  which  is  in- 
tended to  estabUsh  uniformity  of  law  throughout  the  Republic,  and  the  Federal 
Chamber,  which  takes  cognizance  of  poUtical  affairs  and  of  defined  questions,  civil 
or  mercantile. 

2.  Competence  of  the  Federal  Chamber.  Outside  functions  of  poUtical  order, 
the  Court  has  the  power  of  entertaining:  1.  Civil  suits  in  which  the  nation  is 
defendant ;  —  2.  CivU  or  commercial  suits  which  are  formulated  against  diplomatic 
officials  resident  in  the  Republic  in  cases  allowed  by  International  Law;  —  3.  The 
execution  of  foreign  judgments ;  —  4.  Disputes  arising  out  of  contracts  made  by 
the  President  of  the  Repubhc;  —  5.  Suits  of  expropriation  on  accoimt  of  pubhc 
utility;  and  —  6.  Any  other  matter  in  dispute  in  which  the  nation  is  conceme 
and  which  is  not  assigned  to  any  other  Court,  for  example,  claims  for  indemnity 
for  damages  when  the  nation  is  responsible. 

3.  Procedure.  The  commencement  and  course  of  suits  brought  before  the 
Federal  Chamber  are  in  every  point  similar  to  the  commencement  and  course  of 
ordinary  suits.  The  President  of  the  Chamber  is  charged  with  the  substantiation 
of  the  causes  and  with  the  decisions  upon  interrogatories  and  interlocutory  matters 
which  occur. 

4.  Appeals.  The  decisions  which  the  President  makes  as  investigating  judge 
the  fuU  Court  reviews  on  appeal.  From  the  final  decision  which  issues  from  the 
full  Chamber  there  is  no  appeal,  siace  in  matters  subject  to  the  cognizance  of  such 
Court  there  is  only  one  single  hearing. 

b)  Inferior  Federal  Courts. 

5.  Competence.  Inferior  Federal  Courts,  whose  functions  are  to-day  exercised 
by  the  Courts  of  First  Instance  in  Civil  affairs,  or  by  Commercial  Courts  of  the 
States  and  of  the  Federal  District,  are  competent  to  deal  with:  1.  Claims  against 
the  nation  for  debts,  restitution,  possession,  ownership,  fulfilment  or  rescission  of 
contracts  not  entered  into  by  the  President  of  the  Union,  and  everything  in  which 
it  may  be  party  to  a  dispute  the  cognizance  of  which  is  not  assigned  to  any  other 
Court ;  —  2.  Affairs  to  which  foreign  consuls  ia  the  exercise  of  their  f mictions  should 
be  parties ;  —  3.  AppHcations  for  an  injunction  claimed  against  the  nation ;  —  4.  Every 
suit,  civil  or  commercial,  of  a  federal  nature  which  does  not  pertain  to  other  Courts, 
such  as  those  relating  to  patents  for  invention  or  trade-marks. 

6.  Procedure.  In  proceedings  assigned  to  such  courts  the  ordinary  procedure 
is  followed  in  the  Courts  of  first,  second  and  third  instance,  according  to  whether 
the  nature  of  the  suit  be  civil  or  commercial. 


Oomniercial  Code. 


Preliminary  Title.    General  Provisions. 

Art.  1.1)  The  Commercial  Code  governs  the  obhgations  of  traders  in  their 
commercial  operations,  and  commercial  transactions  although  carried  out  by  non- 
traders. 

2.2)  The  following  are  commercial  transactions,  whether  on  the  part  of  all  the 
contractors,  or  on  the  part  of  one  of  them  only:  1.  The  purchase,  exchange  or  hiring 
of  moveable  things,  made  with  the  intention  of  reselling,  exchanging,  letting  or 
sub-letting  them  in  the  same  or  a  different  form;  and  the  resale,  exchange  or 

1)  Cfr.,  No.  1,  I  of  Survey,  p.  7.  —  ^)  Cfr.,  No.  2,  I  of  Survey,  p.  7. 
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miento  de  estas  mismas  cosas;  —  2.°  La  compra  6  permuta  de  Deuda  Ptiblica 
u  otros  titulos  de  cr^dito  que  circulen  en  el  comercio,  hecha  con  animo  de  reven- 
derlos  6  permutarlos;  —  3.°  La  compra  y  la  venta  de  un  establecimiento  de 
comercio  y  de  las  acciones  6  de  las  cuotas  de  una  sociedad  mercantil;  —  4.°  La 
comision  y  el  mandate  comercial;  —  5.°  Las  empresas  de  fabricas  6  de  con- 
strucciones;  —  6.°  Las  empresas  de  manufacturas,  almacenes,  bazares,  tiendas, 
fondas,  caf6s  y  otros  establecimientos  semejantes;  —  7.°  Las  empresas  para  el 
aprovechamiento  industrial  de  las  fuerzas  de  la  naturaleza,  tales  como  las  de  pro- 
duccion  y  utiUzacion  de  fuerza  electrica;  —  8.°  Las  empresas  editoras,  tipograficas, 
de  libreria,  litograficas  y  fotograficas ;  —  9.  °  El  trasporte  de  personas  6  cosas  por 
tierra,  rios  6  canales  navegables;  —  10.°  El  dep6sito,  por  causa  de  comercio;  las 
empresas  de  provisiones  6  suministros,  las  agendas  de  negocios  y  las  empresas 
de  almoneda;  —  11.°  Las  empresas  de  espectaculos  publicos;  —  12.°  Los  seguros 
terrestres,  mutuos  6  a  prima,  contra  las  p6rdidas  y  sobre  la  vida;  —  13.°  Todo 
lo  concemiente  a  letras  de  cambio,  aun  entre  no  comerciantes ;  las  remesas  de 
dinero  de  una  plaza  a  otra,  hechas  en  virtud  de  un  contrato  de  cambio,  y  todo 
lo  concemiente  a  pagares  d  la  orden  entre  comerciantes  solamente,  6  por  actos  de 
comercio  de  parte  del  que  suscribe  el  pagare;  —  14.  °  Las  operaciones  de  banco 
y  las  de  cambio;  —  15.°  Las  operaciones  de  corretaje  en  materia  mercantil;  — 
16.°  Las  operaciones  de  bolsa;  —  17.°  La  construccion  y  carena,  compra,  venta, 
reventa  y  permuta  de  naves;  —  18.°  La  compra  y  la  venta  de  herramientas, 
aparejos,  vituaUas,  combustibles  ti  otros  objetos  de  armamento  para  la  nave- 
gacion;  —  19.°  Las  asociaciones  de  armadores  y  las  de  expediciones,  trasportes, 
depositos  6  consignaciones  maritimas;  ■ —  20.°  Los  fletamentos,  prestamos  a  la 
gruesa,  seguros  y  demas  contratos  concemientes  al  comercio  maritimo  y  a  la 
navegacion;  —  21.°  Los  hechos  que  producen  obHgaciones  en  los  casos  de 
averias,  naufragio  y  salvamento;  —  22.°  Los  contratos  de  personas  para  el  ser- 
vicio  de  las  naves  de  comercio  y  las  convenciones  sobre  salaries  y  estipendios 
de  la  tripulacion;  —  23.°  Los  contratos  entre  los  comerciantes  y  sus  factores  6 
dependientes. 

3.^)  Se  reputan  ademas  actos  de  comercio  cualesqui era  otros  contratos  ycuales- 
quiera  otras  obUgaciones  de  los  comerciantes,  si  no  resulta  lo  contrario  del  acto 
mismo  6  si  tales  contratos  y  obligaciones  no  son  por  su  naturaleza  esencialmente 
civiles ; 

4.2)  Los  samples  trabajos  manuales  de  los  artesanos  y  obreros,  ejecutados  indin- 
vidualmente,  ya  sea  por  cuenta  propia  6  en  servicio  de  alguna  de  las  empresas 
6  establecimientos  enumerados  en  el  articulo  2,  no  constituyen  actos  de  co- 
mercio ; 

5.^)  No  son  actos  de  comercio  la  compra  de  frutos  6  de  mercancias  u  otros  efectos 
para  el  uso  6  consume  del  adquirente  6  de  su  familia;  ni  la  venta  que  el  propietario, 
el  labrador  6  el  criader  hagan  de  les  preductos  del  fundo  que  explotan; 

6.*)  Los  seguros  de  cosas  que  no  son  objetos  6  establecimientos  de  comercio 
y  los  seguros  de  vida  son  actos  mercantiles  per  parte  del  asegurador  solamente; 

La  cuenta  corriente  y  el  cheque  no  son  actos  de  comercio  por  parte  de  las  per- 
sonas no  comerciantes,  a  menos  que  procedan  de  causa  mercantil; 

7.^)  La  Nacion,  los  Estados,  el  Distrito  Federal,  los  distritos  y  los  municipios 
no  pueden  asumir  la  cualidad  de  comerciantes,  pero  pueden  ejecutar  actos  de  comer- 
cio; y  respecto  de  estos  actos  quedan  sujetos  &,  las  leyes  mercantiles; 

8.^)  En  los  casos  que  no  esten  especiabnente  resueltos  por  este  Codigo,  se  apli- 
caran  las  disposiciones  del  Codigo  Civil; 

9.')  Las  costumbres  mercantiles  suplen  el  silencio  de  la  ley,  cuando  los  hechos 
que  las  constituyen  son  uniformes,  publicos,  generalmente  ejecutados  en  la  Republica 
6  en  una  determinada  locahdad  y  reiterados  por  un  largo  espacio  de  tiempo  que 
apreciaran  prudenciahnente  los  Jueces  de  Comercio. 

1)  Cfr.  N.°  2,  I  y  N.°  10,  X  del  Estudio  p.  7  y  29.  —  2)  Cfr.  N."  3, 1  del  Estudio  p.  7.  — 
«)  Cfr.  N."  3,  I  del  Estudio  p.  7.  —  *)  Cfr.  N.°  1,  XVII  del  Estudio  p.  42.  —  8)  Cfr.  N.°  4,  I 
del  Estudio  p.  8.  —  «)  Cfr.  N."  5,  I  del  Estudio  p.  8.  —  ')  Cfr.  N.°  5,  I  del  Estudio  p.  8. 
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letting  of  moveable  things;  —  2.  The  purchase  or  exchange  of  Public  Funds  or  other 
securities  which  circulate  in  commerce,  made  with  the  intention  of  reseUing  or 
exchanging  them;  —  3.  The  purchase  and  sale  of  a  commercial  undertaking  or  of 
the  shares  or  proportions  of  a  commercial  association ;  —  4.  Commission  and  com- 
mercial agency;  —  5.  Undertakings  for  building  or  construction;  —  6.  Undertakings 
for  manufactiu:es,  warehouses,  stores,  shops,  taverns,  restaurants  and  other  Kke 
establishments;  —  7.  Undertakings  for  the  industrial  application  of  the  forces  of 
nature,  such  as  the  generation  and  utilization  of  electric  power;  —  8.  Publishing, 
printing,  book  selling,  lithographic  and  photographic  undertakings; — 9.  The  carriage 
of  persons  or  things  by  land,  rivers  or  navigable  canals ;  —  10.  Storage,  for  the  sake 
of  commerce ;  undertakings  for  provisions  or  supphes,  business  agencies  and  auction 
rooms;  —  11.  Undertakings  for  public  performances;  —  12.  Inland  insurance, 
mutual  or  at  a  premium,  against  losses  or  on  life;  — 13.  Everything  relating  to  bills 
of  exchange,  even  between  non-traders ;  the  remittance  of  money  from  one  market 
to  another,  made  in  virtue  of  a  contract  of  exchange,  everything  relating  to  pro- 
missory notes  payable  to  order  between  traders  only,  or  for  commercial  transactions 
on  the  part  of  the  person  who  subscribes  the  note;  —  14.  Operations  of  banking 
and  those  of  exchange;  —  15.  Operations  of  brokerage  in  regard  to  commerce;  — 
16.  Stock  exchange  transactions;  —  17.  Building,  repairiag,  purchase,  sale,  resale 
and  exchange  of  ships;  —  18.  Piu-chase  and  sale  of  tools,  tackle,  victuals,  com- 
bustibles or  other  articles  of  equipment  for  navigation;  —  19.  Associations  of  ship- 
owners and  those  of  ventures,  carriage,  storage  or  consignments  of  maritime  character ; 
—  20.  Affreightments,  bottonu:y  advances,  insurance  and  other  contracts  regarding 
maritime  commerce  and  navigation;  —  21.  Pacts  which  produce  obhgations  in  cases 
of  average,  shipwreck,  and  salvage;  —  22.  Contracts  of  persons  for  the  service  of 
the  mercantile  marine,  and  agreements  as  to  salaries  and  wages  of  the  crew;  —  23. 
Contracts  between  traders,  their  managers  and  assistants. 


3.^)  Any  other  contracts  and  any  other  obligations  of  traders  are  also  deemed 
commercial  transactions,  if  the  contrary  does  not  arise  from  the  transaction  itself, 
or  if  such  contracts  and  obligations  are  not  by  their  very  nature  essentially  of  a 
civil  character. 

4.2)  Mere  manual  labour  of  artisans  and  workmen,  executed  personally,  whether 
on  their  own  account  or  in  the  service  of  any  of  the  undertakiags  or  estabhshments 
set  forth  in  art.  2,  do  not  constitute  commercial  transactions. 

5.^)  The  purchase  of  produce  or  goods  or  other  effects  for  the  use  or  consumption 
of  the  person  acquiring  or  of  his  household  are  not  commercial  transactions;  nor 
the  sale  which  the  owner,  the  farmer  or  the  breeder  may  make  of  the  produce 
of  the  land  they  cultivate. 

6.*)  Insurances  of  things  which  are  not  articles  or  establishments  of  commerce 
and  life  assurances  are  mercantile  transactions  on  the  part  of  the  insurer  only. 

The  running  account  and  the  drawing  of  a  cheque  are  not  commercial  trans- 
actions on  the  part  of  persons  who  are  non-traders,  unless  they  originate  from  a 
commercial  matter. 

7.^)  The  Nation,  the  States,  the  Federal  District,  districts  and  municipalities 
cannot  assume  the  character  of  traders,  but  they  can  carry  out  commercial 
transactions;  and  regarding  such  transactions  they  are  subject  to  the  mercan- 
tile laws. 

8.^)  In  the  cases  which  are  not  specifically  settled  by  this  Code,  the  provisions 
of  the  Civil  Code  are  applied. 

9.')  Mercantile  customs  supplement  the  silence  of  the  law,  when  the  facts 
which  constitute  them  are  uniform,  public,  commonly  carried  out  in  the  Republic 
or  in  a  defined  locahty,  and  repeated  over  a  long  period  of  time,  which  the  commercial 
judges  shall  in  their  discretion  take  into  account. 

I)  Cfr.  No.  2,  I  and  No.  10,  X  of  the  Survey,  p.  7  and  29.  —  2)  Cfr.  No.  3,  I  of  the  Survey, 
p.  7.  —  »)  Cfr.  No.  3. 1  of  the  Survey,  p.  7.  —  *)  Cfr.  No.  1,  XVII  of  the  Survey,  p.  42.  —  6)  Cfr. 
No.  4,  I  of  the  Survey,  p.  8.  —  «)  Cfr.  No.  5,  I  of  the  Survey,  p.  8.  —  ')  Cfr.  No.  5  of  the  Survey, 
p.  8.  ' 
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Libro  primero.    Del  comercio  en  general. 


Titulo  1.    De  los  comerciantes. 
Seccion  I.    Del  ejercicio  del  comercio. 

10.1)  gon  comerciantes  los  que  teniendo  capacidad  para  contratar  hacen  del 
comercio  su  profesion  habitual,  y  las  sociedades  mercantiles. 

11.2)  El  menor  emancipado,  de  uno  u  otro  sexo,  puede  ejercer  el  comercio  y 
ejecutar  eventualmente  actos  de  comercio,  siempre  que  para  ello  fuere  autorizado 
por  su  curador,  con  la  aprobacion  del  Juez  de  Primera  Instancia  de  su  domicilio, 
cuando  el  curador  no  fuere  el  padre  6  la  madre. 

El  Jiiez  no  acordara  la  aprobacion  sino  despues  de  tomar  por  escrito  y  bajo 
juramento  los  informes  que  creyere  necesarios  sobre  la  buena  conducta  y  discre- 
cion  del  manor. 

La  autorizacion  del  curador  y  el  auto  de  aprobacion  se  registraran  previamente 
en  la  Oficina  de  Registro  del  domicilio  del  menor;  se  registraran  en  el  registro  de 
comercio  y  se  fijaran  por  seis  meses  en  la  sala  de  audiencia  del  tribunal  competente. 

12.3)  Los  menores  autorizados  para  comerciar  se  reputan  mayores  en  el  uso 
que  hagan  de  esta  autorizacion  y  pueden  comparecer  en  juicio  por  si  y  enagenar 
sus  bienes  inmuebles. 

13,*)  El  padre  6  la  madre  que  ejerza  la  patria  potestad  no  puede  continuar  en 
ejercicio  del  comercio  en  interes  del  menor,  sin  previa  autorizacion  del  Tribunal 
de  Primera  Instancia.  Respecto  del  tutor  rige  en  la  materia  el  articulo  343  del 
Codigo  Civil. 

14,^)  La  mujer  casada  puede  ejercer  el  comercio  y  ejecutar  eventualmente 
actos  de  comercio,  con  autorizacion  de  su  marido. 

Se  presume  que  la  mujer  tiene  autorizacion  de  su  marido,  cuando  vivlendo 
en  comun,  ejerciere  publicamente  el  comercio,  pero  no  tiene  lugar  esta  presuncion, 
euando  detalla  solamente  mercanclas  del  comercio  de  su  marido. 

15.  Si  el  marido  es  menor  de  edad  6  tiene  prohibida  la  administracion  de 
sus  bienes,  la  mujer,  para  comerciar,  necesita,  ademas  de  su  permiso,  la  autoriza- 
cion del  Juez  de  su  domicilio,  quien  para  concederla  procedera  con  arreglo  a  lo 
dispuesto  respecto  de  los  menores  en  el  articulo  11. 

16.^)  La  mujer  casada  que  ejerce  el  comercio  6  ejeouta  actos  de  comercio  con 
autorizacion  expresa  6  tacita  de  su  marido,  obliga  a  la  responsabilidad  de  sus  actos 
los  bienes  de  la  sociedad  conyugal  y  los  propios  de  ella  de  cualquiera  naturaleza 
que  sean. 

El  marido  podra,  sin  embargo,  limitar  la  responsabilidad  excluyendo  de  6sta 
algunos  bienes  determinados ;  pero  debera  hacerlo  oportunamente  por  escritura 
ptiblica,  que  hara  registrar  en  el  registro  de  comercio  y  fijar  en  la  sala  de  audiencia 
del  tribunal  competente,  sin  lo  cual  no  producira  efecto  la  limitacion. 

Tambien  puede  la  mujer  casada  autorizada  comparecer  en  juicio  6  dar  poder 
con  el  mismo  fin  para  asuntos  de  su  comercio,  sin  necesidad  de  autorizacion  es- 
pecial. 

17,'')  La  mujer  divorciada  y  la  que  ha  obtenido  separacion  de  bienes  con  Ubre 
administracion,  siendo  mayores  de  edad,  pueden  comerciar. 

La  sentencia  ejecutoriada  de  divorcio  6  de  separacion  de  bienes,  se  registrara 
en  el  registro  de  comercio  y  se  fijara  en  la  sala  de  audiencia  del  tribunal  competente. 

Si  fueren  menores  de  edad  deberan  ser  autorizadas  por  el  Juez  en  la  forma 
prescrita  en  el  articulo  15. 

18.^)®)  La  autorizacion  dada  a  la  mujer  casada  y  al  menor  para  comerciar  puede 
revocarse  con  aprobacion  del  Juez  de  Primera  Instancia  de  su  domicilio,  con  audien- 
cia  de  la  mujer  6  del  menor.    La  revocacion  se  hara  por  escritura  piiblica,  que 

1)  Cfr.  N.°  1,  II  del  Estudio  p.  8.  —  2)  Cfr.  N.°  3,  II  del  Estudio  p.  8.  —  »)  Cfr.  N.°  3,  II 
del  Estudio  p.  8.  —  *)  Cfr.  N.°  4,  II  del  Estudio  p.  8.  —  ^)  Cfr.  N.°  5  II  del  Estudio  p.  9.  — 
«)  Cfr.  N.°  5,  II  del  Estudio  y  la  nota  p.  9.  —  ')  Cfr.  N.°  7,  II  del  Estudio  p.  9.  —  »)  Cfr. 
N.°  8,  II  del  Estudio  p.  9.  —  »)  Cfr.  N.°  1,  III  del  Estudio  p.  9. 
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First  Book.    Of  commerce  in  general. 

Title  I.   Of  Traders. 
Section  I.    Of  capacity  for  trading. 

10.1)  Those  who,  having  capacity  to  contract,  pursue  trade  as  their  ordinary 
occupation,  and  commercial  associations,  are  traders. 

11.2)  Emancipated  minors,  of  either  sex,  can  carry  on  trade  and  carry  out 
therein  commercial  transactions,  whenever  they  are  thereunto  authorized  by 
their  guardians,  with  the  approval  of  the  judge  of  First  Instance  of  their  domicil, 
when  the  guardian  should  be  neither  the  father  nor  the  mother. 

The  judge  shall  not  grant  the  approval  except  after  taking  in  writing  and  upon 
oath  the  statements  which  he  thinks  necessary  upon  the  good  conduct  and  discretion 
of  the  minor. 

The  authority  of  the  guardian  and  the  order  of  approval  shall  be  previously 
registered  in  the  office  of  the  Registry  of  the  domicil  of  the  minor;  they  shall  be 
registered  in  the  commercial  registry  and  for  six  months  displayed  in  the  audience 
chamber  of  the  appropriate  court. 

12.3)  Minors  authorized  to  trade  are  deemed  of  fuU  age  in  the  use  which  they 
make  of  such  authority  and  can  appear  in  legal  proceedings  by  themselves  and 
ahenate  their  immovable  property. 

13.*)  The  father  or  the  mother  who  exercises  the  patria  potestas  cannot  continue 
in  the  interest  of  the  minor  to  carry  on  trade,  without  previous  authority  of  the 
Court  of  First  Instance.  Regarding  the  guardian  art.  343  of  the  Civil  Code  applies 
thereto. 

14.^)  A  married  woman  can  carry  on  trade,  and  in  the  course  thereof  carry 
through  commercial  transactions,  with  the  authority  of  her  husband. 

It  is  presumed  that  the  wife  has  authority  from  her  husband  when,  Uving  to- 
gether, she  trades  openly,  but  such  presumption  does  not  hold  when  she  retails 
only  goods  of  her  husband's  trade. 

15.  If  the  husband  is  under  age  or  has  been  forbidden  the  management  of  his 
property,  the  wife  in  order  to  trade,  needs,  in  addition  to  his  authority,  the  authorisation 
of  the  judge  of  her  domicil,  who  to  grant  it  must  proceed  in  accordance  with  the 
provision  respecting  minors  in  art.  11. 

16.®)  A  married  woman  who  carries  on  trade  or  carries  through  commercial 
transactions  with  the  express  or  implied  authority  of  her  husband,  binds  to  res- 
ponsibiUty  for  her  transactions  the  property  of  the  conjugal  estate  and  her  own 
property  of  whatever  nature  it  may  be. 

The  husband  shall  be  entitled,  notwithstanding,  to  Umit  the  habiUty,  excluding 
therefrom  any  specified  property;  but  he  must  do  this  in  due  time  by  pubhc  instru- 
ment, which  he  shall  cause  to  be  registered  in  the  commercial^ registry  and  posted 
in  the  audience-haU  of  the  appropriate  court,  without  which  such  hmitation  shall 
have  no  result. 

A  married  woman  can  also  when  authorized  appear  in  legal  proceedings  or  give 
authority  thereunto  for  matters  of  her  trade,  without  specific  authority  being  ne- 
cessary. 

17.')  A  divorced  woman  and  one  who  has  obtained  separation  of  property  with 
free  management,  being  of  fuU  age,  can  trade. 

The  final  judgment  of  divorce  or  separation  of  goods  shall  be  registered  in 
the  commercial  registry  and  shall  be  posted  in  the  audience  chamber  of  the  ap- 
propriate court. 

If  they  should  be  imder  age  they  must  be  authorized!^  by  the  judge  in  the 
manner  prescribed  in  art.  15. 

18.8)')  The  authority  given  to  a  married  woman  or  minor  to  trade  can  be 
revoked  with  the  approval  of  the  judge  of  First  Instance  of  their  domicil,  after 
hearing  of  the  wife  or  minor.  The  revocation  shall  be  made  by  public  instrument, 

1)  Cfr.  No.  1,  II  of  the  Survey,  p.  8.  —  2)  Cfr.  No.  3,  IFof^the  Survey,  p.  8.  —  S)  Cfr. 
No.  3,  II  of  the  Survey,  p.  8.  —  *)  Cfr.  No.  4,  II  of  the  Survey,  p.  8.  —  6)  Cfr.  No.  6,  II  of  the 
Survey,  p.  9.  —  8)  Cfr.  No.  5,  II  of  the  Survey  and  note,  p.  9.  —  ')  Cfr.  No.  7,  II  of  the  Sur- 
vey, p.  9.  —  «)  Cfr.  No.  8,  II  of  the  Survey,  p.  9.  —  »)  Cfr.  No.  1,  III  of  the  Survey,  p.  9. 
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el  marido  6  el  curador  hara  registrar  en  el  registro  de  comercio  y  fijar  en  la  sala 
de  audiencia  de  tribunlal. 

La  revocacion  no  perjudica  los  derechos  adquiridos  por  terceros. 

19.  Las  personas  inhabiles  para  comerciar,  si  su  incapacidad  no  fuere  notoria, 
6  si  la  ocultaren  con  actos  de  falsedad,  quedan  obligadas  por  sus  acfcos  mercantiles, 
&  menos  que  se  probare  mala  fe  en  el  otro  contratante. , 

Seccion  II.    De  las  obligaciones  de  los  comerciantes. 

§  1.°    Del  registro  de  comercio. 

20.  En  la  Secretaria  de  los  Tribunales  de  Comercio  se  Uevara  un  registro  en 
que  los  comerciantes  haran  asentar  en  extracto  todos  los  documentos  que,  segtin 
este  Codigo,  deben  anotarse  en  el  registro  de  comercio. 

21.  El  registro  se  hara  en  un  libro  de  papel  de  hilo,  empastado,  foliado  y  rubri- 
cado  en  todas  sus  bojas  por  la  primera  autoridad  civil  del  lugar  en  que  estuviere 
establecido  el  Tribunal.  Los  asientos  se  haran  numerados,  segtin  la  fecha  en  que 
ocurran  y  seran  suscritos  por  el  Secretario  del  Tribunal  y  por  el  interesado  a  cuya 
Bolicitud  se  haga  el  registro. 

Se  Uevara  en  otro  Hbro  empastado  un  indice  aKabetico  de  los  documentos 
contenidos  en  el  registro,  a  medida  que  se  fueren  registrando,  con  anotacion  del 
numero  que  las  corresponde  y  del  foUo  en  que  se  hallan. 

Todos  los  nombres  de  los  interesados  que  se  expresen  en  el  documento  que  se 
registre,  se  anotaran  en  el  indice  en  la  letra  correspondiente  al  apeUido. 

22.1)  Los  documentos  que  en  extracto  deben  anotarse  en  el  registro  de  comercio 
Begun  el  articulo  20,  son  los  siguientes:  1.°  La  autorizacion  del  curador  y  la  apro- 
bacion  del  Juez,  en  su  caso,  habiUtando  a  los  menores  para  comerciar;  —  2.°  La 
autorizacion  para  comerciar  dada  a  la  mujer  casada  por  el  marido  6  por  el  Juez, 
Begun  el  caso,  y  la  escritura  en  que  el  marido  Umite  la  responsabiHdad  de  los  bienes 
que  la  mujer  puede  afectar  con  su  comercio;  —  3.°  La  revocacion  de  la  autori- 
zacion para  comerciar  dada  a  la  mujer  casada  6  al  menor;  —  4.°  Las  capitula- 
ciones  matrimoniales,  inventarios  solemnes,  testamentos,  particiones,  sentencias 
ejecutoriadas  6  actas  de  adjudicacion,  y  las  escrituras  publicas  que  impongan  al 
conyuge  comerciante  responsabiHdad  en  favor  del  otro  conyuge;  —  5.°  Las  de- 
mandas  de  separacion  de  bienes,  las  sentencias  ejecutoriadas  que  las  declaren  y 
las  liquidaciones  practicadas  para  determinar  lo  que  el  conyuge  comerciante  debe 
entregar  al  otro  conyuge;  —  La  demanda  debe  registrarse  y  fijarse  en  la  Secre- 
taria del  Tribunal  de  Comercio,  con  un  mes,  por  lo  menos,  de  anticipacion  a  la 
Bentencia  de  primera  instancia,  y  caso  contrario,  los  acreedores  mercantfl.es  tendran 
derecho  a  impugnar,  por  lo  que  mira  a  sus  intereses,  los  tdrmiaos  de  la  separacion 
y  las  Uquidaciones  pendientes  6  practicadas  para  llevarla  a  cabo ;  —  6.  °  Los  docu- 
mentos justificativos  de  los  haberes  del  hijo  que  esta  bajo  la  patria  potestad, 
6  del  menor  6  del  incapaz  que  esta  bajo  la  tutela  6  curatela  de  un  comerciante; 
—  7.°  La  autorizacion  dada  al  padre  6  al  tutor  para  continuar  los  negocios  del 
establecimiento  mercantil  correspondiente  al  menor;  —  8.°  Las  firmas  de  comercio, 
Bean  personales,  scan  sociales,  de  conformidad  con  las  disposiciones  del  §  2°  de 
esta  Seccion;  —  9.°  Las  escrituras  en  que  se  forma,  se  prorroga,  se  hace  alteracion 
que  interese  a  tercero  6  se  disuelve  una  sociedad,  y  las  en  que  se  nombran  liquida- 
dores;  —  10.  La  venta  de  un  fondo  de  comercio  6  la  de  sus  existencias,  en  totalidad 
6  en  lotes,  de  modo  que  haga  cesar  los  negocios  relativos  a  su  dueno;  —  11.  Los 
poderes  que  los  comerciantes  otorgan  a  sus  factores  y  dependientes  para  ad- 
ministrar  negocios;  —  12.  La  autorizacion  que  el  Juez  de  Comercio  acuerda  a  los 
corredores  6  venduteros  con  caracter  publico  para  el  ejercicio  de  sus  cargos;  — 
13.  Los  documentos  de  constitucion  de  bogar  por  el  comerciante  6  por  el  que  va 
&  dedicarse  al  comercio. 

23.  El  registro  de  los  documentos  expresados  en  el  articulo  anterior  debera 
hacerlo  efectuar  todo  comerciante  dentro  de  quince  dias  contados,  segun  el  caso, 
desde  la  fecha  del  documento  6  ejecutoria  de  la  sentencia  sujetos  k  registro,  6  desde 
la  fecha  en  que  el  conyuge,  el  padre,  el  tutor  6  curador  principien  a  ejercer  el  co- 
mercio, si  en  la  fecha  de  aqu6Llos  no  eran  comerciantes. 

24.^)  El  funcionario  pubhco  ante  quien  se  otorgaren  los  documentos,  6  el  Juez 
que  dictare  los  autos  6  sentencias   que,    segun   los   articulos   anteriores,    deban 

1)  Cfr.  N.°  1  y  2,  III  del  Estudio  p.  9—10.  —  «)  Cfr.  N."  3,  III  del  Estudio  p.  10. 
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which  the  husband  or  the  guardian  shall  cause  to  be  registered  in  the  commercial 
registry  and  to  be  displayed  ia  the  audience  chamber  of  the  court. 
The  revocation  does  not  affect  rights  acquired  by  third  persons. 

19.  Persons  without  capacity  to  trade,  it  their  want  of  capacity  should  not  be 
notorious,  or  if  they  shaU  conceal  it  by  fraud,  become  bound  by  their  commercial 
transactions,  unless  bad  faith  in  the  other  contractor  is  proved. 

Section  II.    Of  the  obligations  of  traders. 

§  1.    Of  the  commercial  register. 

20.  In  the  Office  of  the  Commercial  Courts  shall  be  kept  a  register  in  which 
traders  shall  cause  to  be  entered  an  abstract  of  all  the  documents  which,  according 
to  this  Code,  must  be  recorded  in  the  commercial  register. 

21.  The  register  shall  be  made  in  a  book  of  stout  paper,  bound,  leaved  and 
officially  marked  on  each  page  by  the  first  civil  authority  of  the  place  in  which  the 
Court  shall  be  estabUshed.  The  entries  shall  be  numbered  according  to  the  date 
on  which  they  happen,  and  shall  be  subscribed  by  the  Registrar  of  the  Court  and  by 
the  interested  person  on  whose  application  the  entry  shall  be  made. 

There  shall  be  kept  in  another  bound  book  an  alphabetical  index  of  the  documents 
entered  on  the  register,  in  pursuance  of  their  registration,  with  a  notation  of  the 
number  corresponding  thereto  and  of  the  foUo  in  which  they  are  to  be  found.  AH 
the  names  of  persons  concerned  which  are  expressed  in  the  document  registered, 
shall  be  noted  in  the  index  under  the  letter  corresponding  to  the  surname. 

22.1)  'j^i^Q  documents  which  in  abstract  must  be  entered  on  the  commercial 
register  according  to  art.  20  are  the  following:  1.  The  authority  of  the  guardian 
and  the  approval  of  the  judge,  as  the  case  may  be,  empowering  a  minor  to  trade;  — 
2.  The  authority  to  trade  given  to  a  married  woman  by  the  husband  or  by  the 
judge,  as  the  case  may  be,  and  the  document  in  which  the  husband  limits  the  UabiUty 
of  the  property  which  the  wife  can  bind  in  the  course  of  her  trade;  —  3.  The  re- 
vocation of  the  authority  to  trade  given  to  a  married  woman  or  minor;  — 
4.  Marriage  settlements,  solemn  inventories,  wills,  partition-deeds,  executory 
judgments  or  adjudications,  public  instruments  which  impose  on  the  one  spouse 
tra<Sng,  responsibihty  in  favour  of  the  other;  —  5.  Claims  for  separation  of  goods, 
executory  judgments  declaratory  thereof  and  liquidations  made  for  the  fixing 
of  what  the  trading  spouse  must  hand  over  to  the  other  spouse.  The  claim 
must  be  registered  and  displayed  in  the  office  of  the  Commercial  Court, 
one  month  at  least  prior  to  the  judgment  of  first  instance,  and  in  default 
thereof,  commercial  creditors  shall  have  the  right  to  attack,  for  what  concerns 
their  own  interests,  the  conditions  of  the  separation  and  the  pending  liquidations 
for  carrying  it  out  —  6.  Documents  vouching  the  property  of  a  child  under 
the  patria  potestas,  or  of  a  minor  or  person  wanting  in  capacity  who  is  under 
the  tutelage  or  curatorship  of  a  trader;*—  7.  The  authority  given  to  the  father 
or  to  the  guardian  to  continue  the  business  of  the  commercial  house  belonging 
to  a  minor;  —  8.  The  trade  styles  or  firms,  whether  personal,  or  joint,  in  con- 
formity with  the  provisions  of  §2  of  this  section;  —  9.  Documents  by  which 
any  association  is  formed,  extended,  altered  so  as  to  affect  a  third  person  or 
is  dissolved  and  those  by  which  Uquidators  are  constituted;  —  10.  The  sale  of  a 
commercial  undertaking  or  that  of  its  assets,  in  one  or  more  portions,  in  such  manner 
that  it  puts  an  end  to  the  business  of  their  owner;  —  11.  Powers  given  by  traders  to 
their  managers  and  assistants  to  manage  their  affairs ;  — 12.  The  authority  which  the 
commercial  judge  grants  to  brokers  or  auctioneers  with  pubUo  warrant  for  the 
carrying  on  of  their  business ; —  13.  The  documents  for  the  constitution  of  the  business 
establishment  of  a  trader  or  by  which  he  is  going  to  embark  in  trade. 

23.  The  registration  of  the  documents  set  forth  in  the  former  article  must  be 
effected  by  every  trader  within  fifteen  days  calculated,  as  the  case  may  be,  from  the 
date  of  the  document  or  the  executory  force  of  the  judgment  subject  to  registration, 
or  from  the  date  on  which  the  spouse,  the  parent,  the  guardian  or  curator  begin 
to  carry  on  trade,  if  at  that  date  they  were  not  traders  already. 

24.2)  The  public  official  before  whom  the  documents  are  authenticated,  or  the 
judge  who  makes  the  decree  or  gives  the  judgment  which,  according  to  the  former 

1)  Cfr.  No.  1  and  2,  III  of  the  Survey,  p.  9,  10.  —  2)  Cfr.  No.  3,  in  of  the  Survey,  p.  10. 
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registrarse,  hara  la  comunicacion  ^e  ellos  al  Tribunal  de  Comercio  respectivo,  a 
costa  del  comerciante  interesado  que  causa  la  comunicacion,  bajo  la  pena  de 
cien  bolivares  de  multa;  y  si  se  le  probare  fraude,  indemnizara  los  danos  y 
perjuicios  que  causare  y  serA  destituido. 

25.  El  Secretario  del  Tribunal  de  Comercio  fijara  y  mantendra  fijada,  por 
seis  meses,  en  la  sala  de  audiencia  del  Tribunal,  una  copia  del  extracto  de  cada 
documento  registrado,  con  su  numero  de  orden  y  fecha,  bajo  las  mismas  penas  6 
indemnizaciones  establecidas  en  el  articulo  anterior. 

26.  Los  comerciantes  que  omitieren  hacer  el  registro  de  los  documentos  a 
que  se  refiere  este  paragrafo,  sufriran  una  multa  de  quinientos  bolivares  por  cada 
caso  de  omision  e  indemnizaran  ademas  los  danos  y  perjuicios  que  con  ella  causen. 

27.  El  conyuge,  el  Mjo,  el  menor,  el  incapaz  6  cualquier  pariente  de  ellos, 
hasta  el  cuarto  grado  de  consanguinidad  6  segundo  de  afinidad,  pueden  requerir 
ante  el  Juez  de  Comercio  el  registro  y  fijacion  de  los  documentos  sujetos  a  estas 
formaHdades. 

28.  Los  documentos  expresados  en  los  ntimeros  1.°,  2.°,  3.°,  7.°  8.°,  9.°, 
10,  11,  12  y  13  del  articulo  22  no  producen  efecto  sino  despues  de  registrados  y  fi- 
jados. 

Sin  embargo,  la  falta  de  oportuno  registro  y  fijacion  no  podran  oponerla  A 
terceros  de  buena  fe  los  interesados  en  los  documentos  a  que  se  refieren  esos  numercs. 

§  2.°i)    De  la  firma. 

29.  Un  comerciante  que  no  tiene  asociado  6  que  no  tiene  sino  un  participante, 
no  puede  usar  otra  firma  6  razon  de  comercio,  que  su  apeUido  con  6  sin  el  nombie. 
Puede  agregarle  todo  lo  que  crea  util  para  la  mas  precisa  designacion  de  su  persona 
6  de  su  negocio ;  pero  no  hacerle  adicion  alguna  que  haga  creer  en  la  existencia  de 
una  sociedad. 

30.  La  firma  de  una  compania  en  nombre  colectivo,  a  falta  del  nombre  de 
todos  los  asociados,  debe  contener,  por  lo  menos,  el  de  alguno  de  eUos,  con  una 
mencion  que  haga  conocer  la  existencia  de  una  sociedad. 

La  firma  de  una  sociedad  en  comandita  debe  contener  el  nombre  de  uno,  por 
lo  menos,  de  los  asociados  personalmente  responsables  y  una  mencion  que  revele 
la  existencia  de  una  sociedad.  La  firma  no  puede  contener  otros  nombres  que  los 
de  los  asociados  personalmente  responsables. 

Lo  dispuesto  en  este  articulo  es  sin  perjuicio  de  lo  contenido  en  el  articulo  32. 

31.  Toda  razon  de  comercio  nueva  debe  distinguirse  claramente  de  las  exis- 
tentes  y  que  esten  inscritas  en  el  registro  de  comercio. 

Si  un  comerciante  lleva  el  mismo  nombre  y  apellido  que  otro  que  ya  lo  ha 
registrado  como  firma  mercantil  suya,  para  servirse  de  el  debe  agregarle  alguna 
enunciacion  que  lo  distinga  claramente  de  la  razon  de  comercio  precedentemente 
inscrita. 

32.  El  causahabiente  de  una  firma  mercantil  puede  usar  la  firma  de  su  cau- 
sante,  indicando  que  es  sucesor. 

33.  Se  prohibe  la  cesion  de  una  firma  mercantil  como  tal  e  independientemente 
del  establecimiento  mercantil  de  que  forma  parte. 

34.  Si  una  compania  mercantil  cambia,  sea  por  la  incorporacion  de  otro  aso- 
ciado, sea  por  la  separacion  de  alguno  de  los  que  la  forman,  la  razon  mercantil 
puede  subsistir;  pero  es  necesario  el  consentimiento  expreso  del  asociado  que  se 
retira,  si  su  nombre  figura  en  la  firma. 

§  3.°    De  la  contabiiidad  mercantil. 

35.2)  Todo  comerciante  por  mayor  debe  Uevar  para  su  contabiiidad  mercantil, 
a  lo  menos  tres  Ubros  empastados,  foliados  y  en  lengua  castellana,  que  son:  El 
Ubro  Diario;  —  El  libro  Mayor;  —  El  libro  de  Inventarios. 

36.  El  Diario  y  el  libro  de  Inventarios  de  los  comerciantes  por  mayor  y  el  de 
los  comerciantes  por  menor,  de  que  habla  el  articulo  40,  no  pueden  ponerse  en  uso 
sin  que  hayan  sido  previamente  presentados  al  Tribunal  de  Comercio  en  los  lugares 
donde  lo  haya,  6  al  ordinario  de  mayor  categoria  en  la  locaUdad  donde  no  exista 


1)  Cfr.  N.°  1,  IV  del  Estudio  p.  10.  —  2)  Cfr.  N."  1,  V  del  Estudio  p.  10. 
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articles,  must  be  registered,  shall  make  the  communication  thereof  to  the  parti- 
cular Commercial  Court,  at  the  expense  of  the  trader  concerned  who  causes  the 
commimication,under  penalty  of  a  fine  of  one  hundred  bohvares ;  and  if  fraud  is  proved 
against  him,  he  shall  indemnity  in  respect  of  damages  and  losses  caused  and  shall 
be  deprived  of  office. 

25.  The  Registrar  of  the  Commercial  Court  shall  affix,  and  retain  affixed 
for  six  months,  in  the  audience  chamber  of  the  Court,  a  copy  of  the  abstract  of 
each  document  registered,  with  its  number  of  order  and  date,  under  the  like  penalties 
and  iademnities  appointed  in  the  preceding  article. 

26.  Traders  who  should  omit  to  register  the  documents  to  which  this  §  refers, 
shall  incur  a  fine  of  five  hundred  boMvares  for  each  instance  of  omission  and  shall 
further  indemnify  in  respect  of  damages  and  losses  which  they  cause  thereby. 

27.  The  wife,  the  child,  the  minor,  the  incapable,  or  any  relation  thereof  to  the 
fourth  degree  of  consanguinity  or  second  of  affinity,  can  demand  before  the  judge 
the  registration  and  pubhcation  of  the  documents  subject  to  these  formaUties. 

28.  The  documents  set  forth  in  Nos.  1,  2,  3,  7,  8,  9,  10,  11,  12  and  13  of  art.  22 
produce  no  effect  until  after  registration  and  pubhcation. 

None  the  less,  default  of  the  due  registration  and  pubhcation  may  not 
be  set  up  against  third  parties  in  good  faith,  by  those  concerned  in  the  documents 
to  which  these  numbers  refer. 

§  2.1)    Of  the  style  or  firm  name. 

29.  A  trader  who  has  no  associate  or  who  has  only  a  co-sharer,  cannot  use  any 
commercial  firm  name  or  style  other  than  his  surname  with  or  without  the  christian 
name.  He  can  add  thereto  whatever  he  thinks  expedient  for  the  more  precise  de- 
signation of  his  person  or  of  his  business;  but  may  not  make  any  addition  thereto 
which  may  cause  the  existence  of  a  partnership  to  be  supposed. 

30.  The  style  of  an  unlimited  partnership,  in  default  of  the  names  of  all 
the  members  thereof,  must  at  least  contain  that  of  one  of  them,  with  some  mention 
making  known  that  a  partnership  in  fact  exists. 

The  style  of  a  Hmited  partnership  must  contain  the  name  of  one  at  the  least 
of  the  members  personally  liable,  and  some  mention  making  known  that  a  partner- 
ship in  fact  exists.  The  style  cannot  contain  names  other  than  those  of  the  members 
personally  hable. 

The  provision  in  this  article  is  without  prejudice  to  that  contained  in  art.  32. 

31.  Every  new  trade  style  must  he  clearly  distinguished  from  those  existing 
which  are  inscribed  on  the  commercial  registry. 

If  a  trader  should  bear  the  same  fore-name  and  sur-name  as  another  who  has 
already  registered  it  as  his  commercial  style,  he  must,  in  order  to  make  use  thereof 
join  to  it  some  description  which  may  distinguish  it  clearly  from  the  trade  style 
previously  inscribed. 

32.  The  successor  of  a  trading  firm  can  use  the  style  of  his  predecessor,  indi- 
cating that  he  is  successor. 

33.  The  assignment  of  a  trading  style  as  such  and  independently  of  the  trading 
house  of  which  it  forms  part  is  forbidden. 

34.  If  a  trading  association  changes,  whether  by  the  incorporation  of  another 
member,  or  by  the  retirement  of  one  of  those  who  form  it,  the  commercial  style 
can  remain  intact;  but  the  express  consent  of  the  member  who  is  retiring,  if  his 
name  is  to  figure  in  the  style,  is  necessary .§ 

§  3.    Of  commercial  book-keeping. 

35.2)  Every^  wholesale  trader  must  keep  for  his  commercial  accountabiUty,  at 
least  three  books  bound,  leaved,  and  written-up  in  the  Spanish  language  which,  are : 
The  Day-book;  —  The  Ledger;  —  The  Stock-book. 

36.  The  Day-book  and  the  Stock-book  of  wholesale  traders  and  that  of  retail 
traders,  of  whom  art.  40  speaks,  cannot  be  placed  in  use  without  their  having  been 
previously  produced  to  the  Commercial  Court  in  places  where  one  exists,  or  to  the 
official  of  the  highest  class  in  the  locahty  where  there  exists  no  commercial  judge. 


1)  Cfr.  No.  1,  IV  of  the  Survey,  p.  10.  —  *)  Cfr.  No.  1,  V  of  the  Survey,  p.  10. 
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Juez  de  Comercio,  ^  fin  de  que  ponga  en  el  primer  folio  de  cada  libro  nota  de  los 
que  este  tuviere,  fechada  y  firmada  por  el  Juez  y  el  Seoretario.  Se  estampara  en  todas 
las  demas  hojas  de  cada  libro  el  seUo  del  Tribunal. 

El  unico  derecho  que  podrd  cobrarse  por  dichos  respectos  es  el  de  cuatro  boli- 
vares  por  cada  nota. 

Respecto  de  los  libros  que  los  eomerciantes  tienen  actualmente  en  uso,  de- 
beiun  ser  presentados  dentro  de  tres  meses,  contados  desde  la  promulgacion  de  este 
Codigo,  para  que  la  nota  d  que  se  refiere  este  articulo  sea  puesta  al  fin  de  la  ultima 
partida  y  seDados  los  demas  folios. 

o7.  En  el  Diario  se  asentaran,  dia  por  dia  y  por  el  orden  en  que  vayan  ocurrien- 
do,  todas  las  operaciones  que  haga  el  comerciante,  de  modo  que  cada  partida 
manifieste  claramente  quien  es  el  acreedor  y  quien  el  deudor  en  la  negociacion  a 
que  se  refiere,  y  generalmente  todo  lo  que  reciba  y  pague  por  cualquier  causa,  sea 
civil  6  mercantil. 

Los  gastos  generales  del  establecimiento  y  los  domesticos  del  comerciante, 
bastara  que  se  expresen  en  resumen  al  fin  de  cada  mes,  pero  en  partidas  distintas. 

Si  se  llevaren  libros  especiales  de  Caja  y  de  Facturas,  con  las  formalidades 
legales  dichas,  podra  omitirse  en  el  Diario  el  detaUe  del  asiento  de  las  sumas  de  dinero 
y  de  mercancias  que  entraren  a  la  casa  6  salieren  de  ella. 

38.  En  el  libro  Mayor  se  abriran  las  cuentas  con  cada  persona  ti  objeto  por 
Debe  y  Haber,  trasladandose  las  partidas  que  les  correspondan  con  referencia 
al  Diario,  y  por  el  mismo  orden  de  fechas  que  tengan  en  este. 

39.  Todo  comerciante,  al  principiar  su  giro  y  al  fin  de  cada  ano,  hara  en  el 
libro  de  Inventarios  una  descripcion  estimativa  de  todos  sus  bienes  tanto  muebles 
como  inmuebles  y  de  todos  sus  cr^ditos,  activos  y  pasivos. 

El  inventario  debe  cerrarse  con  el  balance  y  el  estado  demostrativo  de  ganan- 
cias  y  pdrdidas. 

Estos  inventarios  seran  firmados  por  todos  los  interesados  en  el  establecimiento 
de  comercio  que  se  hallen  presentes  a  su  formacion. 

40.  Los  eomerciantes  por  menor  pueden  Uevar  las  operaciones  de  su  giro  en 
un  solo  Ubro,  empastado  y  foliado,  en  el  que  se  asentaran  diariamente  y  en  resumen 
las  compras  y  ventas  que  hagan  al  contado;  y  detalladamente  las  que  hicieren  al 
fiado,  y  los  pagos  y  cobros  que  hagan  sobre  estas. 

Al  principiar  sus  negocios  y  al  fm  de  cada  aiio,  haran  y  suscribiran  en  el  mismo 
libro  el  inventario  de  todos  sus  bienes  muebles  e  inmuebles,  creditos  y  debitos,  con 
las  mismas  formalidades  del  articulo  anterior. 

Se  consideran  eomerciantes  por  menor  los  que  habitualmente  solo  venden  al 
detal,  directamente  al  consumidor. 

41.^)  Se  prohibe  a  los  eomerciantes:  1.°  Alterar  en  los  asientos  el  orden  y 
fecha  de  las  operaciones  descritas;  —  2.°  Dejar  blancos  en  el  cuerpo  de  los  asientos 
6  a  continuacion  de  eUos;  —  3.°  Poner  asientos  al  margen  y  hacer  interlLnea- 
ciones,  raspaduras  6  enmendaturas ;  —  4.°  Borrar  los  asientos  6  parte  de  ellos;  — 
5.°  Arrancar  hojas,  alterar  la  encuademacion  6  foHatura  y  mutilar  alguna  parte 
de  los  libros. 

42.2)  Los  eri'ores  y  omisiones  que  se  cometieren  al  formar  un  asiento  se  sal- 
varan  en  otro  distinto,  en  la  fecha  en  que  se  notare  la  falta. 

43.^)  Los  Hbros  Uevados  con  arreglo  a  los  articulos  anteriores  podran  hacer 
prueba  entre  eomerciantes  por  hechos  de  comercio.  Respecto  a  otra  persona  que 
no  fuere  comerciante,  los  asientos  de  los  Hbros  solo  haran  fe  contra  su  dueno;  pero 
la  otra  parte  no  podra  aceptar  lo  favorable  sin  admitir  tambien  lo  adverso  que 
ellos  contengan. 

44.*)  Los  eomerciantes  podran  llevar  ademas  de  los  libros  que  se  les  prefijan 
como  necesarios,  todos  los  auxiliares  que  estimen  conducentes  para  el  mayor  orden 
y  claridad  de  sus  operaciones;  pero  para  que  puedan  aprovecharles  en  juicio,  han 
de  reunir  todos  los  requisitos  que  se  prescriben  con  respecto  a  los  libros  necesarios. 

45.  No  se  podra  hacer  pesquisa  de  oficio  por  Tribunal  ni  autoridad  alguna, 
para  inquirir  si  los  eomerciantes  lie  van  6  no  libros,  6  si  6stos  estdn  6  no  arreglados 
a  las  prescripciones  de  este  Codigo. 

1)  Cfr.  N.°  2,  V  del  Estudio  p.  10.  —  2)  Cfr.  N.°  2,  V  del  Estudio  p.  10.  —  »)  Cfr.  N.°  1, 
V  del  Estudio  p.  10.  —  *)  Cfr.  N.°  3,  V  del  Estudio  p.  10. 
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in  order  that  he  may  place  on  the  first  foho  of  each  book  a  note  of  those  which  ara 
therein,  dated  and  signed  by  the  judge  and  the  Registrar.  Li  every  one  of  the 
other  leaves  of  such  book  shall  be  stamped  the  seal  of  the  Court. 

The  only  due  which  can  be  collected  for  such  services  is  that  of  four  bolivarea 
for  each  note. 

Regarding  the  books  which  traders  have  actually  in  use,  they  must  be  produced 
within  three  months,  calculated  from  the  pubhcation  of  this  Code,  in  order  that 
the  note  to  which  this  article  refers  may  be  placed  at  the  end  of  the  last  entry  and  the 
other  foUos  stamped. 

37.  In  the  Day-book  shall  be  recorded,  day  by  day  and  in  the  order  in  which 
they  happen  all  the  operations  of  the  trader,  so  that  each  entry  clearly  shews 
who  is  the  creditor  and  who  the  debtor  in  the  matter  to  which  it  refers,  and  generally 
all  that  he  receives  and  pays  for  any  reason,  whether  civil  or  commercial. 

The  general  expenses  of  the  estabUshment  and  the  domestic  expenses  of  the 
trader  wiU  be  sufficiently  set  forth  in  summary  at  the  end  of  each  month,  but  under 
different  entries. 

If  especial  books  of  cash  and  of  invoices  are  kept  with  the  said  legal  formaUtiea, 
the  details  of  the  entry  of  the  sums  of  money  and  of  goods  which  should  come  into 
or  go  out  of  the  establishment  may  be  omitted. 

38.  In  the  Ledger  shall  be  opened  debtor  and  creditor  accounts  with  each 
person  or  object,  the  items  belonging  to  them  being  transferred  with  reference  to 
the  Day-book,  and  with  the  same  order  of  dates  as  they  have  therein. 

39.  Every  trader,  at  the  beginning  of  his  business  and  at  the  end  of  each  year, 
shall  make  in  the  Stock-book  a  valued  Mst  of  aU  his  property,  whether  moveable  or 
immoveable,  and  of  aU  his  assets  and  liabilities. 

The  stock-book  must  be  closed  with  the  balance-sheet  and  the  profit  and  loss 
account. 

Such  books  shall  be  signed  by  all  the  persons  concerned  in  the  trading-house 
who  are  present  at  their  preparation. 

40.  Retail  traders  may  keep  the  operations  of  their  business  in  a  single  book, 
bound  and  leaved,  in  which  shall  be  entered  day  by  day  and  in  summary  the  pur- 
chases and  sales  which  they  make  for  cash;  and  in  detail  those  which  they  make 
on  credit,  and  the  payments  and  collections  which  they  may  make  thereon. 

At  the  beginning  of  their  business  and  at  the  end  of  each  year  they  shaU.  make 
and  subscribe  in  such  book  a  list  of  all  their  property,  real  and  personal,  credits 
and  debits,  with  the  formalities  of  the  prececfing  article. 

Those  who  habitually  sell  only  in  small  quantities,  direct  to  the  consumer,  are 
considered  retail  traders. 

41.1)  It  is  forbidden  to  traders:  1.  To  alter  in  the  entries  the  order  or  date 
of  the  operations  described;  —  2.  To  leave  blanks  in  the  body  of  the  entries  or  in 
continuation  thereof ;  —  3.  To  place  entries  at  the  margin  and  to  make  interlineations,, 
erasures  or  emendations;  —  4.  To  efface  entries  or  part  thereof;  —  5.  To  tear  out 
the  leaves ,  to  alter  the  binding  or  paging  and  to  mutilate  any  part  of  the  books. 

42.2)  Errors  and  omissions  happening  in  making  an  entry  shall  be  put  right 
with  another  distinct  entry,  on  the  date  on  which  the  defect  is  noted. 

43.*)  Books  regularly  kept  according  to  the  former  articles  shall  be  admissible 
in  evidence  between  merchants  as  commercial  acts.  Regarding  a  person  other  than 
a  trader,  the  entries  of  the  books  shall  be  receivable  against  their  owner;  but  the 
other  party  shall  not  accept  what  is  in  his  favour  without  also  admitting  what  is 
adverse  therein. 

44.*)  Traders  may  keep,  in  addition  to  those  which  are  prescribed  to  them  as  essen- 
tial, all  the  auxiliary  books  which  they  think  conducive  for  the  greater  order  and 
clearness  of  their  transactions ;  but  in  order  that  they  may  avail  themselves  thereof 
in  judicial  proceedings  they  must  possess  all  the  requisites  which  are  laid  down 
regarding  the  indispensable  books. 

45.  No  investigation  can  be  made  officially  by  the  Court  or  by  any  authority, 
in  order  to  discover  whether  traders  keep  books  or  not,  or  whether  they  are  or  are 
not  kept  in  accordance  with  the  provisions  of  this  Code. 

1)  Cfr.  No.  2,  V  of  the  Survey,  p.  10.  —  «)  Cfr.  No.  2,  V  of  the  Survey,  p.  10.  —  S)  Cfr.  No.  1, 
V  of  the  Survey,  p.  10.  —  *)  Cfr.  No.  3,  V  of  the  Survey,  p.  10. 
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46.1)  Tampoeo  podra  acordarae  de  ofioio  ni  a  instancia  de  parte,  la  manifes- 
tacion  y  examen  general  de  los  libros  de  comercio,  sino  en  los  casos  de  sucesion 
universal,  comunidad  de  bienes,  liquidacion  de  sociedades  legales  6  convenoio- 
nales  y  quiebra  6  atraso. 

47.  En  el  curso  de  una  causa  podra  el  Juez  ordenar,  aun  de  oficio,  la  presen- 
tacion  de  los  libros  de  comercio,  solo  para  el  examen  y  compulsa  de  lo  que  tenga 
relacion  con  la  cuestion  que  se  ventila,  lo  cual  debera  designarse  previa  y  deter- 
minadamente ;  pero  no  podra  obUgarSe  a  un  comerciante  a  trasladar  bus  libros 
fuera  de  su  oficina  mercantil,  pudiendo  cometerse  el  examen  6  compulsa,  a  un 
Juez  del  lugar  donde  se  Uevaren  los  libros. 

48.  Si  uno  de  los  litigantes  ofreoe  estar  y  pasar  por  lo  que  constare  de  los 
libros  de  su  contendor,  y  6sfce  se  niega  a  exhibirlos  sin  causa  suficiente  a  juicio  del 
Tribunal  de  Comercio,  el  Tribunal  podra  deferir  el  juramento  a  la  otra  parte,  6 
decidir  la  coatroversia  por  lo  que  resulte  de  los  libros  de  este,  si  fuere  comerciante 
y  aqu611os  estuvieren  Uevados  en  debida  forma. 

49.2)  El  comerciante  y  sus  herederos  deben  conservar  los  libros  de  su  conta- 
bilidad  y  sus  comprobantes  por  todo  el  tiempo  que  dure  su  giro,  hasta  que  termine 
(Je  todo  punto  la  liquidacion  de  sus  ilegocios  y  diez  aiios  despues. 

§  4.°    De  h,  correspondencia. 

50.  Todo  comerciante  debe  llevar  un  libro  Copiador  de  cartas,  en  que  copiara 
Integra  y  Uteralmente  todas  las  cartas  y  telegramas  que  escribiere  sobre  sus  ope- 
raciones,  unas  en  pos  deotras,  sindejar  blancos  y  guardando  el  orden  de  sus  fechas. 
Al  pie  de  la  copia  de  cada  carta  se  salvaran  las  palabras  enmendadas,  inter- 
lineadas  6  testadas  que  contenga  la  copia,  dejando  entre  uno  y  otro  de  los  renglones 
en  que  se  subsanen  dichas  faltas  la  misma  distancia  que  hay  entre  los  de  la  copia 
que  los  contenga. 

El  libro  Copiador  de  cartas  debe  ser  empastado  y  foliado;  y  respecto  de  el 
rigen  las  disposiciones  del  parrafo  anterior  sobre  los  libros  de  contabilidad  en  cuanto 
puedan  aplicarse. 

51.3)  Todo  comerciante  esta  obligado  a  conservar  ordenados  en  legaj  os  los  tele- 
gramas y  cartas-misivas  que  reciba  sobre  sus  operaciones. 

52.  Las  disposiciones  de  los  articulos  43,  45,  46,  47,  48  y  49,  se  aplicaran  al 
libro  Copiador  de  cartas  y  a  los  legajos  de  cartas  y  telegramas  recibidos. 

Titulo  II.    De  los  auxiliares  y  de  los  intermediarios  del  comercio. 

Seccidn  I.    De  la  cimara  de  comercio. 

53.*)  En  la  capital  de  la  Republica,  en  la  de  cada  Estado  y  en  cada  uno  de  los 
puertos  habilitados  para  la  importacion  y  exportacion,  podra  constituirse,  si  no  lo 
estuviere  ya,  una  Camara  de  Comercio  que  se  compondra  de  los  comerciantes 
por  mayor,  los  jefes  de  establecimientos  industriales,  los  capitanes  de  buques  y  los 
corredores  y  venduteros  con  caracter  publico. 

Para  la  creacion  debera  reunirse  un  numero  de  individuos  de  las  condiciones 
expresadas,  sin  impedimento  legal,  que  no  baje  de  diez. 

Constituida  la  Camara  podra  admitir  en  su  seno  otros  comerciantes,  conforme 
lo  determinen  sus  reglamentos. 

54.  El  objeto  de  la  Camara  de  Comercio  sera  el  que  habit  uahnente  tiene  tal 
institucion  en  el  comercio  general,  y  el  que  especiahnente  exijan  las  necesidades 
mercantiles  de  la  localidad. 

55.  La  Camara  de  Comercio  tendra  las  atribuciones  6  facultades  que  le  da 
este  Codigo  y  las  demas  que  exprese  su  respectivo  reglamento,  en  cuanto  no  sea 
opuesto  a  las  leyes. 

56.  El  reglamento  de  c£ida  Camara  de  Comercio  sera  acordado  por  ella  misma, 
y  un  ejemplar  de  61  sera  remitido  al  Ministerio  de  Fomento  y  4  las  demas  Camaras 
de  Comercio. 


1)  Cfr.  N.°  4,  V  delBstudio  p.  U.  —  2)  Cfr.  N.°  5,  V  del  Estudio  p.  11.  —  3)  Cfr.  N."  1, 
VI  del  Estudio  p.  11.  —  *)  Cfr.  N.°  1,  VI  del  Estudio  p.  11. 
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46.1)  jjor  can  there  be  granted  ea;  officio  or  on  the  application  of  a  party, 
the  general  production  and  inspection  of  commercial  books,  except  in  cases  of  uni- 
versal succession,  community  of  property,  winding  up  of  legal  or  contractual  asso- 
ciations and  bankruptcy  or  insolvency. 

47.  In  the  course  of  a  suit  the  judge  may  order,  even  of  his  own  initiative, 
the  production  of  commercial  books  only  for  the  examination  and  copying  of  what 
relates  to  the  question  under  investigation,  which  shall  be  previously  and  specifi- 
cally stated ;  but  there  shall  be  no  obligation  on  a  trader  to  bring  his  books  outside 
his  commercial  office,  but  the  examination  and  copying  may  be  entrusted  to  a 
judge  of  the  place  where  the  books  are  kept. 

48.  If  one  of  the  litigants  offers  to  accept  and  stand  by  what  the  books  of  his 
antagonist  may  state,  and  the  latter  without  sufficient  cause  in  the  opinion  of  the 
Commercial  Court  refuses  to  produce  them,  the  Court  may  administer  the  oath  to 
the  other  party,  or  decide  the  dispute  by  what  appears  from  his  books,  if  he  should 
be  a  trader  and  they  should  be  kept  ia  due  form. 

49.2)  iiie  trader  and  his  heirs  must  preserve  the  books  of  his  accountability 
and  their  vouchers  for  all  the  time  that  his  trading  lasts,  up  to  the  termination  in 
every  respect  of  the  winding-up  of  his  business,  and  ten  years  after. 

§  4.  Of  correspondence. 
50.  Every  trader  must  keep  a  copying-letter  book  in  which  he  shall  copy  fully 
and  literally  all  the  letters  and  telegrams  which  he  may  write  in  the  course  of  his 
operations  one  after  another,  without  leaving  blanks  and  maintaining  the  order  of 
their  dates.  At  the  foot  of  the  copy  of  each  letter  shall  be  noted  the  amendments, 
interlineations  or  erasures  contamed  in  the  copy,  leaving  between  the  lines  in  which 
errors  are  put  right  the  same  interval  which  is  between  those  contained  in  the 
copy.  The  copying-letter  book  must  be  bound  and  leaved;  and  regarding  it  the 
provisions  of  the  former  §  upon  books  of  accountabiUty  have  force  in  so  far  as  they 
can  be  applied. 

51.^)  Every  trader  is  bound  to  preserve,  arranged  in  packets,  the  telegrams  and 
letters  which  he  receives  in  the  course  of  his  business. 

52.  The  provisions  of  arts.  43,  45,  46,  47,  48  and  49,  are  applied  to  the  copying 
letter  book  and  to  the  files  of  letters  and  telegrams  received. 

Title  II.    Of  institutions  for  furtherance  of  trade  and  intermediaries 

therein. 

Section  I.     Of  Chambers  of  Commerce. 

53.*)  In  the  capital  of  the  RepubUc,  in  that  of  each  State,  and  in  each  one  of 
the  ports  licensed  for  import  and  export,  there  may  be  formed,  if  there  should  be  none 
already,  a  Chamber  of  Commerce,  which  shall  be  composed  of  the  wholesale  mer- 
chants, the  principals  of  business  houses,  the  captains  of  ships  and  the  brokers  and 
auctioneers  with  a  public  standing. 

In  the  formation  must  be  incorporated  a  number  of  persons  not  less  than  ten, 
answering  the  stated  conditions  without  legal  impediment. 

When  constituted  the  Chamber  can  admit  other  traders  into  its  body,  in  con- 
formity with  what  is  determined  by  its  rules. 

54.  The  object  of  the  Chamber  of  Commerce  shall  be  that  which  such  an  in- 
stitution ordinarily  has  in  general  commerce,  and  that  which  the  commercial  necessities 
of  the  locality  specially  demand. 

55.  The  Chamber  of  Commerce  shall  have  the  functions  or  powers  which  this 
Code  grants  thereto  and  the  others  set  forth  in  their  particular  regulations,  in  so 
far  as  they  are  not  repugnant  to  law. 

56.  The  regulations  of  each  Chamber  of  Commerce  shall  be  passed  by  itself 
and  a  copy  thereof  shall  be  transmitted  to  the  Ministry  of  Public  Control  and  to 
other  Chambers  of  Commerce. 


1)  Cfr.  No.  4,  V  of  the  Survey,  p.  11.  —  *)  Cfr.  No.  5,  V  of  the   Survey,  p.  U.  —  »)  Cfr. 
No.  1,  VI  of  the  Survey  p.  11.  —  *)  Cfr.  No.  1,  VI  of  the  Survey  p.  11. 
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Seccion  11.^)     De  las  bolsas  de  comercio. 

57.  Son  Bokas  de  Comercio  los  establecimientos  publicos  autorizados  por  la 
Camara  de  Comercio  de  la  plaza  respectiva,  en  los  cuales  se  reunen  de  ordinario 
los  comerciantes  y  los  agentes  intermediarios  del  comercio  para  concertar  y  cumplir 
las  operaciones  mercantiles  que  designe  su  reglamento. 

58.  Tienen  entrada  en  la  Bolsa  todas  las  personas  que  conforme  a  la  ley  son 
capaces  de  obligarse,  con  las  excepciones  establecidas  en  el  articulo  siguiente. 

59.  No  tienen  entrada  en  el  local  de  la  Bolsa:  1.°  Los  comerciantes  fallidos 
no  rehabilitados;  —  2.°  Los  corredores  y  venduteros  suspenses  6  destituidos; 
—  3.°  Los  comerciantes  que  hayan  faltado  notoriamente  al  cumplimiento  de  sus 
obligaciones  mercantiles,  aunque  no  hayan  sido  declarados  fallidos;  —  4.°  Los 
que  sin  justa  causa  se  hayan  negado  a  la  ejecucion  de  alguna  operaci6n  pactada 
en  la  Bolsa. 

Pueden  ser  expulsados  del  local  de  la  Bolsa  por  tiempo  determinado  los  que 
violen  el  reglamento  6  turban  el  orden  en  ella. 

60.  El  reglamento  de  la  Bolsa  determinara  el  maximum  de  tiempo  de  la  ex- 
clusion ordenada  por  los  numeros  3.°  y  4.°  y  por  el  aparte  del  articulo  precedente 
y  los  tramites  para  llevarla  a  cabo. 

61.  En  las  Bolsas  deberan  ser  admitidos  a  cotizacion:  1.°  Los  titulos  de 
Deuda  Publica  Nacional;  —  2.°  Los  titulos  de  creditos  de  sooiedades  privadas, 
garantizadas  por  la  Nacion;  —  3.°  Los  titulos  emitidos  por  sociedades  anonimas 
nacionales,  legalmente  constituidas. 

62.  Para  admitir  a  la  cotizacion  titulos  6  valores  extranjeros  es  necesario  que 
sean  cotizables  en  Bolsas  extranjeras  y  que  informe  favorablemente  la  Camara  de 
Comercio  respectiva. 

63.  La  Junta  Directiva  de  la  Bolsa  se  compondra  de  seis  miembros,  elegidos 
por  mayoria  de  votos  por  la  Camara  de  Comercio.  Los  miembros  de  la  Junta  du- 
raran  en  sus  funciones  dos  anos,  renovandose  de  por  mitad  cada  ano.  La  primera 
vez  designara  la  suerte  los  que  deban  ser  sustituidos. 

Los  miembros  de  la  Junta  Directiva  de  la  Bolsa  podran  ser  reelegidos. 

64.  En  la  Junta  Directiva  de  la  Bolsa  entraran  siempre  dos  corredores  con 
cardcter  publico. 

65.  La  Junta  Directiva  de  la  Bolsa  designara  de  su  seno  un  Presidente,  un 
Vicepresidente  y  un  Secretario;  y  podra  funcionar  con  la  mayoria  absoluta  de  sus 
mieinbros. 

66.  El  resultado  de  las  negociaciones  y  operaciones  verificadas  en  la  Bolsa 
determina  el  curso  del  cambio,  el  precio  de  las  mercaderias,  de  los  seguros,  fletes 
y  trasportes  por  tierra  6  por  agua,  de  los  efectos  publicos  y,  en  general,  de  todas 
las  especies  cotizables  en  la  Bolsa. 

67.  A  los  efectos  prescritos  por  el  articulo  anterior,  diariamente  al  cerrarse 
los  trabajos  de  la  Bolsa,  se  levantara  una  acta,  suscrita  por  la  Junta  Directiva, 
en  que  se  haran  constar  las  cotizaciones  de  las  operaciones  hechas  en  el  dia.  Dichas 
actas  se  extenderdn,  sin  dejar  claro  alguno,  en  un  libro  que  debe  tener  los  requi- 
sitos  prescritos  para  el  libro  Diario,  pero  en  vez  de  selladas  sus  paginas  seran 
rubricadas  por  el  Juez  de  Comercio. 

Al  fin  de  cada  aiio  se  remitira  el  libro  para  su  archive,  a  la  Oficina  de  Registro 
de  su  jurisdiccion. 

68.  La  Junta  Directiva  de  la  Bolsa  enviara  diariamente  a  la  Camara  de  Comer- 
cio una  copia  autorizada  por  el  Secretario  del  acta  que  prescribe  el  articulo  anterior. 

69.  El  reglamento  de  la  Bolsa  sera  dictado  por  ella  misma  y  sometido  a  la 
aprobacion  de  la  Cdmara  de  Comercio. 

70.  La  Camara  de  Comercio  nombrara  cada  tres  meses  dos  delegados  ante 
la  Bolsa  de  su  localidad,  que  velaran  por  el  extrioto  cumplimiento  de  las  disposi- 
ciones  de  la  presente  Seccion  y  del  reglamento  de  la  Bolsa. 

La  existencia  de  Bolsas  de  Comercio  no  impedira  la  Ubertad  de  las  negocia- 
ciones por  valores  en  eUas  cotizables  que  puedan  hacerse  fuera  de  ella. 


1)  Cfr.  N.°  2,  VI  del  Estudio  p.  11. 
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Section  11.^)    Of  Commercial  Exchanges. 

57.  Public  institutions  authorized  by  the  Chamber  of  Commerce  of  the  parti- 
cular market,  in  which  are  gathered  as  of  course  the  traders  and  intermediary 
agents  for  purposes  of  commerce,  in  order  to  arrange  and  carry  out  mercantile  opera- 
tions appointed  by  their  regulations,  are  called  Commercial  Exchanges. 

58.  All  persons  who  ia  conformity  with  the  law  are  capable  of  being  bound, 
with  the  exceptions  set  forth  ia  the  following  article,  have  the  right  of  entry  into 
the  Exchange. 

59.  The  following  have  no  right  of  entry  into  the  preciacts  of  the  Exchange : 
1.  Insolvent  traders  not  having  obtained  discharge;  —  2.  Brokers  and  auctioneers 
suspended  or  deprived;  —  3.  Traders  who  have  failed  notoriously  in  the  fulfilment 
of  their  commercial  obligations,  although  they  may  not  have  been  declared  insol- 
vent ;  —  4.  Those  who  without  good  ground  have  refused  the  carrying  out  of  any  trans- 
action agreed  in  the  Exchange. 

Those  who  violate  the  regulations  or  disturb  the  order  therein  can  be  excluded 
from  the  precincts  of  the  Exchange  for  a  fixed  time. 

60.  The  regulations  of  the  Exchange  shall  fix  the  limit  of  time  of  the  exclusion 
directed  in  Nos.  3  and  4  and  by  the  last  paragraph  of  the  preceding  article,  and  the 
steps  to  enforce  the  same. 

61.  In  the  Exchanges  there  must  be  admitted  to  quotation:  1.  Securities  of  the 
National  PubUe  Debt;  —  2.  Securities  on  the  credit  of  priva.te  companies  guaranteed 
by  the  Nation;  —  3.  Seeurities  issued  by  native  joint-stock  companies  constituted 
according  to  law. 

62.  In  order  to  admit  to  quotation  foreign  securities  or  effects,  it  is  necessary 
should  that  they  be  quotable  on  foreign  exchanges  and  that  the  particular  Chamber 
of  Commerce  should  report  favourably. 

63.  The  Executive  Committee  of  the  Exchange  shall  be  composed  of  six  mem- 
bers, elected  by  the  majority  of  votes  in  the  Chamber  of  Commerce.  The  members 
of  the  Committee  shaU  retain  their  powers  for  two  years,  being  renewed  by  one  half 
in  each  year.   The  first  time  those  who  are  to  retire  shall  be  selected  by  lot. 

The  members  of  the  Executive  Committee  of  the  Exchange  can  be  re-elected. 

64.  In  the  Executive  Committee  of  the  Exchange  shall  always  be  iacluded 
two  brokers  with  public  standing. 

65.  The  Executive  Committee  of  the  Exchange  shall  appoint  from  its  body 
a  President,  a  Vice-President  and  a  Secretary;  and  it  shall  be  able  to  act  by  the 
bare  majority  of  its  members. 

66.  The  result  of  the  business  and  of  the  operations  carried  through  ia  the 
Exchange  fixes  the  rate  of  exchange,  the  price  of  goods,  of  iasurances,  freights  and 
carriage  by  land  or  water,  of  public  securities  and,  in  general,  of  all  kinds  quotable 
on  the  Exchange. 

67.  Regardlag  the  matters  prescribed  in  the  preceding  article  there  shall  be  publis- 
hed daily  at  the  closing  of  the  operations  of  the  Exchange,  an  official  list,  subscribed 
by  the  Executive  Committee,  in  which  shall  be  set  forth  the  quotations  of  the  opera- 
tions transacted  on  that  day.  Such  official  lists  shall  be  entered,  without  leaving 
any  blanks,  in  a  book  which  must  have  the  essentials  prescribed  for  a  Daybook, 
but  instead  of  being  stamped  its  pages  shall  be  rubricated  by  the  Commercial  Judge. 

At  the  end  of  each  year  the  book  shall  be  forwarded  for  its  enrolment,  in  the 
office  of  the  Registry  of  its  Jurisdiction. 

68.  The  Executive  Committee  of  the  Exchange  shall  forward  each  day  to  the 
Chamber  of  Commerce  a  copy,  authenticated  by  the  Secretary,  of  the  official  list 
directed  by  the  precediag  article. 

69.  The  regulations  of  the  Exchange  shall  be  passed  by  themselves  and  sub- 
mitted to  the  approval  of  the  Chamber  of  Commerce. 

70.  The  Chamber  of  Commerce  shall  nominate  each  three  months  two  delegates 
to  the  Exchange  of  its  locaUty,  who  shall  watch  over  the  exact  fulfilment  of  the 
provisions  of  the  present  section  and  of  the  regulations  of  the  Exchange. 

The  existence  of  Commercial  Exchanges  shall  not  prevent  the  free  negotiation 
of  securities  quotable  therein  which  may  be  carried  on  outside  the  same. 


1)  Cfr.  No.  2,  VI  of  the  Survey  p.  11. 


66  Venezuela:  Cod.  d.  com.     Libro  I.     Tit.  II. 

Seccion  III.^)    De  las  ferias  y  mercados. 

71.  En  los  lugares  donde  se  halle  establecida  la  costumbre  de  verificar  Ferias 
6  Mercados  diarios  6  periodicos  para  el  mejor  servicio  del  abasto  publico  podrdn 
continuar,  previo  acuerdo  del  Concejo  Municipal  respectivo. 

Este  podra  tambien  establecerlos  en  aqueUos  lugares  donde  la  conveniencia 
ptiblica  lo  exija,  bien  para  el  abasto  en  general,  bien  para  algun  ramo  especial  de 
el;  pero  en  tales  casos  se  necesitara  el  voto  favorable  de  la  Camara  de  Comercio 
mas  proxima  a  la  localidad. 

72.  Las  Ferias  y  Mercados  seran  presididos  por  Regidores  designados  por  el 
respectivo  Concejo  Municipal,  quienes  tendran  el  encargo  de  hacer  guardar  el  orden 
y  resolver  las  diferencias  entre  compradores  y  vendedores,  de  acuerdo  con  la  mas 
estricta  buena  f e ;  hacer  retirar  los  efectos  6  articulos  cuya  calidad  pueda  ser  danosa 
al  publico,  6  ser  motivo  de  fraude  6  engano;  verificar  la  exactitud  y  legalidad  de 
los  pesos  y  medidas,  y  ejercer  las  demas  atribuciones  que  le  dieren  las  ordenanzas 
correspondientes . 

73.  El  respectivo  Cbncejo  Municipal  acordara  la  reglamentacion  conveniente, 
determinara  la  extension  y  contribucion  de  los  puestos  destinados  a  los  diferentes 
ramos,  seiialara  las  funciones  y  procedimientos  de  los  Regidores  para  impedir  abuses, 
y  dictara  las  penas  a  las  infracciones  y  faltas,  de  acuerdo  con  el  Codigo  Penal  y  las 
ordenanzas  municipales. 

Secci6n  IV.    De  los  agentes  mediadores  de  comercio  y  de  sus 
obligaciones  respectivas. 

§  1.°    De  los  corredores. 

74.  Los  corredores  son  agentes  de  comercio  que  dispensan  su  mediacion  a 
los  comerciantes  para  faciUtarles  la  conclusion  de  sus  contratos. 

75.  No  pueden  ejercer  la  correduria:  1.°  Los  que  no  tienen  capacidad  para 
comerciar;  —  2.°  Los  deudores  faUidos  no  rehabUitados ;  —  3.°  Los  que  hayan 
sido  destituidos  de  este  cargo  6  del  de  venduteros. 

No  se  podra  conceder  habiUtacion  de  edad  para  ser  corredor. 

76.  Los  corredores  responden:  1.°  De  la  identidad  y  capacidad  de  las  personas 
que  contrataren  por  su  intermedio;  —  2.°  De  la  realidad  de  las  negociaciones  en 
que  intervengan;  —  3.°  De  la  realidad  de  los  endosos  en  que  intervengan,  en 
las  negociaciones  que  procuren  de  letras  de  cambio  y  de  otros  efectos  endosables. 

77.  El  corredor  encargado  de  una  operacion  no  esta  por  esto  autorizado  para 
recibir  6  hacer  pagos,  ni  para  cumpUr  6  exigir  el  cumplimiento  de  cualesquiera 
otras  obligaciones  de  los  contratantes,  salvo  los  usos  contraries,  locales  6  espe- 
ciales  del  comercio. 

78.2)  El  corredor  que  no  manifiesta  a  uno  de  los  contratantes  el  nombre  del 
otro,  se  hace  responsable  de  la  ejecucion  del  contrato  y  al  ejecutarlo  queda  subro- 
gado  en  los  derechos  del  contratante  en  cuyo  beneficio  cumplio  el  contrato. 

79.3)  El  corredor  no  tiene  derecho  al  corretaje  si  no  se  lleva  &  conclusion  el 
asunto  en  que  interviene. 

80.*)  Todo  el  que  ejerza  la  profesion  de  corredor  Uevara  los  siguientes  libros : 
1.°  Un  libro  en  el  cual  anotara,  aun  con  lapiz,  en  el  momento  de  su  ajuste,  todas 
las  operaciones  hechas  por  su  mediacion,  con  breve  indicacion  del  objeto  y  con- 
diciones  esenciales ;  —  2.  °  Un  registro  f oliado,  firmado  y  visado  de  la  manera  pre- 
scrita  en  el  articulo  36,  en  el  cual  anotara  con  entera  precision,  diariamente,  sin 
abreviaciones,  todas  las  oondiciones  de  las  ventas,  compras,  seguros  y,  en  general, 
de  todas  las  negociaciones  y  operaciones  en  que  intervenga. 

Los  corredores  deben  dar  a  las  partes,  dentro  de  las  veinte  y  cuatro  horas  si- 
guientes a  la  conclusion  del  negocio,  una  copia  en  extracto  del  contrato  asentado 
en  su  registro,  suscrita  por  ellos  y  aun  por  los  interesados,  si  6stos  consienten  en  ello. 
Respecto  de  los  contratos  de  Bolsa,  se  observardn  las  disposiciones  respectivas 
de  este  Codigo  y  de  los  reglamentos. 

1)  Cfr.  N.°  1,  VII  del  Estudio  p.  11.  —  2)  Cfr.  N."  2,  VIII  del  Estudio  p.  11.  —  »)  Cfr. 
N."  3,  VIII  del  Estudio  p.  12.  —  *)  Cfr.  N.°  3,  VHI  del  Estudio  p.  12. 
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Section  III.^)     Of  Fairs  and  Markets. 

71.  In  the  places  where  the  custom  of  holdiag  daily  or  periodical  Pairs  or  Mar- 
kets for  the  better  service  of  the  public  supply  is  found  existent,  they  may  continue, 
with  the  previous  assent  of  the  particular  Municipal  Council. 

They  may  also  be  set  up  in  certain  places  where  the  public  convenince  so 
demands,  as  well  for  the  general  supply  as  for  any  particular  branch  of  the  same ; 
but  in  such  cases  the  favourable  determination  of  the  Chamber  of  Commerce  nearest 
to  the  locality  shall  be  essential. 

72.  The  Fairs  and  Markets  shall  be  controlled  by  Directors  appointed  by  the 
particular  Municipal  Council,  who  shall  have  the  obligation  of  requiring  order  to  be 
preserved  and  of  settling  disputes  between  purchasers  and  sellers,  in  accordance  with 
the  strictest  good  faith;  of  causing  effects  or  articles  whose  quaUty  might  be 
harmful  to  the  pubUc,  or  give  ground  for  fraud  or  deceit,  to  be  withdrawn;  of 
testing  the  accuracy  and  legaUty  of  weights  and  measures,  and  of  exercising  the 
other  functions  which  appropriate  regulations  assign  to  them. 

73.  The  particular  Municipal  Council  shall  impose  the  expedient  regulations, 
shall  fix  the  extent  and  constitution  of  the  positions  assigned  to  the  different  branches, 
shall  appoint  the  duties  and  procedure  of  the  Directors  to  prevent  abuses,  and  shall 
decree  the  penalties  for  violations  and  defaults  in  accordance  with  the  Penal  Code 
and  municipal  regulations. 

Section  IV.     Of  intermediary  agents  in  trade  and  of  their  parti- 
cular obligations. 

§  1.    Of  brokers. 

74.  Brokers  are  commercial  agents  who  afford  their  intervention  to  traders 
in  order  to  facilitate  for  them  the  making  of  their  bargains. 

75.  The  following  are  unable  to  act  as  brokers :  1.  Those  who  have  no  capacity 
to  trade;  —  2.  Insolvent  debtors,  who  have  not  been  discharged;  —  3.  Those  who 
have  been  deprived  of  office  as  brokers  or  as  auctioneers. 

It  is  not  possible  to  grant  age-capacity  for  acting  as  broker. 

76.  Brokers  are  responsible:  1.  For  the  identity  and  capacity  of  the  persons 
who  contract  through  their  intervention;  —  2.  For  the  realaUty  of  the  business 
in  which  they  intervene;  —  3.  For  the  reality  of  the  indorsements  in  which  they 
intervene,  in  the  business  which  they  negotiate  regarding  bills  of  exchange  and  other 
effects  passing  by  indorsement. 

77.  The  broker  entrusted  with  an  operation  is  not  thereby  authorized  to  receive 
or  make  payments,  nor  to  fulfil  or  exact  the  fulfilment  of  any  other  obligations  of 
the  contracting  parties,  except  to  the  extent  of  any  commercial  custom  to  the  con- 
trary, whether  local  or  special. 

78.2)  ^  broker  who  does  not  declare  to  one  of  the  contractors  the  name  of 
the  other,  makes  himself  liable  for  the  carrying-out  of  the  contract  and  on  the  execu- 
tion thereof  becomes  subrogated  to  the  rights  of  the  contractor  for  whose  benefit 
the  contract  was  fulfilled. 

79.^)  A  broker  has  no  right  to  the  brokerage  if  he  does  not  bring  to  a  con- 
clusion the  business  in  which  he  intervenes. 

80.*)  Whoever  carries  on  the  business  of  broker  shall  keep  the  following  books : 
1.  A  book  in  which  shall  be  entered,  though  only  in  pencil,  at  the  moment  of  the 
agreement,  all  the  operations  made  through  his  instrumentality,  with  a  short  state- 
ment of  the  object  and  of  the  essential  conditions;  —  2.  A  register  leaved,  signed 
and  marked  in  the  maner  prescribed  in  art.  36,  in  which  shall  daily  be  entered 
with  full  accuracy,  without  abbreviations,  all  the  terms  of  the  sales,  purchases, 
and  insurances,  and  generally  of  all  the  business  transactions  and  operations  in 
which  he  intervenes. 

Brokers  must  give  to  the  parties,  within  twenty-four  hours  following  the  con- 
clusion of  the  business,  a  copy  in  abstract  of  the  contract  entered  in  their  register, 
subscribed  by  them  and  also  by  the  parties  concerned,  if  they  consent  thereto.  Re- 
garding the  contract  of  Exchange,  the  particular  provisions  of  the  Code  and  of  the 
regulations  shall  be  observed. 

— * 

1)  Cfr.  No.  1,  VII  of  the  Survey  p.  11.  —  «)  Cfr.  No.  2,  VIII  of  the  Survey  p.  11.  — 
S)  Cfr.  No.  3,  VTTT  of  the  Survey  p.  12.  —  *)  Cfr.  No.  3,  VIII  of  the  Survey  p.  12. 
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Son  aplicables  a  los  corredores  las  disposiciones  de  los  articulos  37  y  49  de 
este  Codigo. 

81.  La  autoridad  judicial  puede  ordenar  a  los  corredores  la  exhibicidn  de  sus 
libros  para  confrontar  la  copia  que  ellos  entregan  a  las  partes,  con  las  notas  y  escritos 
originales;  y  exigirles  los  informes  que  creyere  conveniente. 

82.1)  La  profesion  de  corredor  es  libre.  Sin  embargo,  solo  los  corredores  con 
caracter  publico  pueden  ejecutar  los  actos  que  la  ley  6  una  sentencia  ordenen  que 
se  hagan  por  su  ministerio. 

83.2)  Para  ejercer  el  oficio  de  corredor  con  caracter  publico  se  requiere :  gozar 
de  buen  concepto;  obtener  autorizacion  del  Juez  de  Comercio,  previo  informe  de 
la  Camara  de  Comercio  de  la  plaza  en  que  se  va  a  ejercer;  otorgar  fianza  a  satisfaccion 
del  Juez  por  la  cantidad  de  mil  a  doce  mil  bolivares,  seglin  la  importancia  de  la 
plaza,  6  hipotecar  bienes  raices  justipreciados  por  doble  suma.  La  autorizacion 
se  registrara  en  el  Registro  de  Comercio,  expidiendose  copia  de  eUa  al  interesado 
para  que  le  sLrva  de  titulo. 

84.  Si  la  fianza  6  hipoteca  se  extinguiere  6  disminuyere,  el  Juez  que  hubiere 
otorgado  la  autorizacion  ordenara  su  reposicion  6  complemento. 

Hasta  que  la  caucion  no  sea  integrada  6  completada  por  el  corredor,  no  podra 
ejercer  funciones  de  tal  con  caracter  pubLco. 

85.  La  caucion  que  deben  prestar  los  corredores  con  caracter  publico  esta 
afecta,  con  privilegio  sobre  otros  debitos  y  en  el  orden  siguiente,  al  pago:  1.°  De 
las  indemnizaciones  debidas  por  ellos  por  causas  dependientes  del  ejercicio  de  su 
oficio;  —  y  2. °  De  las  penas  pecuniarias. 

86.  La  fianza  no  podra  cancelarse  mientras  el  corredor  conserve  su  caracter 
publico. 

87.  Cuando  el  corredor  quisiere  despojarse  de  ese  caracter  pedira  la  cance- 
lacion  de  su  fianza  al  Juez,  pubUcando  la  solicitud  en  los  locales  del  Tribunal,  de 
la  Bolsa  y  de  la  Camara  de  Comercio ;  y  se  publicar4  en  extracto  en  la  Gaceta  Oficial. 

Todo  el  que  se  crea  con  derecho  sobre  dicha  fianza  podra  oponerse  a  la  cance- 
lacion  ante  la  Secretaria  del  Tribunal. 

Trascurridos  tres  meses  de  la  pubUcacion  del  extracto  a  que  se  refiere  este 
articulo  sin  que  se  haya  hecho  oposicion,  el  Juez  declarara  la  cancelacion  de  la 
fianza ;  si  se  ha  hecho  oposicion,  queda  en  suspenso  la  cancelacion  hasta  que  aqu611a 
sea  retirada  6  declarada  sin  lugar  por  sentencia  firme. 

88.  Los  corredores  que  iutervengan  en  negociaciones  de  Bolsa  daran  cuenta 
d  la  Junta  Directiva  de  todos  los  contratos  veiMcados  por  su  mediacion. 

Esta  manifestacion  deberan  hacerla  diariamente  respecto  de  las  negociaciones 
sobre  valores;  y  respecto  de  los  contratos  sobre  mercancias,  en  los  dias  indicados 
en  el  reglamento  de  la  Bolsa. 

La  Junta  Directiva  de  la  Bolsa  y  la  Camara  de  Comercio  tienen  la  facultad 
de  hacerse  presentar  los  libros  de  los  corredores  para  verificar  si  han  sido  hechas 
las  manifestaciones  antes  indicadas. 

89.  Las  acciones  por  operaciones  de  corretaje  se  prescriben  en  dos  aiios,  con- 
tados  desde  la  fecha  en  que  se  concluyo  la  operaci6n. 

§  2.°*)    De  lo8  venduteros. 

90.  Los  venduteros  venden  en  ptibUca  almoneda,  al  mejor  postor,  productos 
naturales,  mercancias  sanas  6  averiadas  y  bienes  muebles  de  toda  especie. 

91.  Son  apHcables  &  los  venduteros  las  disposiciones  de  los  articulos  75,  82, 
83,  85  y  86. 

92.  Los  venduteros  deben  Uevar  tres  libros,  a  saber:  Diario  de  entradas;  — 
Diario  de  salidas;  —  Libro  de  cuentas  corrientes. 

En  el  primero  asentaran,  por  orden  riguroso  de  fechas,  las  mercancias  u  otros 
objetos  que  recibieren,  con  expresion  de  las  circunstancias  siguientes:  su  cantidad, 
peso  6  medida,  los  bultos  de  que  consten,  sus  marcas  y  senates,  el  nombre  y  ape- 
Uido  de  la  persona  que  los  ha  entregado  y  el  de  aqueUa  por  cuya  cuenta  deben  ser 
vendidos  y  su  precio. 

1)  Cfr.  N.°  1,  VIII  del  Estudio  p.  11.  —  2)  Ofr.  N.°  1,  VIII  del  Estudio  p.  11.  —  s)  cfr. 
N.°  4,  Vm  del  Estudio  p.  12. 
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The  provisions  of  Arts.  37  and  49  of  this  Code  are  applicable  to  brokers. 

81.  The  judicial  authority  can  direct  brokers  to  produce  their  books,  in  order 
to  compare  them  with  the  copies  which  they  deUver  to  the  parties,  with  the  original 
notes  and  documents;  and  can  require  from  them  the  statements  which  it  deems 
expedient. 

82.1)  The  calling  of  a  broker  is  free.  Nevertheless,  only  brokers  with  public 
authority  can  carry  out  the  transactions  which  the  law  or  a  judgment  may  order 
to  be  made  through  their  instrumentaUty. 

83.2)  Xn  order  to  carry  on  the  office  of  broker  with  public  authority  it  is  required : 
to  be  of  good  repute;  to  obtain  the  authorisation  of  the  Commercial  Judge,  after 
a  report  by  the  Chamber  of  Commerce  in  the  place  in  which  the  office  is  about  to  be 
carried  on ;  to  afford  security  to  the  satisfaction  of  the  Judge  to  the  amount  of  one 
thousand  to  twelve  thousand  boUvares,  according  to  the  standing  of  the  market,  or 
to  charge  real  property  valued  at  double  that  sum.  The  authorisation  shall  be 
registered  in  the  Commercial  Registry,  a  copy  thereof  being  issued  to  the  person 
interested  in  order  that  it  may  serve  him  as  an  authority. 

84.  If  the  security  or  charge  should  be  destroyed  or  diminished,  the  Judge  who 
issued  the  authority  shall  order  its  withdrawal  or  its  supplementation. 

Until  the  security  is  made  good  or  perfected  by  the  broker,  he  shall  not  be  able 
to  carry  out  his  duties  with  pubhc  authority. 

85.  The  security  which  brokers  with  public  authority  must  afford  is  subject, 
with  priority  over  other  debts,  and  in  the  following  order,  to  the  payment:  1.  Of 
the  indemnities  due  from  them  for  matters  arising  out  of  the  execution  of  their  office; 
and  2.  For  pecuniary  penalties. 

86.  The  security  cannot  be  cancelled  whilst  the  broker  preserves  his  public 
authority. 

87.  When  a  broker  wishes  to  withdraw  from  that  standing,  he  shall  request 
the  cancellation  of  his  security  by  the  Judge,  publishing  the  application  in  the  pre- 
cincts of  the  Court,  of  the  Exchange  and  of  the  Chamber  of  Commerce ;  and  it  shall 
be  published  in  abstract  in  the  Official  Gazette. 

Whoever  regards  himself  as  having  a  right  in  respect  of  such  security  may 
raise  objection  to  the  cancellation  before  the  Court  Registry. 

After  the  lapse  of  three  months  from  the  publication  of  the  abstract  to  which 
this  article  refers,  without  any  opposition  being  made  thereto,  the  Judge  shall  de- 
clare the  cancellation  of  the  security;  if  there  should  be  opposition,  the  cancellation 
becomes  suspended  until  it  is  withdrawn  or  declared  groundless  by  final  judgment. 

88.  Brokers  who  iatervene  in  negotiations  on  an  Exchange  shall  give  an  account 
to  the  Executive  Committee  of  the  contracts  carried  through  by  their  intervention. 

Such  declaration  must  be  made  day  by  day  in  respect  of  transactions  regarding 
securities;  and  regarding  contracts  over  merchandize,  on  the  days  appointed  in 
the  regulations  of  the  Exchange. 

The  Executive  Committee  of  the  Exchange  and  the  Chamber  of  Commerce 
have  the  power  of  causing  the  books  of  brokers  to  be  produced  to  ascertain  whether 
they  have  nade  the  declarations  above  indicated. 

89.  Causes  of  action  for  brokerage  operations  lapse  in  two  years,  calculated 
from  the  date  on  which  the  operation  is  concluded. 

§  2.3)    Of  auctioneers. 

90.  Auctioneers  sell  by  public  auction,  to  the  highest  bidder,  natural  produce, 
goods  sound  or  damaged,  and  moveable  property  of  every  kind. 

91.  The  provisions  of  Arts.  75,  82,  83,  85  and  86  are  applicable  to  auctioneers. 

92.  Auctioneers  must  keep  three  books,  namely:  Day-book  of  things  coming 
in;  —  Day-book  of  things  going  out;  —  Book  of  current  accounts. 

In  the  first  shall  be  entered  in  strict  order  of  date,  the  goods  or  other  articles 
they  receive,  with  a  statement  of  the  circumstances  following :  their  quantity,  weight 
or  measure,  the  packages  of  which  they  consist,  their  marks  and  signs,  the  full  name 
of  the  person  who  has  delivered  them  and  that  of  the  person  on  whose  account  they 
must  be  sold  and  their  price. 

1)  Cfr.  No.  1,  VIII  of  the  Survey  p.  U.  —  2)  Cfr.  No.  1,  VIII  of  the  Survey  p.  11.  — 
»)  Cfr.  No.  4,  VIII  of  the  Svfrvey  p.  12. 


68  Venezuela:  Cod.  d.  com.     Libro  I.     Tit.  II. 

En  el  segundo  anotaran  especificamente  los  objetos  vendidos,  por  orden  y 
cuenta  de  quien  lo  han  sido,  el  nombre  y  apelhdo  del  comprador  y  el  precio. 

En  el  tercero  Uevaran  la  cuenta  corriente  con  cada  uno  de  sus  comitentes, 
con  referencia  a  los  libros  de  entrada  y  saUda. 

93.  Son  aplicables  a  los  libros  de  los  venduteros  las  disposiciones  de  los  arti- 
culos  del  41  al  52  inclusives.- 

94.  Los  venduteros  deben  publicar  con  la  conveniente  anticipacion  un  cata- 
logo  de  las  especies  que  van  a  rematar,  con  designacion  del  lugar  en  que  estan  de- 
positadas,  de  los  dias  y  boras  en  que  pueden  ser  inspeccionadas,  y  del  lugar,  dia 
y  bora  en  que  debe  principiar  y  concluir  el  remate. 

95.  Se  prohibe  a  los  venduteros:  1.°  Pregonar  puja  alguna  sin  que  el  postor 
la  baya  expresado  en  voz  clara  e  inteligible;  —  2.°  Tomar  parte  en  la  licitacion 
por  si  6  por  medio  de  terceros;  —  3.°  Adquirir  objetos  cuya  venta  bubieren 
becho,  negociandolos  a  la  persona  que  los  hubiere  obtenido  en  el  remate. 

La  violacion  de  ^stas  prohibiciones  serd  penada  con  multas  de  cien  a  mil  boli- 
vares,  con  supension  y  aun  destitucion  del  oficio,  a  juicio  del  Juez,  pudiendo  acu- 
mularse  la  multa  con  la  suspension  6  destitucion.  Ademas  indemnizaran  los  danos 
y  perjuicios  causados. 

96.  La  venta  de  un  objeto  en  almoneda,  una  vez  principiada  ne  podra  sus- 
penderse,  y  aquel  sera  adjudicado  al  mejor  postor,  cualquiera  que  sea  el  precio  ofre- 
cido,  a  menos  que  babi^ndose  fijado  al  principiarse  el  remate  un  minimum  para  las 
posturas,  no  bubiere  licitadores  por  ese  minimum. 

97.  Toda  venta  en  almoneda  es  al  contado. 

98.  Ocurriendo  duda  acerca  de  la  persona  del  adjudicatario  6  de  la  conclu- 
sion del  remate,  se  abrira  de  nuevo  la  licitacion,  y  no  habra  lugar  a  reclamacion  por 
parte  de  los  anteriores  postores. 

99.  Si  a  las  cuarenta  y  ocho  boras  de  verificado  el  remate  no  pagare  el  precio 
el  adjudicatario,  la  adjudicacion  quedara  sin  efecto  y  se  abrira  de  nuevo  la  lici- 
tacion, siendo  responsable  el  adjudicatario  anterior  de  la  baja  en  el  precio  y  de 
los  gastos  del  nuevo  remate,  sin  perjuioio  de  poder  ser  obligado  a  tomar  la  cosa  re- 
ma  tada  y  a  pagar  el  precio. 

100.  Dentro  de  cuatro  dias  de  verificado  el  remate  se  pasara  al  comitente 
cuenta  de  los  efectos  vendidos  y  se  le  pagara  el  saldo  que  resulte  a  su  favor. 

Por  morosidad  sn  la  rendicion  de  la  cuenta  6  en  el  pago  del  saldo  perdera  el 
vendutero  su  comision,  y  respondera  al  interesado  de  los  daiios  y  perjuicios  que 
le  hubiere  causado. 

101.  En  los  casos  no  previstos  en  este  paragrafo  se  aplicaran  las  disposiciones 
establecidas  para  el  contrato  de  comision. 

Secci6n  V.    De  los  factores  y  de  los  dependientes  de  comercio. 

102.  Factor  es  el  gerente  de  una  empresa  6  estableoimiento  mercantil  6  fabril 
6  de  un  ramo  de  ellos  que  administra  por  cuenta  del  dueiio. 

Dependientes  son  los  empleados  subalternos  que  el  comerciante  tiene  a  su  lado 
para  que  le  auxilien  en  sus  operaciones  obrando  bajo  su  direccion. 

El  dueno  toma  el  nombre  de  principal  con  relacion  a  los  factores  y  dependientes. 

103.^)  El  factor  debe  ser  constituido  por  documento  registrado,  que  se  anotara 
en  el  Registro  de  Comercio  y  se  fijara  en  la  sala  de  audiencia  del  Tribunal. 

Los  factores  se  entienden  autorizados  para  todos  los  actos  que  abrace  la  gestion 
de  la  empresa  6  establecimiento  que  se  les  confia;  y  podran  ejecutar  todo  lo  que 
sea  necesario  para  el  buen  desempeiio  de  su  encargo,  a  menos  que  el  principal  les 
bmite  expresamente  sus  facultades  en  el  poder  que  les  diere. 

104.2)  En  las  operaciones  que  ejecutaren,  expresaran  los  factores  que  contratan 
a  nombre  de  sus  principales;  y  en  los  documentos  que  suscribieren,  pondran  antes 
de  la  firma  que  obran  por  poder. 

105.3)  Si  los  factores  omitieren  la  expresion  de  que  obran  por  poder,  quedan 
personalmente  obligados  4  cumplir  los  contratos  que  celebren;  pero  se  entenderA 

1)  Cfr.  N.°  2,  IX  del  Estudio  p.  12.  —  2)  Cfr.  N.°  2,  IX  del  Estudio  p.  12.  —  3)  Cfr.  N.°  2, 
IX  del  Estudio  p.  12. 
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In  the  second  shall  be  entered  specifically  the  articles  sold,  on  whose  order  aiid 
account  they  were  sold,  the  full  name  of  the  buyer  and  the  price. 

In  the  third  shall  be  kept  the  current  account  with  each  of  his  principals,  with 
reference  to  the  books  of  the  entry  and  out-going. 

93.  The  provisions  of  Arts.  41  to  52  inclusive  are  appUcable  to  the  books  of 
auctioneers. 

94.  Auctioneers  must  publish  with  convenient  notice  a  list  of  the  lots  they 
are  going  to  offer  for  sale,  with  a  statement  of  the  place  in  which  they  are  ware- 
housed, of  the  days  and  hours  on  which  they  can  be  inspected,  and  of  the  place,  day 
and  hour  on  which  the  sale  is  to  be  begun  and  finished. 

95.  It  is  forbidden  to  auctioneers :  1.  To  announce  any  bid  unless  the  bidder 
has  expressed  it  in  a  clear  and  understandable  voice;  —  2.  To  take  part  in  the  offer- 
ing for  sale  by  themselves  or  through  third  persons ;  —  3.  To  acquire  articles  sold, 
negotiating  regarding  them  with  the  person  who  obtained  them  at  the  sale  by 
auction. 

The  infringement  of  these  regulations  will  be  punished  by  a  fine  of  one  hundred 
to  a  thousand  bolivares  with  suspension  and  even  dismissal  from  office,  in  the  dis- 
cretion of  the  Judge;  the  fine  may  be  in  addition  to  the  suspension  or  dismissal. 
Further  the  offender  shall  indemnify  in  respect  of  the  damages  and  losses  caused. 

96.  The  sale  of  an  article  by  auction,  once  begun,  cannot  be  suspended,  and  it 
shall  be  adjudged  to  the  highest  bidder,  whatever  may  be  the  price  offered,  unless 
a  reserve  for  bids  should  have  been  fixed  at  the  beginning  of  the  sale,  and  there 
should  not  be  bidders  up  to  that  reserve. 

97.  Every  sale  by  auction  is  for  ready  money. 

98.  When  any  doubt  happens  regarding  the  person  adjuged  buyer  or  of 
the  conclusion  of  the  sale,  the  offering  shall  be  opened  anew,  and  there  shall  be 
no  power  to  object  on  the  part  of  former  bidders. 

99.  If  within  forty -eight  hours  of  the  conclusion  of  the  sale  the  adjudged  buyer 
should  not  pay  the  price,  the  adjudication  shall  become  of  no  effect  and  the  offering 
shall  be  opened  anew,  the  person  to  whom  it  was  formely  knocked  down  being  respon- 
sible for  the  diminution  in  price  and  for  the  expenses  of  the  new  auction,  without  pre- 
judice to  being  obliged  to  take  the  thing  sold  and  to  pay  the  price. 

100.  Within  four  days  of  the  holding  of  the  sale  an  account  of  the  things  sold 
shall  be  remitted  to  the  principal  and  the  balance  in  his  favour  shall  be  paid  to  him. 

Delay  in  the  rendering  of  the  account  or  in  the  payment  of  the  balance  shall 
cause  the  auctioneer  to  forfeit  his  commission,  and  he  shall  answer  to  the  person 
concerned  for  the  damages  and  losses  which  he  has  caused. 

101.  In  the  cases  not  provided  for  in  this  paragraph  the  provisions  set  out  for 
the  contract  of  commission  shall  be  applicable. 

Section  V.     Of  managers  (factores)   and  commercial  assistants. 

102.  The  factor  is  the  manager  of  an  undertaking  or  business-house  or  factory 
or  a  branch  thereof,  which  he  administers  on  account  of  the  owner. 

Commercial  assistants  are  the  minor  employes  whom  the  trader  has  at  his 
side  to  help  him  in  his  operations,  working  imder  his  control. 

The  owner  bears  the  name  of  principal  with  relation  to  the  managers  and  as- 
sistants. 

103."^)  A  manager  must  be  constituted  by  registered  instrument,  which 
shall  be  entered  in  the  Commercial  Register  and  displayed  in  the  Audience  Chamber 
of  the  Court. 

Managers  are  understood  to  be  authorized  for  all  transactions  within  the  sphere 
of  the  undertaking  or  business-house  which  is  entrusted  to  them ;  and  they  can  carry 
out  whatever  may  be  necessary  for  the  furtherance  of  their  trust,  unless  the  principal 
expressly  limits  their  powers  in  the  authority  which  he  gives  to  them. 

104.2)  In  the  transactions  which  they  carry  out,  managers  shall  state  that 
they  contract  in  the  name  of  their  principals;  and  in  the  documents  which  they 
execute,  they  shall  place  before  the  signature  that  they  are  acting  under  power. 

105.3)  If  managers  omit  the  statement  that  they  are  acting  under  power, 
they   become    personally   bound  to  fulfil  the    contracts  they  enter  into;   but  it 

1)  Cfr.  No.  2,  IX  of  the  Survey  p.  12.  —  2)  Cfr.  No.  2.  IX  of  the  Survey  p.  12.  —  3)  Cfr. 
No.  2,  IX  of  the  Survey  p.  12. 
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que  lo  han  hecho  por  cuenta  de  sus  principales  en  los  casos  siguientes:  1.°  Cuando 
el  contrato  corresponda  al  giro  ordinario  del  establecimiento  que  administran;  — 
2.°  Si  hubieren  contratado  por  orden  del  principal  aunque  la  operacion  no  est6 
comprendida  en  el  giro  ordinario  del  establecimiento;  —  3.°  Si  el  principal  hubiere 
ratificado  expresa  6  tacitamente  el  contrato,  aunque  se  haya  celebr  ado  sin  su  orden; 
—  4.°  Si  el  resultado  de  la  negociacion  se  hubiere  invertido  en  provecho  del 
principal. 

En  todos  estos  casos  los  terceros  que  contrataren  con  el  factor  pueden  dirigir 
sus  acciones  contra  este  6  contra  el  principal,  pero  no  contra  ambos. 

106.1)  ge  prohibe  a  los  factores  y  dependientes  traficar  por  su  cuenta  y  tomar 
interns  en  nombre  propio  6  ajeno,  en  negociaciones  del  mismo  genero  que  las  del 
establecimiento  en  que  sirven,  a  menos  que  fueren  expresamente  autorizados  para 
ello.  En  caso  de  contravencion,  se  aplicaran  al  principal  las  utilidades  que  pro- 
duzcan  las  negociaciones,  quedando  las  perdidas  por  cuenta  de  aqu6Ilos. 

107.  Los  dependientes  no  obUgan  a  sus  principales  en  los  contratos  que  cele- 
bren,  a  menos  que  estos  les  hayan  conferido  expresamente  la  facultad  de  ejecutar 
en  su  nombre  determinadas  operaciones  de  su  giro. 

108.  Los  contratos  que  celebre  el  dependiente  con  las  personas  a  quienes  su 
principal  le  haya  dado  a  conocer  como  autorizado  para  ejecutar  algunas  operacio- 
nes de  su  trafico  obligan  al  principal. 

Pero  la  autorizacion  para  firmar  la  correspondencia,  girar,  aceptar  6  endosar 
letras  de  cambio  6  hbramientos,  suscribir  obligaciones  y  la  que  se  d6  al  dependiente 
viajero  deben  otorgarse  por  escritura  piiblica,  que  se  anotara  y  fijara  en  la  forma 
dicha  en  el  articulo  103. 

109.  Los  dependientes  encargados  de  vender  por  menor  se  reputan  autori- 
zados para  cobrar  el  producto  de  las  ventas  que  hicieren ;  pero  deberan  expedir  a 
nombre  de  sus  principales  los  recibos  que  otorgaren. 

Tendran  igual  facultad  los  dependientes  que  venden  por  mayor,  siempre  que 
las  ventas  se  hagan  al  contado  y  que  el  pago  se  veiifique  en  el  mismo  almacen  en 
que  sirven. 

110.  Los  asientos  que  los  dependientes  encargados  de  la  contabilidad  hagan 
en  los  libros  de  sus  principales  tienen  el  mismo  valor  que  si  fueran  hechos  por  estos. 

111.  Los  contratos  entre  los  principales  y  los  factores  6  dependientes,  por 
tiempo  determinado,  son  rescindibles  antes  de  la  espiracion  del  termino,  en  los 
casos  siguientes:  1.°  Fraude  6  abuso  de  confianza  que  cometa  el  factor  6  depen- 
diente; —  2.°  Ejecucion  de  algunas  de  las  operaciones  prohibidas  al  factor  6 
dependiente;  —  3.°  Injurias  6  actos  que  a  juicio  del  Tribunal  de  Comercio  com- 
prometan  la  seguridad  personal,  el  honor  6  los  intereses  del  principal  6  del  factor 
6  dependiente;  —  4.°  Malttato  por  parte  del  principal,  a  juicio  del  Tribimal  de 
Comercio;  —  5.°  Falta  de  pago  del  salario  en  dos  meses  consecutivos ;  —  6.°  In- 
habUitacion  absoluta  de  los  factores  6  dependientes  para  el  servicio  estipulado. 

112.  No  habiendo  tiempo  determinado  en  el  contrato,  cualqtiiera  de  las  partes 
puede  darlo  como  cumplido,  avisando  a  la  otra  con  un  mes  de  anticipacion. 

El  principal  podra  despedir  al  factor  6  dependiente  antes  de  veneer  el  mes, 
pagandole  el  sueldo  que  le  corresponde  por  todo  el  mes. 

113.  Los  factores  6  dependientes  tienen  derecho^):  1.°  Al  salario  estipulado, 
aun  cuando  no  prestaren  sus  servicios  en  dos  meses  continuos,  si  fuere  por  acci- 
dente  inculpable;  —  2.°  A  la  indemnizacion  de  las  perdidas  y  gastos  extra 
ordinaries  que  hicieren  por   consecuencia  inmediata   del  servicio  que  prestaren. 

114.^)  El  principal  no  puede  oponer  a  los  terceros  de  buena  fe  la  revocacion 
de  los  poderes  del  factor  6  dependiente  por  operaciones  ejecutadas  despu^s  de  la 
revocacion,  si  no  hubiere  hecho  esta  en  la  misma  forma  en  que  otorgo  la  autorizacion, 
y  ademas  la  hubiere  publicado  en  algun  periodico,  en  el  caso  en  que  la  autorizacion 
se  hubiere  dado  por  escritura  publica  6  por  circulares. 

Tifulo  III.  De  las  obligaciones  y  de  los  contratos  mercantiles  en  general.*) 

115.  En  las  obligaciones  mercantiles  se  presume  que  los  codeudores  se  obli- 
gan solidariamente,  si  no  hay  convencion  contraria. 


I)  Cfr.  N.°  3,  IX  del  Estudio  p.  12.  —  2)  Cfr.  N.°  5,  IX  del  Estudio  p.  12.  —  »)  Cfr. 
N."  6,  IX  del  Estudio  p.  12.  Veajise  el  tUulo  IV  del  Cddigo  Civil  de  Venezuela  p.  14  y 
tiguentea.  —  *)  Cfr.  N.°  1,  X  del  Estudio  p.  12. 
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shall  be  understood  that  they  have  done  so  on  account  of  their  principals  in  the 
following  cases:  1.  When  the  contract  relates  to  the  ordinary  course  of  the  business- 
house  which  they  manage;  —  2.  K  they  have  contracted  by  order  of  the  prin- 
cipal, although  the  operation  is  not  included  in  the  ordinary  course  of  the  establish- 
ment; —  3.  n  the  principal  has  expressly  or  impliedly  ratified  the  contract,  although 
it  may  have  been  entered  into  without  his  order;  —  4.  If  the  result  of  the  business 
enured  to  the  benefit  of  the  principal. 

In  all  such  cases  third  persons  who  contract  with  the  manager  can  bring  their 
actions  against  him  or  against  the  principal,  but  not  against  both. 

106.1)  It  is  prohibited  to  managers  and  assistants  to  trade  on  their  own  accoxmt, 
or  take  an  interest  in  their  own  or  another's  name,  in  business  of  the  same  kind  as 
that  of  the  house  in  which  they  serve,  vmless  they  should  be  expressly  authorized 
thereunto.  In  case  of  violation,  the  principal  shall  be  entitled  to  the  profits  which 
the  business  may  produce,  leaving  the  losses  on  account  of  the  former. 

107.  Commercial  assistants  do  not  bind  their  principals  by  contracts  which 
they  make,  unless  the  latter  should  have  expressly  granted  to  them  the  power  of 
carrying  out  defined  operations  in  their  name  witMn  their  course  of  business. 

108.  Contracts  made  by  a  commercial  assistant  with  persons  to  whom  his 
principal  has  held  him  out  as  authorized  to  carry  out  any  operations  of  his  trade 
bind  the  principal. 

But  authority  to  sign  correspondence,  to  draw,  to  accept  or  to  indorse  bills 
of  exchange  or  promissory  notes,  to  execute  contracts,  and  that  which  is  given  to 
the  traveUing  assistant,  must  be  granted  by  pubUc  instrument,  which  shall  be  entered 
and  published  in  the  manner  directed  in  Art.  103. 

109.  Assistants  charged  with  selling  by  retail  are  assumed  to  be  authorized 
to  collect  the  proceeds  of  the  sales  which  they  make;  but  they  must  issue  the  receipts 
they  execute  in  the  name  of  their  principals./' 

Assistants  who  sell  wholesale  shaU  have  the  Uke  power,  whenever  the  sales  are 
made  for  ready  money  and  the  payment  is  made  in  the  warehouse  itseK  in  which 
they  are  employed. 

110.  The  entries  which  assistants  charged  with  accountability  make  in  the 
books  of  their  principals  have  the  same  vaUdity  as  if  they  were  made  by  the  latter. 

111.  Contracts  between  principals  and  managers  or  assistants,  for  a  fixed 
time,  are  capable  of  rescission  before  the  effluxion  of  the  term,  in  the  following  cases : 
1.  Fraud  or  abuse  of  confidence  committed  by  the  manager  or  assistant;  —  2.  The 
carrying  out  of  any  of  the  operations  forbidden  to  the  manager  or  assistant;  —  3.  In- 
sults or  conduct  which  in  the  opinion  of  the  Commercial  Court  compromise 
the  personal  security,  the  honour  or  the  interest  of  the  principal  or  of  the  manager 
or  assistant ;  —  4.  Bad  treatment  on  the  part  of  the  principal,  in  the  opinion  of  the 
Commercial  Court;  —  5.  Failure  to  pay  wages  for  two  consecutive  months;  —  6.  Ab- 
solute legal  incapacity  of  managers  or  assistants  for  the  service  contracted  for. 

112.  There  being  no  time  fixed  by  the  contract,  any  of  the  parties  can  treat  it 
as  at  an  end,  giving  notice  thereof  to  the  other  one  month  in  advance. 

The  principal  can  dispense  with  the  manager  or  assistant  before  the  end  of  the 
month,  paying  to  him  the  wages  corresponding  to  the  whole  month. 

113.  Managers  and  assistants  have  the  right^):  1.  To  the  agreed  wages,  even 
when  they  do  not  afford  their  services  for  two  continuous  months,  if  it  should 
be  through  inevitable  accident;  —  2.  To  the  indemnity  for  losses  and  extraordinary 
expenses  which  they  incur  as  the  direct  result  of  the  services  which  they  render. 

114.^)  The  principal  cannot  set  up  against  third  persons  in  good  faith,  the  revo- 
cation of  the  powers  of  the  manager  or  assistant  for  operations  carried  through 
after  the  revocation,  if  it  should  not  be  made  in  the  same  manner  in  which  the  autho- 
rity was  given,  and  further  be  pubhshed  in  some  newspaper,  if  the  authority  was 
given  by  pubhc  instrument  or  by  circular. 

Title  III.    Of  commercial  obligations  and  contracts  in  general.^) 

115.  In  commercial  obhgations  it  is  presumed  that  co-debtors  are  boimd 
Jointly  and  severally,  if  there  be  no  agreement  to  the  contrary. 

I)  Cfr.  No.  3,  IX  of  the  Survey  p.  12.  —  «  )  Cfr.  No.  5,  IX  of  the  Survey  p.  12.  —  S)  Cfr. 
No.  6,  IX  of  the  Survey  p.  12.  See  the  Title  IV  of  the  CivU  Code  of  Venezuela  p.  14  and  the 
following.  —  *)  Cfr.  No.  1,  X  of  the  Survey  p.  12. 
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Esta  presuncion  no  se  extiende  a  los  no  comerciantes  por  los  contratos  que 
respecto  de  ellos  no  son  actos  de  comercio. 

116. 1)  Las  deudas  mercantiles  de  sumas  de  dinero  liquidas  y  exigibles  deven- 
gan  de  pleno  derecho  el  interes  comente  en  el  mercado. 

117.2)  gi  un  contrato  es  mercantil  para  una  sola  de  las  partes,  todos  los  con- 
tratantes  quedan,  en  cuanto  a  el,  sometidos  a  la  ley  y  jurisdiccion  mercantiles, 
excepto  en  las  disposiciones  concernientes  a  la  cuaUdad  de  comerciante  y  salvo  dis- 
posicion  contraria  de  la  ley.  Sin  embargo,  si  la  parte  no  comerciante  fuere  la  deman- 
dada,  los  lapsos  judiciales  no  podran  acortarse  sino  en  los  casos  previstos  por  el 
Codigo  de  Procedimiento  Civil. 

118.  Para  que  la  propuesta  verbal  de  un  negocio  obHgue  al  proponente  debe 
necesariamente  ser  aceptada  inmediatamente  por  la  persona  a  quien  se  dirije;  y  en 
defecto  de  esa  aceptacion,  el  proponente  queda  Ubre. 

119.  La  propuesta  hecha  por  escrito  debe  ser  aceptada  6  desechada  dentro 
de  veinticuatro  boras,  si  las  partes  residieren  en  la  misma  plaza;  y  si  en  distintas, 
a  vuelta  del  primer  correo  que  saiga  despues  de  las  veinticuatro  boras  de  reoibida 
la  propuesta. 

Vencidos  estos  plazos,  la  proposicion  se  tendra  como  no  hecha;  y  si  la  acep- 
tacion Uegare  extemporaneamente  a  noticia  del  proponente,  este  debera  dar  aviso 
al  aceptante  de  la  insubsistencia  de  su  proposicion. 

120.3)  El  contrato  bilateral  entre  personas  que  residen  en  distintas  plazas  no 
es  perfecto,  si  la  aceptacion  no  Uega  a  conocimiento  del  proponente  en  el  plazo  por 
el  fijado  6  en  el  termino  necesario  al  cambio  de  la  propuesta  y  de  la  aceptacion, 
segun  la  naturaleza  del  contrato  y  los  usos  del  comercio. 

El  proponente  puede  dar  eficacia  a  una  aceptacion  extemporanea,  dando  inme- 
diatamente aviso  al  aceptante. 

Cuando  el  proponente  requiera  la  ejecucion  inmediata  del  contrato  sin  exigir 
respuesta  previa  de  aceptacion,  y  esta  no  sea  necesaria  por  la  naturaleza  del  con- 
trato y  segun  los  usos  generales  del  comercio,  el  contrato  es  perfecto  al  comenzar 
la  otra  parte  su  ejecucion. 

En  los  contratos  unilaterales  las  promesas  son  obligatorias  al  llegar  al  cono- 
cimiento de  la  parte  a  quien  van  dirigidas. 

121.  Mientras  el  contrato  no  es  perfecto,  la  propuesta  y  la  aceptacion  son 
revocables;  pero  aunque  la  revocacion  impide  el  perfeccionamiento  del  contrato, 
si  ella  Uega  a  noticia  de  la  otra  parte  despues  que  esta  ha  comenzado  la  ejecucion, 
el  revocante  debe  indemnizarle  de  los  danos  que  la  revocacion  le  apareja. 

122,  La  aceptacion  condicional  6  las  modificaciones  a  la  propuesta  se  ten- 
dran  como  nueva  propuesta. 

123.*)  Cuando  las  partes  residan  en  distintas  plazas,  se  entendera  celebrado 
el  contrato,  para  todos  los  efectos  legales,  en  la  plaza  de  la  residencia  del  que  hubiere 
hecho  la  propuesta  primitiva  6  la  propuesta  modificada  y  en  la  forma  en  que  la 
aceptacion  hubiere  Uegado  a  conocimiento  del  mismo. 

124.  Todos  los  actos  concernientes  a  la  ejecucion  de  los  contratos  mercantiles 
celebrados  en  pais  extranjero  y  cumpUderos  en  Venezuela  seran  regidos  por  la  ley 
venezolana,  a  menos  que  las  partes  hubieren  acordado  otra  cosa. 

125.  El  deudor  que  paga  tiene  derecho  a  exigir  un  recibo;  y  no  esta  obUgado 
a  contentarse  con  la  simple  devolucion  del  titulo  de  la  deuda  sin  la  nota  de  pago. 

126.  Siempre  que  se  deba  determinar  el  curso  del  cambio,  el  justo  precio  6 
el  precio  corriente  de  las  mercaderias,  de  los  seguros,  fletes  y  trasporte  por  tierra 
y  por  agua,  de  los  premios  de  aseguros,  de  los  efectos  publicos  y  de  los  titulos  indus- 
triales,  se  recurrira  para  hacer  la  determinacion  a  la  lista  de  cotizacion  de  la  Bolsa 
de  la  localidad  y,  en  su  defecto,  se  recurrira  a  todos  los  medios  de  pruebas. 

127.5)  El  finiquito  de  una  cuenta  corriente  hace  presumir  el  de  las  anteriores, 
cuando  el  comerciante  que  lo  ha  dado  arregla  su  cuenta  en  periodos  fijos. 

128.  El  comerciante  que  al  recibir  una  cuenta  paga  6  da  finiquito,  no  pierde 
el  derecho  de  soUcitar  la  rectificacion  de  los  errores  de  calculos,  omisiones  compro- 

I)  Cfr.  N.°  2,  X  del  Estudio  p.  12.  —  2)  Cfr.  N."  3,  X  del  Estudio  p.  13.  —  3)  Cfr.  N.° 
4,  X  del  Estudio  p.  13.  —  *)  Cfr.  N."  4  in  fine,  X  del  Estudio  p.  13.  —  6)  Cfr.  N.°  5,  X  del 
Estudio. 
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This  presumption  does  not  extend  to  non-traders  in  respect  of  contracts 
which  are  not  commercial  transactions  regarding  them. 

116.^)  Mercantile  debts  of  Hquidated  and  demandable  sums  of  money  carry 
ipso  facto  the  interest  current  in  the  market. 

117.^)  If  a  contract  is  commercial  for  one  only  of  the  parties,  all  the  contractors 
become,  to  that  extent,  subject  to  the  law  and  jurisdiction  of  commerce,  except 
in  respect  of  the  provisions  concerning  the  status  of  trader,  and  any  provision  of 
the  law  to  the  contrary.  None  the  less,  if  the  non-trader  party  should  be  proceeded 
against,  the  judicial  periods  of  time  shall  not  be  reduced  except  in  the  cases  pro- 
vided by  the  Code  of  Civil  Procedure. 

118.  In  order  that  an  oral  proposal  of  a  matter  of  business  should  bind  the 
proposer  it  must  of  necessity  be  accepted  forthwith  by  the  person  to  whom  it  is 
made;  and  ia  default  of  such  acceptance,  the  proposer  becomes  free. 

119.  A  proposal  made  in  writing  must  be  accepted  or  rejected  within  twenty- 
four  hours,  if  the  parties  reside  in  the  same  place;  and  if  in  different  places,  by 
return  of  the  first  post  after  the  twenty-four  hours  from  the  receipt  of  the  offer. 

Such  times  being  matured,  the  offer  shall  be  considered  as  not  made;  and 
if  the  acceptance  should  be  brought  to  the  notice  of  the  proposer  out  of  time,  the 
latter  must  give  notice  to  the  acceptor  of  the  withdrawal  of  his  offer. 

120.')  A  bilateral  contract  between  persons  who  reside  in  different  places 
is  not  perfected  if  the  acceptance  does  not  reach  the  knowledge  of  the  proposer 
within  the  time  fixed  by  him,  or  in  the  period  necessary  for  the  exchange  of  the  offer 
and  acceptance,  according  to  the  nature  of  the  contract  and  the  usages  of  commerce. 

The  proposer  can  give  effect  to  an  acceptance  out  of  time,  by  giving  immediate 
notice  to  the  acceptor. 

When  the  proposer  demands  the  immediate  carryiag  out  of  the  contract 
without  requiring  a  previous  reply  of  acceptance,  and  that  is  not  essential  by  reason 
of  the  nature  of  the  contract  and  according  to  the  general  usages  of  trade,  the  con- 
tract is  perfected  when  the  other  party  begins  to  carry  it  out. 

In  unilateral  contracts,  promises  are  binding  when  they  are  brought  to  the 
knowledge  of  the  party  to  whom  they  are  directed. 

121.  Whilst  the  contract  is  not  perfected,  the  offer  and  the  acceptance  are 
capable  of  revocation;  but  although  the  revocation  prevents  the  perfection  of  the 
contract,  if  it  reaches  the  notice  of  the  other  party  after  the  carrying  out  thereof 
has  commenced,  the  person  revoking  must  indemnify  the  other  against  the  damages 
which  the  revocation  may  cause  him. 

122.  Conditional  acceptance  or  modifications  in  the  offer  will  be  regarded 
as  a  new  offer. 

123.*)  When  the  parties  reside  in  different  places,  the  contract  shall  be  re- 
garded, for  all  legal  purposes,  as  made  in  the  place  of  the  residence  of  the  person 
who  made  the  original  offer  or  the  modified  offer,  and  in  the  form  in  which  the 
acceptance  was  brought  to  the  knowledge  of  such  person. 

124.  All  the  transactions  concerning  the  execution  of  commercial  contracts 
made  abroad,  and  to  be  fulfilled  in  Venezuela,  shall  be  governed  by  the  Venezuelan 
law,  unless  the  parties  should  have  otherwise  agreed. 

125.  A  debtor  who  pays  has  the  right  of  exacting  a  receipt;  and  he  is  not 
bound  to  be  satisfied  with  the  mere  handing  over  of  the  security  for  the  debt  with- 
out a  note  of  payment. 

126.  Whenever  it  is  necessary  to  fix  the  rate  of  exchange,  the  true  price  or 
the  current  price  of  goods,  of  insurances,  freights  and  carriage  by  land  or  water, 
of  the  premiums  for  insurances,  of  pubhc  or  industrial  securities,  it  shall  be 
referred  for  determination  to  the  quotation  Ust  of  the  Exchange  of  the  locaUty 
and,  in  its  default,  shall  be  subject  to  all  methods  of  proof. 

127.^)  The  closing  of  a  current  account  raises  the  presumption  of  the  receipt 
for  those  anterior  thereto,  when  the  trader  who  has  given  it  renders  his  account  at 
fixed  periods. 

128.  A  merchant  who  on  the  receipt  of  an  account  pays  or  gives  a  discharge, 
does  not  lose  the  right  of  requesting  the  rectification  of  errors  of  calculation,  prov- 

1)  Cfr.  No.  2,  X  of  the  Survey  p.  12.  —  ")  Cfr.  No.  3,  X  of  the  Survey  p.  13.  —  ')  Cfr. 
No.  4,  X  of  the  Survey  p.  13.  —  *)  Cfr.  No.  4,  at  the  end,  X  of  the  Survey  p.  13.  —  ^)  Cfr. 
No.  5,  X  of  the  Survey. 
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badas,  partidas  duplicadas  u  otros  vicios  semejantes  determinados,  que  aqu6IIa 
contenga;  pero  no  puede  exigir  nueva  rendicion  de  cuentas. 

129.^)  Cuando  el  acreedor  recibe  documentos  negociables  en  ejecucion  del  con- 
trato  6  en  cumplimiento  de  un  pacto  accesorio  al  contrato  de  que  precede  la  deuda, 
no  se  produce  novacion. 

Tampoco  la  producen,  salvo  convencion  expresa,  el  otorgamiento  de  otra  obU- 
gacion,  ni  el  otorgamiento  6  endoso  de  documentos  a  la  orden  verificado  por  Tirtud 
de  nuevo  contrato,  si  pueden  coexistir  la  obligacion  primitiva  y  la  que  el  deudor 
contrajo  ultimamente  6  por  los  documentos  entregados;  pero  si  los  documentos 
recibidos  fueren  al  portador,  se  producira  novacion,  si  el  acreedor  al  recibirlos  no 
hiciere  formal  reserva  de  sus  derechos  para  el  caso  de  no  ser  pagados. 

_  130.2)  Las  obligaciones  mercantiles  y  su  Uberacion  se  prueban:  Con  docu- 
mentos ptiblicos;  —  Con  documentos  privados;  —  Con  los  extractos  de  los  libros 
de  los  corredores,  firmados  por  las  partes  en  la  forma  prescrita  por  el  articulo  81 ; 

—  Con  los  libros  de  los  corredores,  segun  lo  establecido  en  el  articulo  81;  —  Con 
facturas  aceptadas;  —  Con  los  libros  mercantiles  de  las  partes  contratantes,  segiin 
lo  establecido  en  el  articulo  44;  —  Con  telegramas,  de  conformidad  con  lo  pre- 
ceptuado  en  el  articulo  1298  del  Codigo  Civil;  —  Con  declaraciones  de  testigos; 

—  Con  cualquier  otro  medio  de  prueba  admitido  por  la  ley  civil. 

131.  En  caso  de  errores,  alteraciones  6  retardos  en  la  trasmision  de  los  tele- 
gramas, se  aplicaran  los  principios  generales  respecto  de  la  culpa;  pero  se  presumir4 
exento  de  esta  al  remitente  del  telegrama  que  lo  ha  hecho  cotejar,  conforme  a  las 
disposiciones  de  los  reglamentos  telegraficos. 

132.  Cuando  la  ley  mercantU  requiere  como  necesidad  de  forma  del  contrato 
que  conste  por  escrito,  ningima  otra  prueba  de  61  es  admisible,  y  &  falta  de  escritura, 
el  contrato  se  tiene  como  no  celebrado. 

Si  la  escritura  no  es  requerida  como  necesidad  de  forma,  se  observaran  las 
disposiciones  del  Codigo  Civil  sobre  la  prueba  de  las  obligaciones,  a  menos  que  en 
el  presente  Codigo  se  disponga  otra  cosa  en  el  caso. 

133.  La  fecha  de  los  contratos  mercantiles  debe  expresar  el  lugar,  dia,  mes 
y  ano. 

La  certeza  de  esa  fecha  puede  establecerse  respecto  de  terceros  con  todos  los 
medios  de  prueba  iudicados  en  el  articulo  117. 

Pero  la  fecha  de  las  letras  de  cambio  y  la  de  sus  endosos  y  avales,  se  tiene  por 
cierta  hasta  prueba  en  contrario. 

134.*)  La  prueba  de  testigos  es  admisible  en  los  negocios  mercantiles,  cualquiera 
que  sea  el  importe  de  la  obligacion  6  hberacion  que  se  trate  de  acreditar,  y  aunque 
no  haya  principio  de  prueba  por  escrito,  salvo  los  casos  de  disposicion  contraria 
de  la  ley. 

135.  El  poseedor  de  un  titulo  al  portador,  roto  6  deteriorado  pero  identifi- 
cable  por  senales  ciertas,  tiene  derecho  de  exigir  al  remitente  un  titulo  duplicado 
6  un  titulo  equivalente.  El  poseedor  de  un  titulo  al  portador  que  pruebe  su  des- 
tniccion,  tiene  derecho  de  reclamar  al  remitente,  en  juicio  contradictorio,  un  du- 
plicado del  titulo  destruido  6  un  titulo  equivalente.  La  autoridad  judicial,  si  ordena 
la  entrega,  debe  tomar  las  precauciones  que  juzgue  oportunas. 

Los  gastos  consiguientes  son  de  cargo  del  reclamante. 

136.  La  reivindicacion  de  titulos  al  portador  extraviados  6  sustraldos  procede 
solo  contra  las  personas  que  los  ban  hallado  6  sustraido  y  contra  las  que  los  han 
recibido  de  aqueUas,  por  cualquier  titulo,  conociendo  el  vicio  de  la  posesi6n. 

137.*)  Las  acciones  provenientes  de  actos  que  son  mercantUes  para  una  sola 
de  las  partes  se  prescriben  de  conformidad  con  la  ley  mercantil. 

138.5)  La  prescripci6n  ordinaria  en  materia  mercantil  se  verifica  por  el  tras- 
curso  de  diez  anos,  salvo  los  casos  para  los  cuales  se  establece  una  prescripcidn 
mas  breve  por  este  Codigo  u  otra  ley. 

1)  Cfr.  N."  6,  X  del  Estudio  p.  13.  —  2)  Cfr.  N.°  7,  X  del  Estudio  y  1ob''N.''Z9,  30,  31, 
32,  33,  34,  35  y  36,  H,  y  el  N."  12,  III.  sobre  del  Estudio  El  Procedimiento  Judicial  en  los  B»- 
tados  Unidos  de  Venezuela,  p.  48  y  sig,  —  3)  Cfr.  N.°  7,  X  del  Estudio  p.  13.  —  *)  Cfr.  N."  8, 
X  del  Estudio  p.  14.  —  «)  Cfr.  N.°  8,  X  del  Estudio  p.  14. 
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able  omissions,  duplicate  entries,  or  other  defects  determined  in  the  like  way,  which 
it  may  contain;  but  he  cannot  enforce  a  fresh  rendering  of  account. 

129.1)  When  a  creditor  receives  negotiable  securities  in  the  carrying  out  of 
a  contract  or  in  fulfilment  of  an  agreement  ancillary  to  the  contract  from  which  the 
debt  arises,  novation  does  not  arise. 

Nor  is  novation  produced,  unless  expressly  so  agreed,  by  the  creation  of  another 
obligation,  nor  by  the  execution  or  indorsement  of  documents  to  order  carried  out  by 
virtue  of  a  new  contract,  if  the  original  obhgation  can  co-exist  with  that  which  the 
debtor  last  contracted  or  by  virtue  of  the  documents  handed  over;  but  if  the 
documents  received  are  to  bearer,  novation  wiU  follow,  if  the  creditor  in  the 
receipt  thereof  does  not  make  a  formal  reservation  of  his  rights  in  the  event  of 
their  not  beiug  paid. 

130.2)  Commercial  obligations  and  their  discharge  are  proved:  By  public 
instruments;  —  By  private  documents;  —  By  extracts  from  the  books  of  brokers, 
signed  by  the  parties  in  the  form  prescribed  by  art.  81 ;  —  By  the  books  of  brokers, 
as  laid  down  in  Art.  81 ;  —  By  accepted  invoices ;  —  By  the  commercial  books  of 
the  contracting  parties  according  to  the  provisions  of  Art.  44;  —  By  telegrams  in 
conformity  with  the  direction  of  Art.  1298  of  the  Civil  Code;  —  By  oral  evidence;  — 
By  any  other  method  of  proof  admitted  by  the  Civil  Law. 

131.  In  the  event  of  errors,  alterations  or  delays  in  the  transmission  of  tele- 
grams, the  general  principles  regarding  negHgence  shall  be  appUed ;  but  it  shall  be 
presumed  that  the  sender  of  the  telegram  is  exempt  therefrom  when  he  has  made 
a  comparison,  in  conformity  with  the  provisions  of  the  telegraphic  regulations. 

132.  When  the  commercial  law  requires  as  essential  for  the  formation  of  the 
contract  that  it  should  be  Stated  in  writing,  no  other  proof  thereof  is  admissible,  and 
in  default  of  writing,  the  contract  is  regarded  as  not  made. 

If  writing  is  not  essential  as  a  matter  of  formation,  the  provisions  of  the  Civil 
Code  upon  the  proof  of  obUgations  shall  be  observed,  unless  it  should  otherwise  be 
provided  in  the  present  Code. 

133.  The  execution  of  commercial  contracts  must  state  the  place,  day,  month 
and  year. 

The  date  may  be  shown  regarding  third  parties  by  aU  the  methods  of  proof 
set  forth  in  Art.  117. 

But  the  date  of  bills  of  exchange,  and  that  of  their  indorsements  and 
guaranties,  is  considered  proved  until  sufficient  evidence  to  the  contrary  is 
given. 

134.^)  Oral  evidence  is  admissible  in  commercial  transactions,  whatever  may 
be  the  amount  of  the  obligation  or  discharge  which  it  is  a  question  of  proving,  and 
although  there  is  no  primd  facie  proof  in  writing,  except  in  the  cases  of  provisions 
of  the  law  to  the  contrary. 

135.  The  possessor  of  a  security  to  bearer,  torn  or  defaced,  but  capable  of 
identification  by  sure  signs,  has  the  right  of  requiring  from  the  sender  a  dupUcate 
security  or  an  equivalent  one.  The  holder  of  a  security  to  bearer  who  proves  its 
destruction,  has  the  right  of  claiming  against  the  sender,  in  a  contested  suit,  a  dupli- 
cate of  the  security  destroyed  or  an  equivalent  one.  The  judicial  authority,  if 
it  orders  the  delivery,  must  take  the  precautions  which  it  judges  expedient  to  im- 
pose. 

The  consequential  expenses  are  at  the  charge  of  the  claimant. 

136.  An  action  for  restoration  of  securities  to  bearer  lost  or  abstracted  lies  only 
against  the  persons  who  have  found  or  abstracted  them  and  against  those  who  have 
received  the  same  from  them,  by  any  title,  knowing  of  the  defect  in  the  possession. 

137.*)  Rights  of  action  arising  from  transactions  which  are  commercial  for  one 
only  of  the  parties  lapse  in  conformity  with  the  commercial  law. 

138.5)  Ordinary  prescription  in  commercial  affairs  is  effected  by  the  lapse  of 
ten  years,  except  in  the  cases  for  which  a  shorter  period  of  limitation  is  fixed  by  this 
Code  or  other  legislation. 


1)  Cfr.  No.  6,  X  of  the  Survey  p.  13.  —  2)  Cfr.  No.  7,  X  of  the  Survey  and  No.  29,  30, 
31,  32,  33,  34,  35  and  36,  II,  and  No.  12,  HI,  on  the  Survey  "The  Judicial  Procedure  in  the 
United  States  of  Venezuela",  p.  48  and  foil.  —  3)  Cfr.  No.  7,  X  of  the  Survey  p.  13.  —  *)  Cfr. 
No.  8,  X  of  the  Survey  p.  14.  —  ^)  Cfr.  No.  8,  X  of  the  Survey  p.  14. 
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Titulo  IV. 
Seccidn  I.    De  la  compraventa. 

139.^^)  La  venta  mercantil  de  la  cosa  agena  es  valida;  y  obliga  al  vendedor  a 
adquirirla  y  entregarla  al  comprador,  so  pena  del  resarcimiento  de  daiios  y  per- 
juioios. 

140.2)  La  venta  mercantil  hecha  por  un  precio  no  determinado  en  el  contrato 
es  valida,  si  las  partes  han  convenido  despues  en  el  modo  de  determinarlo. 

')  N.°  1,  XI  del  Estudio:  Las  siguientes  son  las  principales  disposiciones  del  Codigo  Civil 
por  lo  que  respecta  d  la  compraventa  y  que  forzosamente  se  aplican  a  las  compras  de  inmueblea,  aun 
Icuando  las  efectlie  un  comeroiante:  la  venta  es  perfeota  entre  las  partes,  y  el  comprador  adquiere 
ha  propiedad  de  la  cosa  desde  que  estan  convenidos  en  el  precio  y  en  la  cosa,  aunque  6sta  no  se 
raya  entregad  o  ni  pagado  aqu61  (art.  1424) ;  para  que  la  venta  de  un  inmueble  6  de  un  derecho 
eal  se  consider  e  existente  respecto  de  los  que  no  son  partes  en  ella,  es  menester  que  la  escritura 
de  enajenaeion  haya  side  registrada  en  la  oficina  del  departamento  6  distrito  en  que  est6  situado 
el  inmueble  (art.  1891);  el  precio  de  la  venta  debe  ser  determinado  y  especificado,  pudiendo 
tanibi6n  ser  sometido  al  arbitrio  de  un  tercero  nombrado  en  el  acto  de  la  venta  (art.  1430J ;  no 
puede  haber  venta  de  bienes  entre  marido  y  mujer  (art.  1433);  no  pueden  comprar  ni  aun  en 
subasta  pubhca,  ni  direotamente  ni  por  intermedio  de  otras  personas:  1.°  El  padre  y  lamadre 
los  bienes  de  sus  hijos  sometidos  a  su  potestad;  2.°  Los  tutores,  protutores  y  curadores  los  bienes 
de  las  personas  sometidaa  a  su  tutela,  protutela  y  curatela;  3.°  Los  mandataries,  administradores 
6  gerentes,  los  bienes  que  est6n  encargados  de  vender  6  hacer  vender;  4.°  Los  empleados  pliblicos, 
los  bienes  de  la  nacion,  de  los  Estados  y  sus  secciones,  6  de  los  establecimientos  pubUcos  de  cuya 
administraci6n  estuvieren  encargados,  ni  los  bienes  que  se  venden  bajo  su  autoridad  6  por  su 
ministerio;  5.°  Los  magistrados,  jueces,  fiscales,  secretaries  de  tribunales  y  oficiales  de  justicia 
no  pueden  ser  cesionarios  de  derechos  6  acciones  litigiosaa  de  la  competencia  del  tribunal  de  que 
hacen  parte  bajo  pena  de  nulidad;  6°  Loa  abogados  y  procuradores  no  pueden  celebrar  con  sus 
elientes,  ni  aun  por  personas  interpuestas  ningun,  pacto  ni  contrato  de  venta,  donaci6n,  permuta 
ii  otros  semejantes  sobre  las  cosas  comprendidas  en  las  causas  a  que  prestan  su  ministerio,  debiendo 
exceptuarse  de  los  casas  que  preceden  aquel  en  que  ae  trate  de  accionea  hereditarias  entre  cohe- 
rederos  6  de  ceaion  en  pago  de  cr^ditoa  6  de  garantia  de  los  bienes  que  ellos  poseen  (art.  1434); 
es  nula  la  venta  de  los  derechos  sobre  la  sucesion  de  una  persona  viva,  aun  con  su  consentimiento 
(art.  1435);  las  principales  obligaciones  del  vendedor  son  la  tradici6n  y  el  saneamiento  de  la  cosa 
vendida  (art.  1437):  la  primera  se  verifica  poniendo  la  cosa  bajo  el  poder  y  en  posesion  del  com- 
prador (art.  1438);  por  el  saneamiento  el  vendedor  responde  de  la  posesion  pacifica  de  la  cosa 
vendida  y  de  los  vicios  6  defectos  ocultos  de  la  misma  (art.  1454);  aunque  en  el  contrato  de  venta 
no  se  haya  estipulado  el  saneamiento,  el  vendedor  reaponde  al  comprador  de  la  eviccion  que  le 
prive  del  todo  6  parte  de  la  coaa  vendida  y  de  las  cargas  con  que  se  pretenda  gravarla,  no  de- 
claradas  en  el  contrato  (art.  1455);  los  contratantes  pueden  convenir  en  diaminuir  6  aumentar 
la  obligaeion  de  sanear  y  aun  eatipular  que  el  vendedor  quede  libre  de  ella  (art.  1456);  pero  la 
obligacion  de  sanear  subsiste  cuando  la  origina  un  hecho  personal  del  vendedor  6  cuando  6ste 
precede  de  mala  f6  (art.  1457);  aunque  se  haya  estipulado  la  no  responsabilidad  del  vendedor, 
^ste  debera  restituir  el  precio,  a  menos  que  el  comprador  conociera  el  rieago  6  hubiere  comprado 
d  todo  riesgo  (art.  1458);  ai  ae  ha  prometido  el  saneamiento  6  nada  se  estipulo  sobre  61,  el  com- 
prador que  padece  eviccion  tiene  derecho  &  exigir  del  vendedor  la  restitucibn  del  precio,  la  de 
los  frutoa,  las  coatas  del  pleito  cauaado  por  la  eviccion  y  la  del  que  hubiere  seguido  con  el  ven- 
dedor para  el  saneamiento,  los  dauos  y  perjuicios  y  las  costas  del  contrato  (art.  1459);  el  vendedor 
eata  obligado  al  aaneamiento  de  la  cosa  vendida  por  los  vicios  6  defectos  ocultoa  que  la  hacen 
impropia  para  el  use  d  que  eata  destinada  6  que  disminuyen  su  uao  de  tal  modo  que  si  el  comprador 
los  hubiera  conocido,  no  la  habria  comprado  6  hubiera  ofrecido  vm  precio  menor  (art.  1470); 
la  obligacion  Oel  comprador  es  pagar  el  precio  en  el  dia  y  en  el  lugar  determinados  (art.  1478) 
6  en  el  lugar  y  en  la  6poca  en  que  deba  hacerae  la  tradicion,  cuando  nada  se  haya  establecido  d 
ese  reapecto  (art.  1479);  cuando  el  comprador  es  perturbado  6  tuviere  fundado  temor  de  serlo 
por  accion  hipotecaria  6  reivindicatoria,  puede  suspender  el  pago  del  precio  hasta  que  cese  la 
perturbacion  6  el  pehgro  6  hasta  que  el  vendedor  d6  garantia,  d  no  ser  que  se  haya  estipulado 
que  no  obstante  oualquier  contingencia  debia  satisfacerse  el  precio  (art.  1481);  la  venta  puede 
resolverae  cuando  el  vendedor  ae  reserva  recuperar  la  coaa  vendida  mediante  la  reatitucidn  del 
precio  y  reembolso  de  los  gastos  (art.  1485);  el  derecho  en  referenda,  llamado  de  retracto,  no 
puede  estipularse  por  un  plazo  mayor  de  cinco  afioa  (art.  1486);  ai  el  vendedor  no  ejerce  oportu- 
namente  el  derecho  de  retracto,  el  comprador  adquiere  irrevocablemente  la  propiedad  de  la 
cosa  (1487);  si  en  el  contrato  de  venta  ae  estipulo  que  el  vendedor  sub  retro  quedaria  como  arren- 
datario  del  fundo,  es  nula  toda  clausula  por  la  cual  se  pene  la  falta  de  pago  de  alquileres  con  la 
p^rdida  del  derecho  de  rescate  (art.  1497);  la  venta  con  pacto  de  rescatarla  ea  reaoindible,  por 
causa  de  leaion,  eato  es,  cuando  efectuado  el  avaluo  de  la  cosa  en  la  6poca  del  contrato  reaulta 
que  la  cantidad  recibida  como  precio  es  inferior  d  la  mitad  de  dicho  avallio  (art.  1498);  la  reao- 
lucion  de  la  venta  se  reahza  tarabi^n  cuando  por  la  ley  tiene  alguno  el  derecho  de  subrogarse  en 

2)  Cfr.  N.°  2,  XI  del  Estudio  p.  30. 
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Title  IV. 
Section  I.    Of  sale  and  purchase. 

139.1)  Commercial  sale  of  the  property  of  another  is  valid;  and  it  obhges  the 
seller  to  acquire  and  deliver  the  same  to  the  buyer,  under  penalty  of  compensating 
for  the  damages  and  losses. 

140.2)  Commercial  sale  made  for  a  price  not  fixed  in  the  contract  is  valid, 
if  the  parties  have  subsequently  agreed  on  the  method  of  determining  the  same. 

1)  No.  1,  XI  of  the  Survey.  The  following  are  the  chief  provisions  of  the  Civil  Code  regarding 
sale  and  purchase,  which  of  necessity  are  applicable  to  the  purchases  of  immovable  property, 
even  when  a  trader  should  effect  them;  the  sale  is  perfected  between  the  parties,  and  the 
buyer  acquires  the  property  in  the  thing,  from  the  moment  when  they  are  agreed  on  the 
price  and  the  subject-matter,  although  the  latter  may  not  have  been  delivered  and  the  former 
may  be  unpaid  (art.  1424):  in  order  that  the  sale  of  immovable  property  or  of  a  right  in 
immovables  may  he  regarded  as  existing  respecting  those  who  are  not  parties  thereto,  it  is 
necessary  that  the  instrument  of  alienation  should  have  been  registered  in  the  office  of  the  de- 
partment or  district  in  which  the  property  is  situate  (art.  1891);  the  price  for  the  sale  must  be 
defined  and  specified,  but  may  be  subject  to  the  arbitrament  of  a  third  person  nominated  at 
the  time  of  the  sale  (art.  1430);  there  can  be  no  sale  of  property  between  husband  and  wife 
(art.  1433);  the  following  cannot  buy,  even  at  public  auction,  either  directly  or  by  the  inter- 
vention of  other  persons:  1.  The  father  or  mother  in  regard  to  the  property  of  their  children 
under  their  potestas;  2.  Guardians,  protutorea  or  curators  in  respect  of  the  property  of  the 
persons  subject  to  their  guardianship,  protutela  or  ciu'atorship ;  3.  Agents,  directors  or  managers, 
in  regard  to  the  property  which  they  are  charged  with  selling  or  procuring  to  be  sold;  4.  Public 
officials  in  regard  to  the  national  property,  or  that  of  the  states  or  their  departments,  or  of 
public  institutions  with  the  control  of  which  they  are  charged,  or  the  property  which  is  sold 
under  their  authority  or  by  their  services;  5.  Magistrates,  judges,  public  attorneys,  registrars  of 
Courts  and  officers  of  justice  cannot  be  assignees  of  choses  in  action  or  rights  of  action  debat- 
able in  the  jxrrisdiotion  of  the  court  of  which  they  form  part,  under  pain  of  nullity;  6.  Advo- 
cates and  solicitors  cannot  enter  into  any  agreement  or  contract  of  sale,  gift,  exchange  or  such 
like  with  their  clients,  not  even  where  persons  intervene,  in  regard  to  things  included  in  causes 
in  which  they  afford  their  services,  there  being  excepted  from  the  preceding  cases  that  in  which 
it  is  a  question  of  actions  regarding  succession  between  co-heirs  or  of  the  surrender  in  payment 
of  credits,  or  of  the  guarantee  of  property  which  they  possess  (art.  1434) ;  the  sale  of  rights  over 
the  succession  to  a  living  person,  even  with  his  consent,  is  void  (art.  1435);  the  main  obligations 
of  the  seller  are  the  delivery  and  warranty  of  the  thing  sold  (art.  1437);  the  first  is  effected 
by  placing  the  thing  within  the  control  and  possession  of  the  buyer  (art.  1438) ;  by  the  warranty 
the  vendor  answers  for  the  peaceful  possession  of  the  thing  sold  and  for  freedom  from  vices  or  defects 
not  obvious  (art.  1454) ;  although  in  the  contract  of  sale  the  warranty  may  not  have  been  stipu- 
lated, the  vendor  answers  to  the  buyer  for  the  disturbances  which  may  deprive  him  whoUy  or 
partially  of  the  thing  sold,  and  for  the  charges  which  may  be  alleged  to  exist  against  it,  not 
disclosed  in  the  contract  (art.  1455);  the  contractors  can  agree  to  diminish  or  to  increase  the 
obligation  of  warranty  and  even  stipulate  that  the  vendor  shall  be  free  therefrom  (art.  1456); 
but  the  obligation  of  warranty  subsists  when  a,  personal  act  of  the  vendor  is  concerned  or  when 
he  acts  in  bad  faith  (art.  1457);  although  the  non-responsibility  of  the  vendor  may  have  been 
stipulated,  the  latter  must  restore  the  price,  unless  the  buyer  should  be  aware  of  the  risk  or  should 
have  bought  with  all  risks  (art.  1458) ;  if  a  warranty  should  have  been  agreed  upon,  or  nothing 
have  been  stipulated  thereon,  the  buyer  who  suffers  deprivation  has  the  right  of  exacting  from 
the  vendor  the  restoration  of  the  price,  that  of  the  produce,  the  costs  of  suit  caused  by  the  evic- 
tion, and  of  any  which  have  followed  with  the  vendor  on  account  of  the  warranty,  and  the 
damages  and  losses  and  expenses  of  the  contract  (art.  1459);  the  vendor  is  liable  on  the  warranty 
of  the  thing  sold  for  hidden  vices  or  defects  which  make  it  unfit  for  the  use  for  which  it  is  intended 
or  which  diminish  its  use  to  such  an  extent  that  if  the  buyer  had  known  thereof,  he 
would  not  have  bought  it  or  would  have  offered  a  less  price  (art.  1470);  the  obligation  of  the 
buyer  is  to  pay  the  price  on  the  day  and  at  the  place  fixed  (art.  1478);  or  at  the  place  and  time 
where  the  delivery  ought  to  be  made,  when  nothing  should  be  set  down  in  that  regard  (art.  1479) ; 
when  the  buyer  is  evicted  or  there  should  be  a  well-founded  apprehension  thereof,  by  reason  of 
an  action  to  enforce  a  mortgage  or  restitution,  the  payment  of  the  price  can  be  suspended  until 
the  disturbance  or  the  danger  ceases  or  until  the  vendor  gives  security,  so  long  as  it  may  not 
have  been  stipulated  that  notwithstanding  any  contingency  the  price  must  be  satisfied  (art.  1481); 
the  sale  can  be  rescinded  when  the  vendor  reserves  to  himself  the  right  to  recover  the  thing  sold 
subject  to  the  restoration  of  the  price  and  the  reimbursement  of  the  expenses  (art.  1485);  the 
right  referred  to,  called  retractation,  cannot  be  stipulated  for  a  longer  period  than  five  years 
(art.  1486);  if  the  vendor  does  not  in  due  time  exercise  the  right  of  retractation,  the  buyer  irre- 
vocably acquires  the  property  in  the  thing  (1487);  if  in  the  contract  of  sale  it  is  stipulated 
that  the  vendor  sub  retro  should  remain   the   tenant    of  the   estate,  a  condition  by  which 

2)  Cfr.  No.  2,  XI  of  the  Survey  p.  30. 
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La  venta  hecha  por  el  justo  precio  6  por  el  precio  corriente  es  tainbi6n  valida. 
El  precio  se  detenninard  de  conformidad  con  los  libros  de  los  corredores  y  de  las 
bolsas  en  el  dia  y  lugar  de  la  venta. 

La  determinacion  del  precio  puede  ser  encomendada  al  arbitrio  de  un  tercero 
elegido  en  el  contrato  6  elegible  posteriormente.  Si  en  los  dos  casos  previstos  en  el 
aparte  anterior  el  electo  no  quiere  6  no  puede  aceptar  el  encargo,  las  partes  pro- 
cederdn  a  hacer  nuevo  nombramiento.  En  todo  caso  en  que  las  partes  no  puedan 
accordarse  para  hacer  la  eleccion  del  tercero,  lo  nombrara  la  autoridad  judicial. 

141.  Si  las  mercancias  vendidas  estin  indicadas  en  el  contrato  solo  por  su 
especie,  cantidad  y  calidad,  sin  otra  designacion  suficiente  para  determinar  un 
cuerpo  cierto,  el  vendedor  esti  obligado  a  entregar  la  especie  en  la  cantidad  y  de 
la  calidad  prometida,  en  el  tiempo  y  lugar  convenidos,  aunque  las  mercancias  que 
tenia  a  su  disposicion  al  tiempo  del  contrato  6  que  hubiese  adquirido  despues 
para  cumplirlo,  hayan  perecido  6  por  cualquier  causa  no  le  hayan  sido  expedidas 
6  no  le  hayan  llegado. 

142.1)  La  venta  de  mercancias  que  se  encuentran  en  viaje,  hecha  con  desig- 
nacion de  la  nave  que  las  trasporta  6  debe  trasportarlas,  queda  subordinada  a  la 
condicion  de  que  la  nave  designada  llegue. 

Si  el  vendedor  se  reserva  designar,  dentro  de  un  t6rmino  establecido  por  la 
convencion  6  por  el  uso,  la  nave  que  trasporta  6  debe  trasportar  las  mercancias 
vendidas  y  vence  el  termino  sin  que  el  vendedor  haya  hecho  la  designacion,  el  com- 
prador tiene  derecho  a  exigir  el  cumphmiento  del  contrato  6  el  resarcimiento  de 
los  danos. 

Si  para  la  designacion  de  la  nave  no  se  ha  fijado  termino  en  la  convencion,  ni 
lo  tiene  establecido  el  uso,  el  comprador  tiene  el  derecho  de  exigir  k  la  autoridad 
judicial  la  fijacion  del  termino. 

143.  Si  en  la  venta  de  mercancias  que  estan  en  viaje  se  ha  fijado  termino 
para  la  Uegada  de  la  nave  designada  en  el  contrato  6  con  posterioridad  a  este  y  el 
t6rmino  vence  sin  que  la  nave  haya  Uegado,  el  comprador  tiene  derecho  de  res- 
cindir  el  contrato  6  de  prorrogar  el  termino  una  6  mas  veces. 

144.  Si  no  se  ha  establecido  ningun  termino  para  la  Uegada  de  la  nave,  se 
entiende  convenido  el  necesario  para  el  viaje. 

En  caso  de  retardo  la  autoridad  judicial  puede  establecer  un  termino  segtin 
las  circunstancias,  pasado  el  cual  sin  que  la  nave  haya  llegado,  el  contrato  se  tendra 
por  resuelto.  En  ningun  caso  puede  senalar  la  autoridad  judicial  mas  de  un  ano 
de  termino,  a  contar  desde  el  dia  de  la  sahdad  de  la  nave  del  lugar  en  que  recibio 
d  bordo  las  mercancias  vendidas. 

145.  Si  en  el  curso  del  viaje  y  por  caso  fortuito  y  de  fuerza  mayor  fueren  tras- 
bordadas  las  mercancias  vendidas  de  la  nave  designada  a  otra,  no  se  anula  el  con- 
trato; y  la  nave  a  que  se  ha  hecho  el  trasbordo,  se  entiende  sustituida  a  la  nave 
designada,  para  todos  los  efectos  del  contrato. 

146.  Las  averias  sufridas  durante  el  viaje  resuelven  el  contrato  si  las  mer- 
cancias estan  de  tal  modo  deterioradas  que  no  sirvan  para  el  uso  a  que  estan  desti- 
nadas. 

En  cualquier  otro  caso,  el  comprador  debe  recibir  las  mercancias  en  el  estado  en 
que  se  encuentren  4  su  Uegada,  mediante  una  justa  disminucion  del  precio. 

147.2)  gi  el  comprador  no  cumple  su  obUgacion,  el  vendedor  tiene  derecho  a 
hacer  vender  la  cosa  que  es  objeto  del  contrato  6  depositarla  en  persona  de  toda 
responsabihdad  y,  en  defecto  de  esta,  en  una  acreditada  casa  de  comercio;  todo 
por  cuenta  del  comprador. 


lugar  del  que  adquiere  un  inmueble  por  oompra  6  daci6n  en  pago  con  los  mismas  condioionea 
estipuladas  en  el  contrato:  el  oopropietario  de  una  cosa  comiin  que  no  es  fdoil  de  dividir  puede 
rescatar  cuando  se  vende  &  un  extrano  la  parte  de  alguno  6  de  los  dem^  conduenos  (art.  1500). 


1)  Cfr.  N."  3,  XI  del  Estudio  p.  30.  —  2)  Cfr.  N.°  4,  IX  del  Bstudio  p.  30. 
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A  sale  made  for  the  true  value  or  for  the  current  price  is  also  valid.  The  price 
shall  be  determined  in  conformity  with  the  books  of  the  brokers  and  of  the  exchanges 
on  the  day  and  at  the  place  of  the  sale. 

The  fixing  of  the  price  can  be  left  to  the  arbitration  of  a  third  person  chosen 
in  the  contract  or  to  be  subsequently  selected.  If  in  the  two  cases  provided  for  in 
the  former  paragraph  the  selected  person  does  not  wish  or  cannot  undertake  the 
office,  the  parties  shall  proceed  to  make  a  fresh  nomination.  Whenever  the  parties 
cannot  agree  to  the  selection  of  the  third  person,  the  judicial  authority  shall  nomi- 
nate him. 

141.  If  the  goods  sold  are  described  in  the  contract  only  by  their  kind,  quantity 
and  quaUty,  without  any  other  description  sufficient  to  define  a  particular  thing, 
the  vendor  is  obhged  to  dehver  the  kind,  quantity  and  quahty  promised,  at  the 
time  and  place  agreed,  although  the  goods  which  he  had  at  his  disposal  at  the 
time  of  the  contract  or  which  he  may  have  acquired  subsequently  to  fulfil  it,  may 
have  perished,  or,  from  whatever  reason,  may  not  have  been  despatched  or  have 
reached  him. 

142.1)  ^  gale  of  goods  in  transit,  made  with  reference  to  the  ship  which 
carries  them  or  ought  to  carry  them,  is  subject  to  the  condition  that  the  appointed 
ship  should  arrive. 

If  the  vendor  reserves  to  himself  to  appoint,  within  a  period  set  forth  in  the 
agreement  or  customary,  the  ship  which  carries  or  ought  to  carry  the  goods  sold, 
and  the  period  matures  without  the  vendor  having  made  the  appointment,  the 
buyer  has  the  right  of  requiring  the  fulfilment  of  the  contract  or  reimbursement  of 
the  damages. 

If  for  the  appointment  of  the  ship  no  period  should  have  been  fixed  in  the  con- 
tract, and  none  is  estabhshed  by  custom,  the  buyer  has  the  right  of  requesting  from 
the  judicial  authority  the  fixing  of  the  period. 

143.  If  in  a  sale  of  goods  which  are  in  transit  a  period  has  been  fixed  for  the 
arrival  of  the  ship  named  in  the  contract  or  subsequently  thereto,  and  the  period 
matures  without  the  ship  having  arrived,  the  buyer  has  the  right  of  rescinding  the 
contract  or  of  prolonging  the  period  from  time  to  time. 

144.  If  no  period  has  been  fixed  for  the  arrival  of  the  ship,  such  period  as  is 
necessary  for  the  voyage  is  understood  as  agreed. 

In  case  of  delay  the  judicial  authority  can  fix  a  period  according  to  the 
circumstances,  and  when  the  same  has  elapsed  without  the  ship  having  arrived  the 
contract  shall  be  held  as  rescinded.  In  no  case  can  the  judicial  authority  appoint 
a  period  of  more  than  one  year,  calculated  from  the  day  of  the  sailing  of  the  ship 
from  the  place  where  it  received  the  goods  sold  on  board. 

145.  If  in  the  course  of  the  voyage  and  by  fortuitous  accident  and  force  majeure 
the  goods  sold  should  be  transhipped  from  the  ship  named  to  another,  the  contract 
is  not  annulled ;  and  the  ship  to  which  the  transhipment  has  been  made,  is  taken  as 
substituted  for  the  ship  named,  for  all  pvuposes  of  the  contract. 

146.  Damage  sustained  during  the  voyage  rescinds  the  contract  if  the  goods 
should  be  deteriorated  to  such  a  degree  that  they  do  not  serve  for  the  purpose  for 
which  they  are  intended. 

In  any  other  case,  the  buyer  must  accept  the  goods  in  the  condition  in  which 
they  are  found  on  arrival,  subject  to  a  proper  diminution  of  the  price. 

147.2)  If  the  buyer  does  not  fulfil  his  obligation,  the  vendor  has  the  right  of 
causing  the  thing  which  is  the  subject-matter  of  the  contract  to  be  sold  or  to  deposit 
the  same  with  a  person  of  full  responsibiUty  and,  in  default  of  such,  with  a  reputable 
commercial  house;  all  on  account  of  the  buyer. 


default  in  payment  of  rent  is  penalised  by  the  loss  of  the  right  of  redemption  is  void  (art.  1497); 
a  sale  with  an  agreement  for  redeeming  the  sale  is  capable  of  rescission,  on  the  ground  of  oppres- 
sion, when  the  valuation  of  the  thing  at  the  time  of  the  contract  discloses  that  the  amount  re- 
ceived as  the  price  is  less  than  one-half  of  such  valuation  (art.  1498);  the  rescission  of  the  sale  is 
also  directed  when  at  law  any  one  has  the  right  of  being  subrogated  in  the  place  of  whoever 
acquires  immovable  property,  by  purchase  or  gift  in  payment,  with  the  like  conditions  to  those 
stipulated  in  the  contract;  the  co-ownership  of  a  thing  held  in  common  which  it  is  not  easy  to 
divide  can  be  redeemed  when  the  share  of  any  one  or  of  the  other  co-owners  is  sold  to  a  stranger, 
(art.   1500). 

1)  Cfr.  No.  3,  XI  of  the  Survey  p.  30.  —  *)  Cfr.  No.  4,  XI  of  the  Survey  p.  30. 
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La  venta  se  hara  en  almoneda  6  al  precio  corriente,  si  la  cosa  que  es  objeto 
del  contrato  tiene  precio  de  bolsa  6  de  mercado,  por  medio  de  un  vendutero  6  corredor 
segun  el  caso ;  y  a  f  alta  de  estos,  por  medio  de  la  persona  designada  por  el  Juez  de 
Comercio. 

El  vendedor  tiene  derecho  de  exigir  al  comprador  el  pago  de  la  diferencia  entre 
el  precio  obtenido  y  el  pactado  en  el  contrato  y  el  resarcimiento  de  los  daiios. 

Si  el  vendedor  no  cumple  su  obligacion,  el  comprador  tiene  derecho  a  hacer 
comprar  la  cosa  en  la  forma  establecida  por  cuenta  del  vendedor  y  a  ser  resarcido 
de  los  dafios. 

El  contratante  que  ejerce  los  derechos  expresados  debe  dar  immediatamente 
aviso  de  eUo  al  otro  contratante. 

148.  Si  el  termino  convenido  es  esencial  a  la  naturaleza  de  la  operacion,  la 
parte  que  quiere  el  cumplimiento  de  esta,  no  obstante  la  expiracion  del  termino 
establecido  en  su  interes,  debe  avisarlo  a  la  otra  parte,  dentro  de  las  veinte  y  cuatro 
horas  sucesivas  al  fenecimiento  del  termino,  salvo  los  usos  especiales  del  comercio. 

En  el  caso  antedicho  la  venta  de  la  cosa  permitida  en  el  anterior  no  puede  Uevarse 
a  cabo  sino  en  el  dia  subsiguiente  al  del  aviso,  salvo  los  usos  mercantiles. 

149.1)  El  comprador  de  mercancias  6  frutos  provenientes  de  otras  plazas  debe 
denunciar  al  vendedor  los  vicios  aparentes  dentro  de  dos  dias  del  recibo  6  por  primer 
correo,  cuando  no  sea  necesario  mayor  tiempo  por  las  condiciones  partioulares  de 
la  cosa  vendida  6  de  la  persona  del  comprador. 

El  comprador  debe  denunciar  los  vicios  ocultos  dentro  de  los  dos  dias  siguientes 
la  descubrimiento  de  ellos,  sin  perjuicio  de  lo  establecido  en  el  Codigo  Civil ;  pero 
le  comprador  no  tendra  derecho  a  este  plazo  cuando  haya  incurrido  en  felta  de 
diligencia.  Trascurridos  esos  terminos,  el  comprador  pierde  el  derecho  a  todo  re- 
clamo  por  vicio  de  la  cosa  vendida. 

150.  Entregadas  las  cosas  vendidas  al  comprador,  este  no  sera  oido  en  las 
reclamaciones  sobre  defecto  de  calidad  6  falta  de  cantidad,  siempre  que  las  hubiere 
examinado  al  tiempo  de  la  entrega  y  recibido  sin  reserva. 

Cuando  las  mercancias  fueren  entregadas  en  fardos  6  bajo  cubierta  que  impidan 
su  reconocimiento  y  el  comprador  hiciere  expresa  y  formal  reserva  de  examinarlas, 
podra  reclamar  en  los  ocho  dias  inmediatos  al  de  la  entrega  las  faltas  de  cantidad 
6  defectos  de  cahdad,  acreditando,  en  el  primer  caso,  que  los  cabos  de  las  piezas 
se  encuentran  intactos  y,  en  el  segundo,  que  las  averias  6  defectos  son  de  tal  especie 
que  no  han  podido  ocurrir  en  sus  ahnacenes  por  caso  fortuito,  ni  ser  causados  dolo- 
samente  sin  que  aparecieran  vestigios  de  fraude. 

El  vendedor  puede  exigir  en  el  acto  de  la  entrega  que  se  haga  el  reconocimiento 
integro  en  cahdad  y  cantidad;  y  en  este  caso  no  habra  lugar  a  reclamacion  despues 
de  entregadas  las  mercancias. 

151.  Si  el  comprador  rehusa  recibir  las  mercancias  provenientes  de  otra  plaza 
y  el  vendedor  6  expedidor  de  ellas  no  reside  en  el  lugar  del  recibo,  el  Juez  de  Comercio 
6  el  del  lugar,  donde  no  hubiere  de  Comercio,  puede,  a  soHcitud  del  comprador, 
ordenar  que  sean  reconocidas,  estimadas  y  depositadas. 

Si  las  mercancias  estan  sujetas  a  grave  deterioro,  el  Tribunal  puede  ordenar 
su  venta  por  cuenta  de  quien  corresponda,  estableciendo  la  forma  y  condiciones 
de  la  venta. 

152.  El  comprador  tiene  derecho  a  exigir  que  el  vendedor  forme  y  le  entregue 
factura  de  las  mercancias  vendidas  y  que  ponga  al  pie  recibo  del  precio  6  de  la  parte 
de  este  que  se  le  hubiere  entregado. 

No  reclamando  contra  el  contenido  de  la  factura  dentro  de  los  ocho  dias  sigui- 
entes a  su  entrega,  se  tendra  por  aceptada  irrevocablemente. 

153.  Mientras  los  efectos  6  mercancias  vendidos  estan  en  poder  del  vendedor, 
6ste  tiene  derecho  a  retenerlos  hasta  el  entero  pago  del  precio  y  de  los  intereses 
correspondientes . 

154.2)  La  entrega  de  la  cosa  vendida  se  hace  por  los  medios  prescritos  por  el 
Codigo  Civil,  y  ademas:  1.°  Por  el  envio  que  de  ella  haga  el  vendedor  al  comprador 
a  su  domicilio  6  a  otro  lugar  convenido  en  el  contrato;  a  menos  que  la  remita  a 


1)  Cfr.  N.°  5,  XI  del  Estudio  p.  30.  —  2)  Cfr.  N.°  6,  XI  del  Estudio  p.  30. 
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The  sale  shall  be  made  in  pubhc  auction  or  at  the  current  price,  if  the  thing 
which  is  the  subject-matter  of  the  contract  has  an  exchange  or  market  price,  by 
means  of  an  auctioneer  or  broker  as  the  case  may  be,  and  in  default  of  such,  by  means 
of  the  person  appointed  by  the  Commercial  Judge. 

The  vendor  has  the  right  of  recoveriag  from  the  buyer  the  difference  between 
the  price  obtained  and  that  agreed  on  in  the  contract  and  also  damages. 

If  the  vendor  does  not  fulfil  his  obhgation,  the  buyer  has  the  right  of  causing 
the  thing  in  the  estabhshed  form  to  be  bought  on  account  of  the  vendor  and  of  being 
indemnified  against  damages. 

A  contractor  who  exercises  the  rights  set  forth  must  forthwith  give  notice 
thereof  to  the  other  contractor. 

148.  If  the  period  agreed  on  is  essential  to  the  nature  of  the  transaction,  the  party 
who  wishes  the  fuKilment  thereof  notwithstanding  the  effluxion  of  the  period  esta- 
blished in  his  interest,  can  give  notice  thereof  to  the  other  party  within  twenty- 
four  hours  next  after  the  maturing  of  the  period,  unless  there  are  special  trade  usages 
to  the  contrary. 

In  the  case  last  mentioned  the  sale  of  the  thing  allowed  by  the  preceding  article 
cannot  be  effected  except  on  the  day  following  that  of  the  notice,  saving  any  trade 
usages  to  the  contrary. 

149.'^)  The  buyer  of  goods  or  produce  coming  from  outside  markets  must  dis- 
close to  the  vendor  the  obvious  defects  within  two  days  of  receipt  or  by  the  first 
post,  when  a  longer  time  is  not  necessary  through  the  special  conditions  of  the 
thing  sold  or  of  the  person  of  the  buyer. 

The  buyer  must  disclose  hidden  defects  within  two  days  after  the  discovery 
thereof;  without  prejudice  to  what  is  set  forth  in  the  Civil  Code;  but  the  buyer 
shaU  not  have  the  right  to  such  period  when  he  has  been  guilty  of  want  of  diligence. 
When  such  terms  have  elapsed,  the  buyer  loses  the  right  to  aU  claim  in  respect  of 
defect  of  the  thing  sold. 

150.  When  the  things  sold  are  delivered  to  the  buyer,  he  cannot  be  heard  to 
claim  regarding  defect  of  quality  or  deficiency  of  quantity,  whenever  he  examined 
them  at  the  time  of  delivery  and  accepted  them  without  reserve. 

When  the  goods  have  been  delivered  in  packages  or  under  cover  which 
prevents  their  examination  and  the  buyer  should  expressly  and  formally  reserve  the 
inspection  thereof,  he  can  claim  within  eight  days  immediately  after  delivery  in 
respect  of  defects  of  quantity  or  of  quaUty,  on  proving,  in  the  first  case,  that  the  ends 
of  the  packages  are  found  intact  and,  in  the  second,  that  the  damage  or  defects 
are  of  such  a  nature  that  they  cannot  have  happened  in  his  warehouse  by  fortui- 
tous accident,  nor  have  been  caused  wrongfully  without  there  appearing  any  evidences 
of  fraud. 

The  vendor  can  insist  at  the  time  of  the  deUvery  that  full  examination  should  be 
made  regarding  the  quality  and  quantity ;  and  in  such  case  there  shall  be  no  right 
of  claiming  after  delivery  of  the  goods. 

151.  If  the  buyer  refuses  to  receive  the  goods  proceeding  from  another  market, 
and  the  vendor  or  person  forwarding  them  does  not  reside  in  the  place  of  receipt, 
the  Commercial  Judge  or  the  district  Judge,  there  being  no  Commercial  Judge, 
can,  at  the  request  of  the  buyer,  direct  that  they  be  examined,  valued  and  stored. 

If  the  goods  should  be  subject  to  serious  depreciation,  the  Court  can  direct 
their  sale  on  account  of  all  concerned,  laying  down  the  manner  and  conditions  of 
the  sale. 

152.  The  buyer  has  the  right  to  insist  upon  the  vendor  preparing  and  delivering 
to  him  an  invoice  of  the  goods  sold  and  that  he  should  place  at  the  foot  a  receipt 
for  the  price  or  for  so  much  thereof  as  has  been  handed  over  to  him. 

If  no  objection  is  made  against  the  contents  of  the  invoice  within  the  eight  days 
following  its  deUvery  it  will  be  deemed  as  irrevocably  accepted. 

153.  Whilst  the  effects  or  goods  sold  are  in  the  control  of  the  vendor,  he  has 
the  right  to  retain  them  until  the  fuU  payment  of  the  price  and  of  the  appropriate 
interest. 

154.2)  ixite  deHvery  of  the  thing  sold  is  made  by  the  methods  prescribed  by 
the  Civil  Code,  and  in  addition:  1.  By  the  despatch  thereof  made  by  the  vendor 
to  the  buyer  at  his  residence  or  to  the  place  agreed  in  the  contract ;  unless  he  should 


1)  Cfr.  No.  5,  XI  of  the  Survey  p.  30.  —  «)  Cfr.  No.  6,  XI  of  the  Survey  p.  30. 
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un  agente  suyo  con  orden  de  no  entregarla  hasta  que  el  comprador  pague  el  precio; 

—  2.  °  Por  la  trasmision  del  conocimiento,  carta  de  porte  6  de  factura,  en  los  casos 
de  venta  de  mercancias  que  estan  en  trdnsito;  —  3.°  Por  el  hecho  de  poner  el 
comprador  su  marca  a  las  compradas  con  el  consentimiento  del  vendedor. 

Secci6n  II.    De  la  cesi6n  6  trasmisi6n  de  derechos. 

155.^)  La  cesion  6  trasmision  mercantil  de  derechos  y  de  documentos  que  no 
esten  constituidos  a  la  orden  del  beneficiario  se  hara  en  la  forma  y  con  los  efectos 
establecidos  en  el  Codigo  Civil;  la  de  los  documentos  a  la  orden  se  hard  por  endosos 
y  en  la  forma  y  con  los  efectos  establecidos  en  este  Codigo,  y  la  de  los  documentos 
al  portador,  con  la  entrega  de  6stos. 

Titulo  V.    De  la  permuta. 

156.  La  permuta  mercantil  se  rige  por  las  mismas  reglas  que  gobieman  la 
compra venta,  en  cuanto  no  se  opongan  a  la  naturaleza  de  aquel  contrato. 

Titulo  VI.    Del  trasporte  por  tierra,  lagos,  canales  y  rios  navegables. 

157.  El  contrato  de  trasporte  tiene  lugar  entre  el  expedidor  6  remitente,  que 
da  la  orden  de  trasporte,  y  el  empresario  que  se  encarga  de  hacerlo  efectuar  en  su 
nombre  y  por  cuenta  de  otro,  6  bien  entre  uno  de  eUos  y  el  porteador  que  se  en- 
carga de  efectuarlo. 

Se  designa  con  el  nombre  de  porteador  al  que  se  encarga,  de  cualquier  modo 
que  sea,  de  efectuar  6  hacer  efectuar  el  trasporte. 

158.  Los  que  se  ocupen  habitualmente  en  comisiones  6  empresas  de  trasporte 
tendran  un  libro  con  las  condiciones  exigidas  en  el  articulo  35,  en  que  copiaran, 
sin  dejar  blancos  y  por  orden  de  fechas,  los  contratos  6  cartas  de  porte;  y  cuando 
estas  no  existan,  expresaran  por  lo  menos  la  naturaleza  y  cantidad  de  los  objetos  y, 
si  se  les  exige,  tambien  su  valor. 

159.  Tanto  el  cargador  como  el  porteador  podran  exigirse  mutuamente  una 
carta  de  porte  fechada  y  firmada,  en  que  se  exprese:  1.°  El  nombre,  apeUido  y 
domicilio  del  cargador  6  remitente,  del  porteador  y  del  consignatario ;  —  2.°  La 
naturaleza,  peso,  medida  6  cantidad  de  los  objetos  que  se  remiten;  y  si  estan 
embalados  6  envasados,  tambien  la  especie  de  embalaje  6  envase  y  los  ntimeros 
y  marcas  de  estos;  —  3.°  El  lugar  del  destine  6  donde  ha  de  hacerse  la  entrega; 

—  4.°  El  plazo  en  que  eUa  ha  de  efectuarse;  —  5.°  El  precio  del  porte;  —  6.°  La 
indemnizacion  a  cargo  del  porteador  por  algun  retardo,  si  lo  hubiere ;  y  cualesquiera 
otros  pactos  y  condiciones  que  acordaren  los  contratantes. 

La  carta  de  porte  puede  ser  nominativa,  a  la  orden  6  al  porteador. 

La  omision  de  alguna  de  las  precedentes  enunciaciones  puede  suplirse  con 
cualquiera  otra  especie  de  prueba.  Pero  en  ningun  caso  podra  el  expedidor  hacer 
responsable  al  porteador  de  perdidas  6  averias  de  efectos  que  no  se  han  expresado 
en  la  carta  de  porte,  ni  pretender  que  los  objetos  expresados  en  ella  tenian  una 
cahdad  superior  a  la  enunciada. 

160.  En  defecto  de  la  carta  de  porte,  la  entrega  de  la  carga  al  porteador  podr4 
justificarse  por  cualquier  medio  probatorio. 

161.  El  cargador  esta  obUgado  a  entregar  al  porteador  las  mercancias  bien 
acondicionadas  y  en  el  tiempo  y  lugar  convenidos,  y  los  documentos  de  Aduanas  ti 
otros  necesarios  para  el  libre  transito  de  la  carga,  siendo  responsable  de  la  verdad 
y  regularidad  de  eUos. 

162.  No  habiendo  carta  de  porte  6  no  anunciandose  en  ella  el  estado  de  las 
mercancias,  se  presume  que  han  sido  entregadas  al  porteador  sanas  y  en  buenas 
condiciones. 

163.  El  contrato  de  trasporte  es  rescindible  a  voluntad  del  cargador  antes 
de  comenzado  el  viaje;  en  tal  case  el  cargador  pagara  al  porteador  la  mitad  del 
porte  estipulado. 

164.  Si  por  causa  de  fuerza  mayor  no  puede  tener  lugar  el  viaje,  el  contrato 
queda  resuelto,  sufriendo  cada  parte  las  perdidas  y  los  perjuicios  que  le  cause  la 
resolucion. 


1)  Cfr.  N.°  7,  XI  del  Estudio  p.  31. 


VENEZUELA:  CAKRIAGE  BY  LAND.  75 

remit  the  same  to  his  own  agent  with  instructions  not  to  deliver  the  same  untU  the 
buyer  should  pay  the  price;  —  2.  By  the  transmission  of  the  biU  of  lading,  freight- 
note  or  invoice,  in  the  case  of  a  sale  of  goods  which  are  in  transit;  —  3.  By  the  fact 
of  the  buyer  placing  his  mark  on  the  goods  bought,  with  the  consent  of  the  vendor. 

Section  II.    Of  the  assignment  or  transfer  of  choses  in  action. 

156.^^)  The  assignment  or  commercial  transfer  of  rights  or  documents  which 
are  not  drawn  to  the  order  of  the  obligee  shall  be  made  in  the  form  and  with  the 
results  set  forth  in  the  Civil  Code ;  that  of  documents  to  order  shall  be  made  by  in- 
dorsement and  in  the  form  and  with  the  results  set  forth  in  this  Code,  and  that  of 
documents  to  bearer,  by  the  dehvery  thereof. 

Title  V.    Of  the  contract  of  exchange. 

156.  Commercial  exchange  is  regulated  by  the  same  rules  as  govern  sale 
and  pvirchase,  in  so  far  as  they  are  not  repugnant  to  the  nature  of  that  contract. 

Title  VI.    Of  carriage  by  land,  lakes,  canals  and  navigable  rivers. 

157.  The  contract  of  carriage  takes  place  between  the  forwarder  or  sender, 
who  gives  instructions  for  carriage,  and  the  undertaker  who  charges  himself  with 
procuring  the  effecting  of  the  same  in  his  own  name  and  on  account  of  another, 
or  again  between  one  of  such  persons  and  the  carrier  who  is  charged  with  effecting  it. 

Whoever  is  entrusted  with  the  transport  is  described  as  the  carrier,  whatever 
may  be  the  method  of  effecting  or  of  causing  the  same  to  be  effected. 

158.  Those  who  are  habitually  concerned  in  carrying  agencies  or  undertakings 
must  keep  a  book  with  the  conditions  imposed  by  Art.  35,  in  which  they  shall  copy, 
without  leaving  blanks  and  in  order  of  date,  the  contracts  or  freight-notes;  and 
when  they  do  not  exist,  they  shall  at  least  express  the  nature  and  quantity  of  the 
objects  and,  if  it  be  insisted  upon,  also  their  value. 

159.  The  sender  and  the  carrier  are  equally  entitled  to  insist  as  between  each 
other  upon  a  freight-note  dated  and  signed  in  which  is  expressed:  1.  The  fuU  name 
and  residence  of  the  forwarder  or  sender,  of  the  carrier  and  of  the  consignee ;  —  2.  The 
nature,  weight,  measure  or  quantity  of  the  objects  which  are  sent;  and  if  they  are 
packed  or  baled,  also  the  kind  of  package  or  bales  and  the  numbers  and  marks 
thereof ;  —  3.  The  place  of  the  destination  or  where  dehvery  has  to  be  made ;  —  4.  The 
period  in  which  it  has  to  be  effected ;  —  5.  The  price  of  the  carriage ; — 6.  The  damages 
at  the  charge  of  the  carrier  for  any  delay,  if  there  should  be  any;  and  any  other 
agreements  and  conditions  which  the  contractors  agree  upon. 

The  freight-note  may  be  by  name,  to  order,  or  to  bearer. 

The  omission  of  any  of  the  preceding  statements  may  be  supplemented  by  any 
other  kind  of  proof.  But  in  no  case  can  the  forwarder  make  the  carrier  responsible 
for  losses  or  damage  to  effects  which  have  not  been  set  forth  in  the  freight-note, 
nor  can  it  be  alleged  that  the  objects  set  forth  therein  have  a  quaUty  superior  to 
that  stated. 

160.  In  default  of  a  freight-note,  the  dehvery  of  the  goods  to  the  carrier  can 
be  proved  by  any  other  means  of  evidence. 

161.  The  forwarder  is  obliged  to  dehver  the  goods  to  the  carrier  in  good  con- 
dition and  at  the  time  and  place  agreed,  and  the  Customs-House  documents  and 
other  documents  necessary  for  the  free  transit  of  the  consignment,  he  being  answerable 
for  the  truth  and  accuracy  thereof. 

162.  There  being  no  freight-note  or  there  not  being  stated  therein  the  condi- 
tion of  the  goods,  it  is  presumed  that  they  have  been  dehvered  to  the  carrier  sound 
and  in  good  condition. 

163.  The  contract  of  carriage  is  capable  of  rescission  at  the  wiU  of  the  con- 
signor before  the  beginning  of  the  transit;  in  such  event  the  consignor  shall  pay 
to  the  carrier  one  half  of  the  freight  agreed  on. 

164.  If  by  reason  of  force  majeure  the  transit  cannot  take  place,  the  contract 
becomes  rescinded,  each  party  sustaining  the  loss  and  the  damages  which  the  res- 
cission causes  him. 


»)  Cfr.  No.  7,  XI  of  the  Survey  p.  31. 
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165.  Si  la  carta  de  porte  es  a  la  orden  6  al  portador,  el  endoso  6  la  entrega 
del  ejemplar  firmado  por  el  porteador  transfiere  el  derecho  de  disponer  de  los  objetos 
trasportados. 

Los  pactos  no  indicados  en  la  carta  de  porte  no  tienen  efecto  contra  el  desti- 
natario  ni  contra  el  porteador  de  la  carta  de  porte  firmada  por  el  porteador. 

166.  El  porteador  debe  hacer  sin  demora  la  expedicion  de  los  objetos  enviados, 
segun  el  orden  en  el  cual  ha  recibido  la  consignacion,  a  menos  que  por  causa  de  su 
naturaleza,  de  su  destino  6  de  otros  motivos,  no  sea  necesario  seguir  otro  orden,  6 
que  lo  haya  impedido  caso  fortuito,  6  fuerza  mayor.  Si  hubiere  pacto  fijando  plazo 
para  la  expedicion,  dentro  de  el  debera  hacerse;  caso  de  falta,  respondera  el  por- 
teador del  perjuicio. 

167.  Si  por  efecto  de  caso  fortuito  6  de  fuerza  mayor  el  trasporte  ha  sido  ex- 
traordinariamente  retardado,  el  porteador  debe  inmediatamente  dar  aviso  al  remi- 
tente,  quien  tiene  derecho  a  rescindir  el  contrato  reembolsando  sus  gastos  al  por- 
teador. 

168.  Si  m^ediare  pacto  entre  el  cargador  y  el  porteador  sobre  el  camino  por 
donde  debe  hacerse  el  trasporte,  no  podra  el  porteador  variar  de  ruta,  a  no  ser 
por  causa  de  fuerza  mayor;  y  en  caso  de  hacerlo  sin  ella  quedara  responsable  de 
todos  los  danos  que  por  cualquiera  otra  causa  sobrevinieren  a  los  objetos,  ademas 
de  pagar  la  suma  estipulada  para  tal  evento. 

Si  por  fuerza  mayor  hubiere  tenido  que  tomar  otra  ruta  que  produjere  aumento 
de  porte,   sera  abonable  este  aumento  mediante  su  formal  comprobacion. 

169.  El  remitente  tiene  derecho  a  suspender  el  trasporte  y  ordenar  la  resti- 
tucion  de  los  objetos  trasportados,  6  su  consignacion  a  un  destinatario  distinto  del 
indicado  en  la  carta  de  porte,  6  disponer  de  otro  modo;  pero  de  reembolsar  al  por- 
teador los  gastos  e  indemnizarle  de  los  perjuicios  que  sean  la  consecuencia  inme- 
diata  y  directa  de  la  contraorden. 

Si  la  variacion  del  destino  exigiere  cambio  de  ruta  6  un  viaje  mas  largo  y  dis- 
pendioso,  el  cargador  y  el  porteador  acordaran  la  alteracion  que  haya  de  hacerse 
en  el  flete  estipulado;  y  a  falta  de  acuerdo  el  porteador  podra  entregar  las  mer- 
cancias  en  el  lugar  designado  en  el  contrato  primitivo. 

La  obhgacion  del  porteador  de  ejecutar  las  ordenes  del  remitente  cesa  desde  el 
momento  en  que  habiendo  llegado  los  objetos  a  su  destino,  el  destinatario  portador 
del  documento  a  proposito  para  exigir  su  reconsignacion,  la  ha  reclamado  del  por- 
teador 6  que  este  le  ha  consignado  la  carta  de  porte.  En  estos  cases  solo  el  desti- 
natario tiene  la  facultad  de  disponer  de  los  objetos  trasportados. 

Si  la  carta  de  porte  es  a  la  orden  6  al  portador,  el  derecho  indicado  en  la  parte 
principal  de  este  artioulo  compete  al  portador  del  ejemplar  de  la  carta  de  porte 
lirmada  por  el  porteador.  Al  recibir  este  una  contraorden  tiene  derecho  a  la  devo- 
fucion  del  mismo  ejemplar,  y  si  el  destino  de  los  objetos  trasportados  ha  cambiado, 
puede  reclamar  una  nueva  carta  de  porte. 

170.  El  plazo  para  la  entrega  de  los  objetos  trasportados,  si  no  ha  sido  esta- 
blecido  por  convenciones  de  las  partes  6  por  reglamentos,  se  determina  por  la  cos- 
tumbre  mercantil. 

171.  Si  despues  de  comenzado  el  viaje  sobreviniere  un  accidente  de  fuerza 
mayor  que  impida  continuarlo,  el  porteador  podra  rescindir  el  contrato,  6  continuar 
el  viaje  tan  pronto  como  se  haya  removido  el  obstaculo,  por  otra  ruta  6  por  la  de- 
signada.  Elegida  la  rescision,  podra  depositar  la  carga  en  el  lugar  mas  inmediato 
al  de  su  destino,  6  retornarla  al  de  su  procedencia,  consultando  en  este  ultimo  caso 
al  expedidor  si  es  posible.  En  ambos  casos  podra  cobrar  el  porte  a  prorrata  del 
camino  andado,  tanto  de  ida  como  de  vuelta,  no  pudiendo  en  ningun  caso  exceder 
del  porte  integro.  Si  la  ruta  que  tomare  fuere  mas  larga  y  dispendiosa  que  la 
primitiva,  el  porteador  tendra  el  derecho  de  aumento  de  flete ;  pero  si  despues  de 
aUanado  el  obstaculo  continuare  el  viaje  por  la  ruta  primitiva,  no  podra  exigir 
indemnizacion  alguna  por  el  retardo  sufrido. 

172.  El  porteador  responde  de  los  hechos  de  su  dependiente,  como  tambien 
de  los  de  todos  los  porteadores  subsiguientes  6  intermediariarios  6  de  cualquiera 
otra  persona  a  quien  confie  la  ejecucion  del  trasporte. 
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165.  If  the  freight-note  is  to  order  or  to  bearer,  the  indorsement  or  the  deliv- 
ery of  the  copy  signed  by  the  carrier  transfers  the  right  of  disposal  of  the  objects 
carried. 

Agreements  not  stated  on  the  freight-note  have  no  effect  against  the  consignee, 
nor  against  the  bearer  of  the  freight-note  signed  by  the  carrier. 

166.  The  carrier  must  carry  out  without  delay  the  forwarding  of  the  objects 
sent,  according  to  the  order  in  which  he  has  received  the  consignment,  unless  by  reason 
of  their  nature,  of  their  destination  or  on  other  grounds,  it  is  necessary  to  follow 
some  other  order,  or  it  has  been  prevented  by  fortuitous  event,  or  force,  majeure.  If 
there  should  be  an  agreement  fixing  a  period  for  the  forwarding,  it  must  be  made 
within  the  same ;  the  carrier  shall  answer  for  the  loss  in  the  event  of  default. 

167.  If  by  reason  of  fortuitous  event  or  force  majeure  the  carriage  has 
been  extraordinarily  delayed,  the  carrier  must  forthwith  give  notice  to  the  sender, 
who  has  the  right  of  rescinding  the  contract,  reimbursing  to  the  carrier  his  expenses. 

168.  If  an  agreement  should  be  made  between  the  consignor  and  the  carrier 
regarding  the  road  by  which  the  carriage  must  be  made,  the  carrier  cannot  vary 
the  route,  unless  on  the  ground  of  force  majeure;  and  in  case  of  doing  so  he  shall 
become  hable  for  all  the  damages  which  through  any  other  cause  shall  supervene  to 
the  objects,  in  addition  to  paying  the  amount  stipulated  for  in  that  event. 

If  by  force  majeure  he  shall  be  compelled  to  take  another  route  which  causes 
an  increase  of  freight,  he  shall  be  entitled  to  that  increase  upon  formal  proof 
thereof. 

169.  The  sender  has  the  right  of  suspending  the  carriage  and  ordering  the 
restitution  of  the  objects  carried,  or  their  consignment  to  a  consignee  different 
from  that  stated  in  the  freight-note,  or  to  dispose  of  them  in  other  manner ;  but  sub- 
ject to  reimbursing  the  carrier  the  expenses  and  indemnifying  him  against  the  losses 
which  are  the  immediate  and  direct  result  of  the  countermand. 

If  the  alteration  in  the  destination  should  necessitate  a  change  of  route  or 
more  extended  and  expensive  journey,  the  consignor  and  the  carrier  shall  agree  on 
the  alteration  to  be  made  in  the  freight  stipulated;  and  in  default  of  agreement 
the  carrier  can  deUver  the  goods  in  the  place  appointed  in  the  original  contract. 

The  obhgation  of  the  carrier  of  carrying  out  the  orders  of  the  sender  ceases 
from  the  moment  in  which,  the  objects  having  reached  their  destination,  the  consig- 
nee as  the  bearer  of  the  document  in  order  to  insist  upon  their  reconsignment,  has 
claimed  this  from  the  carrier  or  the  latter  has  consigned  the  freight-note  to  him. 
In  such  cases  the  consignee  alone  has  the  power  of  disposing  of  the  objects 
carried. 

If  the  freight-note  is  to  order  or  to  bearer,  the  right  stated  in  the  main  part 
of  this  article  enures  to  the  holder  of  the  freight-note  signed  by  the  carrier.  On  his 
receiving  a  contra-order  the  latter  has  the  right  to  the  handing  over  of  such  copy, 
and  it  the  destination  of  the  objects  carried  has  changed,  he  can  claim  a  fresh 
freight-note. 

170.  The  period  for  the  delivery  of  the  objects  carried,  if  it  has  not  been  esta- 
bHshed  by  the  agreement  of  the  parties  or  by  regulations,  is  fixed  by  mercantile  usage. 

171.  If  after  the  commencement  of  the  journey  there  should  supervene  an 
accident  of  force  majeure  which  prevents  its  being  continued,  the  carrier  can  rescind 
the  contract  or  continue  the  journey  as  soon  as  the  obstacle  has  been  removed, 
by  another  route  or  by  that  appointed.  Where  the  rescission  is  chosen  he  can  deposit 
the  consignment  in  the  nearest  place  to  that  of  its  destination,  or  return  it 
to  that  of  its  forwarding,  in  such  last  case  consulting,  if  possible,  the  forwarder. 
In  both  cases  he  shall  be  entitled  to  recover  the  freight  j»-o  rata  to  the  journey  covered, 
as  much  outward  as  homeward,  in  no  case  being  entitled  to  claim  in  excess  of  the 
whole  freight. 

If  the  route  which  he  takes  should  be  longer  and  more  expensive  than  the  original, 
the  carrier  shall  have  a  right  to  an  increase  of  freight ;  but  if  after  the  removal  of  the 
obstacle  he  should  continue  the  journey  by  the  original  route,  he  shall  not  be  able 
to  demand  any  indemnity  for  the  delay  sustained. 

172.  The  carrier  answers  for  the  acts  of  his  assistant,  as  also  for  those  of  all 
subsequent  or  intermediary  carriers,  or  of  any  other  person  to  whom  he  entrusts 
the  execution  of  the  carriage. 

B  11 
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173.  Los  porfceadores  subsiguientes  tienen  derecho  a  hacer  declarar  en  la  carta 
de  porfce  6  de  alguna  otra  manera  el  estado  de  los  objetos  que  ban  de  trasportarse, 
en  el  momento  en  que  les  son  consignados. 

A  falta  de  declaracion,  la  presuncion  legal  es  que  ellos  los  ban  recibido  en  buenas 
condiciones  y  conforme  a  las  indicaciones  de  la  carta  de  porta. 

174.  Contratado  un  vebiculo  para  que  vaya  vacio,  con  el  exclusive  objeto 
de  cargar  mercancias  de  un  lugar  determinado  a  otro,  el  porteador  tiene  derecho 
al  flete  estipulado,  aunque  no  verifique  la  conduocion,  si  justificare  que  el  cargador 
6  su  comisionista  no  le  ban  entregado  las  mercancias  ofrecidas.  Pero  si  condujere 
carga  en  el  viaje  de  regreso,  solo  podra  cobrar  al  cargador  primitivo  la  cantidad 
que  f alte  para  cubrir  el  porte  estipulado  con  il. 

175.^)  La  responsabilidad  del  porteador  principia  desde  el  momento  en  que  las 
mercancias  quedan  a  su  disposicion  6  a  la  de  su  dependiente,  y  concluye  de  la  manera 
estableoida  en  el  articulo  188. 

176.1)  Es  responsable  el  porteador  de  las  p6rdidas  y  averias  que  sufran  los  ob- 
jetos, 6  del  retardo  en  su  trasporte,  a  menos  que  pruebe  baber  sucedido  por  caso 
fortuito  6  de  fuerza  mayor  6  por  vicio  de  los  objetos  6  por  su  naturaleza,  por  hecho 
del  remitente  6  de  su  consignatario. 

Son  casos  de  fuerza  mayor,  los  accidentes  adversos  que  no  pueden  preverse 
ni  impedirse  por  la  prudencia  y  los  medios  propios  de  los  hombres  de  la  profesion 
respectiva.  Pero  es  responsable  el  porteador:  1.°  Si  un  hecho  6  culpa  suya  hubiere 
contribuido  al  advenimiento  del  caso  fortuito;  —  2.°  Si  no  hubiere  empleado  toda 
la  diligencia  y  pericia  necesarias  para  hacer  cesar  6  atenuar  los  efectos  del  acci- 
dente  6  averia;  —  3.°  Si  en  la  carga,  conduccion  6  guarda  de  las  mercancias  no 
hubiere  puesto  la  diligencia  y  cuidado  que  acostumbran  los  porteadores  inteU- 
gentes  y  precavidos. 

177.  El  porteador  no  responde  de  los  efectos  preciosos,  dinero  ni  titulos  de 
cr6dito  que  no  le  hayan  sido  declarados  expresamente ;  y  en  caso  de  perdida  6  averia 
no  esta  obligado  a  satisfacer  sino  el  valor  declarado. 

178.  Las  averias  seran  comprobadeis  por  expertos  nombrados  uno  por  cada 
parte  y  un  tercero  elegido  por  el  Juez  de  Comercio,  y  a  su  falta,  por  el  Juez  Civil 
de  la  locaKdad;  pero  el  cargador,  el  portador  de  la  carta  de  porte  6  el  destinatario, 
segun  los  casos,  pueden  ser  autorizados  por  la  autoridad  judicial  para  recibir  los 
objetos  si  los  necesitaren  urgentemente,  con  6  sin  caucion,  a  reserva  de  la  exper- 
ticia,  pero  haciendo  constar,  a  su  costa,  ante  testigos,  su  estado  aparente. 

179.  La  indemnizacion  de  las  perdidas  6  averias  a  cargo  del  porteador  se 
regulan  por  el  valor  de  los  objetos  en  el  lugar  a  que  van  destinados,  y  en  la  fecha 
en  que  debe  hacerse  la  entrega. 

180.  Si  el  dano  es  obra  de  mala  fe  6  de  negligencia  manifiesta,  el  monto  de  la 
reparacion  se  regulara  conforme  a  las  disposiciones  del  Codigo  Civil  sobre  respon- 
sabiUdad  por  delitos  6  cuasi  dehtos. 

181.  Si  por  efecto  de  las  averias  las  mercancias  ti  objetos  quedan  inutilea 
para  el  destino  que  tuvieren,  el  consignatario  podra  abandonarlas  por  cuenta  del 
porteador  y  exigir  su  valor  conforme  a  las  disposiciones  precedentes. 

Si  la  averia  solo  hubiere  causado  disminucion  en  el  valor  de  las  mercancias, 
el  consignatario  debera  recibirlas  cobrando  al  porteador  el  importe  del  menoscabo. 
Si  en  las  mercancias  averiadas  se  haUaren  algunas  piezas  enteramente  ilesas,  el 
consignatario  deberi  recibirlas,  salvo  que  fueren  de  las  que  compongan  un  juego. 

182.  Respecto  de  los  objetos  que  por  su  naturaleza  estan  sujetos  durante  el 
trasporte  a  una  disminucion  de  peso  6  de  medida,  el  porteador  puede  Umitar  su 
responsabihdad  hasta  concurrencia  de  un  tanto  por  ciento  previamente  deter- 
minado 6  fijado  por  expertos,  y  que  debe  referirse  a  cada  bulto  si  los  objetos  estan 
distribuidos  en  bultos. 

183.  El  porteador  debe  entregar  los  objetos  tan  luego  como  Ueguen  al  lugar 
de  su  destino  sin  retardo  indebido;  y  el  consignatario  debe  otorgar  al  porteador 
recibo  de  las  mercancias  que  este  le  entregue,  siempre  que  por  no  existir  carta  de 
porte  no  pudieren  canjearse  el  original  y  el  dupUcado. 

Debe  tambien  el  consignatario  pagar  el  porte  y  gastos  dentro  de  las  veinte 
y  cuatro  boras  del  recibo  de  las  mercancias. 
I.)  Cfr.  N.°  2,  XII  del  Estudio  p.  31. 
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173.  Subsequent  carriers  have  the  right  to  require  the  condition  of  the  objects 
which  have  to  be  carried,  to  be  declared  in  the  freight-note  or  in  some  other  way  at 
the  moment  when  they  are  handed  over  to  them. 

In  default  of  declaration,  the  presumption  in  law  is  that  they  have  received 
them  in  good  condition  and  in  conformity  with  the  statements  in  the  freight-note. 

174.  When  a  vehicle  is  contracted  for  that  it  may  go  empty,  with  the  exclu- 
sive intention  of  loading  goods  from  one  fixed  place  to  another,  the  carrier  has  the 
right  to  the  stipulated  freight,  although  the  carrying  may  not  be  effected,  if  he  can 
show  that  the  consignor  or  his  agent  has  not  dehvered  him  the  goods  proposed. 
But  if  he  should  carry  a  consignment  on  the  return  voyage,  he  will  only  be  able 
to  recover  from  the  original  consignor  the  amount  which  he  fails  to  coUect  of  the 
freight  agreed  with  him. 

175.^)  The  liability  of  the  carrier  begins  from  the  moment  in  which  the  goods 
are  at  his  disposal  or  at  that  of  his  assistant,  and  finishes  in  the  manner  provided  in 
Art.  188. 

176.'-)  The  carrier  is  Uable  for  the  losses  and  damages  which  the  objects  sus- 
tain, or  for  the  delay  of  their  carriage,  unless  he  proves  that  it  has  happened  by  for- 
tuitous event  or  force  majeure  or  through  vice  of  the  objects,  or  through  their 
nature,  or  through  act  of  the  sender  or  his  consignee. 

Cases  of  force  majeure  are  adverse  accidents  which  cannot  be  foreseen  or  pre- 
vented by  care  and  the  means  appropriate  to  persons  of  the  particular  occupation. 
But  the  carrier  is  liable :  1 .  If  an  act  or  default  of  his  own  has  contributed  to 
the  happening  of  the  fortuitous  event ;  —  2.  If  he  not  has  employed  all  the  diligence 
and  skill  necessary  to  prevent  or  diminish  the  effects  of  the  accident  or  damage; 
—  3.  If  in  the  consignment,  carriage  or  safe-keeping  of  the  goods  he  has  not  shown 
the  diligence  and  care  which  reasonable  and  cautious  carriers  are  accustomed 
to  use. 

177.  The  carrier  does  not  answer  for  precious  effects,  money  or  securities,  which 
have  not  been  declared  to  him  expressly;  and  in  case  of  loss  or  damage  he  is  not 
bound  to  make  satisfaction  except  for  the  value  declared. 

178.  Damage  shall  be  proved  by  experts  nominated,  one  by  each  party,  and 
a  third  chosen  by  the  Commercial  Judge,  and  him  failing,  by  the  Civil  Judge  of  the 
locality;  but  the  consignor,  the  bearer  of  the  freight-note  or  the  consignee,  as  the 
case  may  be,  can  be  authorized  by  the  judicial  authority  to  receive  the  objects  if 
they  should  urgently  need  them,  with  or  without  security,  reserving  the  opinion 
of  experts,  but  making  a  declaration,  at  his  own  expense,  before  witnesses,  of  their 
apparent  condition. 

179.  Compensation  for  losses  and  damage  charged  on  the  carrier  is  regulated 
by  the  value  of  the  objects  at  the  place  to  which  they  are  bound,  and  at  the  date  on 
which  delivery  ought  to  be  made. 

180.  If  the  damage  arises  from  fraud  or  clear  negUgence,  the'  amount  of  the 
reparation  shall  be  regulated  in  accordance  with  the  provisions  of  the  Civil  Code 
regarding  liability  for  delicts  or  quasi-delicts. 

181.  If  by  reason  of  damage  the  goods  or  objects  become  useless  for  their  des- 
tination, the  consignee  can  abandon  them  on  account  of  the  carrier  and  exact  their 
value  according  to  the  preceding  provisions. 

If  the  damage  should  have  only  caused  diminution  in  the  value  of  the  goods, 
the  consignee  must  accept  them,  the  carrier  paying  the  amount  of  the  diminution. 
If  in  the  damaged  goods  some  pieces  should  be  found  wholly  unhurt,  the  consignee 
must  accept  them,  unless  they  should  be  such  as  belong  to  a  set. 

182.  Regarding  objects  which  through  their  nature  are  subject  during  transit 
to  a  diminution  of  weight  or  measure,  the  carrier  can  Umit  his  UabUity  up  to  so 
much  per  cent,  previously  defined  or  fixed  by  experts,  which  must  have  reference  to 
each  parcel  if  the  objects  are  divided  into  parcels. 

183.  The  carrier  must  deliver  the  objects  as  soon  as  they  reach  the  place  of 
their  destination  without  undue  delay;  and  the  consignee  must  give  the  carrier 
a  receipt  for  the  goods  which  the  latter  delivers  to  him,  whenever  through  the  non- 
existence of  a  freight-note  the  original  and  the  duplicate  cannot  be  exchanged. 

The  consignee  must  also  pay  the  freight  and  expenses  within  twenty-four  hours 
of  the  receipt  of  the  goods. 

1)  Cfr.  No.  2,  XII  of  the  Survey  p.  31. 
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184.  Si  el  porteador  no  encontrare  a  la  persona  a  quien  van  destinados  los 
objetos,  ni  a  su  representante  6  dependientes,  6  si  en  el  acto  de  recibirlos  se  sus- 
citaren  cuestiones  por  diferencia  6  averia,  el  porteador  solicitara  del  Juez  de  Cb- 
mercio  y,  a  su  falta,  de  cualquier  Juez  civil,  que  acuerde  el  reconocimiento  por  uno 
6  por  tres  expertos  elegidos  y  juramentados  por  el  mismo  Juez;  y  en  su  easo,  que 
acuerde  el  deposito  y  la  venta  de  la  parte  de  ellos  que  baste  a  cubrir  el  precio  del 
porte. 

185.  Si  dentro  de  los  seis  meses  siguientes  al  deposito  no  reclamaren  los  intere- 
sados  los  objetos  depositados,  el  Juez  acordara  su  venta  en  subasta  ptiblica  y  depo- 
sitara  su  producido  en  un  banco  6  casa  mercantil  abonada  por  cuenta  de  quien 
corresponda. 

186.  Los  porteadores  y  comisionistas  de  trasporte  tienen  privilegio,  en  el  orden 
establecido  en  el  Codigo  Civil,  sobre  los  objetos  trasportados  por  el  precio  de  su 
trasporte  y  los  gastos  legitimos  hechos  en  las  mercancias  6  por  causa  de  eUa. 

Este  privilegio  cesa:  1.°  Si  las  mercancias  hubieren  pasado  a  manos  de  tercer 
poseedor  por  titulo  legitimo,  despues  de  la  entrega;  —  2.°  Si  dentro  de  los  tres 
dias  siguientes  a  la  entrega  el  porteador  no  hiciere  uso  de  su  derecho,  aunque 
las  mercancias  no  hubieren  pasado  a  manos  de  terceros. 

187.  Toda  demanda  por  reparacion  debe  ser  dirigida  contra  el  ultimo  porte- 
ador. Puede  ser  intentada  contra  el  porteador  intermediario  cuando  conste  que 
el  dano  fue  ocasionado  durante  el  trasporte  efectuado  por  el. 

Todo  porteador  Uamado  a  responder  de  hechos  no  suyos  tiene  el  derecho  de 
dirigir  sus  acciones  contra  el  porteador  que  le  precede  inmediatamente,  6  contra 
el  porteador  intermediario  responsable  del  dano,  segun  la  disposioion  precedente. 

188.  Todas  las  acciones  contra  los  porteadores  6  comisionistas  de  trasporte, 
por  causa  de  perdidas,  averia  6  retardo,  que  no  provinieren  de  fraude,  se  extinguen  : 
1.°  Por  la  recepcion  de  las  mercancias  y  el  pago  del  porte  y  gastos.  Sin  embargo, 
la  acoion  contra  el  porteador  por  perdida  parcial  6  por  averia  que  no  haya  podido 
reconocerse  en  el  acto  de  la  entrega,  subsiste  aun  despues  del  pago  del  porte  y  la 
recepcion  de  las  mercancias  con  tal  de  que  se  pruebe  que  una  li  otra  cosa  haya 
sucedido  entre  la  entrega  al  porteador  y  la  de  este  al  destinatario,  y  que  la  recla- 
macion  se  haga  dentro  de  los  cinco  dias  siguientes  a  la  entrega;  —  2.°  Por  la 
prescripcion  en  el  termino  de  seis  meses  en  las  expedioiones  hechas  dentro  del  terri- 
torlo  de  la  Republica,  y  de  un  ano  en  las  dirigidas  a  territorios  extranjeros. 

El  termino  se  contara  en  los  casos  de  perdida,  desde  que  debieron  entregarse 
los  objetos,  y  en  los  de  averias  6  retardo  desde  el  dia  en  que  el  porteador  haga  la 
entrega. 

189.  Respecto  del  trasporte  de  personas,  el  contrato  se  hara  constar  por  la 
entrega  del  correspondiente  biUete,  que  da  derecho  al  puesto ;  y  la  responsabiUdad 
por  dano  a  las  personas,  se  regira  por  las  leyes  civiles  sobre  la  proveniente  de  delitos 
y  cuasi  dehtos. 

190.  En  cuanto  a  las  materias  explosivas  6  inflamables,  reputadas  como  tales 
en  el  comercio,  toda  empresa  de  trasporte  como  cualquier  porteador  deberan  obser- 
var  ademas,  estrictamente,  las  disposiciones  de  los  reglamentos  pubUcos  para  su 
trasporte ;  y  a  falta  de  reglamento,  deberan  recibir  tales  materias  con  todas  las  con- 
diciones  de  embalaje,  marcas  y  seiiales  acostumbradas  en  el  comercio,  Uevarlas  en 
vehiculos  distintos  de  los  que  trasportan  pasajeros  y  otras  mercancias,  conducirlas 
con  todo  el  cuidado  y  precauciones  debidas  y  entregarlas  con  las  mismas  precau- 
ciones,  sin  permitir  en  absoluto  a  sus  empleados  el  uso  de  fuego,  luz,  fosforos,  ni 
fumar;  y  con  seiiales  y  con  agentes  que  hagan  saber  al  ptibUco  el  peUgro,  e  impidan 
la  aproximacion  de  personas. 

191.1)  Las  compaiiias  de  caminos  de  hierro  y  cualesquiera  otras  de  trasporte 
que  hayan  obtenido  concesiones  6  autorizacion  del  Gobierno  para  efectuarlo  en 
determinadas  vias,  no  pueden  rehusar  el  trasporte  de  los  efectos  que  se  les  confien 
con  tal  fin  de  una  de  sus  estaciones  a  otra,  salvo  que  por  la  naturaleza,  volumen 
6  peso  de  eUos,  haya  imposibihdad  material  de  colocacion  de  sus  carros;  que  las 
mercancias  esten  expuestas  a  pronta  perdida;  que  esten  ya  averiadas  6  mal  emba- 
ladas;  que  siendo  explosivas  6  inflamables  no  esten  con  las  precauciones  exigidas 
por  la  ley  6  por  los  reglamentos  oficiales  6  de  la  empresa;  6  que  la  declaracion  del 
remitente  no  contenga  todas  las  menciones  requeridas  por  la  ley  como  necesarias 
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184.  If  the  carrier  does  not  find  the  person  to  whom  the  goods  are  directed, 
or  his  representative  or  assistants,  or  if  in  the  course  of  receiving  them  questions 
of  difference  or  damage  shall  be  raised,  the  carrier  shall  apply  to  the  Commercial 
Judge,  and  faihng  him,  any  Civil  Judge,  that  he  may  grant  the  inspection  by  one 
or  by  three  experts  chosen  and  sworn  by  the  same  Judge ;  and,  as  the  case  may  be, 
that  he  should  direct  the  deposit  and  sale  of  a  part  thereof  sufficient  to  cover  the 
price  of  the  freight. 

185.  If  within  the  six  months  subsequent  to  the  deposit  those  concerned  should 
not  claim  the  goods  deposited,  the  Judge  shall  direct  their  sale  in  public  auction 
and  shall  deposit  their  proceeds  in  a  bank  or  substantial  mercantile  house  for  the 
benefit  of  him  to  whom  they  belong. 

186.  Carriers  and  transport  agents  have  a  hen,  in  the  order  set  forth  in  the 
Civil  Code,  over  the  objects  carried  for  the  amount  of  their  carriage  and  the  lawful 
expenses  incurred  on  the  goods  or  caused  thereby. 

This  hen  ceases:  1.  If  the  goods  have  passed  into  the  hands  of  a  third 
party  possessing  by  lawful  title,  after  delivery;  —  2.  If  within  the  three  days  follow- 
ing the  delivery  the  carrier  should  not  have  made  use  of  his  right,  although  the  goods 
should  not  have  passed  into  the  hands  of  a  third  party. 

187.  Every  claim  for  redress  must  be  made  against  the  last  carrier.  It  can  be 
brought  against  the  intermediary  carrier  when  it  is  clear  that  the  damage  was  occa- 
sioned during  the  carriage  effected  by  him. 

Every  carrier  called  on  to  answer  for  acts  not  his  own  has  the  right  of  bringing 
his  action  against  the  carrier  who  immediately  precedes  him,  or  against  the  inter- 
mediate carrier  responsible  for  the  damage,  according  to  the  preceding  provision. 

188.  All  actions  against  carriers  or  forwarding  agents,  on  account  of  losses, 
damages  or  delay,  which  do  not  arise  from  fraud,  lapse:  1.  By  the  acceptance 
of  the  goods  and  the  payment  of  the  freight  and  expenses.  Nevertheless,  the 
action  against  the  carrier  for  partial  loss  or  for  damage  which  could  not 
be  observed  in  the  course  of  deUvery,  subsists  even  after  payment  of  the  freight 
and  acceptance  of  the  goods  so  long  as  it  is  proved  that  either  one  or  the  other  thing 
happened  between  the  delivery  to  the  carrier  and  that  by  the  latter  to 
the  consignee,  and  that  the  claim  is  made  within  the  five  days  following  the  dehvery; 
2.  By  prescription  within  the  period  of  six  months  on  consignments  made  within  the 
territory  of  the  RepubHc,  and  of  one  year  on  those  directed  to  foreign  territories. 

The  period  shall  be  calculated  in  cases  of  loss,  from  the  time  when  the  objects 
should  have  been  delivered,  and  in  those  of  damage  or  delay  from  the  day  on  which 
the  carrier  makes  dehvery. 

189.  Regarding  the  carriage  of  persons,  the  contract  shall  be  constituted  by 
the  dehvery  of  the  appropriate  ticket,  which  gives  right  to  the  place ;  and  the  habi- 
hty  for  damage  to  persons  shall  be  regulated  by  the  civil  laws  on  liabihty  arising 
from  deUcts  and  quasi-dehcts. 

190.  As  regards  explosive  or  inflammable  materials,  regarded  as  such  in  com- 
merce, every  carrying  undertaking  as  well  as  every  carrier  must  further  observe 
strictly  the  provisions  of  the  pubhc  regulations  for  their  carriage;  and  in  default 
of  regulation,  they  must  receive  such  materials  with  all  the  conditions  of  package, 
marks  and  signs  usual  in  commerce,  place  them  in  vehicles  distinct  from  those  which 
carry  passengers  and  other  goods,  carry  them  with  all  care  and  due  precautions  and 
deUver  them  with  the  hke  precautions,  without  in  any  way  permitting  to  their  offi- 
cials the  use  of  fire,  hght,  matches  or  smoking;  and  with  signals  and  guards 
who  may  make  known  the  danger  to  the  pubhc,  and  prevent  persons  getting  near. 

191.1)  Railroad  companies  and  any  others  of  conveyance  which  have  obtained 
concessions  or  authority  from  the  Government  to  effect  the  same  on  defined  roads, 
caixQot  refuse  the  carriage  of  the  effects  which  are  entrusted  to  them  to  that  end 
from  one  of  their  stations  to  another,  unless  through  the  nature,  size  or  weight  there- 
of, there  is  a  substantial  impossibility  of  placing  them  on  their  carriages ;  or  unless 
the  goods  are  exposed  to  imminent  peril;  or  are  already  damaged  or  badly  packed; 
or  being  explosive  or  inflammable  they  do  not  accord  with  the  safeguards  insisted 
on  by  the  law  or  by  the  official  regulations  or  those  of  the  undertaking;  or  the 
declaration  of  the  sender  does  not  contain  all  the  statements  required  by  the  law 
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{)ara  la  ejeoueion  del  trasporte;  y  salvo  tambien  caso  fortuito  6  fuerza  mayor  que 
0  impida. 

192.  El  trasporte  de  pasajeros  6  mercancias  se  entiende  ajustado  bajo  las  con- 
diciones  que  contengan  los  reglamentos  ptiblicos  6  los  anuncios  de  la  empresa,  de 
acuerdo  con  las  tarifas  aceptadas  por  el  Gobiemo,  sin  perjuicio  del  derecho  de  las 
partes  para  agregar  otras  condiciones. 

1  Pero  las  estipulaciones  y  condiciones  que  excluyan  6  limiten  en  los  trasportes 
por  vias  ferreas  las  obligaciones  y  las  responsabilidades  establecidas  en  los  articulos 
175  y  176,  son  nulas  y  sin  ningun  efecto,  aunque  estuvieren  permitidas  por  regla- 
mentos generales  6  particulares,  salvo  que  a  la  limitacion  de  responsabiUdad,  corres- 
ponda  una  disminucion  del  precio  establecido  en  la  tarifa  ordinaria,  ofrecida  por 
tarifas  especiales. 

193.^)  Las  tarifas  generales  6  especiales  de  las  companias  6  empresas  de  tras- 
porte seran  aplicadas  sin  distinciones  ni  favores  individuales,  salvo  las  excepciones 
convenidas  con  el  Gobierno. 

Toda  modificacion  de  aumento  en  las  tarifas  generales  6  especiales  debera  ser 
aprobada  por  el  Gobierno,  y  publioada  con  treinta  dias  de  antioipaci6n  a  su  vigencia. 

194.  Los  conductores  de  carruajes  6  caballerias,  los  jefes  de  estacion  y  los 
patrones  de  barco  pusden  recibir  pasajeros  y  efectos  durante  el  viaje;  recibiendolos 
imponen  al  empresario  todas  las  obligaciones  concernientes  al  porteador;  pero  si 
en  el  transito  hubieren  oficinas  encargadas  de  la  recepcion  y  de  la  inscripcion,  solo 
le  las  podran  admitir  pasajeros  y  recibir  cargas. 

195.  En  todo  caso,  el  expedidor  6  cargador  debe  acompanar  d  la  entrega  6  envio 
de  los  objetos  una  declaracion  que  contenga  todas  las  condiciones  exigidas  en  el 
articulo  159  sobre  las  cartas  de  porte,  y  ademas  mencion  de  si  el  flete  estA  pagado 
6  se  debe;  de  si  el  trasporte  es  a  grande  6  pequena  velocidad;  de  la  cantidad,  en 
letras,  que  la  compania  debe  exigir  al  destinatario  al  acto  de  la  entrega  por  cuenta 
del  remitente,  si  tal  es  el  caso;  y  cuando  la  compaiiia  tenga  anexo  en  la  estaci6n 
del  destino  un  servicio  de  trasporte  de  esta  al  domicilio  del  destinatario,  si  la  en- 
trega ha  de  hacerse  en  la  estacion  6  en  ese  domicilio. 

La  compania,  a  su  vez,  debe  otorgar  al  expedidor  un  recibo  duplicado,  tornado 
del  respectivo  libro  que  ha  de  Uevar,  que  contenga  el  nombre  del  remitente  y  el 
del  destinatario  y  su  domicilio;  designacion  de  bultos  con  indicacion  de  su  natura- 
leza,  peso,  marca  y  numeros,  plazo  y  precio  total  de  trasporte  y  si  este  es  pagado 
6  debido.  El  duphcado  del  recibo  debe  ser  remitido  con  las  mercancias  al  desti- 
natario. 

196.  Los  empresarios  estan  obligados:  1.°  A  dar  a  los  pasajeros  billetes  de 
asiento;  y  a  otogar  recibos  6  conocimientos  de  los  objetos  que  se  les  entreguen 

Eara  trasportar.  En  los  trasportes  por  ferrocarriles  se  haran  constar  ademas,  cuando 
(  trasporte  deba  hacerse  por  tren  extraordinario,  6  a  grande  6  pequena  velocidad; 
—  2.  °  A  emprender  y  concluir  sus  viajes  en  los  dias  y  horas  que  fijen  sus  anuncios, 
aunque  no  esten  tornados  todos  los  asientos,  ni  tengan  los  efectos  necesarios  para 
completar  la  carga.  \ 

197.  El  pasajero  6  cargador  esta  obUgado  a  declarar,  &  requerimiento  del 
empresario,  sus  agentes  6  factores,  el  contenido  de  los  paquetes,  cofres  6  bultos, 
cualquiera  que  el  sea. 

198.  Los  pasajeros  no  estan  obHgados  a  hacer  registrar  los  sacos  de  noche, 
baUjas  6  maletas  que  segun  costumbre  no  pagan  flete;  pero  si  los  entregaren  a  los 
conductores  6  empleados  destinados  a  ese  servicio,  en  los  momentos  de  la  partida, 
los  empresarios  quedan  obligados  a  su  restitucion. 

199.  En  caso  de  perdida  de  los  objetos  entregados  4  los  empresarios,  a  sus 
agentes  6  factores,  el  pasajero  6  cargador  deberd  acreditar  su  entrega  6  importe. 

Si  la  prueba  fuere  imposible  6  insuficiente  para  fijar  el  valor  de  los  objetos 
perdidos,  se  diferira  el  juramento  al  pasajero  6  cargador  acerca  de  este  solo  punto. 

Este  juramento  se  exigira  en  la  forma  y  con  los  efectos  determinados  en  el 
Codigo  Civil  para  el  juramento  deferido  por  el  Juez. 

200.  Si  el  destinatario  retardase  el  recibo  de  las  mercancias,  la  compania 
puede  enviarle  carta  invitandole  a  recibirlas  dentro  de  un  corto  y  razonable  plazo, 
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aa  necessary  for  the  carrying  out  of  the  carriage;  and  except  also  when  fortuitous 
event  or  force  majeure  prevents. 

192.  The  carriage  of  passengers  or  goods  is  understood  as  agreed  under  the 
conditions  contained  in  the  pubhc  regulations  or  announcements  of  the  undertaking, 
in  accordance  with  the  tarfifs  approved  by  the  Government,  without  prejudice  to 
the  right  of  the  parties  to  agree  to  other  conditions. 

But  stipulations  and  conditions  which  exclude  or  limit  in  carriage  by  rail  the 
obligations  and  liabilities  estabhshed  in  Arts.  175  and  176,  are  null  and  void, 
although  they  should  be  allowed  by  general  or  particular  regulations,  unless  in 
the  limitation  of  liability  offered  by  special  tariffs  there  is  a  corresponding  diminution 
of  the  rate  laid  down  in  the  ordinary  tariff. 

193.1)  Tiie  general  or  special  tariffs  of  companies  or  undertakers  of  carriage 
shall  be  applied  without  distinction  or  favour  as  between  individuals,  in  the  absence 
of  exceptions  agreed  with  the  Government. 

Every  alteration  of  increase  in  the  general  or  special  rates  must  be  approved 
by  the  Government,  and  pubUshed  thirty  days  in  advance  of  their  being  put  into 
force. 

194.  The  drivers  of  vehicles  or  beasts  of  burden,  the  station  masters  and  the 
captains  of  boats,  must  receive  passengers  and  goods  during  the  journey;  and  on  so 
receiving  them,  aU  the  liabihties  concerning  the  carrier  are  imposed  on  the  under- 
taker ;  but  if  on  the  route  of  transit  there  should  be  offices  entrusted  with  the  recep- 
tion and  entry,  they  alone  can  accept  passengers  and  receive  consignments. 

195.  In  any  case,  the  forwarder  or  consignor  must  accompany  the  deUvery 
or  despatch  of  the  goods  with  a  declaration  which  contains  all  the  concQtions  imposed 
by  Art.  159  regarding  freight-notes,  and  must  further  mention  whether  the  freight 
is  paid  or  is  owing ;  whether  the  carriage  is  at  express  or  ordinary  speed ;  the  amount, 
in  words,  which  the  company  must  collect  from  the  consignee  on  account  of  the  sender 
at  the  time  of  delivery  if  such  be  the  case;  and  when  the  company  has  formed  a 
service  of  carriage  from  the  station  of  the  destination  to  the  address  of  the  con- 
signee, whether  the  delivery  has  to  be  made  at  the  station  or  at  such  address. 

The  company,  in  its  turn,  must  grant  to  the  forwarder  a  receipt  in  duplicate, 
taken  from  the  particular  book';-  whichj  it  has  to  keep,  containing  the  name  of 
the  sender  and  that  of  the  consignee  and  his  address ;  a  note  of  the  packages  with  a 
statement  of  their  nature,  weight,  marking  and  numbers,  conditions  and  full  price 
of  carriage,  and  if  the  latter  is  paid  or  owing.  The  duphcate  of  the  receipt  must 
be  sent  with  the  goods  to  the  consignee. 

196.  The  undertakers  are  bound :  1.  To  give  to  each  passenger  a  ticket  for  a  place; 
and  to  issue  receipts  or  freight-notes  for  the  articles  which  are  deUvered  to  them 
for  carriage.  In  carriage  by  rail,  they  must  further  have  it  stated  whether  the 
carriage  must  be  effected  by  special  train,  or  by  express  or  ordinary  speed;  —  2.  To 
commence  and  finish  their  journeys  on  the  days  and  hours  fixed  in  their  notices, 
although  aU  the  places  may  not  be  taken,  and  aU  the  effects  necessary  to  complete 
the  load  may  not  be  forthcoming. 

197.  The  passenger  or  forwarder  is  obhged  to  declare,  at  the  request  of  the 
contractor,  his  agents  or  managers,  the  contents  of  the  packages,  boxes  or  parcels, 
whatever  they  may  be. 

198.  Passengers  are  not  obhged  to  register  their  travelHng-bags,  portmanteaux, 
or  trunks,  which  according  to  usage  pay  no  freight;  but  it  they  deUver  them  to  the 
guards  or  officers  intended  for  such  service,  at  the  moment  of  starting,  the  undertak- 
ers are  bound  to  effect  restitution  thereof. 

199.  In  case  of  loss  of  articles  delivered  to  the  undertakers,  their  agents  or 
managers,  the  passenger  or  forwarder  must  prove  their  dehvery  and  value. 

If  proof  should  be  impossible  or  insufficient  to  fix  the  value  of  the  articles  lost, 
the  oath  shall  be  administered  to  the  passenger  or  forwarder  regarding  this  point 
alone. 

This  oath  shall  be  exacted  in  the  form  and  with  the  effects  appointed  in  the 
Civil  Code  for  the  oath  to  be  administered  by  the  Judge. 

200.  If  the  consignee  should  delay  acceptance  of  the  goods,  the  company  can 
forward  a  notification  requesting  him  to  receive  them  within  a  brief  and  rea- 
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pasado  el  cual  sin  verificarlo,  tendra  derecho  a  cobrar  al  destinatario  el  impuesto 
del  almacenaje  fijado  en  los  reglamentos. 

Cuando  el  trasporte  se  ha  hecho  por  vagon  complete  eon  faoultad  de  descar- 
garlo  el  destinatario,  el  retardo  en  la  descarga  obligara  a  6ste  a  pagar  un  derecho 
analogo  al  de  almacenaje,  a  menos  que  la  compania  por  necesitar  el  vagon,  haga 
ella  misma  la  descarga  por  cuenta  del  destinatario,  que  debera  reembolsarle  el  gasto. 

Si  se  trata  de  animales,  y  no  son  recibidos  dentro  de  las  veinte  y  cuatro  horas 
de  su  Uegada  por  el  destinatario,  la  compania  podra  depositaries,  a  riesgo  y  peligro 
del  propietario,  en  un  establecimiento  destinado  al  cuido  de  eUos  6,  en  su  defecto, 
en  persona  responsable,  a  quien  debera  pagar  aqu61  6  el  destinatario  los  gastos 
ocasionados. 

201.  El  destinatario  tiene  derecho  a  exigir  de  la  compaiiia  el  duplicado  del 
recibo  que  debe  ser  expedido  junto  con  las  mercancias. 

202.  Las  boletas  de  equipaje  que  deban  dar  las  empresas  y  porteadores  a  los 
pasajeros  para  la  franquicia  hasta  el  numero  de  kilos  reglamentario  no  aprovecharan 
a  terceros  que  no  sean  de  una  misma  famiUa  6  sociedad. 

Los  equipajes  no  reclamados  seran  depositados  y  sujetos  al  derecho  de  al- 
macenaje. Si  dentro  de  doce  meses  nadie  se  ha  presentado  a  reclamarlos  con  la  bo- 
leta  correspondiente  seran  vendidos  al  pregon,  con  tres  anuncios  previos  de  tres 
en  tres  dias,  por  el  Gerente  de  la  empresa  y  seran  adjudicados  al  mejor  poster, 
destinandose  su  producto  hquido  a  los  hospitales. 

Titulo  VII.    De  las  companias  de  comercio  y  de  las  cueotas  en 

participacion. 

Seccion  I.    Disposiciones  generales. 

203.1)  Las  companias  6  sociedades  de  comercio  son  aqueUas  que  tienen  por 
objeto  uno  6  mas  actos  de  comercio. 

Se  rigen  por  los  convenios  de  las  partes,  por  las  disposiciones  de  este  Codigo 
y  por  el  Codigo  Civil. 

204.2)  Las  companias  de  comercio  son  de  las  especies  siguientes:  1.°  La 
compania  en  nombre  colectivo,  en  la  cual  las  obhgaciones  sociales  estan  garantizadas 

■por  la  responsabihdad  iUmitada  y  soUdaria  de  todos  los  socios;  —  2.°  La  com- 
pania en  comandita,  en  la  cual  las  obhgaciones  sociales  estan  garantizadas  por  la 
responsabihdad  ihmitada  y  sohdaria  de  uno  6  mas  socios,  Uamados  socios  soUdarios 
6  comanditantes,  y  por  la  responsabihdad  hmitada  a  una  suma  determinada  de 
uno  6  mas  socios,  Uamados  comanditarios.  El  capital  de  los  comanditarios  puede 
estar  dividido  en  acciones;  —  3.°  La  compafiia  anonima,  en  la  cual  las  obh- 
gaciones sociales  estan  garantizadas  por  un  capital  determinado  y  en  la  que  los 
socios  no  estan  obhgados  sino  por  el  monto  de  su  accion. 

Las  companias  constituyen  personas  juridicas  distintas  de  las  de  los  socios. 

Hay  ademas,  la  sociedad  accidental  6  de  cuentas  en  participacion,  que  no 
tiene  personahdad  juridica. 

205.  La  compania  anonima  no  tiene  razon  social,  ni  se  designa  por  el  nombre 
de  ninguno  de  los  socios,  sino  por  el  objeto  para  que  se  forma  6  por  alguna  deno- 
minacion  particular.  Esta  denominacion  6  designacion  debe  distinguirse  clara- 
mente  de  la  de  toda  otra  sociedad. 

206.  El  domiciho  de  la  compaiiia  esta  en  el  lugar  que  determine  el  contrato 
constitutive  de  la  sociedad  y  a  falta  de  esta  designacion  en  el  lugar  de  su  estable- 
cimiento principal. 

207.  Si  un  nuevo  socio  es  admitido  en  una  compaiiia  ya  constituida  respende 
al  par  de  los  etros  y  de  la  manera  establecida  para  cada  compania,  de  todas  las 
obhgaciones  contraidas  por  la  sociedad  antes  de  su  admision,  aunque  la  razon  social 
cambie  por  esta  causa. 

208.  La  convencion  en  contrario  entre  los  socios  no  produce  efecto  respecto 
de  terceros. 
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sonable  period,  and  if  this  period  passes  without  it  being  done,  it  shall  have  the 
right  to  recover  from  the  consignee  the  amount  of  the  warehousing  fixed  in  the 
regulations. 

When  the  carriage  has  been  made  by  truck-load  with  a  power  of  unloading  in 
the  consignee,  delay  in  the  unloading  shall  cause  him  to  pay  a  due  analogous 
to  warehouse  due,  unless  the  company,  having  necessity  for  the  truck,  should  itself 
effect  the  unloading  on  account  of  the  consignee,  who  must  reimburse  the  expense 
thereof. 

If  it  is  question  of  animals,  and  they  are  not  accepted  by  the  consignee  within 
twenty-four  hours  of  their  arrival,  the  company  may  deposit  them,  at  the  risk  and 
peril  of  the  owner,  in  an  establishment  intended  for  their  care,  or,  in  its  default, 
with  a  responsible  person,  to  whom  either  the  consignor  or  the  consignee  must  pay 
the  expenses  caused. 

201.  The  consignee  has  the  right  to  require  from  the  company  the  duplicate 
of  the  receipt  which  must  be  despatched  together  with  the  goods. 

202.  The  luggage-tickets  which  undertakers  and  carriers  must  give  to  the  pas- 
sengers for  franking  up  to  the  proper  number  of  kUos  shall  not  avail  third  persons 
who  may  not  be  of  the  same  household  or  association. 

Luggage  not  reclaimed  shall  be  deposited  and  subject  to  warehouse  charges. 
If  within  twelve  months  no  one  has  attended  to  reclaim  it  with  the  appropriate 
ticket  it  shall  be  sold  with  pubUc  advertisement,  with  three  previous  announce- 
ments at  intervals  of  three  days,  by  the  manager  of  the  undertaking,  and  shall  be 
knocked  down  to  the  highest  bidder,  its  net  proceeds  being  applied  for  charitable 
purposes. 

Title  VII.    Of  commercial  associations  and  profit  sharing  undertakings. 

Section  I.     General  provisions. 

203.^)  Commercial  companies  or  partnerships  are  those  which  are  intended 
to  carry  out  one  or  more  commercial  transactions. 

They  are  regulated  by  the  agreements  of  the  members,  by  the  provisions  of 
this  Code,  and  by  the  Civil  Code. 

204.2)  Commercial  associations  are  of  the  following  kinds:  1.  The  unlimited 
partnership  in  which  the  partnership  obUgations  are  guaranteed  by  the  unlimited 
and  joint  and  several  liability  of  all  the  members;  —  2.  The  limited  partnership,  in 
which  the  partnership  obligations  are  guaranteed  by  the  unlimited  and  joint  and 
several  liabihty  of  one  or  more  members,  called  general  partners  or  active  partners, 
and  by  the  liabihty  limited  to  a  defined  sum  of  one  or  more  members,  caUed  limited 
partners.  The  capital  of  the  limited  partners  can  be  divided  into  shares;  —  3.  The 
jointstock  company,  in  which  the  obligations  of  the  association  are  guaranteed  by  a 
defined  capital  and  in  which  the  members  are  not  liable  except  for  the  amount  of 
their  shares.  Such  associations  constitute  juridical  persons  distinct  from  those  of 
the  members. 

There  is,  further,  the  casual  association  or  profit  sharing  adventure,  which  has 
no  juridical  personality. 

205.  A  joint-stock  company  has  no  partnership  style,  and  is  not  described 
by  the  name  of  any  of  the  members,  but  by  the  object  of  formation  or  by  any 
particular  denomination.  Such  denomination  or  designation  must  clearly  be  distin- 
guished from  that  of  every  other  association. 

206.  The  domicil  of  the  association  is  that  of  the  place  which  is  defined  by 
the  contract  constituting  the  association,  and  in  default  of  such  definition,  at  the 
place  of  its  chief  seat  of  business. 

207.  If  a  fresh  member  is  admitted  into  an  association  already  constituted, 
he  is  liable  equally  with  the  others  and  in  the  manner  appointed  for  each  associa- 
tion, for  all  the  obligations  contracted  by  the  association  before  his  admission,  al- 
though the  partnership  style  may  on  that  account  be  changed. 

208.  An  agreement  to  the  contrary  between  the  members  produces  no  effect 
regarding  third  persons. 


1)  Cfr.  No.  1  and  4,  XIII  of  the  Survey  p.  31.  —  2)  Cfr.  No.  2  and  3,  XII  of  the  Survey  p.  32. 


81  Venezuela:  C6d.  d.  com.     Libro  I.     Tit.  VII.    Companias  de  eomercio. 

209.  Los  acreedores  personales  de  un  socio  no  pueden,  mientras  dure  la  sooie- 
dad,  hacer  valer  sus  derechos  sino  sobre  la  cuota  de  utilidades  correspondiente  al 
mismo  como  resultado  del  balance  social  y  despues  de  disuelta  la  sociedad,  sobre 
la  cuota  que  le  corresponda  en  la  liquidacion. 

Pueden,  sin  embargo,  embargar  y  aun  vender  en  la  sociedad  en  comandita 
por  acciones  y  en  la  anonima  la  accion  6  acciones  de  su  deudor. 

210.  El  tercero  que  se  asocie  a  uno  de  los  socios  para  participar  en  las  utili- 
dades y  p6rdidas  que  correspondan  a  este,  no  tiene  ninguna  relacion  juridica  con 
la  sociedad. 

211.  No  se  reputan  socios  los  empleados  6  dependientes  a  quienes  se  haya 
acordado  una  porcion  de  las  utilidades  en  retribucion  de  su  trabajo. 

212.  El  socio  que  ha  aportado  acreencias  a  la  sociedad  es  responsable  de  su 
page  hasta  por  el  monto  de  la  suma  aportada  y  del  interns  corriente  desde  el  dia 
del  vencimiento  del  credito. 

Seccion  II.    De  la  compania  en  nombre  colectivo. 

213.  En  la  compania  en  nombre  colectivo  solo  pueden  haoer  parte  de  la  razon 
social  los  nombres  de  los  socios,  a  menos  que  sea  una  compania  sucesora  de  otra 
y  se  presente  con  ese  caracter. 

214.^)  La  responsabilidad  ilimitada  y  soUdaria  de  los  socios  para  con  terceros 
no  puede  ser  limitada  por  ninguna  declaracion  6  clausula  del  contrato;  pero  los 
acreedores  de  la  sociedad  no  pueden  «jercer  accion  personal  contra  los  socios  sin 
haberlo  hecho  contra  la  sociedad. 

215.  El  menor  y  la  mujer  casada  aunque  tengan  autorizacion  general  para 
comerciar,  la  necesitan  especial  para  asociarse  en  nombre  colectivo.  La  autoriza- 
ci6n  se  les  acordara  en  los  terminos  prescritos  en  los  articulos  11  y  siguientes  de 
este  Codigo. 

216.2)  gi  en  el  acto  constitutivo  de  la  compania  solo  uno  6  alguno  de  los  socios 
ban  sido  autorizados  para  obrar  y  firmar  por  ella,  solo  la  f irma  y  los  actos  de  estos 
bajo  la  razon  social  obligan  a  la  compania. 

Todo  socio  cuyo  nombre  este  incluido  en  la  razon  social  esta  autorizado  para 
tratar  por  la  compania  y  obUgarla. 

Las  limitaciones  que  se  establezcan  en  los  poderes  del  socio  administrador  no 
tienen  efecto  respecto  a  terceros.  Cuando  la  Hmitacion  de  poderes  es  de  la  admi- 
nistracion  de  alguna  agencia  6  sucursal,  rige  lo  dispuesto  en  el  articulo  103.  A  falta 
de  disposicion  especial  en  el  contrato  social,  se  entiende  que  todos  los  socios  tienen 
la  facultad  de  obrar  y  firmar  por  la  compaiiia. 

217.2)  El  que  no  siendo  socio  tolerare  la  inclusion  de  su  nombre  en  la  raz6n 
social  de  ima  compania  en  nombre  colectivo,  queda  solidariamente  responsable  de 
las  obHgaciones  contraidas  por  la  compania. 

Se  exceptua  el  caso  de  un  cedente  del  negooio,  conforme  d  lo  establecido  en  el 
articulo  32. 

218.  Los  socios  en  nombre  colectivo  no  pueden  tomar  interes  en  otra  compania  en 
nombre  colectivo  que  tenga  el  mismo  objeto  sin  el  consentimiento  de  los  otros  socios. 

Se  presume  el  consentimiento  si,  preexistiendo  ese  interes,  al  celebrarse  el  con- 
trato era  conocido  de  los  otros  socios  y  no  se  convino  expresamente  en  que  cesase. 

219.  Los  socios  no  pueden  hacer  operaciones  por  su  propia  cuenta,  ni  por 
la  de  un  tercero  en  la  misma  especie  de  eomercio  que  hace  la  sociedad. 

220.  En  caso  de  contravencion  a  los  dos  articulos  precedentes,  la  compania 
tiene  derecho  a  retener  las  operaciones  como  hechas  por  cuenta  propia,  6  d  recla- 
mar  el  resarcimiento  de  los  perjuicios  sufridos. 

Este  derecho  se  extingue  por  el  trascurso  de  tres  meses  contados  desde  el  dia 
en  que  la  sociedad  tenga  noticia  de  la  operacion,  salvo  lo  dispuesto  en  el  articulo  287. 

Secci6n  III.    De  la  compania  en  comandita. 

221.')  La  compania  en  comandita  se  administra  por  socios  responsables  sin 
Hmitacion  y  solidariamente. 

1)  Cfr.  N."  5,  XIII  del  Estudio  p.  33.  —  ")  Cfr.  N."  5,  XIII  del  Estudio  p.  33.  —  »)  Cfr. 
N."  6,  XIII  del  Estudio  p.  33. 
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209.  Personal  creditors  of  a  member  camiot,  whilst  the  association  lasts,  make 
their  rights  available  except  over  the  proportion  of  profits  belonging  to  such  member 
as  the  result  of  the  partnership  balance,  and  after  the  dissolution  of  the  association, 
over  the  proportion  which  belongs  to  him  in  the  winding-up.  They  can,  none  the 
less,  restrain  and  even  sell,  in  the  limited  partnership  by  shares  or  in  the  joint-stock 
company,  the  share  or  shares  of  their  debtor. 

210.  A  third  person  who  is  associated  with  one  of  the  members  to  share  m  the 
profits  and  losses  which  belong  to  him,  has  no  juridical  relation  towards  the  asso- 
ciation. 

211.  Officials  and  assistants  to  whom  a  portion  of  the  profits  has  been 
granted  in  remuneration  for  their  work  are  not  regarded  as  members. 

212.  A  member  who  has  contributed  credits  to  the  partnership  fund  is  liable 
for  their  payment  up  to  the  amount  of  the  sum  brought  in  and  current  interest  from 
the  day  of  the  maturing  of  the  credit. 

Section  II.    Of  unlimited  partnership. 

213.  In  unlimited  partnerships  only  the  names  of  partners  can  form  part  of 
the  partnership  style,  unless  it  is  a  partnership  succeeding  to  another  and  it  presents 
itself  in  that  character. 

214.  The  unlimited  and  joint  and  several  liability  of  the  partners  regarding 
third  persons  cannot  be  limited  by  any  declaration  or  term  of  the  contract;  but 
the  creditors  of  the  partnership  can  bring  no  personal  action  against  the  partners 
without  having  proceeded  against  the  partnership. 

215.  The  minor  and  the  married  woman,  although  they  may  have  general  autho- 
rity to  trade,  need  special  authority  in  order  to  become  members  of  an  unlimited 
partnership.  The  authority  shaU  be  granted  to  them  in  the  terms  prescribed  by  Arts. 
11  and  following  of  this  Code. 

216.2)  If  in  the  instrument  constituting  the  partnership  only  one  or  some  of 
the  members  have  been  authorized  to  operate  and  sign  therefor,  only  the  signa- 
ture and  instruments  of  the  members  so  authorized  under  the  partnership  style  make 
the  association  Uable. 

Every  partner  whose  name  is  included  in  the  partnership  style  is  authorized 
to  act  for  the  association  and  biad  it. 

The  hmitations  which  are  imposed  on  the  powers  of  the  managing  partner  have 
no  effect  regarding  third  persons.  When  the  hmitation  of  powers  is  in  respect  of 
the  management  of  any  agency  or  branch,  the  provision  in  Art.  103  prevails.  In 
default  of  special  provision  in  the  partnership  instrument,  it  is  understood  that  all 
the  partners  have  the  power  of  operating  and  signing  on  behalf  of  the  partnership. 

217.2)  He  who  not  being  a  partner  allows  the  inclusion  of  Ms  name  in 
the  partnership  style  of  an  unlimited  partnership,  becomes  jointly  and  severally 
liable  for  the  obligations  contracted  by  the  partnership. 

The  case  of  the  assignor  of  a  business  is  excepted,  in  conformity  with  what  is 
laid  down  in  Art.  32. 

218.  General  partners  cannot  take  an  interest  in  another  unhmited  partnership 
which  has  the  same  object,  without  the  consent  of  the  other  partners. 

The  consent  is  presumed  if,  that  interest  pre-existing,  it  was  known  to  the  other 
partners  at  the  making  of  the  contract  and  it  was  not  expressly  agreed  that  it  should 
cease. 

219.  Partners  cannot  operate  on  their  own  account,  nor  for  that  of  a  third 
person,  in  the  same  kind  of  trade  as  the  partnership  carries  on. 

220.  In  case  of  contravention  of  the  two  preceding  articles,  the  partnership 
has  the  right  to  treat  the  transactions  as  made  on  its  own  account,  or  to  claim  indem- 
nity for  losses  sustained. 

Such  right  lapses  by  the  effluxion  of  three  months  calculated  from  the  day  on 
which  the  partnership  has  notice  of  the  operation,  subject  only  to  the  provision 
in  Art.  287. 

Section  III.    Of  limited  partnership. 

221.3)  A  limited  partnership  is  managed  by  partners  liable  without  limi- 
tation and  jointly  and  severally. 

1)  Cfr.  No.  5,  XIII  of  the  Survey  p.  33.  —  2)  Cfr.  No.  5,  Xin  of  the  Survey  p.  33.  — 
»)  Cfr.  No.  6,  Xlll  of  the  Survey  p.  33. 
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La  razon  social  de  la  compafiia  debe  necesariamente  ser  el  nombre  de  uno 
6  varies  de  los  socios  solidariamente  responsables,  a  menos  que  sea  el  de  una  com- 
pafiia sucesora  de  otra  y  se  presente  con  tal  caracter. 

El  comanditario  cuyo  nombre  quede  incluido  en  la  razon  social  es  respon- 
sable  de  todas  las  obligaciones  de  la  compafiia  como  socio  soUdario. 

222.  Cuando  en  una  compafiia  en  comandita  haya  dos  6  mas  socios  solidarios, 
ya  administren  los  negocios  de  la  compafiia  todos  juntos,  ya  uno  6  varios  por  todos, 
regiran  respecto  de  ellos  las  reglas  de  la  compafiia  en  nombre  eolectivo  y  respecto 
de  los  comanditarios  las  reglas  de  la  compafiia  en  comandita. 

Las  disposiciones  de  los  articulos  218  y  219,  se  aplicaran  al  socio  6  socios  soli- 
darios. 

223.  Los  socios  comanditarios  solo  responden  por  los  actos  de  la  sociedad  con 
el  capital  que  pusieron  6  debieron  poner  en  eUa. 

Si  a  los  comanditarios  se  hubiere  pagado  por  sus  capitales  intereses  6  divi- 
dendos  de  utiUdades  prometidas  en  el  contrato  social,  no  estaran  obligados  a  resti- 
tuirlos,  si  de  los  balances  sociales  hechos  de  buena  fe,  segtin  los  cuales  se  acordo  el 
pago,  resultasen  beneficios  suficientes  para  acordarlos. 

Pero  si  ocurre  disminucion  del  capital  social,  este  debe  reintegrarse  con  las  utili- 
dades  sucesivas  antes  de  que  se  hagan  ulteriores  pagos  6  se  distribuyan  dividendos. 

224.  Los  comanditarios  no  pueden  ejecutar  acto  alguno  de  administracion, 
ni  pueden  ser  apoderados  generales;  pero  si  pueden  ser  apoderados  especiales  de 
eUa,  expresandolo  claramente.  La  contravencion  a  esta  disposicion  hace  respon- 
sable  al  comanditario  como  socio  soUdario. 

Esta  prohibicion  no  se  extiende  a  los  contratos  que  la  compafiia  haga  por  su 
cuenta  con  los  comanditarios  como  si  fuesen  extranos. 

225.  Las  observaciones  y  consejos,  los  actos  de  inspeccion  y  vigUancia  y  el 
nombramiento  y  revocacion  de  los  administradores  en  los  casos  previstos  por  la  ley,  y 
las  autorizaciones  dadas  a  los  administradores  en  los  limites  del  contrato  social 
para  los  actos  que  excedan  de  sus  facultades  no  bacen  responsables  al  comanditario 
como  solidario. 

226.^^)  En  las  compafiias  en  comandita  por  acciones  el  socio  administrador 
puede  ser  revocado  por  decision  de  la  asamblea  general  de  los  accionistas  tomada 
por  la  mayoria  que  establece  el  articulo  270,  quedando  a  los  socios  que  difieran 
de  esta  decision  el  derecbo  de  separarse  de  la  manera  establecida  en  el. 

El  socio  administrador  revocado  queda  responsable  para  con  los  terceros  por 
las  obligaciones  contraidas  durante  su  administracion,  salvo  su  reclamo  contra  la 
sociedad. 

Si  la  revocacion  ba  sido  becha  sin  justos  motives,  el  socio  administrador  revo- 
cado tiene  derecbo  al  resarcimiento  de  los  danos. 

227.  La  asamblea  general,  con  la  mayoria  y  bajo  las  reservas  establecidas  en  el 
articulo  precedente,  puede  subrogar  otra  persona  en  lugar  del  administrador  revo- 
cado, muerto,  entrediobo  6  inbabilitado ;  pero  si  los  administradores  son  varios, 
el  nombramiento  debe  ser  aprobado  por  los  otros  administradores. 

El  nuevo  administrador  queda  constituido  en  socio  solidario. 

Seccion  IV.    De  la  compafiia  anonima. 

228.2)  La  compafiia  anonima  es  administrada  por  uno  6  mas  administradores 
temporales  revocables,  socios  6  no  socios. 

229.  Los  administradores  no  responden  sino  de  la  ejecucion  del  mandato  y 
de  las  obHgaciones  que  la  ley  les  impone;  y  no  contraen  por  razon  de  su  adminis- 
tracion ninguna  obllgacion  personal  por  los  negocios  de  la  compafiia. 

No  pueden  bacer  otras  operaciones  que  aqueUas  que  esten  expresamente  esta- 
blecidas en  el  estatuto  social;  en  caso  de  trasgresion  son  responsables  personal- 
mente,  asi  para  los  terceros  como  para  la  sociedad. 

230.2)  Los  administradores  deben  depositar  en  la  caja  social  un  numero  de 
acciones  determinadas  por  los  estatutos. 

Estas  acciones  quedan  afectas  en  totaUdad  a  garantizar  todos  los  actos  de  la 
gestion,  aun  los  exclusivamente  personales  a  uno  de  los  administradores.     Seran 

1)  Cfr.  N.°  6,  XIII  del  Estudio  p.  33.    —  2)  Cfr.  N.°  7,  XIII  del  Estudio  p.  33. 
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The  partnersliip  style  of  the  association  must  of  necessity  be  the  name  of  one 
or  several  of  the  partners  jointly  and  severally  liable,  unless  it  should  be  that  of 
a  partnership  succeeding  another  and  be  so  represented. 

A  limited  partner  whose  name  is  included  in  the  partnership  style  is  liable 
for  all  the  obUgations  of  the  partnership  as  a  joint  and  several  member. 

222.  When  in  a  limited  partnership  there  are  two  or  more  partners  Jointly 
and  severally  liable,  whether  they  administer  the  affairs  of  the  partnership  all  to- 
gether, or  one  or  several  for  all,  the  regulations  of  an  unlimited  partnership  shall 
govern  regarding  them,  and  the  rules  of  the  Umited  partnership  shall  apply  regarding 
the  limited  partners. 

The  provisions  of  Arts.  218  and  129  shall  be  applied  to  the  partner  or  partners 
jointly  and  severally  liable. 

223.  The  Hmited  partners  are  liable  for  the  transactions  of  the  partnership 
only  to  the  extent  of  the  capital  which  they  shall  place  or  ought  to  place  therein. 

When  interest  or  dividends  on  the  profits,  promised  in  the  partnership  in- 
strument, have  been  paid  to  the  limited  partners  in  respect  of  their  capital  they 
shall  not  be  bound  to  restore  the  same,  if  from  the  partnership  balance-sheets  made 
in  good  faith,  according  to  which  the  payment  was  agreed,  profits  sufficient  to 
warrant  the  payment  should  be  shown. 

But  i£  a  diminution  of  the  partnership  capital  happens,  it  must  be  restored  out 
of  subsequent  profits  before  further  payments  are  made  or  dividends  distributed. 

224.  The  limited  partners  cannot  carry  out  any  act  of  management,  nor  can 
they  be  general  attorneys;  but  they  can  be  special  attorneys  for  the  partnership, 
being  clearly  so  expressed.  Contravention  of  tMs  provision  makes  a  Umited  partner 
liable  as  a  joint  and  several  partner. 

This  prohibition  does  not  extend  to  contracts  made  by  the  partnership  with 
the  limited  partners  as  if  they  were  strangers. 

225.  Advice  and  counsel,  acts  of  inspection  and  safeguarding,  and  the  nomina- 
tion and  removal  of  managers  in  the  eases  provided  by  the  law,  and  authorities  given 
to  managers  within  the  Umits  of  the  partnership  iastrument  for  transactions  which 
exceed  their  own  powers,  do  not  make  a  limited  partner  liable  as  if  a  general  partner. 

226.1)  jn  partnerships  limited  by  shares  the  appointment  of  the  managing 
partner  can  be  revoked  by  decision  of  the  general  meeting  of  the  shareholders  taken 
by  the  majority  as  set  forth  in  Art.  270,  leaving  to  the  partners  who  differ  from 
such  decision  the  right  of  severing  themselves  in  the  manner  estabUshed  therein. 

A  managing  partner  recalled  remains  Uable  towards  third  persons  for  obU- 
gations contracted  during  his  management,  saving  his  claim  over  against  the  part- 
nership. 

If  the  revocation  has  been  made  without  good  grounds,  the  managing  partner 
recaUed  has  the  right  to  indenmity  for  damages. 

227.  The  general  meeting,  by  the  majority  and  under  the  reservations  esta- 
bUshed in  the  preceding  article,  can  substitute  another  person  in  the  place  of  the 
manager  recaUed,  dead,  interdicted  or  incapacitated;  but  if  the  managers  are  several, 
the  nomination  must  be  approved  by  the  other  managers. 

The  new  manager  becomes  constituted  an  active  partner. 

Section  IV.    Of  the  joint-stock  company. 

228.^)  A  joint-stock  company  is  managed  by  one  or  more  directors  appointed 
for  the  time  being  and  removable,  either  members  or  non-members. 

229.  The  directors  only  answer  for  the  carrying  out  of  the  agency  and  of  the 
obUgations  which  the  law  imposes  on  them;  and  they  do  not  contract  by  reason  of 
their  directorate,  any  personal  obUgation  for  the  business  of  the  company. 

They  cannot  carry  out  operations  other  than  those  which  are  expressly  set 
forth  in  the  articles  of  the  company;  in  case  of  transgression  they  are  personaUy  re- 
sponsible as  well  towards  third  persons  as  towards  the  company. 

230.2)  The  directors  must  lodge  in  the  company  chest  a  number  of  shares 
fixed  by  the  articles  of  association. 

Such  shares  are  wholly  Uable  as  a  guarantee  of  aU  the  transactions  of  the  mana- 
gement, even  those  exclusively  personal  to  one  of  the  directors.  They  shall  be  in- 

1)  Cfr.  No.  6,  XIII  of  the  Survey  p.  33.  —  ')  Cfr.  No.  7,  XIII  of  the  Survey  p.  33. 
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inalienables  y  se  marcaran  con  un  sello  especial  que  indique  su  inalienabilidad. 
Cuando  la  cuenta  de  los  administradores  sea  aprobada,  se  les  pondra  una  nota 
suscrita  por  la  direccion  indicando  que  ya  son  enajenables. 

Secci6n  V.    §  1.°    Disposiciones  comunes  4  la  compania  en 
comandita  por  acciones  y  4  la  compania  anonima. 

231.1)  Los  promo  tores  son  responsables  solidariamente  y  sin  limitacion  de  las 
obligaciones  que  contraigan  para  constituir  la  sociedad,  salvo  su  reclamo  contra 
6sta  si  hubiere  lugar. 

EUos  asumen  a  su  propio  riesgo  las  consecuencias  de  sus  aotos  y  hacen  los 
gastos  necesarios  para  la  constitucion  de  la  compania;  y  si  esta  no  se  constituye, 
no  tienen  accion  alguna  contra  los  suscritores  de  acciones. 

232.2)  En  la  constitucion  de  la  compania  los  promotores  no  pueden  reservarse 
ningun  premio,  corretaje  6  beneficio  particular  tornado  del  capital  social  6  repre- 
sentado  en  acciones  u  obligaciones  de  beneficio. 

Todo  pacto  contrario  es  nulo. 

Sin  embargo,  podran  reservarse  una  parte  de  las  utilidades  durante  un  tiempo 
determinado,  cuyo  pago  no  tenga  lugar  sino  despues  de  la  formacion  y  aprobacion 
de  los  balances  respectivos. 

No  se  reputa  premio  el  reembolso  de  los  gastos  realmente  beohos  para  pro- 
mover  la  constitucion  de  la  compania  6  de  valores  aportados  que  sean  utilizables 
por  la  empresa. 

233.  La  compania  puede  quedar  constituida  por  la  declaracion  ante  el  Re- 
gistro  de  Comercio  de  todos  los  suscritores  en  que  conste  el  objeto  de  eUa  y  su 
nombre,  el  monto  del  capital  social  y  de  la  cantidad  enterada  en  caja.  Acompa- 
naran  ademas  para  su  archivo  los  estatutos  de  la  compaiiia. 

234.3)  gi  la  sociedad  fuere  constituida  por  suscricion  piiblica,  los  promotores 
deben  hacer  un  prospecto  que  indique  el  objeto  de  la  sociedad;  el  capital  social 
necesario;  el  numero  de  acciones;  su  monto  y  respectivos  derecbos;  los  aportes 
y  condiciones  bajo  las  cuales  se  hacen;  las  ventajas  en  provecho  particular  de  los 
promotores  no  prohibidas  por  la  ley  y  las  clausulas  principales  de  los  estatutos.  El 
prospecto  debe  estar  suscrito  por  eUos  y  puede  establecer  un  termino  distinto  del 
fijado  por  el  articulo  237  para  la  extincion  de  las  obligaciones  de  los  suscritores. 

235.*)  Para  la  constitucion  definitiva  de  la  compania  es  necesario  que  est6 
suscrita  la  totalidad  del  capital  social  y  entregada  en  caja  por  cada  accionista  la 
quinta  parte  por  lo  menos  del  monto  de  las  acciones  por  el  suscritas,  con  tal  que 
en  el  contrato  social  no  se  exija  mayor  entrega;  pero  cuando  se  hicieren  aportes 
que  no  consistan  en  numerario,  6  se  estipulen  ventajas  en  provecho  particular 
de  alguno  6  algunos  socios,  deberdn  cumplirse  ademas  las  prescripciones  del  ar- 
ticulo 239. 

236.  La  suscricion  de  las  acciones  debe  ser  hecha  bajo  uno  6  mas  ejemplares 
del  prospecto  de  los  promotores  6  del  proyecto  de  los  estatutos  de  la  sociedad. 

La  suscricion  puede  tambi6n  hacerse  por  cartas  dirigidas  por  los  suscritores 
&  los  promotores. 

Las  ventajas  concedidas  a  los  promotores,  aunque  sean  aceptadas  por  los 
suscritores,  no  tienen  efecto  si  no  ban  sido  aprobadas  en  la  asamblea  a  que  se  refiere 
el  articulo  239. 

237.  Suscrito  el  capital  social,  los  promotores  avisar4n  por  la  prensa  a  loa 
suscritores,  sin  perjuicio  de  hacerlo  de  otra  manera,  que  deben  proceder  a  depositar 
en  caja  la  cuota-parte  que  les  corresponde.  El  deposito  se  hara  en  un  banco,  si  lo 
hay  en  el  lugar  de  la  constitucion  de  la  compania  6  si  no  en  persona  abonada  y  4 
disposicion  de  los  administradores  de  la  compania  despues  de  su  constitucion  defi- 
nitiva. 

Los  suscritores  tienen  derecho  a  declararse  redimidos  de  la  obligacion  con- 
traida,  si  dentro  de  tres  meses  a  contar  de  la  suscricion  no  se  ban  6umplido  las  for- 
malidades  establecidas  en  el  articulo  244. 

238.  Trascurrido  el  termino  fijado  para  entregar  en  caja  los  accionistas  su 
cuota-parte,  tienen  los  promotores  el  derecho  de  obligar  a  los  morosos  a  la  entrega 

1)  Cfr.  N.°  8,  Xni  del  Estudio  p.  33.  —  2)  Cfr.  N.°  9,  XIII  del  Estudio  p.  34.  ~  3)  Cfr. 
N.°  11,  XIII  del  Estudio  p.  34.  —  *)  Cfr.  N."  11,  XIII  del  Estudio  p.  34. 
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capable  of  alienation  and  shall  be  marked  by  a  special  stamp  indicating  their 
non-assignabUity.  When  the  accounts  of  the  directors  are  approved,  a  note  shall  be 
placed  thereon,  subscribed  by  the  directorate,  indicating  that  they  are  now  assignable. 

Section  V.  §  1.  General  provisions  common  to  the  partnership  limited 
by  shares  and  to  the  joint-stock  company. 

231.1)  The  promoters  are  responsible  jointly  and  severally  and  without  limi- 
tation for  the  obligations  which  they  contract  for  the  constitution  of  the  company, 
saving  their  claim,  if  any  exists,  against  the  company. 

They  assume  at  their  own  risk  the  consequences  of  their  acts  and  incur  the 
expenses  necessary  for  the  constitution  of  the  company;  and  if  it  is  not  constituted, 
they  have  no  action  against  the  subscribers  of  shares. 

232.2)  In  the  constitution  of  the  company  the  promoters  cannot  reserve  to 
themselves  any  individual  reward,  brokerage  or  advantage  taken  from  the  Joint 
capital  or  represented  in  shares  or  beneficial  obligations. 

Every  agreement  to  the  contrary  is  void. 

None  the  less,  they  can  reserve  to  themselves  a  part  of  the  profits  during  a 
defined  time,  the  payment  of  which  does  not  take  place  except  after  the  preparation 
and  approval  of  the  particular  balance-sheets. 

It  is  not  regarded  as  a  reward  to  obtain  the  reimbursement  of  expenses 
actually  incurred  for  bringing  about  the  formation  of  the  company  or  of  values 
brought  in  which  may  are  utilized  for  the  undertaking. 

233.  A  company  can  become  constituted  by  the  declaration  at  the  Commer- 
cial Registry  of  all  the  subscribers  of  what  its  object  consists  and  its  name,  the 
amount  of  the  company  capital  and  of  the  sum  deposited  in  the  coffers.  The  articles 
of  association  shall  also  accompany  the  declaration  for  registration. 

234.3)  If  t]ie  company  should  be  constituted  by  public  subscription,  the  pro- 
moters must  prepare  a  prospectus  which  indicates  the  objects  of  the  company; 
the  necessary  company  capital;  the  number  of  shares;  their  amount  and  respective 
rights;  the  contributions  and  conditions  on  which  they  are  issued;  the  advantages 
for  the  private  benefit  of  the  promoters  not  prohibited  by  the  law  and  the  prin- 
cipal clauses  of  the  articles  of  association.  The  prospectus  must  be  subscribed  by 
them  and  may  set  forth  a  period  distinct  from  that  fixed  by  art.  237  for  the  extinc- 
tion of  the  obligations  of  the  subscribers. 

235.*)  For  the  definitive  constitution  of  the  company  it  is  neceesary  that 
the  whole  of  the  company  capital  should  be  subscribed  and  that  there  should  be 
paid-up  by  each  shareholder  one  fifth  part  at  least  of  the  amount  of  the  shares  sub- 
cribed  by  him,  provided  the  memorandum  of  association  does  not  impose  a 
larger  payment-up;  but  when  they  have  brought  in  other  than  a  monetary  con- 
tribution, or  stipulate  for  advantages  for  the  individual  benefit  of  one  or  more  mem- 
bers, the  provisions  of  Art,  239  must  be  fulfilled  in  addition. 

236.  An  application  for  shares  must  be  made  upon  one  or  more  copies  of  the 
prospectus  of  the  promoters,  or  of  the  draft  of  the  articles  of  the  company. 

The  application  can  also  be  made  by  letters  directed  by  the  subscribers  to  the 
promoters. 

The  advantages  granted  to  the  promoters,  although  they  may  be  accepted  by 
the  subscribers,  have  no  effect  if  they  have  not  been  approved  in  the  general  meeting 
to  which  Art.  239  refers. 

237.  When  the  company  capital  is  subscribed,  the  promoters  shall  notify  to 
the  subscribers  through  the  press,  without  prejudice  to  the  notification  being  made 
in  any  other  way,  that  they  must  proceed  to  pay  up  the  proportion  which  concerns 
them.  The  deposit  must  be  made  in  a  bank,  if  there  is  one  in  the  place  of  the 
formation  of  the  company,  and  if  not,  with  a  responsible  person,  and  at  the  disposal 
of  the  directors  of  the  company  after  its  definite  formation. 

The  subscribers  have  the  right  to  declare  themselves  free  from  the  obligation 
contracted,  if  within  three  months  calculated  from  the  subscription  the  formalities 
set  forth  in  Art.  244  have  not  been  fulfilled. 

238.  After  the  period  fixed  for  payment-up  of  their  proportion  by  the  share- 
holders has  elapsed,  the  promoters  have  the  right  of  compelling  payment  thereof 

1)  Cfr.  No.  8,  XIII  of  the  Survey  p.  33.  —  2)  Cfr.  No.  9,  XIII  of  the  Survey  p.  34.  — 
S)  Cfr.  No.  11,  XIII  of  the  Svirvey  p.  34.  —  *)  Cfr.  No.  U,  XIII  of  the  Survey  p.  34. 
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de  ella  y  aun  a  los  danos  y  perjuicios,  6  a  dar  por  no  hecha  esta  suscricion,  susti- 
tuy^ndola  con  otra. 

239.  Entrada  en  caja  la  parte  del  capital  social  necesaria  para  la  constitu- 
ci6n  de  la  compania,  los  promotores  deben  convocar  a  los  accionistas  a  asamblea 
general,  la  cual:  1.°  Reconoce  y  aprueba  la  suscricion  del  capital  y  la  entrega  en 
efectivo  de  las  cuotas  sociales;  el  valor  de  las  concesiones,  patentes  de  invencion 
6  cualquier  otro  valor  aportado  como  capital,  y  las  ventajas  estipuladas  como 
proyecho  particular  de  algun  socio,  a  no  ser  que  se  acuerde  el  nombramiento  de 
peritos,  de  conformidad  con  lo  establecido  en  el  articulo  242;  —  2.°  Discute  y 
aprueba  los  estatutos  sociales;  —  3.°  En  las  companias  anonimas  nombra  los  ad- 
ministradores;  —  4.°  Nombra  los  comisarios. 

La  convocatoria  para  esta  asamblea  se  hara  por  la  prensa,  con  ocho  dias  de 
anticipacion  por  lo  menos,  en  uno  de  los  periodicos  de  mas  circulacion,  y  tambien 
por  cartas  misivas  dirigidas  personalmente  a  los  accionistas;  pero  sin  que  deba 
justificarse  el  cumplimiento  de  esta  formalidad. 

240.  Los  promotores,  desde  el  mismo  dia  de  la  convocatoria  de  la  asamblea 
a  que  se  refiere  el  articulo  anterior,  depositaran  en  algun  lugar  publico  conocido, 
a  disposicion  de  los  accionistas,  el  proyecto  de  estatutos  de  la  compaiiia  y  los  demas 
documentos  necesarios  al  conocimiento  del  negocio,  diciendolo  asi  en  la  convo- 
catoria. 

241.  Si  alguno  de  los  accionistas  declara  en  la  asamblea  general  que  no  esta 
suficientemente  instruido,  puede  pedir  que  la  reunion  se  difiera  por  tres  dias,  y  si 
la  proposicion  es  apoyada  por  un  numero  de  accionistas  que  representen  la  cuarta 
parte  del  capital  suscrito  por  los  concurrentes  a  la  reunion,  quedara  esta  diferida. 
Si  pidiere  un  termino  mas  largo,  decidira  la  mayoria  que  represente  la  mitad  del 
capital  suscrito  por  los  concurrentes. 

242.  Si  algun  accionista  presente  pidiere  que  antes  de  aprobar  la  estimacion 
de  los  aportes  que  no  consisten  en  dinero,  6  las  ventajas  en  provecho  particular 
de  alguno  6  algunos  socios,  se  haga  una  estimacion  por  peritos,  asi  se  hara,  nom- 
brando  la  asamblea  los  peritos,  y  difiriendose  la  reunion  de  esta  hasta  que  el  informe 
de  aqueUos  haya  estado  impreso  y  a  disposicion  de  los  accionistas  por  tres  dias  por 
lo  menos. 

Los  asociados  que  hacen  el  aporte  6  estipulan  ventajas  sometidas  a  la  deci- 
sion de  la  asamblea  no  tienen  en  ella  voto  deUberativo. 

A  falta  de  aprobacion,  la  sociedad  queda  sin  efecto  respecto  de  todos  los  in- 
teresados. 

La  aprobacion  de  la  asamblea  no  impedira  en  lo  sucesivo  el  ejercicio  de  la  accion 
que  pueda  intentarse  por  fraude  6  dolo. 

243.  En  las  asambleas  para  la  constitucion  de  la  compania  cada  suscritor 
tiene  un  voto,  cualquiera  que  sea  el  numero  de  acciones  que  haya  suscrito,  y  basta 
la  concurrencia  de  la  mitad  de  los  suscritores  y  el  consentimiento  de  la  mayoria 
absoluta  de  los  presentes.  Estos  representan  a  los  ausentes  para  todos  los  fines 
de  constitucion  de  la  compania;  pero  para  variar  las  bases  sociales  establecidas 
en  el  prospecto,  se  necesita  la  mayoria  establecida  en  el  articulo  270.  En  este  caso, 
los  socios  disidentes  tienen  el  derecho  de  separarse,  manifestandolo  en  la  misma 
asamblea,  y  la  sociedad  no  queda  constituida  sino  cuando  han  sido  reempla- 
zados. 

244.  Dentro  de  diez  dias  de  terminadas  las  reuniones  de  la  asamblea  a  que 
se  refieren  los  articulos  anteriores,  haran  el  administrador  6  los  administradores 
nombrados,  una  declaracion  por  documento  otorgado  en  el  Registro  de  Comercio 
del  domicilio  de  la  compaiiia,  en  que  conste  especificadamente  que  se  ha  cumphdo 
con  las  formaUdades  de  ley  para  la  formacion  de  la  compania. 

Como  comprobante  de  esa  declaracion ,  acompaiiaran  para  su  archivo  una  Usta 
de  los  suscritores,  un  estado  de  las  entregas  en  caja  por  cuenta  de  acciones,  una 
copia  de  las  actas  de  la  asamblea  para  la  constitucion  de  la  compania  y  un  ejemplar 
de  los  estatutos  de  eUa. 

Dentro  del  mismo  termino  de  diez  dias  se  pubhoara  por  la  prensa  la  declaracion 
a  que  se  refiere  el  parrafo  primero  de  este  articulo. 

245.  Los  administradores  son  personal  y  soKdariamente  responsables  de  la 
verdad  de  los  hechos  declarados  y  de  los  documentos  acompanados. 
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and  also  of  damages  and  losses  from  dilatory  persons,  or  of  declaring  the  sub- 
scription void,  and  replacing  it  by  another. 

239.  When  the  necessary  proportion  of  the  company  capital  to  enable  the 
formation  of  the  company  has  been  paid-up,  the  promoters  must  convene  a  general 
meeting  of  the  shareholders,  which:  1.  Examines  and  approves  the  subscription 
of  the  capital  and  the  effective  payment  of  the  proportion  paid-up  the  value  of  the 
concessions,  letters-patent  or  any  other  security  brought  in  as  capital,  and  the  ad- 
vantages stipulated  as  the  individual  profit  of  any  member,  unless  the  nomination 
of  experts  is  agreed  upon  in  conformity  with  the  provisions  of  Art.  242 ;  —  2.  Dis- 
cusses and  approves  the  articles  of  association;  —  3.  In  the  case  of  joint-stock  com- 
panies nominates  the  directors;  —  4.  Nominates  the  auditors. 

The  announcement  for  such  meeting  shall  be  made  in  the  press,  eight  days  in 
advance  at  least,  in  one  of  the  best  circulating  newspapers,  and  also  by  letter  directed 
personally  to  the  shareholders ;  but  without  it  being  necessary  to  prove  the  fulfil- 
ment of  the  latter  formality. 

240.  The  promoters,  on  the  date  of  the  summoning  of  the  meeting  to  which 
the  preceding  article  refers,  shall  deposit  in  some  well -known  pubUc  place,  at  the  dis- 
posal of  the  shareholders,  the  draft  articles  of  association  of  the  company  and  the 
other  documents  necessary  for  the  knowledge  of  the  business,  announcing  the 
deposit  in  the  convening  notice. 

241.  If  any  shareholder  should  declare  at  the  general  meeting  that  he  is 
not  sufficiently  informed,  he  can  request  that  the  meeting  be  postponed  for  three 
days,  and  if  the  proposition  is  supported  by  a  number  of  shareholders  repi;esenting 
the  fourth  part  of  the  capital  subscribed  by  those  attending  the  meeting,  it  shall 
be  postponed. 

If  he  should  request  a  larger  period,  the  majority  which  represents  half  the 
capital  subscribed  by  those  attending  shall  decide. 

242.  If  any  shareholder  present  should  request  that,  before  approving  the 
valuation  of  the  contributions  not  consisting  of  money,  or  the  advantages  for  the 
individual  profit  of  one  or  more  members,  a  skilled  valuation  should  be  made,  it 
shall  be  so  made,  the  meeting  nominating  the  experts,  and  the  assembling  thereof 
being  postponed  until  their  report  has  been  printed  and  at  the  disposal  of  the 
shareholders  for  three  days  at  least. 

The  members  making  the  contribution  or  stipulating  for  advantages  submitted 
to  the  decision  of  the  meeting,  have  no  deUberative  vote  in  the  decision. 

In  default  of  approval,  the  company  becomes  inoperative  regarding  all  concerned. 

The  approval  of  the  meeting  shall  not  prevent  the  subsequent  bringing  of  an 
action  for  fraud  or  deceit. 

243.  In  meetings  for  the  formation  of  the  company  each  subscriber  has  one 
vote,  whatever  be  the  number  of  shares  he  may  have  subscribed,  and  the  presence 
of  one  half  of  the  subscibers  and  consent  of  the  bare  majority  of  those  present  is 
sufficient.  They  represent  the  absent  for  aU  the  purposes  of  the  formation  of  the 
company;  but  in  order  to  modify  the  substratum  of  the  association  set  forth  in  the 
prospectus,  the  majority  appointed  by  Art.  270  is  necessary.  In  such  case,  the 
members  dissenting  have  the  right  of  withdrawal,  stating  it  at  the  meeting  itself  j 
and  the  company  does  not  become  formed  without  their  being  replaced. 

244.  Within  ten  days  from  the  time  when  the  assembhes  of  the  meeting, 
to  which  the  former  articles  refer,  have  terminated,  the  director  or  directors  nomi- 
nated shall  make  a  declaration  by  a  document  executed  in  the  Commercial  Registry 
of  the  domicil  of  the  company,  in  which  shall  be  specifically  stated  that  the  legal 
formahties  for  the  formation  of  the  company  have  been  comphed  with. 

As  vouching  such  declaration,  a  list  of  the  subscribers  shall  be  lodged  for  enrol- 
ment, also  a  statement  of  the  sums  paid-up  on  account  of  shares,  a  copy  of  the  reso- 
lutions of  the  meeting  for  the  constitution  of  the  company  and  a  copy  of  the  articlea 
of  association  thereof. 

Within  the  same  period  of  ten  days  the  declaration  to  which  the  first  paragraph 
of  this  article  refers  shall  be  published  in  the  press. 

245.  The  directors  are  Uable  personally  and  jointly  and  severally  for  the  trutlk 
of  the  facts  declared  and  the  accompanying  documents. 

B  12 
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§  2.°    De  los  administradores. 

246.  Los  administradores  exigiran  a  los  promotores  y  &tos  les  entregaran 
todos  los  documentos  y  la  correspondencia  referentes  a  la  compania  y  a  su  cons- 
titucion. 

247.  Ademas  de  los  libros  prescritos  a  todo  comerciante,  los  administradores 
de  la  compania  deben  tener:  1.°  El  Hbro  de  accionistas  donde  conste  el  nombre 
y  domiciUo  de  cada  uno  de  ellos,  con  expresion  del  niimero  de  acciones  que  posea 
y  de  las  sumas  que  haya  entregado  por  cuenta  de  las  acciones,  tanto  por  el 
capital  primitivo,  como  por  cualquier  aumento,  y  las  cesiones  que  haga;  —  2.  El 
libro  de  actas  de  la  asamblea;  —  3.°  El  libro  de  actas  de  la  junta  de  ad- 
ministradores. 

Cuando  los  administradores  son  varios  se  requiere  para  la  validez  de  sus  deli- 
beraciones  la  presencia  de  la  mitad  por  lo  menos  de  eUos,  si  los  estatutos  no 
disponen  otra  cosa;  los  presentes  deciden  por  mayoria  de  numero. 

248.  Los  administradores  permitiran  a  los  accionistas  la  inspeccion  de  los 
libros  1°  y  2°  del  articulo  247. 

249.  Anualmente  se  separara  de  los  beneficios  liquidados  una  cuota  de  cinco 
por  ciento  de  eUos,  por  lo  menos,  para  formar  un  fondo  de  reserva,  hasta  que  este 
fondo  alcance  a  lo  prescrito  en  los  estatutos,  y  no  podra  ser  menos  del  diez  por 
ciento  del  capital  social. 

Este  fondo  de  reserva,  mientras  no  ocurra  la  necesidad  de  utilizarlo,  podra 
ser  colocado  en  adquisiciones  de  valores  de  comoda  reaUzacion;  pero  nunca  en 
acciones  ti  obUgaciones  de  la  compafiia,  ni  en  propiedades  para  el  uso  de  ella. 

250.  Los  administradores  no  pueden  adquirir  las  acciones  de  la  sociedad  por 
cuenta  de  eUa,  salvo  el  caso  de  que  la  adquisicion  sea  autorizada  por  la  asamblea 
general  y  se  haga  con  sumas  provenientes  de  utiUdades  regularmente  obtenidas, 
segtin  los  balances  sociales.  En  ningiin  caso  es  permitido  4  la  sociedad  hacer  prestamos 
6  anticipaciones  con  la  garantia  de  sus  propias  acciones. 

251.  Cuando  los  administradores  reconozcan  que  el  capital  social,  segun  el 
inventario  y  balance,  ha  disminuido  en  un  tercio,  deben  convocar  a  los  socios  para 
interrogarlos  si  entienden  reintegrar  el  capital  6  limitarlo  a  la  suma  que  queda 
6  poner  la  sociedad  en  hquidacion. 

Cuando  la  disminucion  alcance  a  los  dos  tercios  de  capital,  la  sociedad  se  pondra 
necesariamente  en  hquidacion,  si  los  accionistas  no  prefieren  reintegrarlo  6  hmitar 
el  fondo  social  al  capital  existente. 

252.  Cada  seis  meses  formaran  los  administradores  un  estado  sumario  de  la 
situacion  activa  y  pasiva  de  la  compania  y  lo  pondran  a  disposicion  de  los  comi- 
sarios.  Tambien  le  entregaran  con  dos  meses  por  lo  menos  de  anticipacion  a  la 
asamblea  general,  el  inventario,  el  balance  y  la  cuenta  de  ganancias  y  perdidas 
para  que  cumplan  con  la  obhgacion  que  les  impone  el  articulo  277. 

253.  El  balance  debe  indicar  el  capital  reahnente  existente  y  demostrar  con 
evidencia  las  utUidades  obtenidas  y  las  perdidas  sufridas,  fijando  las  partidas  del 
activo  social  por  el  valor  que  realmente  tengan  6  se  les  presuma. 

A  los  creditos  incobrables  no  se  les  dara  valor.  Dentro  de  diez  dias  de  la  apro- 
bacion  del  balance  por  la  asamblea  general,  los  administradores  lo  presentaran, 
junto  con  el  informe  de  los  comisarios,  al  Juez  de  Comercio,  para  que  sea  agregado 
4  los  demas  documentos  de  la  compania. 

254.  Los  administradores  son  sohdariamente  responsables  para  con  los  accio- 
nistas y  para  con  los  terceros:  1.°  De  la  verdad  de  las  entregas  hechas  en  caja 
por  los  accionistas;  —  2.°  De  la  existencia  real  de  los  dividendos  pagados;  — 
3.°  De  la  ejecucion  de  las  decisiones  de  la  asamblea  general;  —  4.  °  Y  en  general, 
del  exacto  cumphmiento  de  los  deberes  que  les  imponen  la  ley  y  los  estatutos 
sociales. 

255.  Si  los  estatutos  no  disponen  otra  cosa,  los  administradores  duran  dos 
anos  y  son  siempre  reelegibles. 

256.  La  responsabilidad  de  los  administradores  por  actos  ti  omisiones  no  se 
extiende  a  aqueUos  que  estando  exentos  de  culpa  hayan  hecho  constar  en  el  acta 
respectiva  su  no  conformidad,  dando  noticia  inmediata  a  los  comisarios. 

,        257.    El  administrador  que  en  una  operacion  determinada  tiene,  ya  en  su 
propio  nombre,  ya  como  representante  de  otro,  un  interns  contrario  al  de  la  com- 
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§  2.     Of  the  directors. 

246.  The  directors  shall  require  from  the  promoters,  who  shall  deliver  to  them, 
all  the  documents  and  correspondence  referring  to  the  company  and  to  its  formation. 

247.  In  addition  to  the  books  prescribed  for  every  trader,  the  directors  of  the 
company  must  keep:  1.  A  Ust  of  shareholders,  in  which  must  be  stated  the  name 
and  residence  of  each  one  of  them,  with  a  statement  of  the  number  of  shares 
he  holds  and  of  the  sums  paid-up  on  account  of  the  shares,  as  well  for  the  original 
capital  as  for  any  increase,  and  the  assignments  which  he  may  make;  —  2.  A  minute 
book  of  the  general  meeting;  —  3.  A  minute  book  of  the  committee  of  directors. 

When  the  directors  are  several  the  presence  of  one  half  at  least  is  necessary 
for  the  vaUdity  of  their  resolutions,  unless  the  articles  of  association  otherwise 
provide;  those  present  decide  by  majority. 

248.  The  directors  shall  allow  to  the  shareholders  inspection  of  books  1  and  2 
of  art.  247. 

249.  Every  year  a  proportion  of  at  least  five  per  cent,  of  the  liquidated  profits 
shall  be  set  aside,  for  the  formation  of  a  reserve  fund  until  such  fund  reaches  that 
prescribed  by  the  articles,  which  cannot  be  less  than  ten  per  cent,  of  the  company 
capital. 

The  reserve-fund,  unless  the  necessity  of  using  it  should  arise,  may  be  invested 
in  securities  of  easy  reahzation;  but  never  in  shares  or  obligations  of  the  company 
nor  in  property  held  for  its  use. 

250.  The  directors  cannot  acquire  shares  of  the  company  on  its  account,  ex- 
cept where  the  acquisition  should  be  authorized  in  general  meeting  and  should  be 
made  out  of  sums  arising  from  profits  obtained  in  due  course,  according  to  the  com- 
pany balance-sheets.  In  no  case  is  the  company  permitted  to  make  advances  or 
loans  on  the  security  of  its  own  shares. 

251.  When  the  directors  recognize  that  the  company  capital,  according  to 
the  stock  book  and  balance-sheet,  has  diminished  by  one-third,  they  must  convene 
the  members  to  ask  them  whether  they  intend  to  restore  the  capital  or  to  limit 
it  to  the  sum  which  exists  or  to  wind  up  the  company. 

When  the  diminution  reaches  two-thirds  of  the  capital,  the  company  shall  of 
necessity  proceed  to  wind  up,  unless  the  shareholders  prefer  to  restore  it  or  to  limit 
the  company  capital  to  that  actually  existing. 

252.  Each  six  months  the  directors  shall  prepare  a  summary  of  the  position, 
with  assets  and  habiHties,  of  the  company,  and  shall  place  it  at  the  disposal  of  the 
auditors.  They  shall  also  deliver  to  them  two  months  at  least  in  advance  of 
the  general  meeting,  the  stock  book  the  balance-sheet,  and  the  profit  and  loss 
account,  in  order  that  they  may  comply  with  the  obligation  imposed  by  Art.  277. 

253.  The  balance-sheet  must  shew  the  capital  actually  existing  and  prove 
with  vouchers  the  profits  earned  and  the  losses  sustained,  fixing  the  items  of 
the  company  assets  by  the  value  which  they  actually  have  or  are  presumed  to 
have. 

To  the  credits  which  are  not  recoverable  no  value  shall  be  attached.  Within. 
ten  days  of  the  approval  of  the  balance-sheet  by  the  general  meeting,  the  directors 
shall  lodge  the  same,  together  with  the  report  of  the  auditors,  with  the  Commercial 
Judge,  in  order  that  it  may  be  filed  with  the  other  documents  of  the  company. 

254.  The  directors  are  jointly  and  severally  iable  towards  the  shareholders 
and  towards  third  persons :  1.  For  the  actuality  of  the  payments  by  the  shareholders 
into  the  company  coffers;  —  2.  Por  the  actual  existence  of  the  dividends  paid;  — 
3.  For  the  carrying  out  of  the  resolutions  in  general  meeting;  —  4.  And,  in  general, 
for  the  exact  fulfilment  of  the  duties  imposed  on  them  by  law  and  the  articles  of 
association. 

255.  If  the  articles  do  not  otherwise  provide,  the  directors  hold  office  for  two 
years  and  are  always  re-eligible. 

256.  The  liability  of  the  directors  for  acts  or  omissioms  does  not  extend  to 
those  who,  being  free  from  neghgence,  have  caused  their  dissent  to  be  stated  in  the 
corresponding  minute,  giving  immediate  notice  thereof  to  the  auditors. 

257.  A  director  who  in  a  defined  transaction  has,  whether  in  his  own  name, 
or  as  representative  of  another,  an  interest  contrary  to  that  of  the  company,  must 

12* 
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pafila,  debe  manifestarlo  asi  k  los  demas  administradores  y  abstenerse  de  inter- 
venir  en  las  deliberaciones  sobre  la  materia. 

258.1)  La  gestion  diaria  de  los  negocios  de  la  sociedad,  asi  como  la  representacion 
de  6sta  en  lo  que  concieme  d  esa  gestion,  puede  ser  confiada  i  directores,  gerentes 
■6.  otros  agentes,  asociados  6  no,  cuyo  nombramiento,  revooaoion  y  atribuciones 
reglaran  los  estatutos. 

§  3.°    De  los  comisarios. 

259.  Los  comisarios  nombrados  conforme  a  lo  dispuesto  en  el  articulo  277 
tienen  un  derecho  ilimitado  de  inspeccion  y  vigilancia  sobre  todas  las  operaciones 
de  la  sociedad.  Pueden  examinar  los  libros,  la  correspondencia  y,  en  general,  todos 
los  documentos  de  la  compania. 

260.  La  accion  contra  los  administradores  por  hechos  de  que  sean  respon- 
sables  compete  a  la  asamblea  general,  que  la  ejerce  por  medio  de  los  comisarios 
6  de  personas  que  nombre  especiabnente  al  efecto. 

Todo  accionista  tiene,  sin  embargo,  el  derecho  de  denunciar  a  los  comisarios 
los  hechos  de  los  administradores  que  crea  censurables,  y  los  comisarios  deben 
hacer  constar  que  han  recibido  la  denuncia  en  su  informe  a  la  asamblea.  Cuando 
la  denuncia  sea  hecha  por  un  numero  de  socios  que  represente  por  lo  menos  la  de- 
cima  parte  del  capital  social,  deben  los  comisarios  informar  sobre  los  hechos  denun- 
ciados. 

La  representacion  del  d6cimo  se  comprueba  con  el  deposit©  de  las  acciones 
en  los  mismos  comisarios  u  otra  persona  notoriamente  abonada,  a  juicio  de  los 
comisarios.  Las  acciones  permaneceran  depositadas  hasta  que  se  haya  verificado 
la  proxima  asamblea  general. 

Si  los  comisarios  reputan  fundado  y  urgente  el  reclamo  de  los  acoionistas  que 
representan  el  decimo  del  capital  social,  deben  convocar  inmediatamente  a  una 
asamblea  general;  si  no  es  asi,  lo  dejaran  para  la  proxima  asamblea,  que  decidird 
siempre  sobre  el  reclamo. 

§  4.°    De  las  asambleas. 

261.2)  Las  asambleas  son  ordinarias  6  extraordinarias. 

262.  Los  accionistas  deben  asistir  a  las  asambleas. 

263.  Si  los  estatutos  no  disponen  otra  cosa,  las  asambleas,  ordinarias  6  extra- 
ordinarias, no  podran  considerarse  constituidas  para  deUberar,  si  no  se  halla  repre- 
sentado  en  ellas  un  numero  de  accionistas  que  representen  mas  de  la  mitad  del 
capital  social. 

264.  La  asamblea  ordinaria  se  reunira  una  vez  al  ano,  por  lo  menos,  en  la 
fecha  que  determinen  los  estatutos;  y  si  en  esta  no  hubiere  numero  suficiente  de 
accionistas  con  la  representacion  que  establece  el  articulo  anterior,  tres  dias  despues, 
sin  necesidad  de  nueva  convocatoria ;  y  si  entonces  tampoco  lo  hubiere,  se  proce- 
dera  como  lo  dispone  el  articulo  266. 

265.  La  asamblea  ordinaria:  1.°  Discute  y  aprueba  6  modifica  el  balance, 
con  vista  del  informe  de  los  comisarios;  —  2.°  Nombra  los  administradores, 
Uegado  el  caso;  —  3.°  Nombra  los  comisarios;  —  4.°  Fija  la  retribucion  que 
haya  de  darse  a  los  administradores  y  comisarios,  si  no  esta  establecida  por  los 
estatutos ;  —  5.  °  Conoce  de  cualquier  otro  asunto  que  le  sea  especialmente  sometido. 

2S6.  La  asamblea  extraordinaria  se  reunira  siempre  que  interese  a  la  com- 
pania. 

Cuando  en  la  reunion  no  asistiere  numero  suficiente  de  accionistas,  se  hara 
segunda  convocatoria,  con  cinco  dias  de  anticipacion  por  lo  menos,  y  con  ex- 
presion  del  motivo  de  ella;  y  esta  asamblea  quedara  constituida,  sea  cual  fuere  el 
niimero  y  representacion  de  los  socios  que  asistan,  expresandose  asi  en  la  convo- 
catoria. 

267.  La  asamblea  general,  sea  ordinaria  6  extraordinaria,  debe  ser  convocada 
por  los  administradores,  por  la  prensa,  en  periodicos  de  ciroulacion,  con  cinco  dias 
de  anticipacion  por  lo  menos  a  su  reunion. 

La  convocatoria  debe  contener  el  objeto  de  la  reunion,  y  toda  deliberacion 
sobre  un  objeto  no  expresado  en  la  convocatoria  es  nulo. 

1)  Cfr.  N."  12,  XIII  del  Estudio  p.  34.  —  2)  Cfr.  N."  13,  XIII  del  Estudio  p.  34. 
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declare  it  accordingly  to  the  other  directors  and  abstain  from  intervening  in  the 
resolutions  thereon. 

258.1)  The  daily  carrying-out  of  the  business  of  the  company,  as  well  as  the 
representation  thereof  in  what  concerns  the  same,  can  be  entrusted  directors  to, 
managers  or  other  agents,  whether  members  or  not,  whose  nomination,  removal 
and  functions  the  articles  of  association  shall  regulate. 

§  3.     Of  the  auditors. 

259.  The  auditors  nominated  in  accordance  with  the  provisions  of  Art.  277 
have  an  unlimited  right  of  inspection  and  observation  over  all  the  operations  of  the 
company.  They  can  examine  the  books,  the  correspondence  and  generally  all  the 
documents  of  the  company. 

260.  The  right  of  action  against  the  directors  for  acts  for  which  they  are  res- 
ponsible belongs  to  the  general  meeting,  which  exercises  the  same  by  means  of  the 
auditors  or  of  persons  whom  it  specially  nominates  thereunto. 

Every  shareholder  has,  notwithstanding,  the  right  of  bringing  to  the  notice 
of  the  auditors  the  acts  of  the  directors  which  he  thinks  worthy  of  censure,  and  the 
auditors  must  state  that  they  have  received  the  complaint  in  their  report  to  the  general 
meeting.  When  the  complaint  is  made  by  a  number  of  members  representing  at 
least  the  tenth  part  of  the  company  capital,  the  auditors  must  report  on  the  acts 
complained  of. 

The  representation  of  the  tenth  is  proved  by  the  deposit  of  the  shares  with  the 
auditors,  or  some  other  person  clearly  trustworthy  in  the  opinion  of  the  auditors. 

The  shares  shall  remain  deposited  until  the  next  general  meeting  has  been  held. 

If  the  auditors  regard  as  well  founded  and  urgent  the  claim  of  the  shareholders 
who  represent  the  tenth  of  the  company  capital,  they  must  forthwith  convene  a  gene- 
ral meeting;  if  not  so,  they  shall  leave  it  to  the  next  ordinary  meeting,  which  shall 
in  any  case  decide  on  the  complaint. 

§  4.    Of  meetings. 

261.2)  Meetings  are  ordinary  or  extraordinary. 

262.  The  shareholders  should  attend  the  meetings. 

263.  If  the  articles  of  association  do  not  otherwise  provide,  meetings,  ordinary 
or  extraordinary,  cannot  be  considered  constituted  for  deliberation,  if  there  should 
not  be  represented  therein  a  number  of  shareholders  holding  more  than  one-half 
of  the  company  capital. 

264.  The  ordinary  meeting  shall  assemble  once  a  year,  at  least,  on  the  date 
defined  in  the  articles ;  and  if  there  should  not  be  a  sufficient  number  of  shareholders 
with  the  representation  set  forth  in  the  former  article  thereat,  then  three  days 
thereafter,  without  any  need  for  a  fresh  convening ;  and  if  there  should  still  be  too 
few  the  procediure  shall  follow  Art.  266. 

265.  The  ordinary  meeting :  1.  Considers  and  approves  or  modifies  the  balance- 
sheet,  having  regard  to  the  report  of  the  auditors;  —  2.  Nominates  the  directors, 
when  the  occasion  arrives ;  —  3.  Nominates  the  auditors ;  —  4.  Fixes  the  remunera- 
tion granted  to  the  directors  and  auditors,  if  not  fixed  by  the  articles  of  association; 
—  5.  Decides  any  other  matter  specially  submitted  thereto. 

266.  An  extraordinary  meeting  shall  be  held  whenever  the  interest  of  the  com- 
pany demands. 

When  at  the  meeting  a  sufficient  number  of  shareholders  should  not  attend, 
there  shall  be  a  second  convening,  with  five  days'  notice  at  least,  and  with  a  state- 
ment of  the  ground  thereof ;  and  such  general  meeting  shall  become  constituted  what- 
ever the  number  and  representation  of  the  members  attending  may  be,  it  being  so 
stated  in  the  convening  notice. 

267.  A  general  meeting,  whether  ordinary  or  extraordinary,  must  be  convened 
by  the  directors,  by  the  publication  in  newspapers  of  circulation,  of  five  days'  notice 
at  the  least  of  its  being  held. 

The  convening  notice  must  state  the  object  of  its  being  held,  and  every  resolution 
upon  an  object  not  stated  in  the  convening  notice  is  void. 

I)  Cfr.  No.  13,  XIII  of  the  Survey  p.  34.   —  z)  Cfr.  No.  14,  XIII  of  the  Survey  p.  34. 
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268.  Los  administradores  deben  convocar  extraordinariamente  &  la  asamblea 
dentro  del  termino  de  un  mes,  si  se  lo  exige  un  numero  de  socios  que  represente 
un  quinto  del  capital  social,  expresando  el  objeto  de  la  convocatoria. 

269.  Todo  accionista  tiene  el  derecho  de  ser  convocado  a  su  costa  por  carta 
certificada,  haciendo  elec^cion  de  domicilio  y  depositando  en  la  caja  de  la  com- 
pania  el  numero  de  acciohes  necesario  para  tener  voto  en  la  asamblea. 

270.  Cuando  los  estatutos  no  dispongan  otra  cosa,  es  necesario  la  presencia 
en  la  asamblea  de  un  numero  de  socios  que  represente  las  tres  cuartas  partes  del 
capital  social  y  el  voto  favorable  de  los  que  representen  la  mitad,  por  lo  menos, 
de  ese  capital  para  los  objetos  siguientes:  1.°  Disolucion  anticipada  de  la  sociedad; 
—  2.°  Prorroga  de  su  duracion;  —  3.°  Fusion  con  otra  sociedad;  —  4.°  Venta 
del  activo  social;  —  5.°  Reintegro  6  aumento  del  capital  social;  —  6.°  Reduccion 
del  capital  social;  — "1.°  Cambio  del  objeto  de  la  sociedad;  —  8.°  Modificacion 
de  los  estatutos  con  cualquiera  de  estos  puntos. 

Cualquier  otro  caso  especialmente  designado  por  la  ley. 

271.  Si  a  la  asamblea  convocada  para  deiiberar  sobre  los  asuntos  expresados 
en  el  articulo  anterior,  no  concurriere  un  numero  de  accionistas  con  la  represen- 
tacion  exigida  por  los  estatutos  6  por  la  ley,  en  sus  casos,  se  convocara  para  otra 
asamblea,  con  ocho  dias  de  anticipacion  por  lo  menos,  expresando  en  la  convoca- 
toria que  la  asamblea  se  constituira  cualquiera  que  sea  el  numero  de  los  concur- 
rentes  a  eUa. 

Las  decisiones  de  esta  asamblea  no  seran,  sin  embargo,  definitivas  sino  despues 
de  publicadas  y  que  una  tercera  asamblea,  convocada  legalmente  las  ratifique, 
cualquiera  que  sea  el  numero  de  los  que  concurran. 

272.  Los  socios  que  no  convengan  en  el  reintegro  6  aumento  del  capital,  6 
en  el  cambio  del  objeto  de  la  compania,  tienen  derecho  a  separarse  de  eUa,  obte- 
niendo  el  reembolso  de  sus  acciones  en  proporcion  del  activo  social,  segun  el  Ultimo 
balance  aprobado. 

La  sociedad  puede  exigir  un  plazo  hasta  de  tres  meses  para  el  reintegro  dando 
garantia  suficiente. 

Si  el  aumento  de  capital  se  hiciere  por  emision  de  nuevas  acciones,  no  hay 
derecho  a  la  separacion  de  que  habla  este  articulo. 

Los  que  hayan  concurrido  a  algunas  de  las  asambleas  en  que  se  ha  tomado 
la  decision,  deben  manifestar,  dentro  de  las  veinte  y  cuatro  horas  de  la  resolucion 
definitiva,  que  desean  el  reembolso.  Los  que  no  hayan  concurrido  a  la  asamblea 
deben  manifestarlo  dentro  de  quince  dias  de  la  pubhcacion  de  lo  resuelto. 

273.  De  las  reuniones  de  las  asambleas  se  levantara  acta  que  contenga  el 
nombre  de  los  concurrentes  con  los  haberes  que  representan  y  las  decisiones  y  me- 
didas  acordadas,  la  cual  sera  firmada  por  todos  en  la  misma  reunion. 

274.  Todo  accionista  tiene  derecho,  desde  quince  dias  antes  de  la  rexmion 
de  la  asamblea  general,  a  examinar  en  el  establecimiento  social  el  inventario  y  la 
Hsta  de  accionistas,  y  puede  hacerse  dar  copia  del  balance  general  y  del  informe 
de  los  comisarios  que  al  efecto  haran  imprimir  los  administradores. 

275.  Ni  los  administradores,  ni  los  comisarios,  ni  los  gerentes  pueden  ser 
mandatarios  de  otros  accionistas  en  la  asamblea  general. 

276.  Los  administradores  no  pueden  dar  votos:  1^°  En  la  aprobacion  de 
balance;  —  2.°  En  las  dehberaciones  respecto  a  su  responsabiUdad. 

277.  La  asamblea  ordinaria  nombrara  uno  6  mas  comisarios,  socios  6  no, 
para  que  informen  a  la  asamblea  del  siguiente  aiio,  sobre  la  situacion  de  la  sociedad, 
sobre  el  balance  y  sobre  las  cuentas  que  ha  de  presentar  la  administracion. 

La  deUberacion  sobre  la  aprobacion  del  balance  y  las  cuentas,  sera  nula  si  no 
ha  sido  precedida  del  informe  de  los  comisarios. 

Si  la  asamblea  no  nombrare  comisarios,  y  en  los  casos  de  impedimento  6  no  acep- 
tacion  de  alguno  6  algunos  de  los  nombrados,  cualquier  interesado  puede  ocurrir 
al  Juez  de  Comercio  del  domiciUo  de  la  sociedad,  el  que  nombrara,  con  audiencia 
de  los  administradores,  los  comisarios  que  faltan. 

278.  Cuando  la  tercera  parte  de  los  que  concurran  a  la  asamblea  general, 
6  un  numero  que  represente  la  mitad  del  capital  representado  en  la  asamblea  no 
se  crea  bastante  informado  sobre  las  materias  sometidas  a  su  deUberacion,  puede 
pedir  que  la  reunion  se  difiera  por  tres  dias  y  los  otros  accionistas  no  pueden  opo- 
nerse.     Este  derecho  no  puede  ejercerse  siao  una  sola  vez  sobre  el  mismo  objeto. 
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268.  The  directors  must  convene  an  extraordinary  general  meeting  within 
the  period  of  one  month,  if  a  number  of  the  members  representing  one-fifth  of  the 
company  capital  so  demand,  the  object  of  the  summoning  being  stated. 

269.  Every  shareholder  has  the  right  of  being  summoned  at  ms  own  expense 
by  registered  letter,  on  declaring  his  residence  and  lodging  with  the  company  the 
number  of  shares  necessary  to  entitle  him  to  vote  at  the  meeting., 

270.  When  the  articles  do  not  otherwise  provide,  it  is  necessary  to  have 
present  at  the  meeting  a  number  of  members  representing  three-fourths  of  the  com- 
pany capital,  and  the  vote  of  a  majority  representing  one  half  at  least  of  that  capital, 
for  the  following  purposes :  1.  Dissolution,  in  advance,  of  the  company;  —  2.  Prolon- 
gation of  its  duration;  —  3.  Amalgamation  with  another  company;  ^ — 4.  Sale  of  the 
company  assets;  —  5.  Restoration  or  increase  of  the  company  capital;  —  6.  Reduc- 
tion of  the  company  capital ;  —  7 .  Change  of  the  objects  of  the  company ;  —  8.  Amend- 
ment of  the  articles  of  association  on  any  of  those  points.  Any  other  case  specifi- 
cally appointed  by  law. 

271.  If  at  a  meeting  summoned  to  deUberate  on  matters  expressed  in  the 
preceding  article,  a  number  of  shareholders  with  the  representation  required  by  the 
articles  of  association  or  by  the  law,  as  the  case  may  be,  should  not  attend,  another 
meeting  shall  be  convened,  with  eight  days'  notice  at  least,  stating  in  the  notice 
that  the  meeting  wiU  be  held  whatever  may  be  the  number  of  those  present  thereat. 

The  resolutions  of  such  meeting  shall  not,  however,  be  final  unless  after  pubU- 
cation  a  third  meeting,  legally  convened,  ratifies  them,  whatever  may  be  the  number 
of  those  who  attend.  ' 

272.  The  members  who  do  not  agree  on  the  restoration  or  increase  of  the  capital, 
or  on  the  change  of  the  objects  of  the  company,  have  the  right  to  withdraw  therefrom, 
and  to  obtain  reimbursement  for  their  shares  in  proportion  to  the  company  assets, 
according  to  the  last  approved  balance-sheet.  The  company  can  demand  a  period 
up  to  three  months  for  the  repayment,  on  giving  sufficient  security. 

If  the  increase  of  capital  should  be  made  by  the  issue  of  new  shares,  there  is 
no  right  of  the  withdrawal  spoken  of  in  this  article. 

Those  who  have  attended  any  of  the  meetings  at  which  the  decision  has  been 
arrived  at,  must  declare,  within  twenty-four  hours  of  the  final  resolution,  that  they 
wish  repayment.  Those  who  have  not  attended  the  meeting  must  declare  it  within 
fifteen  days  of  the  publication  of  the  decision. 

273.  A  minute  shall  be  kept  of  the  holding  of  meetings,  containing  the  names 
of  those  present  with  the  holdings  they  represent  and  the  resolutions  and  measures 
arrived  at,  which  shall  be  signed  by  aU  present. 

274.  Every  shareholder  has  the  right,  within  fifteen  days  of  the  holding  of  a 
general  meeting,  to  inspect  at  the  registered  office  of  the  company  the  stock-book 
and  the  Ust  of  shareholders,  and  can  obtain  a  copy  of  the  general  balance-sheet  and 
of  the  auditors'  report,  which  for  that  purpose  the  directors  shall  have  printed. 

275.  Neither  the  directors,  nor  the  auditors,  nor  the  managers  can  be  the 
proxies  for  shareholders  in  a  general  meeting. 

276.  The  directors  cannot  vote:  1.  On  the  approval  of  the  balance-sheet;  — 
2.  On  resolutions  as  to  their  own  responsibility. 

277.  The  ordinary  general  meeting  shall  nominate  one  or  more  auditors,  mem- 
bers or  not,  to  report  to  the  meeting  of  the  following  year  on  the  position  of  the 
company,  on  the  balance-sheet  and  on  the  accounts  which  the  directorate  have  to 
present. 

The  resolution  on  the  approval  of  the  balance-sheet  and  the  accoimts,  shall 
be  void  if  it  has  not  been  preceded  by  the  report  of  the  auditors. 

If  the  meeting  does  not  nominate  auditors,  and  in  case  of  impediment  or  non- 
acceptance  of  one  or  more  of  those  nominated,  any  person  concerned  can  apply 
to  the  Commercial  Judge  of  the  domicil  of  the  company,  who  shall  nominate,  after 
hearing  the  directors,  the  auditors  required. 

278.  When  one  third  part  of  those  present  at  a  general  meeting,  or  a  number 
representing  one  half  of  the  capital  represented  in  the  meeting,  regard  themselves 
as  not  sufficiently  informed  upon  the  matters  submitted  to  their  deliberation,  they 
can  request  that  the  meeting  be  postponed  for  three  days,  and  the  other  shareholders 
cannot  oppose.    Such  right  can  only  be  exercised  once  regarding  the  same  matter. 
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La  disposicion  de  este  articulo  no  es  aplicable  a  la  asamblea  para  la  consti- 
tucion  de  la  compania,  que  se  regira  por  el  articulo  239. 

279.  Las  decisiones  de  la  asamblea  general,  dentro  de  los  limites  de  sus  facul- 
tades,  segun  los  estatutos  sociales,  son  obligatorias  para  todos  los  accionistas, 
aunque  no  hayan  concurrido  a  ella,  salvo  lo  dispuesto  en  el  articulo  272. 

280.  A  las  decisiones  manifiestamente  contrarias  a  los  estatutos  6  a  la  ley, 
puede  hacer  oposicion  todo  socio  ante  el  Juez  de  Comercio  del  domiciUo  de  la  socie- 
dad,  y  este,  oyendo  previamente  a  los  administradores,  si  encuentra  que  existen 
las  faltas  denunciadas,  puede  suspender  la  ejecucion  de  esas  decisiones  y  ordenar 
que  se  convoque  una  nueva  asamblea  para  decidir  sobre  el  asunto. 

Si  la  decision  reclamada  fuere  confirmada  por  la  asamblea  con  la  mayoria  y 
de  la  manera  establecida  en  los  articulos  270  y  271,  ser4  obligatoria  para  todos  los 
socios,  salvo  que  se  trate  de  los  casos  a  que  se  refiere  el  articulo  272,  en  que  se  pro- 
cedera  como  el  dispone. 

La  accion  que  da  este  articulo  dura  quince  dias,  a  contar  de  la  fecha  en  que 
se  de  la  decision. 

Secci6n  VI.    De  las  acciones. 

281.1)  Las  acciones  deben  ser  de  igual  valor  y  dan  a  sus  tenedores  iguales 
derechos,  si  los  estatutos  no  disponen  otra  cosa. 

Las  acciones  pueden  ser  nominativas  6  al  portador. 

282.  El  titulo  de  las  acciones  nominativas  6  al  portador  debe  contener:  I.°  El 
nombre  de  la  compania,  su  domicilio,  el  lugar  en  que  se  encuentran  registrados 
los  estatutos,  con  expresion  de  la  fecha  y  numero  del  registro;  —  2.°  El  monto 
del  capital  social,  el  precio  de  la  accion  y  si  hay  varias  clases  de  estas,  las  pre- 
ferencias  que  respectivamante  tengan,  y  el  monto  de  las  diversas  clases ;  —  3.  °  La 
a  fecha  en  que  conforme  a  los  estatutos  haya  de  verificarse  la  asamblea  anual 
ordinaria;  —  4.°  La  duracion  de  la  compania. 

Las  acciones  deben  ser  firmadas  por  los  administradores,  por  lo  menos,  6  por 
el  administrador  de  la  compania,  si  es  uno  solo. 

283.  Las  acciones  que  no  esten  integramente  pagadas  son  siempre  nomi- 
nativas. El  suscritor  de  ellas  y  sus  cesionarios  sucesivos  son  responsables  del  monto 
total  de  dichas  acciones. 

284.  En  el  caso  de  falta  de  pago  de  cuotas  debidas  por  acciones  suscritas, 
la  sociedad  puede  hacer  vender  los  certificados  por  cuenta  del  accionista,  por  medio 
de  un  corredor  6  en  pubUca  almoneda,  sin  perjuicio  del  derecho  que  tiene  para 
obrar  contra  el  suscritor  y  el  cesionario  para  el  pago  de  la  suscricion. 

El  adjudicatario  de  la  accion  se  subroga  en  todos  los  derechos  y  obligaciones 
del  accionista,  quedando  este  subsidiariamente  responsable  del  cumplimiento  de 
dichas  obUgaciones. 

Si  puesta  en  venta  la  accion  no  hubiere  oferta,  la  compaiiia  puede  anularla, 
aprovechandose  de  los  pagos  hechos  a  cuenta  de  eUa.  La  anulacion  se  publicara 
expresandose  el  numero  de  la  accion  anulada. 

285.2)  La  propiedad  de  las  acciones  nominativas  se  prueba  con  su  inscripcion 
en  los  Ubros  de  la  compania,  y  la  cesion  de  ellas  se  hace  por  declaracion  en  los 
mismos  libros,  firmada  por  el  cedente  y  por  el  cesionario  6  por  sus  apoderados. 

La  propiedad  de  las  acciones  al  portador  se  transfiere  por  la  tradicion  del 
titulo.  Si  pertenecieren  a  menores  y  fueren  vendidas  sin  los  requisites  establecidos 
en  el  articulo  340  del  Codigo  Civil,  la  venta  no  se  anula,  pero  quedan  al  menor  todos 
sus  derechos  contra  el  tutor. 

Las  acciones  al  portador  pueden  cambiarse  por  nominativas  y  6stas  por  accio- 
nes  al  portador,  salvo,  en  este  ultimo  caso,  lo  dispuesto  en  el  articulo  283. 

286.  Si  una  accion  nominativa  se  hace  propiedad  de  varias  personas,  la  com- 
pania no  esta  obligada  a  inscribir  ni  a  reconocer  sino  a  una  sola,  que  los  copropie- 
tarios  deben  designar  como  unico  titular. 

Seccion  VII.     De  la  exclusi6n  de  socios. 

287.  Puede  ser  excluido  de  la  sociedad  en  nombre  colectivo  y  en  comandita: 
1.°  El  socio  que,   constituido  en  mora,   no  paga  su  cuota  social;  —  2.°  El 

socio  administrador  que  se  sirve  de  la  firma  6  de  los  capitales  sociales  en  provecho 

1)  Cfr.  N.°  14,  XIII  del  Estudio  p.  34.  —  2)  Cfr.  N.°  15,  XIII  del  Estudio  p.  34. 
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The  provision  of  this  article  does  not  apply  to  the  meeting  for  the  formation 
of  the  company,  which  shall  be  regulated  by  Art.  239. 

279.  The  decisions  in  general  meeting,  within  the  Hmits  of  its  powers  ac- 
cording to  the  articles  of  association,  are  obligatory  on  all  the  shareholders,  although 
they  may  not  have  been  present  thereat,  save  only  as  provided  by  Art.  272. 

280.  To  decisions  clearly  contrary  to  the  articles  or  to  the  law,  any  member 
can  raise  objection  before  the  Commercial  Judge  of  the  domicil  of  the  company, 
and  he,  after  hearing  the  directors,  if  it  appears  that  the  defects  complained  of  exist, 
can  suspend  the  operation  of  such  decisions  and  direct  that  a  fresh  meeting  may  be 
convened  to  decide  on  the  matter. 

If  the  decision  questioned  should  be  confirmed  by  the  meeting  by  the  majority 
and  in  manner  laid  down  in  Arts.  270  and  271,  it  shall  be  binding  on  all  the  members, 
except  as  provided  for  the  cases  refered  to  in  Art.  272,  in  which  event  the  procedure 
therein  directed  shaU  be  followed. 

The  right  of  action  granted  by  this  article  endures  for  fifteen  days,  calculated 
from  the  date  on  which  the  decision  is  arrived  at. 

Section  VI.    Of  the  shares. 

281.1)  Shares  must  be  of  equal  value,  and  give  to  their  holders  equal  rights, 
unless  the  articles  of  association  otherwise  provide. 

Shares  may  be  by  name  or  to  bearer. 

282.  The  certificate  of  shares  by  name  or  to  bearer  must  contain :  1 .  The  name 
of  the  company,  its  domicil,  the  place  in  which  its  articles  are  registered,  together 
with  the  date  and  register  number;  —  2.  The  amount  of  the  company  capital, 
the  nominal  value  of  the  share,  and  if  there  are  several  classes  of  shares,  the  prio- 
rities which  they  respectively  have,  and  the  amount  of  the  different  classes ;  —  3.  The 
date  on  which,  according  to  the  articles,  the  ordinary  annual  general  meeting  has 
to  be  held;  —  4.  The  duration  of  the  company. 

The  shares  must  be  signed  at  least  by  the  directors,  or  by  the  director  of  the 
company,  if  only  one. 

283.  Shares  which  are  not  fully  paid-up  are  always  by  name.  The  subscriber 
thereof  and  his  successive  tranferees  are  Uable  for  the  total  amount  of  such  shares. 

284.  In  the  case  of  default  of  payment  of  calls  due  for  shares  subscribed,  the 
company  can  cause  the  certificates  to  be  sold  on  account  of  the  shareholder,  by 
means  of  a  broker  or  by  public  auction,  without  prejudice  to  the  right  which  it  has 
to  proceed  against  the  subscriber  and  the  transferee  for  payment  of  the  subcription. 

The  buyer  of  a  share  is  subrogated  to  all  the  rights  and  obligations  of  the 
shareholder,  he  being  responsible  subsidiarilly  for  the  fulfilment  of  such  obUga- 
tions. 

If  no  offer  is  made  for  a  share  offered  for  sale,  the  company  can  cancel 
the  same,  appropriating  the  payments  made  on  account  thereof.  The  cancellation 
shall  be  published  with  a  statement  of  the  number  of  the  share  cancelled. 

285.2)  The  property  in  shares  by  name  is  proved  by  their  entry  in  the  books 
of  the  company,  and  the  transfer  thereof  is  made  by  declaration  in  such  books, 
signed  by  the  transferor  and  the  transferee  or  by  their  attorneys. 

The  property  in  shares  to  bearer  is  transferred  by  the  delivery  of  the  certificate. 
If  they  should  belong  to  a  minor  and  should  be  sold  without  the  essentials  set  forth 
in  Art.  340  of  the  Civil  Code,  the  sale  is  not  avoided,  but  all  his  remedies  against  the 
guardian  are  left  to  the  minor. 

Shares  to  bearer  can  be  exchanged  for  shares  by  name  and  the  latter  for  shares 
to  bearer,  saving  in  such  last  case  the  provision  in  Art.  283. 

286.  If  a  share  by  name  becomes  the  property  of  several  persons,  the  company 
is  not  bound  to  register  or  to  recognize  more  than  one,  whom  the  co-owners  must 
appoint  as  sole  nominee. 

Section  VII.    Expulsion  of  members. 

287.  There  can  be  expelled  from  a  partnership,  whether  unlimited  or  limited :  1.  A 
partner  who  makes  default  in  payment  of  his  partnership  share;  —  2.  A  managing 
partner  who  avails  himself  of  the  style  or  of  the  partnership  capital  for  his  own 

1)  Cfr.  No.  14,  XIII  of  the  Survey  p.  34.  —  2)  Cfr.  No.  15,  XIII  of  the  Survey  p.  34. 
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propio;  que  comete  fraude  en  la  administracion  6  en  la  contabilidad;  que  se 
ausenta,  y  requerido  no  vuelve,  ni  justifica  la  causa  de  su  ausencia;  —  3.°  El 
socio  responsable  sin  limitacion  que  toma  ingerencia  en  la  administracion,  cuando  no 
esta  facultado  para  ello,  6  que  contraviniere  las  disposiciones  de  los  articulos  218 
y  219,  6  que  es  declarado  en  quiebra,  entredicho  6  inhabiUtado. 

El  comanditario  puede  tambien  ser  excluido  cuando  perezca  la  cosa  que  haya 
aportado  a  la  sociedad  antes  de  su  entrega  y  si  perece  despues,  si  se  habia  reservado 
la  propiedad  de  ella. 

El  socio  excluido  no  queda  Ubre  del  resarcimiento  de  los  danos  y  perjuicios 
que  hubiere  causado. 

288.  Por  la  exclusion  del  socio  no  se  acaba  la  sociedad. 

El  socio  excluido  queda  sujeto  a  las  perdidas  y  tiene  derecho  a  las  utiUdades 
hasta  el  dia  de  la  exclusion,  pero  no  puede  exigir  la  Kquidacion  de  esas  utilidades 
o^p^rdidas  sino  cuando  debe  hacerse,  conforme  al  contrato  social. 

Si  en  el  momento  de  su  exclusion  hubiere  operaciones  en  curso  debe  soportar 
los  riesgos  y  no  puede  retirar  su  cuota  social  sino  dejando  la  parte  necesaria  a  cubrir 
aqueUos. 

El  socio  excluido  no  tiene  derecho  a  una  cuota  proporcional  de  las  cosas  sociales, 
sino  a  una  suma  de^dinero  que  represente  el  valor  de  aqueUas. 

289.  El  socio  excluido  queda  obUgado  para  con  los  terceros  de  todas  las  opera- 
ciones hechas  por  la  sociedad  hasta  el  dia  en  que  la  exclusion  sea  pubhcada  y  re- 
gistrada. 

Seccion  VIII,    De  la  disolucion  de  la  compania. 

290.1)  Las  companias  de  comereio  se  disuelven:  1.°  Por  la  expiracion  del 
termino  establecido  para  su  duracion;  —  2.°  Por  falta  6  cesacion  del  objeto  de 
la  sociedad,  6  por  la  imposibiUdad  de  conseguirlo;  —  3.°  Por  el  cumpUmiento 
de  ese  objeto;  —  4.°  Por  la  quiebra  de  la  sociedid,  si  no  hubiere  convenio  que 
la  rehabiUte;  —  5.  °  Por  la  p6rdida  entera  del  capital  6  por  la  parcial  a  que  se  refiere 
el  articulo  251,  cuando  los  socios  no  resuelvan  reintegrarlo  6  limitarlo  al  existente; 
—  6.°  Por  la  decision  de  los  socios;  —  7.°  Por  incorporacion  a  otra  sociedad. 

291.  La  sociedad  en  nombre  colectivo  se  disuelve  por  la  muerte,  interdiccion, 
inhabiUtacion  6  quiebra  de  uno  de  los  socios,  si  no  hay  convencion  en  contrario. 

La  sociedad  en  comandita  se  disuelve,  si  no  hay  convencion  en  contrario,  por  la 
muerte,  interdiccion  6  inhabihtacion  de  los  socios  soUdarios  6  de  alguno  de  eUos. 

La  disolucion  en  las  sociedades  en  comandita  por  acciones  no  tiene  lugar  si  el 
socio  muerto,  inhabUitado,  6  entredicho  ha  sido  subrogado  con  arreglo  al  ar- 
ticulo 227. 

292.2)  Terminada  6  disuelta  la  sociedad,  los  administradores  no  pueden  em- 
prender  nuevas  operaciones,  y  si  contravinieren  a  esta  diaposicion  son  respon- 
sables  personal  y  sohdariamente  por  los  negocios  emprendidos. 

La  prohibicion  tiene  efecto  desde  el  dia  en  que  ha  expirado  'el  termino  de  la 
sociedad,  en  que  se  ha  cumphdo  su  objeto,  6  ha  muerto  alguno  de  los  socios  cuyo 
fallecimiento  disuelva  la  sociedad,  6  desde  que  esta  sea  declarada  en  Uquidacion 
por  los  socios  6  por  el  Tribunal. 

Seccion  IX.    De  las  sociedades  extranjeras. 

293.8)  Las  sociedades  extranjeras  pueden  hacer  negocios  y  comparecer  en 
juicio  en  Venezuela,  ya  como  demandantes,  ya  como  demandadas;  pero  quedando 
sujetas  a  las  disposiciones  legales  sobre  los  no  domiciliados. 

294.*)  Las  sociedades  extranjeras  que  quieran  establecer  en  Venezuela  agendas 
6  sucursales  6  explotaciones,  si  son  en  nombre  colectivo  6  en  comandita  simple, 
deben  cumpUr  con  los  mismos  requisites  establecidos  para  las  sociedades  nacionales ; 
y  si  son  sociedades  por  acciones,  registraran  en  el  registro  de  comereio  del  lugar 
donde  este  la  agenda  6  explotacion  y  pubhcaran  en  un  periodico  de  la  locaUdad, 
el  contrato  social  y  demas  documentos  necesarios  a  la  constitucion  de  la  compania, 
conforme  a  las  leyes  de  su  nacionaUdad,  y  una  copia  debidamente  legaUzada  de  los 
articulos  referentes  a  esas  leyes. 

1)  Cfr.  N"."  16,  XIII  del  Estudio  p.  34.  —  2)  Cfr.  N.°  17,  XIII  del  Estudio  p.  35.  —  ')  Cfr. 
N.°3  2,  3,  4  y  5,  XIV  del  Estudio  p.  36—38.   —  *)  Cfr.  N.°  6  y  7,  XIV  del  Estudio  p.  38. 
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advantage;  who  commits  fraud  in  the  management  or  in  the  book-keeping;  who 
absents  himself,  and  does  not  return  when  requested,  or  justify  the  ground  of  his 
absence;  —  3.  A  partner  liable  without  limitation  who  interferes  in  the  manage- 
ment ,  without  being  empowered  thereto ,  or  who  contravenes  the  provisions  of  Arts  .218 
and  219,  or  who  is  declared  bankrupt,  interdicted  or  legally  incapable. 

A  limited  partner  can  also  be  expelled  when  the  thing  brought  by  him  into 
the  partnership  perishes  before  its  delivery,  or  subsequently  thereto,  if  he  should 
have  reserved  to  himself  the  ownership  thereof. 

An  expelled  partner  does  not  become  discharged  from  liability  for  the  da- 
mages and  losses  which  he  should  have  occasioned. 

288.  A  partnership  does  not  cease  by  reason  of  the  expulsion  of  a  partner. 
An  expelled  partner  remains  subject  to  the  losses  and  has  the  right  to  the  profits 

up  to  the  day  of  the  expulsion,  but  cannot  enforce  settlement  of  such  profits  or 
losses  except  when  it  ought  to  be  made  in  conformity  with  the  partnership  instrument. 

If  at  the  moment  of  his  expulsion  there  should  be  operations  pending,  he  must 
incur  the  risks  and  cannot  withdraw  his  partnership  share  without  leaving  the  part 
necessary  to  cover  such  risks. 

An  expelled  partner  has  no  right  to  a  proportionate  part  of  the  partnership 
property,  but  only  to  a  sum  of  money  representing  the  value  thereof. 

289.  An  expelled  partner  is  bound  towards  third  persons  for  all  the  opera- 
tions of  the  partnership  up  to  the  day  on  which  the  expulsion  is  pubhshed  and 
registered. 

Section  VIII.    Of  the  dissolution  of  the  association. 

290.1)  Commercial  associations  are  dissolved:  1.  By  the  effluxion  of  the  period 
provided  for  their  duration;  —  2.  By  failure  or  ceasing  of  the  object  of  the  associa- 
tion; or  by  the  impossibility  of  attaining  it;  —  3.  By  the  completion  of  the  object;  — 
4.  By  the  bankruptcy  of  the  association,  if  there  should  be  no  agreement  for  its  resto-' 
ration;  —  5.  By  the  loss  of  the  whole  of  the  capital  or  by  a  partial  loss  to  which  Art. 
251  refers,  when  the  members  do  not  resolve  to  restore  it  or  limit  it  to  that  existing ;  — 
6.  By  the  resolution  of  the  members ;  —  7.  By  incorporation  with  another  association. 

291.  An  unHmited  partnership  is  dissolved  by  the  death,  interdiction,  legal  incapa- 
city or  bankruptcy  of  one  of  the  partners,  in  the  absence  of  agreement  to  the  contrary. 

A  hmited  partnership  is  dissolved,  if  there  is  no  agreement  to  the  contrary, 
by  the  death,  interdiction  or  legal  incapacity  of  the  general  partners  or  any  of  them. 

A  dissolution  in  the  case  of  partnerships  limited  by  shares  does  not  take  place 
if  the  partner  dead,  legally  incapable,  or  interdicted,  has  been  superseded  in  accord- 
ance with  Art.  227. 

292.2)  When  the  association  is  ended  or  dissolved,  the  directors  cannot  under- 
take fresh  operations,  and  if  they  should  contravene  this  provision,  they  are  per- 
sonally and  jointly  and  severally  liable  for  the  business  entered  upon. 

The  prohibition  takes  effect  from  the  day  on  which  the  term  of  the  association 
has  expired,  on  which  it  has  fulfilled  its  object,  or  any  of  the  members  has  died  whose 
decease  dissolves  the  association,  or  from  its  having  been  declared  in  liquidation  by 
the  members  or  by  the  Court. 

Section  IX.    Of  foreign  associations. 

293.^)  Foreign  associations  can  transact  business  and  appear  in  judicial  pro- 
ceedings in  Venezuela,  whether  as  plaintiffs  or  defendants;  but  subject  to  the  pro- 
visions of  the  law  regarding  undomiciled  persons. 

294.*)  Foreign  associations  wishing  to  set  up  agencies  or  branches  in  Vene- 
zuela, if  they  are  in  unlimited  or  in  simple  hmited  partnerships,  must  fulfil  the 
same  requisites  as  those  enjoined  for  native  associations;  and  if  they  are  asso- 
ciations by  shares,  they  shall  enter  in  the  commercial  registry  of  the  place  where 
the  agency  or  branch  exists,  and  shaU  publish  in  a  local  newspaper,  the  partnership 
instrument  and  other  documents  necessary  for  the  formation  of  the  association 
in  conformity  with  the  laws  of  their  nationaUty,  and  a  duly  authenticated  copy  of 
the  articles  having  reference  to  such  laws. 

1)  Cfr.  No.  16,  XIII  of  the  Survey  p.  34.  —  2)  Cfr.  No.  17,  XIII  of  the  Survey  p.  35. 
—  3)  Cfr.  No.  2,  3,  4  and  5,  XIV  of  the  Survey  p.  36—38.  —  *)  Cfr.  No.  6  and  7,  XIV  of 
the  Survey  p.  38. 
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Acompanaran  al  registro,  ademas,  para  su  archive  en  el  cuaderno  de  com- 
probantes,  los  estatutos  de  la  compania. 

295.  Toda  modificacion  del  contrato  social  6  de  los  estatutos  debe  registrarse 
y  publicarse  de  la  manera  establecida  en  el  articulo  anterior. 

296.1)  Las  compaiiias  extranjeras  con  explotaciones  en  Venezuela  6  con  agen- 
das 6  sucursales  en  611a  tendran  un  representante  en  Venezuela,  el  cual  tiene  pleni- 
tud  de  facultades  dentro  de  los  limites  de  su  concesion  y  titulos. 

297.2)  Toda  compania  extranjera  de  seguro,  para  hacer  negocios  en  Venezuela, 
necesita  poseer  en  el  pais  propiedades  inmuebles  libres  de  todo  gravamen  por  un 
monto  que  fijara  en  cada  caso  el  Ejecutivo  Nacional,  en  atencion  a  la  importancia 
de  la  compaiiia  y  a  los  negocios  que  pueda  reaUzar.  Ese  monto  no  bajara  de  seis- 
cientos  mil  bolivares  (B  600  000)  para  las  compaiiias  de  seguros  de  vida,  ni  de 
doscientos  mil  bolivares  (B  200  000)  para  las  otras  compaiiias,  y  podra  Uegar  hasta 
el  veinticuico  por  ciento  de  los  capitales  asegurados  por  eUas  en  el  pais. 

298.3 )  La,  f alta  de  cumplimiento  de  las  prescripciones  establecidas  en  el  articulo 
294,  sobre  constitucion  de  las  compaiiias,  constituye  personal  y  solidariamente 
responsables  a  los  administradores,  agentes,  representantes  6  cualesquiera  otros 
que  contrataren  a  nombre  de  ellas,  por  todas  las  obligaciones  contraidas  en  el  pais, 
sin  perjuicio  de  los  derechos  de  los  terceros  para  ejercer  su  accion  sobre  el  fondo 
social. 

Los  que  contrataren  a  nombre  de  companias  de  seguros  que  no  hayan  cumpHdo 
con  lo  prescrito,  sufriran  ademas  una  multa  de  mil  a  diez  mil  bolivares  (B  1000 
&  B  10  000),  6  prision  proporcional. 

299.  La  jurisdiccion  que  corresponde  a  los  Tribunales  de  Venezuela,  segun 
sus  leyes  por  contratos  de  seguros,  celebrados  con  compaiiias  extranjeras,  es  irre- 
nunciable  en  todo  caso. 

300.  Las  sociedades  extranjeras  que  tengan  actualmente  en  Venezuela  agen- 
das, sucursales  6  explotaciones,  cumpUran  con  lo  prescrito  en  el  articulo  294,  dentro 
de  seis  meses,  a  contar  de  la  promulgacion  de  este  Codigo. 

Las  compaiiias  de  seguro  deberan,  dentro  del  mismo  tiempo,  someterse  a  lo 
dispuesto  en  el  articulo  297. 

Seccion  X.     De  la  formaci6n  del  contrato  de  sociedad. 

301.*)  El  contrato  de  sociedad  en  nombre  colectivo  6  en  comandita  simple 
debe  hacerse  por  documento  publico  6  privado. 

Cuando  sea  por  documento  privado,  se  extenderan  tantos  ejemplares  como 
socios  haya. 

La  falta  de  documentos  no  puede  oponerse  a  terceros  que  ban  contratado  de 
buena  fe  con  una  sociedad  notoriamente  conocida. 

Entre  los  socios  no  se  puede  admitir  declaraciones  de  testigos  para  probar 
contra  6  mas  de  lo  contenido  en  el  contrato  de  sociedad,  ni  para  justificar  lo  que 
se  hubiere  dicho  antes,  al  tiempo  6  despues  de  su  otorgamiento. 

302.  Se  registrara  en  el  Tribunal  de  Comercio  de  la  jurisdiccion  y  se  publicara 
en  un  periodico  que  se  edite  en  la  jurisdiccion  del  mismo  tribunal,  un  extracto  del 
contrato  de  compania  en  nombre  colectivo  6  en  comandita  simple. 

Si  en  la  jurisdiccion  del  Tribunal  no  se  publicare  periodico,  la  publicacion  se 
hara  por  carteles  fijados  en  los  lugares  mas  piibHcos  del  domicilio  social. 

La  publicacion  se  comprobara  con  un  ejemplar  del  periodico  6  con  uno  de  los 
carteles  desfijados,  certificado  por  el  Secretario  del  Tribunal  de  Comercio. 

El  extracto  contendra:  1.°  Los  nombres  y  domicilio  de  los  socios  que  no  sean 
simples  comanditarios  y  los  de  estos,  si  no  ban  entregado  su  aporte,  con  expresion 
de  la  clase  y  de  la  manera  como  ha  de  ser  entregado;  —  2.°  La  firma  6  razon 
social  adoptada  por  la  compaiiia  y  el  objeto  de  esta;  —  3.°  El  nombre  de  los 
socios  autorizados  para  obrar  y  firmar  por  la  compania;  —  4.°  La  suma  de  valores 
entregados  6  por  entregar  en  comandita;  —  5.°  El  tiempo  en  que  la  sociedad  ha 
de  principiar  y  el  en  que  ha  de  terminar  su  giro. 


1)  Cfr.  N.°  8,  XIV  del  Estudio  p.  39.   —  2)  Cfr.  N°-  9,  XIV  del  Estudio  p.  39.   —  *)  Cfr, 
N.°  10,  XIV  del  Estudio  p.  40.  —  *)  Cfr.  N.°  15,  XIII  del  Estudio  p.  34. 


VENEZUELA:  PARTNERSHIP.  90 

They  shall  further  lodge  at  the  registry,  for  enrolment  on  the  file  of  docu- 
ments, the  articles  of  association  of  the  company. 

295.  Every  amendment  of  the  partnership  instrument  or  of  the  articles  of 
association  must  be  registered  and  published  in  the  manner  directed  in  the  preceding 
article. 

296.1)  Foreign  companies  with  exploitations  in  Venezuela,  or  with  agencies 
or  branches  therein,  shaU  have  an  agent  ia  Venezuela,  with  full  powers  within  the 
limits  of  their  concession  and  rights. 

297.2)  Every  foreign  insurance  company,  in  order  to  transact  business  in  Vene- 
zuela, must  possess  in  the  country  immoveable  property  free  from  any  charge  to 
a  value  which  in  each  case  shall  be  fixed  by  the  National  Executive  having  regard 
to  the  importance  of  the  company  and  the  business  which  it  can  transact.  This 
value  shall  not  be  less  than  six  hundred  thousand  bolivares  (B.  600,000)  for  life 
insurance  companies,  nor  than  two  hxmdred  thousand  boUvares  (B.  200.000)  for 
other  companies,  and  can  reach  twenty  five  per  cent  of  the  capital  sums  assured 
thereby  in  the  country. 

298.^)  The  failure  of  fulfilment  of  the  provisions  set  forth  in  Art.  294,  on  the 
formation  of  associations,  renders  the  directors,  agents,  representatives  or  any  others 
who  contract  in  the  name  thereof,  personally  and  jointly  and  severally  liable 
for  all  the  obligations  contracted  in  the  country,  without  prejudice  to  the  rights 
of  third  persons  to  bring  their  action  against  the  funds  of  the  association. 

Those  who  contract  in  the  names  of  insurance  companies  which  have  not  ful- 
filled the  condition,  shall  further  pay  a  fine  of  one  thousand  to  ten  thousand  boli- 
vares (B.  1000  to  B.  10.000),  or  suffer  appropriate  imprisonment. 

299.  The  jurisdiction  belonging  to  the  Courts  of  Venezuela,  according  to  their 
laws  for  insurance  contracts  entered  into  with  foreign  companies,  can  in  no  case  be 
renounced. 

300.  Foreign  associations  actually  having  agencies,  branches  or  departments 
in  Venezuela,  shall  comply  with  the  provisions  of  Art.  294  within  six  months, 
calcvdated  from  the  pubUcation  of  this  Code. 

Insurance  companies  must,  within  the  same  time,  comply  with  the  provision 
of|Art  297. 

Section  X.     Of  the  formation  of  the  contract  of  partnership. 

301.*)  I, The  contract  of  unlimited  or  of  simple  Hmited  partnership  must  be 
made  by  written  instrument,  pubUc  or  private. 

When  it  is  by  private  instrument,  there  shall  be  prepared  as  many  dupUcates  as 
there  are  partners. 

The  want  of  documents  cannot  be  set  up  against  third  persons  who  have  con- 
tracted in  good  faith  with  a  well  known  partnership. 

Between  the  partners  declarations  of  witnesses  cannot  be  admitted  to  prove 
anything  against,  or  in  addition  to,  the  contents  of  the  partnership  instrument,  nor 
to  prove  what  may  have  been  said  before,  at  the  time  of,  or  after  its  execution. 

302.  An  abstract  of  the  instrument  of  unlimited  or  simple  limited  part- 
nership shall  be  registered  in  the  Commercial  Court  of  the  jurisdiction  and  pub- 
lished in  a  newspaper  published  in  the  jurisdiction  of  such  Court. 

If  no  newspaper  should  be  pubhshed  within  the  jurisdiction  of  the  Court,  the 
publication  shall  be  made  by  posters  fixed  in  the  most  public  places  of  the  part- 
nership domicil.  The  publication  shall  be  proved  by  a  copy  of  the  newspaper  or 
by  one  of  the  unfixed  posters,  certified  by  the  Registrar  of  the  Commercial  Coiui). 

The  abstract  shall  contain:  1.  The  names  and  residences  of  the  partners  who 
are  not  merely  limited,  and  those  of  Hmited  partners  if  they  have  not  brought  in 
their  share,  with  a  statement  of  the  kind  and  manner  in  which  it  has  to  be  brought 
in;  —  2.  The  partnership  firm  or  style  adopted  by  the  partnership  and  the  object 
thereof;  —  3.  The  names  of  the  partners  authorized  to  operate  and  sign  on  behafi  of 
the  association;  —  4.  The  amount  of  securities  delivered,  or  to  be  delivered,  as  the 
contribution  of  the  hmited  partners ;  —  5.  The  time  at  wluch  the  partnership  has  to 
commence  and  that  at  which  it  has  to  finish  its  business. 


1)  Cfr.  No.  8,  XIV  of  the  Survey  p.  39.    —   «)  Cfr.  No.  9,  XIV  of  the  Survey  p.  39.    — 
•)  Cfr.  No.  10,  XIV  of  the  Survey  p.  40.  —  *)  Cfr.  No.  15,  XIII  of  the  Survey  p.  34. 
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El  extracto  sera  remitido  k  la  Secretaria  del  Tribunal  de  Comercio,  firmado 
por  los  socios  soUdarios,  dentro  de  los  diez  dias  siguientes  a  la  celebracion  de  la 
compania. 

303.  Respecto  a  las  compafiias  en  comandita  por  acciones  y  las  compafiias 
anonimas ,  los  administradores  cumpUran  con  las  prescripciones  establecidas  en  el 
articulo  244. 

304.  Si  la  sociedad  establecida  tuviere  6  en  lo  sucesivo  estableciere  casas  en 
distintas  jurisdicciones  mercantiles,  se  hara,  respecto  de  cada  establecimiento,  la 
comunicacion,  registro  y  publicacion. 

305.  Todos  los  convenios  6  resoluciones  que  tengan  por  objeto  la  continuacion 
de  la  compania  despues  de  expirado  su  t^rmino;  la  reforma  del  contrato  en  las 
clausulas  que  deban  registrarse  y  pubUcarse;  que  reduzcan  6  ampHen  el  termino 
de  su  duracion ;  que  excluyan  algunos  de  sus  miembros ;  que  admitan  otros,  6  cam- 
bien  la  razon  social;  y  toda  disolucion  de  la  compania,  aunque  sea  con  arreglo  al 
contrato,  estaran  sujetos  al  registro  y  publicacion  establecidos  en  los  articulos 
precedentes. 

306.1)  gj  en  la  formacion  de  la  compania  no  se  llenaren  oportunamente  las  for- 
malidades  que  ordena  el  articulo  302  y  mientras  no  se  cumplieren,  puede  todo 
socio  separarse  de  la  compafiia  notificandolo  a  sus  socios.  La  sociedad  queda  disuelta 
desde  el  dia  de  la  notificacion.  Respecto  de  terceros,  la  compafiia  se  tendra  como 
no  existente  en  cuanto  pueda  perjudicarlos;  pero  los  socios  no  podran  alegar  en  su 
provecho  la  falta  de  dichas  formaUdades. 

En  la  compafiia  en  comandita  por  acciones  y  en  la  anonima  tiene  cada  suscritor 
de  acciones  el  derecho  de  obligar  a  los  administradores  al  cumplimiento  de  lo  pres- 
crito  en  el  articulo  244.  Puede  tambien  retirarse  de  la  compania  si  han  pasado 
veinte  dias  despu6s  de  cumplidos  los  plazos  establecidos  en  el  citado  articulo  y  no 
se  ha  cumplido  con  sus  prescripciones,  y  ademas  exigir  de  los  administradores  la 
indemnizacion  de  los  daflos  y  perjuicios.  JCentras  no  se  cumpla  con  lo  dispuesto 
en  el  articulo  244,  la  compania  no  esta  legaLnente  constituida,  y  hasta  su  legal 
constitucion,  los  administradores,  promotores  y  cualquier  otro  que  contrate  a 
nombre  de  eUa,   quedan  personabnente  responsables  por  esas  operaciones. 

307.  Los  convenios  y  resoluciones  a  que  se  refiere  el  articulo  305  no  producen 
efecto  contra  terceros,  sino  despues  de  registrados  y  pubUcados. 

Mas  cuando  la  sociedad  se  disuelva  antes  del  termino  fijado  para  su  duracion 
en  el  contrato  social,  no  se  tendra  por  disuelta  respecto  de  terceros,  sino  despues 
de  trascurrido  un  mes  desde  la  feoha  del  registro,  fijacion  y  publicaci6n  del  acto  de 
disolucion ;  pero  a  los  socios  y  a  cualquier  interesado  queda  a  salvo  la  prueba  de  que 
la  disolucion  era  conocida  por  terceros. 

308.  En  todas  las  facturas,  anuncios,  pubHcaciones  y  otros  documentos  no 
manuscritos  emanados  de  las  sociedades  anonimas  6  de  las  sociedades  en  comandita 
por  acciones,  la  denominacion  social  debe  ser  siempre  precedida  6  seguida  de  estas 
palabras,  escritas  con  todas  sus  letras  y  legibles  sin  dificultad :  Compafiia  anonima  6 
Compania  en  comandita  por  acciones,  y  de  la  enunciacion  del  monto  del  capital  social. 

El  empleado  de  la  compania  que  emita  6  autorice  la  emision  de  documentos, 
pubHcaciones,  anuncios,  facturas  y  demas  en  que  se  infrinja  la  precedente  dis- 
posicion  pagara  de  cincuenta  a  mil  bolivares  de  multa. 

309.  En  los  Tribunales  de  Comercio  se  formara  un  expediente  de  toda  la 
documentacion  referente  a  cada  compania  que  se  registre,  con  un  indice  de  esa 
documentacion  6  indicacion  de  la  fecha  y  foUo  del  registro  de  comercio  en  que  se 
encuentren  los  documentos  que  hayan  sido  registrados. 

Al  fin  de  cada  afio  se  pasara  al  Registro  publico  para  su  archivo,  a  costa  de  la 
compania,  copia  de  los  documentos  agregados  en  ese  ano. 

Seccion  XI.    De  la  liquidaci6n  de  la  compania. 

310.2)    Concluida  y  disuelta  la  compania,  los  administradores  no  pueden  haoer 
nuevas  operaciones,  quedando  Hmitadas  sus  facultades,  mientras  se  provee  a  la^ 
Uquidacion,  A  cobrar  los  creditos  de  la  sociedad,  a  extinguir  las  obUgaciones  ante- 
riormente  contraidas  y  a  realizar  las  operaciones  que  se  hallen  pendientes. 

1)  Cfr.  N."  16,  Xni  in  fine  del  Estudio  p.  34.  —  2)  Cfr.  N.°  17,  XIII  del  Estudio  p.  35. 
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The  abstract  shall  be  transmitted  to  the  Registrar  of  the  Commercial  Court, 
signed  by  the  unlimited  partners,  within  the  ten  days  following  the  formation  of 
the  association. 

303.  Regarding  partnerships  limited  by  shares  and  joint-stock  companies, 
the  directors  shall  comply  with  the  provisions  set  forth  in  Art.  244. 

304.  If  the  association  estabhshed  should  have,  or  should  thereafter  set  up, 
houses  within  different  commercial  jurisdictions,  the  notice,  registration  and 
pubhcation  shall  be  given  and  made  regarding  each  establishment. 

305.  All  the  agreements  and  resolutions  which  are  intended  for  the  continuance 
of  the  association  after  its  term;  for  the  amendment  of  the  contract  in  the  clauses 
which  must  be  registered  and  pubhshed;  which  shorten  or  extend  the  term  of  its 
duration;  which  exclude  some  of  its  members;  which  admit  others,  or  change  the 
firm  style;  and  every  dissolution  of  the  association,  although  it  may  be  in  accord- 
ance with  the  contract,  shall  be  subject  to  the  registration  and  publication  provided 
in  the  preceding  articles. 

306.^)  If  in  the  formation  of  the  association  the  formahties  directed  by  Art.  302 
should  not  be  duly  fulfilled,  and  untU  they  should  be  fulfilled,  any  member  can 
withdraw  from  the  association,  giving  notice  thereof  to  his  associates.  The  associa- 
tion becomes  dissolved  from  the  day  of  such  notice.  Regarding  third  persons,  the 
association  shall  be  held  as  non-existing  in  so  far  as  they  might  be  prejudiced;  but 
the  members  cannot  set  up  for  their  own  advantage  the  absence  of  such  formalities. 

In  the  partnership  Umited  by  shares  and  in  the  joint-stock  company  each  sub- 
scriber of  shares  has  the  right  of  compeUing  the  directors  to  comply  with  the  pro- 
visions of  Art.  244.  He  can  also  withdraw  from  the  company  if  twenty  days  have 
passed  from  the  maturing  of  the  periods  laid  down  in  the  article  cited  and  its  provi- 
sions have  not  been  comphed  with,  and  can  further  exact  compensation  from  the  di- 
rectors for  damages  and  losses. 

Whilst  there  is  a  want  of  compliance  with  the  provisions  of  Art.  244,  the  company 
is  not  in  law  formed,  and  until  its  legal  formation  the  directors,  promoters  and 
any  one  else  who  may  contract  ia  its  name,  become  personally  liable  in  respect  of 
such  operations. 

307.  Agreements  and  resolutions  to  which  Art.  305  refers  do  not  produce  any 
effect  against  third  parties  except  from  the  time  of  registration  and  pubhcation. 

Further,  when  the  association  is  dissolved  before  the  term  fixed  for  its  duration 
in  the  instrument  of  association,  it  is  not  held  as  dissolved  regarding  third  persons, 
except  after  the  lapse  of  a  month  from  the  date  of  the  registration,  affixing  and 
publication  of  the  instrument  of  dissolution;  but  evidence  that  the  dissolution 
was  actually  known  to  third  persons  is  allowed  to  the  members  or  to  any  one 
concerned. 

308.  In  aU  invoices,  notices,  pubhcations  and  other  documents  not  manuscripts 
issued  from  joint-stock  companies  and  partnerships  hmited  by  shares,  the  firm  title 
must  always  be  preceded  or  followed  by  these  words,  written  fuUy  and  legibly  "Joint 
Stock  Company  or  partnership  Hmited  by  shares"  with  a  statement  of  the  amount 
of  the  company  capital. 

A  servant  of  the  company  who  issues  or  authorizes  the  issue  of  documents, 
publications,  notices,  invoices,  and  so  forth,  in  which  the  preceding  provision  is 
infringed  shall  pay  a  fine  of    from  fifty  to  a  thousand  bohvares. 

309.  There  shall  be  kept  in  the  Commercial  Courts  a  file  of  all  the  documen- 
tary matters  referring  to  each  company  which  is  registered,  with  an  index  of  such 
documents  and  a  note  of  the  date  and  foho  of  the  commercial  register  in  which  the 
documents  which  have  been  registered  are  to  be  found. 

At  the  end  of  each  year  there  shall  be  transfeixed  to  the  Pubhc  Registry  for 
its  archives,  at  the  cost  of  the  company,  a  copy  of  the  documents  added  in  that  year. 

Section  XI.    Of  the  winding-up  of  associations. 

310.^)  After  an  association  is  finished  and  dissolved,  the  directors  cannot 
transact  fresh  business,  their  powers  being  hmited,  whilst  arranging  the  winding-up, 
to  collecting  the  credits  of  the  association,  extinguishing  the  obUgation  thereto- 
fore contracted,  and  completing  pending  operations. 

1)  Cfr.  No.  16,  XIII  at  the  end  of  the  Survey  p  34.-2)  cfr.  No.  17,  XIII  of  the  Survey  p.  35. 
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311.  Si  en  el  contrato  social  no  se  ha  determinado  el  modo  de  hacer  la  liqui- 
dacion  y  division  de  los  haberes  sociales,  se  observaran  las  reglas  siguientes: 

En  las  companias  en  nombre  colectivo  y  en  comandita  simple,  no  habiendo 
contradiccion  por  parte  de  ningun  socio,  continuaran  encargados  de  la  liquidacion 
los  que  hubieren  tenido  la  administracion  de  la  sociedad;  pero  si  lo  exigiere  cual- 
quier  socio,  se  nombrara,  a  pluraMad  de  votos,  uno  6  mas  liquidadores,  de  dentro 
6  fuera  de  la  compaiiia,  para  lo  cual  se  formara  junta  de  todos  los  socios,  convocando 
a  eUa  a  los  ausentes,  con  tiempo  suficiente  para  que  puedan  concurrir  por  si  6  por 
apoderado.  En  la  misma  junta  se  acordaran  las  facultadas  que  se  dan  a  los  liqui- 
dadores. Si  en  la  votacion  no  se  obtuviere  mayoria  relativa,  dirimird  el  Juez  de 
Comercio,  quien,  en  caso  de  eleccion,  debera  hacerla  entre  los  que  hubieren  tenido 
mds  votos  en  la  junta  de  socios. 

En  las  companias  en  comandita  por  acciones  y  anonimas,  el  nombramiento 
de  los  liquidadores  se  hara  por  la  asamblea  que  resuelva  la  hquidacion. 

El  nombramiento  y  los  poderes  de  los  hquidadores  se  registraran  en  el  Tribunal 
de  Comercio  de  la  jurisdiccion. 

312.  Si  no  se  determinaren  sus  facultades  a  los  hquidadores,  estos  no  podran 
ejecutar  otros  actos  y  contratos  que  los  que  tiendan  directamente  al  cumpUmiento 
de  su  encargo,  sometiendose  a  las  disposiciones  del  Codigo  Civil  sobre  mandato. 

313.  En  todo  caso  los  hquidadores  estan  obhgados :  1 .  °  A  f ormar  inventario, 
al  tomar  posesion  de  su  encargo,  de  todas  las  existencias,  creditos  y  deudas  de 
cualquiera  naturaleza  que  sean;  y  a  recibir  los  hbros,  correspondencia  y  papeles 
de  la  sociedad;  —  2.°  A  continuar  y  concluir  las  operaciones  que  estuvieren  pen- 
dientes  al  tiempo  de  la  disolucion;  —  3.°  A  exigir  la  cuenta  de  su  administracion 
a  los  gerentes  y  a  cualquier  otro  que  haya  manejado  intereses  de  la  sociedad;  — 
4.°  A  hquidar  y  cancelar  las  cuentas  de  la  sociedad  con  los  terceros  y  con  cada 
uno  de  los  socios ;  pero  no  podran  pagar  a  estos  ninguna  suma  sobre  las  cuotas  que 
puedan  corresponderles,  amientras  no  esten  pagados  los  acreedores  de  la  sociedad; 
—  5.°  A  cobrar  los  cr6ditos  activos,  percibir  su  importe  y  otorgar  los  corres- 
pondientes  finiquitos;  —  6.°  A  vender  las  mercaderias  y  demas  bienes  muebles  6 
inmuebles  de  la  sociedad,  aun  cuando  haya  menores,  entredichos  6  inhabihtados 
entre  los  interesados,  sin  sujetarse  a  las  formaUdades  prescritas  en  el  Codigo  Civil 
respecto  de  estos;  —  7.°  A  presentar  estados  de  la  hquidacion  cuando  los  socios 
lo  exijan;  —  8.  °  A  rendir  al  fin  de  la  hquidacion  cuenta  general  de  su  administraci6n. 

Si  el  liquidador  fuere  el  mismo  gerente  de  la  sociedad  extinguida  debera  presentar 
en  la  misma  epoca  cuenta  de  su  gestion. 

314.  La  liquidacion,  ya  sea  demandante  ya  sea  demandada,  sera  representada 
en  juicio  por  los  hquidadores. 

315.  En  la  hquidacion  de  sociedades  de  comercio  en  que  tengan  intereses 
menores,  entredichos  6  inhabihtados,  procederan  sus  tutores  6  curadores,  con  ple- 
nitud  de  facultades,  como  si  obrasen  en  negocios  propios;  y  seran  vahdos  todos 
los  actos  que  otorguen  6  consientan  a  nombre  de  aquellos,  sin  perjuicio  de  la 
responsabihdad  que  contraigan  para  con  ellos  por  haber  obrado  con  dolo  6  con 
neghgencia  cuipable.~ 

Seccion  XII.     Prescripci6n. 

316.1)  La  responsabihdad  sohdaria  de  los  socios  de  las  companias  de  comercio 
6  de  sus  sucesores,  cesard  a  los  cinco  anos  contados  desde  el  t6rmino  6  disoluci6n 
de  la  compaiiia,  siempre  que  el  acto  de  disolucion  se  haya  registrado  y  pubhcado  con- 
forme  al  articulo  305. 

Esta  prescripcion  no  tiene  lugar  en  el  caso  de  que  la  compania  termine  por 
quiebra. 

317.  Esta  prescripcion  corre  contra  los  menores,  entredichos  6  inhabihtados, 
pero  se  interrumpe  por  demanda  judicial  6  reconocimiento  del  cr6dito. 

Despu6s  de  esta  interrupci6n  solo  tendra  lugar  la  prescripcion  ordinaria. 

318.  Trascurridos  los  cinco  anos  4  que  se  refieren  los  articulos  preoedentes, 
queda  sin  embargo  a  los  acreedores  el  derecho  de  ejercer  sus  acciones  contra  la  hqui- 
dacion, hasta  concurrencia  de  los  fondos  sociales  indivisos  que  aun  existan,  y  contra 
cada  uno  de  los  socios,  en  proporcion  de  lo  que  por  capital  y  ganancias  le  haya 
correspondido  en  la  hquidacion. 

1)  Cfr.  N.°  20,  XIII  del  Estudio  p.  35. 
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311.  If  in  the  instrument  of  association  the  method  of  carrying  out  the  wind- 
ing-up and  that  of  the  division  of  the  assets  has  not  been  determined,  the  follow- 
ing rules  shall  be  f oUowed :  In  unlimited  and  in  simple  limited  partnerships,  there 
being  no  opposition  on  the  part  of  any  partner,  those  who  have  had  the  manage- 
ment of  the  partnership  shall  continue  in  charge  of  the  winding-up;  but  if 
any  member  should  so  request,  one  or  more  liquidators  shall  be  selected  by  a 
majority  of  votes,  either  from  within  or  outside  the  association,  for  which  purpose 
a  meeting  of  all  the  members  shall  be  held,  those  absent  being  summoned  thereto, 
with  sufficient  time  to  be  present  in  person  or  by  attorney.  At  the  same  meeting 
the  powers  to  be  given  to  the  liquidators  shall  be  decided.  If  in  the  voting  a  suffi- 
cient majority  should  not  be  obtained,  the  Commercial  Judge  shall  decide  who,  in 
the  event  of  a  selection,  must  make  the  selection  between  those  who  have  had 
most  votes  at  the  meeting  of  members. 

In  limited  partnerships  by  shares  and  joint-stock  companies  the  nomination 
of  the  liquidators  shall  be  made  by  the  meeting  which  resolves  on  the  winding-up. 

The  nomination  and  powers  of  the  Uquidators  shall  be  registered  in  the  Com- 
mercial Court  of  the  jurisdiction. 

312.  If  the  powers  of  the  liquidators  should  not  be  defined,  they  can  only  carry 
out  acts  and  contracts  which  directly  relate  to  the  fulfilment  of  their  charge, 
subject  to  the  provisions  of  the  Civil  Code  as  to  agency. 

313.  In  any  case  the  liquidators  are  bound:  1.  To  frame  an  inventory,  on 
taking  over  their  trust,  of  aU  the  stock  in  trade,  credits  and  debts  of  every  kind;  and 
toreceive  the  books,  correspondence  and  papers  of  the  association  ;  — 2.  To  continue 
and  finish  the  transactions  pending  at  the  time  of  the  dissolution;  —  3.  To  demand 
accounts  of  their  management  from  the  managers  and  any  one  else  who  has 
handled  the  affairs  of  the  association;  —  4.  To  settle  and  close  the  accounts  of  the 
association  with  third  persons,  and  with  each  of  the  members ;  but  they  cannot  pay 
them  any  sum  in  respect  of  the  dividends  belonging  to  them,  whilst  the  creditors  of 
the  association  remain  unpaid ;  —  5.  To  collect  sums  due,  receive  their  value,  and 
grant  the  appropriate  acquittances;  —  6.  To  seU  the  goods  and  other  property, 
moveable  and  immoveable,  of  the  association,  even  when  there  may  be  minors,  or 
interdicted  or  incapacitated  persons,  amongst  those  interested,  without  being  sub- 
ject to  the  formalities  prescribed  in  the  Civil  Code  regarding  such  persons;  — 
7.  To  present  reports  of  the  liquidation  when  the  members  so  request;  —  8.  At  the 
end  of  the  wonding-up  to  render  a  general  account  of  their  management. 

If  the  liquidator  should  also  be  the  manager  of  the  dissolved  association  he  must 
present  at  the  same  time  an  account  of  his  management. 

314.  An  association  in  liquidation,  whether  plaintiff  or  defendant,  shall  be 
represented  ia  proceedings  at  law  by  the  liquidators. 

315.  In  the  winding  up  of  commercial  associations  in  which  minors,  or  persons 
interdicted  or  incapacitated,  have  an  interest,  their  guardians  or  curators  shall  a  ct, 
with  fnll  power,  as  if  they  transacted  their  own  business;  and  aU  the  instruments 
which  they  execute  or  assent  to  in  their  names  shall  be  vaUd,  but  without  prejudice 
to  the  liability  which  they  contract  towards  them  for  having  acted  with  fraud  or 
culpable  negligence. 

Section  XII.    Of  limitation  of  actions. 

316.^)  The  joint  and  several  liability  of  members  of  commercial  associations 
and  their  successors,  shall  cease  within  five  years,  counted  from  the  termination  or 
dissolution  of  the  association,  whenever  the  instrument  of  dissolution  has  been 
registered  and  pubUshed  under  Art.  305. 

This  limitation  does  not  take  place  where  the  association  terminates  through 
bankruptcy. 

317.  This  limitation  runs  against  minors,  or  persons  interdicted  or  incapaci- 
tated, but  is  interrupted  by  proceedings  at  law  or  acknowledgment  of  liability. 

After  this  interruption  the  ordinary  period  of  limitation  shaU  alone  take  effect. 

318.  When  the  five  years  to  which  the  preceding  articles  refer  have  elapsed, 
there  none  the  less  remains  to  creditors  the  right  of  bringing  their  actions  against 
the  estate  in  liquidation,  up  to  the  amount  of  the  association  funds  which  still  exist 
undistributed,  and  against  each  one  of  the  members,  in  proportion  to  the  amount 
of  capital  or  profits  which  may  have  fallen  to  him  in  the  winding-up. 

1)  Cfr.  No.  20,  XIII  of  the  Survey  p.  35. 

13 


93  Venezuela:  C6d.  d.  com.     Libro  I.     Tit.  VIII.    Contrato  de  comisi6n. 

319.  Si  el  vencimiento  del  credito  es  posterior  a  la  disolucion  de  la  sociedad, 
el  quinquenio  principia  a  correr  desde  el  vencimiento. 

320.  Los  liquidadores  que  con  dinero  propio  hayan  pagado  deudas  de  la  socie- 
dad, no  pueden  ejercer  contra  los  socios  mayores  derechos  que  los  que  competerian 
a  los  acreedores  pagados. 

Seccion  XIII.    Cuentas  en  participacion. 

321.  La  asociacion  en  participacion  es  aquella  en  que  un  comerciante  da  a 
una  6  mas  personas  participacion  en  las  utilidades  6  perdidas  de  una  6  mas  opera- 
ciones,  6  aun  de  su  comercio. 

Puede  tambien  tener  lugar  en  operaciones  comerciales  hechas  por  no  comer- 
ciantes. 

322.  Los  terceros  no  tienen  derechos  ni  obUgaciones  sino  respecto  de  aquel 
con  quien  ban  contratado. 

323.  Los  participantes  no  tienen  ningun  derecho  de  propiedad  sobre  las  cosas 
objeto  de  la  asociacion  aunque  hayan  sido  aportadas  por  ellos.  Sus  derechos  estan 
limitados  a  obtener  cuenta  de  los  fondos  que  han  aportado  y  de  las  perdidas  6  ga- 
nancias  habidas. 

324.  En  el  caso  de  quiebra,  los  participantes  tienen  derecho  a  ser  colocados 
en  el  pasivo  de  los  fondos  con  que  han  contribuido,  en  cuanto  estos  excedan  a  la 
cuota  de  perdida  que  les  corresponda. 

325.  Salvo  lo  dispuesto  en  los  articulos  anteriores,  la  sociedad  accidental  es 
regida  por  las  convenciones  de  las  partes. 

326.  Estas  asociaciones  estan  exentas  de  las  formaHdades  establecidas  para  las 
companias. 

A  falta  de  contrato  por  escrito,  se  pueden  probar  por  los  demas  medios  admi- 
tidos  por  la  ley  comercial ;  pero  la  prueba  testimonial  no  es  admisible  cuando  se  trate 
de  un  negocio  que  pase  de  dos  mil  boHvares  de  valor,  si  no  hay  un  principio  de 
prueba  por  escrito. 

Titulo  VIII.    Del  contrato  de  comision. 

327.1)  Comisionista  es  el  que  ejerce  actos  de  comercio  en  su  propio  nombre 
por  cuenta  de  un  comitente. 

328.  El  comisionista  no  esta  obhgado  a  declarar  a  la  persona  con  quien  con- 
trata  el  nombre  de  su  comitente;  pero  queda  obUgado  directa  y  personalmente 
hacia  aquel,  como  si  el  negocio  fuere  suyo  propio. 

329.  El  comitente  no  tiene  accion  contra  la  persona  con  quien  ha  tratado 
el  comisionista  y,  reciprocamente,  esta  no  la  tiene  contra  el  comitente. 

330.2)  gi  el  negocio  encomendado  se  hiciere  bajo  el  nombre  del  comitente,  los 
derechos  y  las  obUgaciones  que  produce  se  determinan  por  las  disposiciones  del 
Codigo  Civil  sobre  el  contrato  de  mandato;  pero  el  mandato  mercantil  no  es  gra- 
tuito  por  naturaleza. 

331.  El  comisionista  puede  aceptar  6  no  el  encargo  que  se  le  hace;  pero  si 
rehusare,  queda  obhgado  bajo  responsabiUdad  de  dafios  y  perjuicios:  1.°  A  dar 
aviso  de  su  repulsa  al  comitente  en  el  menor  tiempo  posible;  —  2.°  A  tomar, 
mientras  reciba  instrucciones,  las  medidas  conservativas  que  la  naturaleza  del 
negocio  requiera,  como  son:  las  conducentes  a  impedir  las  perdidas  6  deterioro 
de  las  mercancias  consignadas,  la  caducidad  de  un  titulo,  una  prescripcion,  6  cual- 
quier  otro  dano  inminente. 

332.  Si  no  recibiere  instrucciones  en  un  tiempo  proporcionado  a  la  distancia 
del  domiciho  del  comitente,  puede  el  comisionista  depositar  judicialmente  las  mer- 
cancias 6  efectos  consignados  y  hacer  vender  con  la  autorizacion  del  Juez  lo  sufi- 
ciente  a  cubrir  las  sumas  que  hubiere  erogado  por  causa  de  la  consignacion. 

333.  Aceptada  expresa  6  tacitamente  la  comision,  el  comisionista  debe  ejecu- 
tarla  y  concluirla;  y  no  haciendolo,  sin  causa  legal,  respondera  al  comitente  de  los 
dafios  y  perjuicios  que  le  sobrevinieren.  Pero  si  la  comision  requiere  provision  de 
fondos,  el  comisionista  no  esta  obUgado  4  ejecutarla  aunque  la  haya  aceptado, 
mientras  el  comitente  no  le  haga  la  provision  en  cantidad  suficiente,  y  aun  podra. 
suspender  la  comision  cuando  se  haya  agotado  la  provision  recibida. 


1)  Cfr.  N.°  1,  XV  del  Estudio  p.  40.  —  2)  Cfr.  N.°  2,  XV  del  Estudio  p.  40. 
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319.  If  the  maturing  of  the  credit  is  subsequent  to  the  dissolution  of  the 
association  the  quinquennial  period  begins  to  run  from  the  maturity. 

320.  Liquidators  who  have  paid  debts  of  the  association  with  their  own  money, 
cannot  set  up  against  the  members  greater  rights  than  those  which  would  belong 
to  the  creditors  paid. 

Section  XIII.    Of  profit-sharing  in  joint  adventure. 

321.  Joint  adventure  is  an  association  in  which  a  trader  grants  to  one  or  more 
persons  a  participation  in  the  profits  or  losses  of  one  or  more  operations,  or  even 
in  his  business. 

It  can  also  take  place  in  commercial  operations  made  by  non-traders. 

322.  Third  persons  have  neither  rights  nor  obUgations,  except  regarding  the 
person  with  .whom  they  have  contracted. 

323.  The  participants  have  no  right  of  property  over  the  things  which  are  the 
object  of  the  adventure,  although  they  may  have  been  contributed  by  them. 
Their  rights  are  confined  to  obtaioing  an  account  of  the  funds  which  they  have 
handed  over  and  of  the  losses  or  gains  ensuing. 

324.  In  the  case  of  bankruptcy,  the  participants  have  the  right  to  be  ranked  as 
creditors  in  respect  of  the  funds  which  they  have  contributed,  in  so  far  as  they 
exceed  the  proportion  of  the  loss  which  concerns  them. 

325.  Subject  to  the  provisions  of  the  former  articles,  a  joint  adventure  is 
governed  by  the  agreements  of  the  parties. 

326.  Such  associations  are  exempt  from  the  formalities  imposed  on  partner- 
ships and  companies. 

In  default  of  a  written  contract,  they  can  be  proved  by  the  other  methods  ad- 
missible under  the  commercial  law ;  but  oral  evidence  is  not  admissible  when  it  con- 
cerns a  business  exceeding  in  value  two  thousand  boUvares,  unless  there  is  prima 
facie  proof  in  writing. 

Title  VIII.    Of  the  contract  of  commission. 

327.1)  A.  factor  {comisionista)  is  a  person  who  carries  out  commercial  trans- 
actions in  his  own  name  on  account  of  a  principal  (comitente). 

328.  A  factor  is  not  bound  to  declare  to  the  person  with  whom  he  contracts 
the  name  of  his  principal;  but  he  becomes  bound  directly  and  personally  towards 
him,  as  if  the  business  were  his  own. 

329.  The  principal  has  no  right  of  action  against  the  person  with  whom  the 
factor  has  contracted  and,  equally,  such  person  has  no  such  right  against  the  principal. 

330.2)  If  the  business  entrusted  should  be  done  under  the  name  of  the  princi- 
pal, the  rights  and  obligations  which  follow  are  defined  by  the  provisions  of  the 
Civil  Code  regarding  the  ordinary  contract  of  agency  (mandato);  but  commercial 
agency  is  not  in  its  nature  gratuitous. 

331.  A  factor  may  accept  or  refuse  the  business  entrusted  to  him;  but  if  he 
refuses,  he  is  bound,  mider  liability  for  damages  and  losses:  1.  To  give  notice  of  his 
refusal  to  the  principal  within  the  least  time  possible;  —  2.  To  take,  until  he  receives 
instructions,  preservative  measures  which  the  nature  of  the  business  requires,  such 
as  those  conducive  to  the  prevention  of  losses  or  damages  to  the  goods  consigned, 
the  failure  of  a  security,  a  defeasance  by  prescription,  or  any  other  imminent  damage. 

332.  If  he  should  not  receive  instructions  within  a  time  proportionate  to  the 
distance  of  the  residence  of  the  principal,  a  factor  can  deposit  under  order  of  the 
Court  the  goods  or  effects  consigned,  and  with  the  approval  of  the  Judge  may  cause 
sufficient  to  be  sold  to  cover  the  expenses  incurred  by  reason  of  the  consignment. 

333.  Where  the  commission  is  expressly  or  impliedly  accepted,  the  factor  must 
carry  it  out  to  the  end;  and  if  he  fails  to  do  so,  without  good  ground,  he  shall  answer 
to  the  principal  for  the  damages  and  losses  supervening  to  him.  But  if  the  commis- 
sion should  require  funds  to  be  provided,  the  factor  is  not  bound  to  carry  it  out, 
although  he  may  have  accepted  it,  imtil  the  principal  should  provide  a  sufficient 
amount,  and  he  may  even  suspend  the  commission  when  the  provision  received 
has  been  exhausted. 


1)  Cfr.  No.  1,  XV  of  the  Survey  p.  40.  —  «)  Cfr.  No.  2,  XV  of  the  Survey  p.  40. 
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334.  El  comisionista  debe  examinar  el  estado  en  que  recibiere  los  efectos  con- 
signados,  hacer  constar  legalmente  en  el  acto  las  diferencias  6  deterioros  que  ad- 
virtiere,  y  comunicarlo  lo  mas  pronto  posible  al  comitente. 

Si  no  lo  hiciere  ae  presume  que  las  mercancias  y  efectos  estaban  conformes 
con  lo  expresado  en  la  factura  6  en  la  carta  de  porte  6  conocimiento. 

Lo  mismo  practicara  en  todo  caso  en  que  sobrevengan  i,  las  cosas  consignadas 
dafios  6  p6rdidas. 

335.  El  comisionista  responde  del  deterioro  6  de  la  perdida  de  la  cosa  consig- 
nada  que  tuviere  en  su  poder,  que  no  provengan  de  caso  fortuito  6  de  vicio  propio 
de  la  misma  cosa,  en  los  terminos  expresados  en  el  articulo  176.  El  daiio  se  calcu- 
lara  por  el  valor  de  la  cosa,  en  el  lugar  y  en  el  tiempo  en  que  hubiere  sobrevenido. 

El  comisionista  se  hace  dueno  del  dinero  y  efectos  al  portador,  recibidos  por 
cuenta  del  comitente,  quedando  constituido  deudor  de  ellos  y  corriendo  todos  sus 
riesgos,  salvo  convencion  en  contrario. 

336.  El  comisionista  debe  sujetarse  extrictamente  a  las  instrucciones  de  su 
comitente  en  el  desempeno  de  la  comision;  pero  si  creyere  que  oumpliendolas  a  la 
letra  debe  resultar  un  daiio  grave  a  su  comitente,  podra  suspender  la  ejecucion, 
dandole  aviso  en  primera  oportunidad. 

En  ningun  caso  podra  obrar  contra  las  disposiciones  expresas  y  claras  de  su 
comitente. 

A  falta  de  instrucciones  en  casos  extraordinarios  e  imprevistos,  si  no  tuviere 
tiempo  para  consultar  al  comitente,  procedera  prudencialmente  en  favor  de  los 
intereses  del  comitente  y  como  procederia  en  asunto  propio. 

Lo  mismo  procedera  en  el  caso  en  que  el  comitente  le  hubiere  autorizado  para 
proceder  a  su  arbitrio. 

337.  El  comisionista  debe  comunicar  oportunamente  al  comitente  todas  las 
noticias  relativas  a  la  negociacion  de  que  estuviere  encargado  que  puedan  indu- 
cirle  a  modificar  6  revocar  sus  instrucciones. 

338.  El  comisionista  debe  desempenar  por  si  mismo  la  comision;  y  si  la  dele- 
gare, sin  autorizacion  previa  del  comitente,  responde  de  la  ejecucion  del  delegado. 

Si  en  la  autorizacion  para  delegar  no  se  le  hubiere  designado  persona  deter- 
minada,  responde  de  la  delegacion  que  haga  en  persona  notoriamente  incapaz  6 
insolvente. 

Siempre  que  delegare  la  comision  debe  dar  aviso  al  comitente. 

En  todos  los  casos  podra  el  comitente  ejercer  sus  acciones  contra  el  delegado. 

339.  Se  prohibe  a  los  comisionistas  representar  en  un  mismo  negocio  inte- 
reses opuestos,  sin  consentimiento  expreso  de  los  interesados. 

340.  El  mandatario  mercantil  tiene  derecho  a  exigir  una  remuneracion  por  el 
desempeno  de  su  encargo.  Si  no  hubiere  convenio  previo  sobre  su  monto,  se  estara 
al  uso  de  la  plaza  en  que  se  hubiere  ejecutado  el  mandato. 

341.1)  Todas  las  economias  y  ventajas  que  oonsiga  el  comisionista  en  los  nego- 
cios  que  haga  por  cuenta  ajena,  las  abonara  al  comitente. 

342.  Evacuada  la  negociacion  encomendada  el  comisionista  esta  obUgado: 
1.°  A  dar  inmediatamente  aviso  al  comitente;  —  2.°  A  rendir  cuenta  detaUada 
y  comprobada  de  su  gestion;  —  3.°  A  pagar  al  comitente  el  saldo  que  resulte  4 
su  favor,  empleando  el  medio  que  le  hubiere  designado;  y  a  falta  de  designacion, 
del  modo  que  fuere  de  uso  en  la  plaza. 

343.  El  comisionista  debe  pagar  intereses  sobre  las  sumas  que  retuviere  inde- 
bidamente  contra  las  ordenes  del  comitente. 

Reciprocamente,  tiene  derecho  a  intereses  sobre  el  saldo  que  arroje  a  su  favor 
la  cuenta  que  rindiere  desde  la  fecha  de  6sta;  pero  los  intereses  sobre  las  cantidades 
que  supUere  para  cumphr  la  comision,  correran  desde  la  fecha  del  suplemento, 
exceptuando  el  tiempo  en  que  por  no  rendir  oportunamente  la  cuenta  ocasionare 
el  mismo  la  demora  del  pago. 

344.  Todo  comisionista  tiene  privilegio  sobre  el  valor  de  las  mercancias  6 
efectos  que  le  hayan  sido  expedidos,  depositados  6  consignados,  por  el  solo 
hecho  de  la  expedicion,  del  deposito  6  de  la  consignacion,  por  todos  los  pr6s- 
tamos,  avances  6  pagos  heohos  por  61,  ya  antes  de  recibir  las  mercancias  6  efectos, 
ya  mientras  los  tenga  en  su  poder  y  por  los  intereses  y  comisiones  devengadas  y 

I)  Cfr.  N.°  2,  XV  del  Estudio  p.  40. 
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334.  A  factor  must  examine  the  condition  in  which  he  receives  the  effects 
consigned,  state  in  legal  form  in  the  document  the  defects  or  detriments  which 
he  observes,  and  communicate  the  same  as  promptly  as  possible  to  the  principal. 

If  he  should  not  do  so  it  wiU  be  presumed  that  the  goods  and  effects  are  in  con- 
formity with  what  is  stated  in  the  invoice  or  freight-note  or  bill  of  lading. 

He  shall  pursue  the  same  course  in  all  cases  where  damages  or  losses  occur 
to  the  things  consigned. 

335.  A  factor  answers  for  the  damage  or  the  loss  of  the  thing  consigned  which 
he  has  in  his  control,  provided  it  does  not  proceed  from  fortuitous  event  or 
inherent  defect  in  such  thing,  in  the  terms  set  forth  in  Art.  176.  The  damage  will 
be  calculated  upon  the  value  of  the  thing  at  the  place  and  time  of  its  happening. 

A  factor  becomes  owner  of  money  and  bearer  securities  received  on  account 
of  the  principal,  being  constituted  debtor  and  running  all  risks  in  respect  thereof, 
where  there  is  no  agreement  to  the  contrary. 

336.  A  factor  must  comply  strictly  with  the  instructions  of  his  principal  in 
the  discharge  of  the  commission;  but  if  he  should  beUeve  that  fulfilling  them  to  the 
letter  must  result  in  a  serious  loss  to  his  principal,  he  can  postpone  the  execution, 
giving  notice  to  him  at  the  first  opportunity. 

In  no  case  may  he  act  contrary  to  the  express  and  clear  directions  of  his 
principal. 

In  default  of  instructions,  in  extraordinary  and  unexpected  cases,  if  there  should 
not  be  time  to  consult  the  principal,  he  shaU  proceed  discreetly  in  favour  of  the  in- 
terests of  the  principal  and  as  he  would  proceed  in  his  own  affair. 

The  Uke  shall  take  place  where  the  principal  has  authorized  him  to  proceed 
at  his  discretion. 

337.  A  factor  must  communicate  to  the  principal  in  due  course  all  information 
regarding  the  business  with  which  he  is  entrusted  which  might  lead  him  to  modify 
or  revoke  his  instructions. 

338.  A  factor  must  discharge  the  commission  in  person ;  and  if  he  should  dele- 
gate it  without  previous  sanction  of  the  principal,  he  answers  for  the  operations 
of  the  delegate. 

If  in  the  authority  to  delegate  a  defined  person  has  not  been  appointed  to 
him,  he  answers  for  a  delegation  which  he  may  make  to  a  person  notoriously  in- 
capable or  insolvent. 

Whenever  he  delegates  the  commission  he  must  give  notice  to  the  principal. 

In  aU  cases  the  principal  can  bring  his  actions  against  the  delegate. 

339.  It  is  forbidden  to  factors  to  represent  opposed  interests  in  the  same  affair, 
without  the  express  consent  of  those  concerned. 

340.  A  commercial  agent  has  the  right  of  exacting  a  remuneration  for  the 
discharge  of  his  commission.  If  he  should  not  have  agreed  in  advanc  eon  the  amount, 
it  shall  depend  upon  the  custom  of  the  market  in  which  the  agency  is  executed. 

341.1)  All  the  benefits  and  advantages  which  a  factor  acquires  in  the  business 
which  he  does  on  account  of  another,  he  shall  pay  to  the  principal. 

342.  When  the  business  entrusted  to  him  is  finished  the  factor  must:  1.  Give 
immediate  notice  to  the  principal ;  —  2.  Render  a  detailed  account  of  his  operations 
duly  vouched :  —  3.  Pay  to  the  principal  the  balance  resulting  in  his  favour,  by  the 
means  pointed  out  to  him ;  and  in  default  of  such  indication  by  the  means  customary 
in  the  market. 

343.  A  factor  must  pay  interest  on  the  amounts  which  out  of  due  course  he 
retains  against  the  instructions  of  the  principal. 

On  the  other  hand,  he  is  entitled  to  interest  on  the  balance  which  appears  in 
his  favour  from  the  account  which  he  renders,  from  the  date  thereof ;  but  the  interest 
on  the  amounts  which  he  advances  towards  the  fuKilment  of  the  commission 
shall  run  from  the  date  of  the  advance,  save  the  time  for  which  delay  in  payment 
may  be  caused  through  his  not  rendering  the  account  in  due  course. 

344.  Every  factor  has  a  lien  over  the  value  of  the  goods  or  effects  which  may 
have  been  forwarded  to  him,  or  deposited  or  consigned  for  the  sole  purposes  of  the 
venture,  deposit  or  consignment,  for  all  loans,  advances  or  payments  made  by  him, 
either  before  receiving  the  goods  or  effects,  or  while  he  has  them  under  his  control, 
and  for  interest  and  commissions  earned  and  expenses  incurred.    This  lien  only 
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gastos  hechos.  Este  privilegio  no  subsiste  sino  a  condicion  de  que  las  mercancias 
6  efectos  hayan  sido  puestos  y  permanezcan  en  poder  6  a  disposicion  del  comisio- 
nista  en  sus  almacenes  6  buques,  6  en  poder  de  un  tercero,  6  en  la  Aduana  u  otro 
deposito  publico  6  privado ;  y  en  caso  de  que  las  mercancias  6  efectos  esten  aun  en 
transito,  que  pueda  probar,  con  el  conocimiento  6  carta  de  porte  firmada  por  el 
conductor,  que  se  le  ha  hecho  la  expedicion. 

El  comisionista  tiene  el  derecho  de  retencion;  y  realizadas  que  sean  las  mer- 
cancias 6  efectos,  se  paga  de  su  credito  con  el  producto  realizado,  con  preferencia 
a  todos  los  acreedores  del  comitente. 

345.  El  comisionista  que  ha  adquirido  mercancias  6  efectos  por  cuenta  de  un 
comitente,  tiene  sobre  estos  y  su  precio  los  mismos  derechos  de  retencion  y  privi- 
legio establecidos  en  el  articulo  anterior,  por  el  precio  que  haya  pagado  6  deba 
pagar  y  por  los  intereses,  comision  y  gastos,  con  tal  que  las  mercancias  6  efectos 
esten  en  su  poder  6  a  su  disposicion  en  los  terminos  expresados;  y  en  caso  que  los 
haya  expedido,  que  las  mercancias  6  efectos  no  hayan  sido  entregados  en  los  alma- 
cenes del  comitente,  y  el  comisionista  pueda  probar,  con  el  conocimiento  6  carta 
de  porte,  que  hizo  la  expedicion. 

346.  El  comisionista  que  rinda  a  su  comitente  cuenta  que  no  estuviere  conforme 
con  los  asientos  de  sus  Ubros,  6  que  altere  los  precios  6  condiciones  de  los  contratos 
celebrados,  6  suponga  gastos,  6  aumente  los  que  hubiere  hecho,  sera  castigado  como 
reo  de  abuso  de  confianza  y  de  falsedad,  con  arreglo  al  Codigo  Penal. 

347.  Las  mercancias  6  efectos  recibidos  6  comprados  por  el  comisionista  por 
cuenta  del  comitente,  pertenecen  a  este;  y  los  que  expidiere,  viajan  por  cuenta  y 
riesgo  del  comitente,  salvo  que  hubiere  convencion  en  contrario. 

348.  Siempre  que  fuere  tan  urgente  la  venta  del  todo  6  parte  de  los  efectos 
consignados  para  evitar  su  proxima  p&dida  6  deterioracion,  6  gran  costo  de  con- 
servacion,  que  no  haya  tiempo  para  esperar  disposiciones  especiales  del  comitente, 
debera  el  comisionista  hacer  la  venta,  en  almoneda  pubhca,  dando  cuenta  sin  dila- 
cion  al  comitente. 

349.  Cuando  el  comisionista  reciba  de  distintos  comitentes  mercancias  de  la 
misma  especie,  debera  distinguirlas  con  una  contramarca. 

En  ningun  caso  podra  el  comisionista  alterar  las  marcas  de  las  mercancias 
consignadas,  sin  expresa  autorizacion  del  comitente. 

350.  Si  el  comisionista  hace  prestamos,  anticipaoiones  6  ventas  al  fiado,  sin 
autorizacion  del  comitente,  podra  este  exigir  de  contado  el  importe  de  las  opera- 
ciones  heohas,  dejandolas  por  cuenta  del  comisionista. 

Lo  dispuesto  en  este  articulo  no  se  opone  a  que  el  comisionista  observe  el  uso 
de  la  plaza  de  conceder  otros  terminos  para  hacer  los  pagos  de  ventas  consideradas 
al  contado,  siempre  que  no  tenga  de  su  comitente  orden  en  contrario. 

351.  Aunque  el  comisionista  este  autorizado  para  vender  a  plazo,  no  debera 
hacerlo  a  persona  de  insolvencia  conocida,  ni  exponer  los  intereses  de  su  comitente 
a  riesgo  manifiesto. 

352.  Siempre  que  el  comisionista  venda  a  plazo,  debera  expresar  los  nombres 
de  los  compradores  en  las  cuentas  y  en  los  avisos  que  de  al  comitente,  y  no  haoiendolo, 
se  entiende  que  las  ventas  fueron  al  contado. 

353.  El  comisionista  debe  cobrar  a  sus  vencimientos  las  sumas  debidas  por 
los  efectos  consignados;  y  responde  de  los  danos  y  perjuicios  causados  por  su  omi- 
sion,  si  no  acredita  que  oportunamente  uso  de  los  medios  legales  para  conseguir 
el  pago. 

354.  Si  el  comisionista  persigue  ademas  de  la  comision  ordinaria  otra  garantia 
de  las  operaciones  a  plazos  debera  abonar  al  comitente  las  sumas  debidas  por  ellas 
al  vencimiento  de  los  plazos. 

355.  Cuando  en  una  misma  negociacion  se  comprenden  efectos  de  distintos 
comitentes,  6  del  comisionista  de  algunos  6  varios  comitentes,  debe  hacerse  en  la 
factura  la  distincion  expresando  las  marcas  y  contramarcas  que  designen  la  distuita 
procedencia,  y  anotarse  tambien  en  los  asientos  de  los  libros. 

356.  El  comisionista  que  tuviere  contra  una  misma  persona  cr6ditos  proce- 
dentes  de  operaciones  ejecutadas  por  cuenta  de  distintos  comitentes,  6  por  cuenta 
propia  y  ajena,  debera  anotar  en  sus  asientos  y  en  los  recibos  que  otorgare  la  ope- 
racion  por  cuya  cuenta  haga  el  deudor  entregas  parciales. 
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subsists  subject  to  the  condition  that  the  goods  or  effects  have  been  placed  and 
remain  in  the  power  or  at  the  disposition  of  the  factor  in  his  warehouses  or  ships, 
or  in  the  power  of  a  third  person,  or  in  the  Custom-House  or  other  place  of  pubUo 
or  private  storage;  and  where  the  goods  or  effects  are  stUl  in  transit,  that  he  can 
prove  by  the  bill  of  lading  or  freight-note  signed  by  the  carrier  that  he  has  under- 
taken the  carriage  for  him.  * 

A  factor  has  the  right  of  retainer ;  and  where  the  goods  or  effects  are  realised,  he 
may  pay  himself  for  his  claim  with  the  realized  proceeds,  with  preference  over  all 
the  creditors  of  the  principal. 

345.  A  factor  who  has  acquired  goods  or  effects  on  account  of  a  principal  has 
over  them  and  their  price  the  same  rights  of  retainer  and  lien  set  forth  in  the  preceding 
article,  for  the  price  which  he  may  have  paid  or  must  pay  and  for  interest,  commission 
and  expenses,  provided  only  that  the  goods  or  effects  are  in  his  power  or  at  his 
disposition  in  the  manner  set  forth ;  and  in  the  event  of  his  having  despatched  them, 
that  such  goods  or  effects  have  not  been  delivered  into  the  warehouses  of  the  princi- 
pal, and  the  factor  can  prove,  by  the  bill  of  lading  or  freight-note,  that  he  made 
the  despatch. 

346.  A  factor  who  renders  an  account  to  his  principal  which  does  not  conform 
with  the  entries  in  his  books,  or  who  alters  the  prices  or  terms  of  the  contracts 
made,  or  invents  expenses,  or  exaggerates  those  incurred,  shall  be  punished  as  guilty 
of  abuse  of  confidence  and  falsification,  according  to  the  Penal  Code. 

347.  The  goods  or  effects  received  or  bought  by  a  factor  on  account  of  the 
principal,  belong  to  the  latter ;  and  those  which  he  forwards,  are  carried  on  account  and 
at  the  risk  of  the  principal,  unless  there  should  be  an  agreement  to  the  contrary. 

348.  Whenever  the  sale  of  all  or  part  of  the  effects  consigned,  in  order  to  avoid 
their  immediate  loss  or  damage,  or  great  outlay  on  preservation,  should  be  so  urgent 
that  there  should  not  be  time  to  await  the  special  instructions  of  the  principal,  the 
factor  must  make  the  sale  by  public  auction,  giving  an  account  to  the  principal 
Avithout  delay. 

349.  When  the  factor  receives  from  different  principals  goods  of  the  same 
kind,  he  shall  distinguish  them  by  a  counter-mark. 

In  no  case  shall  the  factor  alter  the  marks  of  the  goods  consigned,  without 
express  authority  of  the  principal. 

350.  If  the  factor  should  effect  loans,  advances  or  sales  on  credit,  without  autho- 
rity from  the  principal,  the  principal  shall  be  entitled  to  exact  in  ready  money  the 
amount  of  the  operations,  leaving  them  on  account  of  the  factor. 

The  provision  in  this  article  does  not  prevent  the  factor  from  following  the 
custom  of  the  market  in  granting  other  terms  for  making  payments  for  the  sales  of 
goods,  which  are  regarded  as  cash  sales,  unless  he  should  have  a  direction  to  the 
contrary  from  his  principal. 

351.  Although  a  factor  is  authorized  to  sell  on  credit,  he  shall  not  do  so  to  a 
person  of  known  insolvency,  nor  expose  the  interests  of  his  principal  to  obvious  risk. 

352.  Whenever  the  factor  sells  on  credit,  he  must  set  forth  the  names  of  the 
pmchasers  in  the  accounts  and  in  the  advices  he  gives  to  the  principal,  and  if  he 
does  not  do  so,  it  is  understood  that  the  sales  are  for  cash. 

353.  A  factor  must  collect  at  due  dates  the  amounts  owing  for  effects  con- 
signed; and  answers  for  damages  and  losses  caused  by  his  omission,  if  he  does  not 
shew  that  he  used  legal  methods  of  obtaining  payment  in  due  course. 

354.  If  a  factor  should  obtain  beyond  the  ordinary  commission  a  del  credere 
commission  for  operations  on  credit,  he  must  remit  to  the  principal  the  amounts  due 
therefor  at  the  maturity  of  the  terms. 

355.  When  in  one  and  the  same  transaction  should  be  included  effects  of 
different  principals,  or  of  the  factor  of  several  principals,  the  distinction  must  be 
entered  on  the  invoice,  expressing  the  marks  and  counter-marks  which  indicate 
the  different  origin,  and  such  distinction  must  be  also  noted  in  the  entries  of  the 
books. 

356.  A  factor  who  has  against  the  same  person  claims  based  on  trans- 
actions executed  on  account  of  different  principals,  or  on  his  own  account  and 
that  of  another,  must  note  in  his  entries  and  in  the  receipts  which  the  operation 
brings  into  existence,  on  whose  account  the  debtor  makes  partial  remittances. 
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Si  no  hubiere  hecho  la  anotacion,  los  pagos  se  imputaran  segun  las  reglas  si-  / 
guientes:  1.°  Si  el  credito  precede  de  una  sola  operacion  ejecutada  por  cuenta  de/ 
distintas  personas,  las  entregas  se  distribuiran  entre  todos  los  interesados  a  prorrata/ 
de  sus  creditos;  —  2.°  Si  hay  creditos  provenientes  de  distintas  operaciones,  el 
pago  se  aplicara  a  todas  a  prorrata,  si  todos  los  plazos  estan  igualmente  vencido^ 
6  por  veneer;  —  3.°  Si  en  la  epoca  del  pago  unos  plazos  estuvieren  vencidos  y  otros 
por  veneer,  se  imputara  el  pago  a  los  creditos  vencidos,  segun  las  reglas  anteriores ; 
y  el  exceso,  si  lo  hubiere,  se  distribuira  proporcionalmente  entre  los  no  vencidos, 

357.  El  comitente  tiene  facultad,  en  cualquier  estado  del  negocio,  para  revocar 
6  modificar  la  comision,  quedando  a  su  cargo  las  resultas  de  todo  lo  hecho,  hasta 
que  el  comisionista  tenga  conocimiento  de  la  revocacion  6  de  la  modificacion. 

358.  La  comision  caduca  por  el  fallecimiento  del  comisionista  y  por  quedar 
este  inhabiUtado,  por  cualquier  causa,  para  desempeiiar  la  comision.  Se  dara  aviso 
al  comitente  para  que  provea  lo  conveniente. 

No  se   acaba  la  comision  por  la  muerte  del  comitente. 

359.  Las  reclamaciones  del  comitente  contra  el  comisionista  por  el  mal  desem- 
peno  de  la  comision  se  prescriben  por  un  aiio. 

Las  del  comisionista  contra  el  comitente  por  el  pago  de  su  estipendio  se  pres- 
criben por  dos  anos. 

360.1)  En  los  casos  no  previstos  especiahnente  en  esta  Seccion,  se  apHoaran 
a  las  comisiones  mercantiles  las  disposiciones  del  Codigo  Civil  sobre  el  mandato. 

Titulo  IX.    De  la  letra  de  cambio. 
Seccion  I.    Requisites  esenciales. 

361.2)  La  letra  de  cambio  contiene  la  obhgacion  de  hacer  pagar  a  su  vencimiento 
al  poseedor  de  ella  una  suma  de  dinero,  conforme  a  las  prescripciones  del  presente 
Titulo. 

362.  La  letra  de  cambio  debe  necesariamente  enunciar:  1.°  El  lugar  y  la 
fecha  en  que  es  girada;  —  2.°  La  denominacion  de  letra  de  cambio  en  el  texto 
de  esta;  —  3.°  La  cantidad  que  debe  ser  pagada,  expresada  en  denominaciones 
conocidas  en  el  comercio,  en  letras  en  el  texto  de  la  letra;  —  4.°  La  6poca  del 
pago;  —  5.°  El  nombre  de  la  persona  a  cuya  orden  debe  hacerse  el  pago;  — 6.°  El 
nombre  y  domicilio  de  la  persona  que  debe  hacer  el  pago,  6  sea  el  librado;  — 
7.°  El  lugar  del  pago.  En  defecto  de  esta  enunciacion  se  considerara  lugar  del 
pago  el  del  domicilio  del  Hbrado ;  —  8.  °  La  firma  del  Ubrador,  6  la  de  su  factor 
6  apoderado  con  facultad  suficiente. 

Para  que  haya  letra  de  cambio  no  es  necesario  que  por  ella  se  efectiie  tras- 
lacion  de  valores  de  un  lugar  a  otro. 

363.  Si  la  cantidad  que  debe  pagarse  esta  escrita  en  letras  y  tambien  en  nu- 
meros,  y  hay  diferencia  entre  una  y  otra  enunciacion,  prevalecera  la  cantidad  expre- 
sada en  letras. 

Si  la  cantidad  que  debe  pagarse  esta  escrita  varias  veces  en  letras,  y  varias 
veces  en  numeros,  y  hay  diferencias  entre  esas  enunciaciones,  prevalecera  la  cantidad 
menor. 

364.  La  letra  de  cambio  puede  girarse:  A  la  vista;  —  A  uno  6  muchos  dias 
6  meses  vista;  —  A  uno  6  muchos  dias  6  meses  fecha;  —  A  una  fecha  determinada. 

El  plazo  de  la  letra  girada  a  dias  vista  se  cuenta  desde  el  siguiente  al  de  la 
aceptacion,  6  del  protesto,  si  no  fuere  aceptada. 

El  de  la  girada  a  dias  fecha,  desde  el  siguiente  al  del  giro. 

El  de  la  girada  a  meses  vista,  desde  el  dia  siguiente  al  de  la  aceptacion,  6  del 
protesto,  si  no  fuere  aceptada,  hasta  la  fecha  del  mes  correspondiente  igual  a  la  de 
la  aceptacion  6  del  protesto. 

El  de  la  girada  a  meses  fecha,  desde  el  dia  sigtiiente  a  la  del  giro  hasta  la  fecha 
igual  a  la  del  giro  del  mes  correspondiente. 

El  plazo  que  segun  las  reglas  anteriores  debiera  veneer  en  un  dia  de  que  carezca 
el  mes  se  entendera  vencido  el  ultimo  dia  de  ese  mes. 


1)  Cfr.  N."  2.  XV  del  Estudio  p.  40.  —  2)  Cfr.  N."  1,  XVI  del  Estudio  p.  41. 
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If  the  entry  should  not  be  made,  the  payments  shall  be  allocated  as  follows: 
1.  If  the  credit  arises  from  a  single  operation  carried  out  on  accoimt  of  different 
persons,  the  remittances  shall  be  distributed  between  all  concerned  in  proportion 
to  their  credits;  —  2.  If  there  are  credits  proceeding  from  different  operations,  the 
payment  shall  be  allocated  to  all  proportionately,  if  aU  periods  are  equally  matured 
or  to  mature;  —  3.  If  at  the  time  of  the  payment  some  periods  have  matured 
and  others  are  yet  to  mature,  the  payment  shall  be  allocated  to  the  credits  matured, 
according  to  the  former  rules;  and  the  excess,  if  any,  shall  be  distributed  propor- 
tionately amongst  those  not  yet  matured. 

357.  The  principal  has  the  power,  in  any  state  of  the  business,  to  revoke  or 
modify  the  commission,  the  results  of  the  whole  transaction  remaining  at  his  charge 
up  to  the  time  when  the  factor  is  notified  of  the  revocation  or  modification. 

358.  A  commission  lapses  through  the  death  of  the  factor,  or  through  his 
becoming  incapable,  on  any  ground,  of  carrjrtng  out  the  commission.  Advice  must 
be  given  to  the  principal  in  order  that  he  may  act  as  may  be  expedient. 

A  commission  does  not  lapse  through  the  death  of  the  principal. 

359.  The  claims  of  the  principal  against  the  factor  for  the  mismanagement  of 
the  commission  lapse  in  one  year. 

Those  of  the  factor  against  the  principal  for  the  payment  of  his  remuneration 
lapse  in  two  years. 

360.^)  In  cases  not  specially  provided  for  in  this  section,  the  provisions  of 
the  Civil  Code  on  agency  (mandato)  shall  be  appHed  to  commercial  commissions. 

Title  IX.    Of  the  bill  of  exchange. 
Section  I.  Essential  requisites. 

361.2)  A  biU  of  exchange  contains  the  obligation  of  causing  to  be  paid  at 
its  maturity  to  the  holder  thereof  a  sum  of  money,  in  conformity  with  the  provisions 
of  the  present  Title. 

362.  A  bin  of  exchange  must  of  necessity  state:  1.  The  place  and  date  on 
which  it  is  drawn;  —  2.  The  description  of  biU  of  exchange  on  the  face  thereof;  — 
3.  The  amount  which  must  be  paid,  stated  in  terms  known  in  commerce,  in  words 
in  the  body  of  the  biU;  —  4.  The  time  of  payment;  —  5.  The  name  of  the  person 
to  whose  order  payment  must  be  made;  —  6.  The  name  and  residence  of  the 
person  who  must  make  payment,  that  is,  the  drawee;  —  7.  The  place  of  payment. 
'Failing  such  statement  the  residence  of  the  drawee  shall  be  regarded  as  the  place 
of  the  payment ;  —  8.  The  signature  of  the  drawer,  or  that  of  his  agent  or  attorney 
with  sufficient  authority. 

In  order  that  there  may  be  a  biU  of  exchange  it  is  not  necessary  that  the  transfer 
of  values  should  thereby  be  effected  from  one  place  to  another. 

363.  If  the  amount  which  must  be  paid  is  written  in  words  and  also  in  numerals, 
and  there  is  a  difference  between  one  and  the  other  statement,  the  amount  expressed 
in  words  shall  prevail. 

If  the  amount  which  must  be  paid  is  written  several  times  in  words,  and  several 
times  in  numerals,  and  there  are  differences  between  such  statements,  the  least 
amount  shall  prevail. 

364.  A  bill  of  exchange  can  be  drawn:  At  sight;  —  At  one  or  several  days 
or  months  after  sight ;  —  At  one  or  several  days  or  months  from  date ;  —  At  a  defined 
date. 

The  period  of  the  bUl  drawn  at  so  many  days  after  sight  is  calculated  from  the 
day  following  that  of  the  acceptance,  or  of  the  protest,  if  it  should  not  be  accepted. 

That  of  one  drawn  at  days  from  date,  from  the  day  following  that  of  the  drawing. 

That  of  one  drawn  at  months  after  sight,  from  the  day  following  that  of  the 
acceptance,  or  of  the  protest,  if  it  should  not  be  accepted,  up  to  the  same  date  of  the 
corresponding  month  as  that  of  the  acceptance  or  of  the  protest. 

That  of  one  drawn  at  months  from  date,  from  the  day  following  the  day  of 
the  drawing,  up  to  the  same  date  of  the  corresponding  month  as  that  of  the 
drawing. 

The  period  which  according  to  the  former  rules  matures  on  a  day  of  which 
the  month  is  wanting  shall  be  imderstood  as  matured  on  the  last  day  of  such  month. 

1)  Cfr.  No.  2,  XV  of  the  Survey  p.  40.  —  2)  Cfr.  No.  1,  XVI  of  the  Survey  p.  41. 
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365.  La  omision  de  alguno  de  los  requisites  establecidos  en  el  articulo  362, 
excluye  la  calidad  y  los  efectos  especiales  de  la  letra  de  cambio;  salvo  los  efectos 
ordinarios  de  la  obHgacion,  segun  su  naturaleza  civil  6  mercantil,  de  que  se  origino 
la  letra. 

La  estipulacion  de  inter eses  en  una  letra  de  cambio  se  reputa  no  escrita. 

366.  La  letra  de  cambio  puede  ser  girada:  Contra  una  persona  y  pagadera 
en  el  domicilio  de  otra;  —  A  la  orden  del  Ubrador;  —  Por  orden  y  por  cuenta 
de  un  tercero. 

367.  El  librador  de  una  letra  de  cambio  por  orden  y  cuenta  de  otro,  aunque  asi 
la  exprese  en  el  cuerpo  de  la  letra,  es  responsable  como  si  fuera  por  cuenta  propia, 
salvo  los  derechos  que  le  correspondan  contra  su  comitente;  pero  este  no  tiene 
responsabilidad  para  con  el  tomador  ni  para  con  los  endosantes. 

368.  El  librador  debe  extender  de  una  letra  de  cambio  tantos  ejemplares  como 
«xija  el  tomador,  siempre  que  los  pida  al  efectuarse  el  giro ;  y  cada  ejemplar  debera 
Uevar  su  numero  de  la  serie,  primera,  segunda,  etc.  y  enunciar  cuantos  originales 
se  ban  expedido. 

Cualquier  tenedor  puede  exigir  que  su  endosante  le  de  una  6  mas  copias  fir- 
madas  de  la  letra  y  de  sus  endosos. 

369.  El  librador  que  omita  algima  de  las  precauciones  prescritas  en  el  articulo 
precedente,  los  que  endosen  letras  que  carezcan  de  alguna  de  esas  precauciones 
y  el  Ubrado  que  las  acepte,  seran  responsables  al  portador  de  los  perjuicios  que 
le  resulten,  salvo  el  derecho  de  ellos  contra  el  que  se  hubiere  aprovechado. 

Secci6n  II.    Del  endoso. 

370.  El  endoso  transfiere  la  propiedad  de  la  letra  de  cambio  y  todos  los  derechos 
a  esta  inherentes. 

Los  endosantes  son  soUdariamente  responsables  de  la  aceptacion  de  la  letra 
y  del  pago  de  eUa  a  su  vencimiento. 

371.  Si  el  girador  6  algunos  de  los  endosantes  ha  prohibido  la  transferencia 
de  la  letra  por  medio  del  endoso,  con  la  clausula  no  a  la  orden,  ti  otra  equivalente, 
los  endosos  hechos  no  obstante  esa  prohibicion  producen  solamente  los  efectos  de 
una  cesion  respecto  del  que  6  de  los  que  hubieren  puesto  la  referida  clausula^-). 

372.  El  endoso  debe  ser  escrito  en  la  letra,  fechado  y  firmado  por  el  endosante, 
expresandose  el  nombre  del  endosatario. 

373.  Puede  hacerse  el  endoso  en  bianco,  estampando  el  propietario  de 
la  letra  su  firma  en  el  dorso  de  eUa.  Este  endoso  se  reputa  como  reconocimiento 
de  valor  recibido.  El  portador  podra  Uenarlo  en  la  forma  ordinaria,  pero  las  clau- 
sulas  adicionales  que  tiendan  a  agravar  en  cualquier  sentido  los  efectos  del  endoso 
regular  se  tendran  como  no  puestas. 

374.  El  endoso  con  la  clausula  ,,por  mandate",  ,, valor  en  garantia",  u  otras 
equivalentes,  no  transfiere  la  propiedad  de  la  letra,  pero  autoriza  al  endosatario 
para  exigir  el  pago  de  ella,  para  hacer  sacar  el  protesto,  para  estar  en  juicio  y  aun 
para  endosarla  por  mandato. 

375.  El  endoso  puede  contener  la  clausula  ,,sin  reversion",  ,,sin  resposabiU- 
dad",  ti  otra  equivalente,  que  libertara  al  endosante  de  toda  responsabilidad  para 
con  los  portadores  subsecuentes  de  la  letra. 

376.2)  El  endoso  de  una  letra  de  cambio  vencida  produce  solamente  los  efectos 
de  una  cesion  ordinaria. 

Seccion  III.    Terminos  para  la  presentacion  de  la  letra  de  cambio. 

377.  El  portador  de  una  letra  de  cambio  girada  a  la  vista  6  a  cierto  termino 
de  vista  y  pagadera  en  Venezuela  debe  presentarla  para  su  aceptacion  6  para  su 
pago,  so  pena  de  perder  su  accion  cambiaria  dentro  de  los  terminos  siguientes  al 
de  la  f echa  de  la  letra :  Tres  meses  para  las  que  son  pagaderas  en  la  misma  plaza ; 
—  Un  ano  para  las  que  son  pagaderas  en  distintas  plazas. 

Estos  plazos  se  dupUcaran  en  los  casos  de  guerra  que  puedan  embarazar  el 
curso  de  las  letras. 


1)  Cfr.  N.°  7,  XI  del  Estudio  p.  31.  —  2)  Cfr.  N.°  7,  XI  del  Estudio  p.  31. 
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365.  The  omission  of  any  of  the  requisites  prescribed  in  Art.  362  excludes 
the  quality  and  special  effects  of  a  bill  of  exchange;  saving  the  ordinary  effects 
of  the  obligation,  according  to  its  civil  or  commercial  character,  from  which  the 
bin  originated. 

Any  stipulation  of  interest  in  a  bill  of  exchange  is  regarded  as  not  written. 

366.  A  bin  of  exchange  can  be  drawn:  Against  one  person  and  payable  at 
the  residence  of  another;  —  To  the  order  of  the  drawer;  —  By  the  order  and  on 
account  of  a  third  person. 

367.  The  drawer  of  a  biU  of  exchange  by  the  order  and  on  account  of  another, 
although  he  so  expresses  it  in  the  body  of  the  bill,  is  responsible  as  if  it  were  on  his 
own  iaccount,  saving  the  rights  which  belong  to  him  against  his  principal;  but  the 
latter  has  responsibihty  neither  towards  the  taker  nor  towards  the  indorsers. 

368.  The  drawer  must  prepare  as  many  duplicates  of  the  bill  of  exchange  as 
the  taker  requests,  whenever  he  requests  them  at  the  making  of  the  draft ;  and  each 
duphcate  must  bear  the  number  of  its  series,  first,  second,  and  so  forth,  and  state 
how  many  originals  have  been  issued. 

Any  holder  can  insist  that  his  indorser  may  give  to  him  one  or  more  signed 
copies  of  the  biU  and  of  its  indorsements. 

369.  A  drawer  who  omits  any  of  the  precautions  prescribed  in  the  preceding 
article,  those  who  indorse  bUls  which  are  wanting  in  any  of  such  precautions,  and 
the  drawee  who  accepts  them,  shall  be  responsible  to  the  holder  for  the  losses  which 
accrue  to  him,  saving  their  right  against  the  person  who  should  have  been  advantaged. 

Section  II.    Of  the  indorsement. 

370.  The  indorsement  transfers  the  ownership  of  a  bill  of  exchange  and 
all  the  rights  inherent  therein. 

The  indorsers  are  jointly  and  severally  responsible  for  the  acceptance  of  the  bill 
and  for  the  payment  thereof  at  maturity. 

371.  K  the  drawer  or  any  one  of  the  indorsers  has  prohibited  the  transfer 
•of  the  bill  by  means  of  an  indorsement  "not  to  order"  or  other  equivalent,  the 
indorsements  made  notwithstanding  such  prohibition  produce  only  the  results  of 
an  assignment  regarding  the  person  or  persons  who  have  placed  the  restriction  in 
question  thereon  i). 

372.  The  indorsement  must  be  written  on  the  biU,  dated  and  signed  by  the 
indorser,  expressing  therein  the  name  of  the  indorsee. 

373.  An  indorsement  can  be  made  in  blank,  by  the  owner  of  the  biU  placing  his 
signature  on  the  back  thereof.  Such  indorsement  is  regarded  as  an  acknowledgment 
of  value  received.  The  holder  may  fill  it  up  in  the  ordinary  way,  but  additional 
clauses  which  tend  to  qualify  in  any  way  the  effects  of  the  regular  indorsement 
shaU  be  held  as  not  placed  thereon. 

374.  A  indorsement  with  the  clause  "for  mandaio",  (for  collection),  "valor 
en  garantia"  (value  as  security)  or  others  equivalent,  does  not  transfer  the  property 
in  the  bill,  but  authorizes  the  indorsee  to  exact  payment  thereof,  to  have  the 
protest  taken  out,  to  take  proceedings  thereon,  and  even  to  indorse  it  "por  mandato" 
(for  collection). 

375.  The  indorsement  can  contain  the  clause  "sin  reversion"  (without  recourse) 
"sin  responsibilidad"  (without  UabUity),  or  other  equivalent,  which  wiU  free  the 
Indorser  from  all  responsibihty  towards  the  subsequent  holders  of  the  bill. 

376.2)  The  indorsement  of  a  bill  of  exchange  already  matured  only  produces 
the  results  of  an  ordinary  assignment. 

Section  III.    Periods  for  the  presentation  of  a  bill  of  exchange. 

377.  The  holder  of  a  biU  of  exchange  drawn  at  sight  or  at  a  certain  period  after 
sight  and  payable  in  Venezuela  must  present  it  for  its  acceptance  or  for  its  payment, 
under  pain  of  losing  his  right  of  action  on  exchange,  within  the  following  periods 
after  that  of  the  date  of  the  bill. 

Three  months  for  those  payable  in  the  same  market. 

One  year  for  those  payable  in  different  markets. 

Such  periods  shall  be  doubled  in  the  event  of  a  war  which  may  prevent  the  due 
course  of  the  bUls. 

1)  Cfr.  No.  7.  XI  of  the  Svirvey  p.  31.  —  2)  Cfr.  No.  7.  XI  of  the  Survey  p.  31. 
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Si  la  letra  a  la  vista  6  a  cierto  termino  de  vista  es  girada  en  Venezuela  y  pagadera 
en  pais  extranjero,  debe  ser  presentada  para  su  aceptacion  en  el  termino  de  un 
ano. 

378.  Lo  dispuesto  en  los  dos  articulos  anteriores  no  perjudica  las  estipula- 
ciones  contrarias  que  se  celebren  entre  el  tomador  y  el  librador  y  aun  los  endosantes. 

379.  La  aceptacion  debe  ser  escrita  en  la  letra,  expresada  por  la  palabra 
„acepto",  u  otra  equivalente,  y  firmada  por  el  aceptante.  Sin  embargo,  para  la 
validez  de  la  aceptacion,  basta  que  el  aceptante  ponga  su  firma  en  la  cara  anterior 
de  la  letra. 

La  aceptacion  no  puede  ser  condicional. 

380.  La  aceptacion  de  la  letra  girada  a  termino  vista  debe  ser  fechada,  y  en 
caso  de  omitirse  la  fecha,  el  tenedor  hara  autenticar  la  aceptacion,  corriendo  el  ter- 
mino desde  el  dia  de  la  autenticacion. 

381.  Cuando  la  letra  es  pagadera  en  lugar  distinto  de  aquel  en  que  reside  el 
aceptante,  debe  este  indicar  en  la  aceptacion  la  persona  a  quien  debe  ocurrirse  por 
el  pago.  A  falta  de  tal  indicacion,  se  entiende  que  el  aceptante  hara  el  pago  por 
si  mismo  en  el  lugar  expresado. 

382.  La  letra  de  cambio  debe  ser  aceptada  a  su  presentacion,  6  a  mas  tardar 
dentro  de  las  veinticuatro  horas  de  esta. 

La  aceptacion  se  hace  irrevocable  desde  que  la  letra  aceptada  ha  sido  devuelta 
al  presentante. 

383.  La  aceptacion  puede  ser  Hmitada  a  parte  del  valor  de  la  letra.  Cual- 
quier  otra  limitacion  6  condicion  equivale  a  falta  de  aceptacion,  y  da  lugar  a  la 
accion  de  regreso,  pero  el  aceptante  queda  obHgado  dentro  de  los  limites  de  su 
aceptacion. 

384.  La  falta  de  aceptacion  6  la  aceptacion  limitada  a  parte  del  valor  de  la 
letra,  se  hara  constar  por  el  protesto. 

385.  La  aceptacion  impone  al  aceptante  la  obUgacion  de  pagar  el  valor  de  la 
letra;  y  no  se  exime  de  esta  obUgacion  por  la  quiebra  del  hbrador,  aunque  el  la 
ignorara  al  acto  de  la  aceptacion,  ni  por  ser  falsificada. 

El  aceptante  tambien  esta  obligado  cambiariamente  para  con  el  librador;  pero 
no  tiene  accion  cambiaria  contra  este. 

386.  La  letra  de  cambio  no  aceptada  por  el  Ubrado  puede  ser  aceptada  por 
intervencion  de  las  personas  indicadas  en  eUa  para  aceptarla  6  para  pagarla  en 
caso  de  necesidad. 

387.  La  letra  de  cambio  no  aceptada  por  el  hbrado,  ni  por  las  personas  indi- 
cadas para  aceptarla  6  para  pagarla  en  caso  de  necesidad,  puede  ser  aceptada  por 
intervencion  de  un  tercero;  pero  esta  aceptacion  no  priva  al  tenedor  de  la  letra  de 
la  accion  de  regreso  para  obtener  caucion  del  librador  y  de  las  demas  personas 
responsables,  cuando  no  conste  del  acto  del  protesto  que  dicha  aceptacion  fue  con- 
sentida  por  el  tenedor. 

Puede  intervenir  como  tercero  el  Ubrado  6  la  persona  indicada  en  caso  de 
necesidad,  aunque  con  tales  caracteres  hayan  rehusado  la  aceptacion. 

388.  El  aceptante  por  intervencion  contrae  obUgacion  cambiaria  para  con 
todos  los  endosatarios  siguientes  a  la  persona  en  honor  de  la  cual  ha  aceptado. 

Esta  obUgacion  se  extingue  si  la  letra  no  es  presentada  al  aceptante  por  inter- 
vencion dentro  del  termino  establecido  para  que  el  interveniente  pueda  hacer  sacar 
el  protesto  por  falta  de  pago. 

La  persona  en  honor  de  la  cual  fue  aceptada  la  letra  y  los  endosatarios  que  la 
preceden  conservan  la  accion  de  regreso  por  falta  de  aceptacion  contra  sus  endo- 
santes, aunque  la  letra  haya  sido  aceptada  por  intervencion. 

389.  Si  no  se  ha  indicado  la  persona  en  honor  de  la  cual  se  efectuo  la  acep- 
tacion, esta  se  reputa  hecha  en  honor  del  hbrador. 

Si  varias  personas  concurren  a  aceptar  la  letra  por  intervencion,  debe  ser  pre- 
ferida  la  que  Uberte  mayor  numero  de  obUgados;  en  caso  contrario,  el  poseedor 
de  la  letra  pierde  la  accion  de  regreso  contra  los  que  hubieren  sido  Ubertados. 

390.  El  interveniente  debera  comunicar  sin  demora  su  aceptacion  a  la  persona 
por  quien  hubiere  intervenido,  so  pena  de  quedar  responsable  de  los  perjuicios  que 
causare  la  omision  del  aviso. 
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If  a  bill  at  sight  or  at  a  certain  time  after  sight  is  drawn  in  Venezuela  and 
payable  abroad,  it  must  be  presented  for  acceptance  within  the  period  of  one  year. 

378.  The  provisions  in  the  two  former  articles  do  not  prejudice  stipulations 
to  the  contrary  which  are  made  between  the  taker  and  the  drawer  or  even  the  in- 
dorsers. 

379.  The  acceptance  must  be  written  on  the  biU,  expressed  by  the  word  "acepto" 
(accepted)  or  other  equivalent,  and  signed  by  the  acceptor.  Yet  for  the  vaUdity  of 
an  acceptance,  it  is  sufficient  that  the  acceptor  place  his  signature  on  the  back 
of  the  bill. 

An  acceptance  cannot  be  conditional. 

380.  The  acceptance  of  a  bill  drawn  at  a  period  after  sight  must  be  dated,  and 
in  case  the  date  be  omitted,  the  holder  must  cause  the  acceptance  to  be  authen- 
ticated, the  period  running  from  the  day  of  the  authentication. 

381.  When  the  bill  is  payable  at  a  place  different  from  that  in  which  the  ac- 
ceptor resides  the  person  to  whom  application  must  be  made  for  payment  must  be 
indicated  in  the  acceptance.  In  default  of  such  indication,  it  is  understood  that 
the  acceptor  wiQ  make  payment  personally  at  the  place  appointed. 

382.  A  bill  of  exchange  must  be  accepted  on  its  presentation,  or  at  furthest 
within  twenty-four  hours  thereof. 

The  acceptance  becomes  irrevocable  from  the  time  when  the  accepted  bill  has 
been  returned  to  the  person  presenting. 

383.  An  acceptance  can  be  limited  to  part  of  the  value  of  the  bill.  Any 
other  limitation  or  condition  is  equivalent  to  default  of  acceptance  and  gives  occa- 
sion for  the  action  of  recourse,  but  the  acceptor  remains  bound  within  the  limits 
of  his  acceptance. 

384.  Default  of  acceptance,  or  acceptance  Umited  to  part  of  the  value  of  the 
biU,  shall  be  declared  by  the  protest. 

385.  The  acceptance  imposes  on  the  acceptor  the  obligation  of  paying  the  value 
of  the  bill;  and  he  is  not  freed  from  such  obligation  either  through  the  bankruptcy 
of  the  drawer,  although  he  is  ignorant  thereof  at  the  moment  of  acceptance,  or 
through  its  being  forged. 

The  acceptor  is  also  obHged  by  way  of  exchange  towards  the  drawer;  but  has 
not  an  action  by  way  of  exchange  against  him. 

386.  A  bUl  of  exchange  not  accepted  by  the  drawee,  can  be  accepted  by  in- 
tervention of  persons  indicated  therein  for  accepting  it,  or  for  paying  it,  in  case 
of  necessity  (referees  in  case  of  need). 

387.  A  bill  of  exchange  accepted  by  neither  the  drawee,  nor  the  persons 
indicated  to  accept  it  or  to  pay  it  in  case  of  necessity,  can  be  accepted  for  honour 
by  a  third  person;  but  such  acceptance  does  not  deprive  the  holder  of  the  biU 
of  the  action  of  recourse  to  obtain  security  from  the  drawer  and  from  other  persons 
responsible,  when  it  does  not  state  in  the  protest  that  such  acceptance  was  assented 
to  by  the  holder. 

The  drawee  or  the  person  indicated  in  case  of  necessity,  can  accept  for  honour 
as  a  third  person,  although  they  may  have  refused  the  acceptance  in  the 
former  capacities. 

388.  The  acceptor  for  honour  contracts  an  exchange  obligation  towards  all 
the  indorsers  following  the  person  for  whose  honour  he  has  accepted. 

Such  obligation  is  extinguished  if  the  biU  is  not  presented  to  the  acceptor  for 
honour  within  the  period  prescribed,  for  him  to  effect  the  protest  through  default 
of  payment. 

The  person  for  whose  honour  the  biU  was  accepted,  and  the  indorsers  who 
precede  him,  preserve  the  action  of  recourse  though  failure  of  acceptance  against 
their  indorsers,  although  the  bill  may  have  been  accepted  for  honour. 

389.  If  the  person  for  whose  honour  the  acceptance  is  effected  has  not  been 
indicated,  it  is  regarded  as  made  for  the  honour  of  the  drawer. 

If  several  persons  concur  in  offering  to  accept  the  bill  for  honour,  he  who  frees  the 
greatest  number  of  persons  bound  must  be  preferred ;  in  the  contrary  case,  the  holder 
of  the  bill  loses  the  action  of  recourse  against  those  who  would  have  been  freed. 

390.  The  intervener  must  without  delay  communicate  his  acceptance  to  the 
person  for  whom  he  has  intervened,  imder  penalty  of  becoming  responsible  for  the 
losses  which  the  omission  of  notice  may  cause. 
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Seccion  IV.    Del  aval. 

391.  El  pago  de  la  letra  puede  ser  afianzado  por  un  acto  que  se  llama  aval. 
Este  debe  ser  escrito  en  la  letra  y  suscrito  por  la  persona  que  lo  otorga.  Se  expresa 
con  las  palabras  ,,por  aval",  u  otras  equivalentes. 

392.  El  aval  puede  darse  por  el  todo  6  por  parte  de  la  letra. 

393.  El  otorgante  del  aval  contrae  las  mismas  obUgaciones  que  la  persona 
por  la  cual  afianza,  y  queda  obligado  cambiariamente,  aunque  no  sea  valida  la  obH- 
gacion  de  la  persona  por  la  cual  ha  otorgado  el  aval. 

394.  El  otorgante  del  aval  que  paga  la  letra  vencida  se  subroga  en  los  derechos 
del  tenedor  de  ella  contra  la  persona  por  quien  presto  el  aval  y  contra  los  obUgados 
anteriores. 

Seccion  V.    §  1.°    Del  pago. 

395.  El  portador  de  una  letra  de  cambio  comprueba  la  propiedad  de  ella 
con  una  serie  continua  de  endosos  que  Ueguen  hasta  el.  En  consecuencia,  el  primer 
endoso  debe  ser  firmado  por  el  tomador,  y  cada  endoso  subsiguiente  por  la  persona 
indicada  como  endosatario  en  el  inmediatamente  anterior.  Si  hay  un  endoso  en 
bianco  seguido  de  otro  endoso,  se  presume  que  el  otorgante  de  este  ultimo  ha  ad- 
quirido  la  letra  por  el  endoso  en  bianco. 

Los  endosos  testados  se  reputan  no  escritos  en  cuanto  a  la  prueba  de  la  pro- 
piedad.   El  que  paga  no  esta  obUgado  a  verificar  la  sinceridad  de  los  endosos. 

396.  El  portador  debe  exigir  el  pago  de  la  letra  el  mismo  dia  de  su  vencimiento, 
y  si  este  fuere  feriado  el  siguiente  habil. 

Aunque  la  letra  haya  sido  protestada  por  falta  de  aceptacion  debera  ser  pre- 
sentada  al  hbrado  para  su  pago. 

Si  la  letra  no  fuere  pagada  el  dia  de  su  vencimiento,  el  portador  debera  sacar 
el  protesto  por  falta  de  pago,  dentro  de  los  dos  dias  habiles  siguientes. 

397.  La  letra  debe  ser  pagada  en  la  moneda  que  indique  6  en  su  equivalente, 
segun  la  costumbre  del  comercio,  si  no  hay  de  aqueUa  en  circulacion. 

398.1)  jji  poseedor  no  puede  rehusar  el  pago  de  parte  del  valor  de  la  letra  aun- 
que esta  haya  sido  aceptada  por  su  integro  valor;  pero  para  conservar  la  accion 
por  la  parte  no  satisfecha  debe  hacer  sacar  el  protesto. 

399.  El  que  pagare  una  letra  antes  de  su  vencimiento  es  responsable  de  la 
vahdez  del  pago. 

400.  El  portador  que  recibe  el  pago  de  la  letra  debe  entregar  esta  al  pagador 
con  la  respectiva  nota  de  cancelacion. 

En  caso  de  pago  parcial  el  portador  debe  retener  la  letra  anotando  en  ella  la 
parte  cobrada  y  dar  recibo  al  interesado. 

Si  el  pago  se  verifico  despues  de  sacado  el  protesto,  el  acta  del  protesto  y  la 
cuenta  de  retomo  deben  tambien  ser  entregadas  al  pagador. 

401.  El  pago  debe  hacerse  sobre  el  ejemplar  de  la  letra  en  que  conste  la  acep- 
tacion. 

El  que  no  recoje  el  ejemplar  aceptado  queda  responsable  al  tenedor. 

Si  no  hubiere  aceptacion  el  pago  puede  hacerse  sobre  cualquier  ejemplar  original. 

402.  No  se  admite  oposicion  al  pago  sino  en  caso  de  perdida  de  la  letra  6  de 
quiebra  del  portador. 

403.  El  que  paga  una  letra  a  su  vencimiento  conforme  a  los  dos  articulos 
precedentes,  se  presume  vahdamente  Ubertado. 

404.  Puede  el  dueno  de  una  letra  perdida  hacerse  de  otro  ejemplar,  siguiendo 
la  serie  intermedia  de  los  endosantes.  Al  efecto,  desde  su  inmediato  cedente,  su- 
biendo  de  uno  en  otro  hasta  el  primero,  deben  siempre  prestar  sus  auxilios  6  su  re- 
presentacion  para  obtenerlo  del  librador,  pagando  el  dueno  los  gastos. 

405.  Extraviada  la  letra  que  Ueva  la  aceptacion,  su  propietario  no  puede 
exigir  el  pago  sobre  otro  ejemplar  de  ella  sino  por  mandato  del  Juez  y  dando  fianza 
a  satisfacci6n  del  aceptante, 

Haya  sido  aceptada  la  letra,  6  no,  si  el  que  la  hubiere  perdido  no  tuviere  otro 
ejemplar  de  eUa,  ni  tiempo  oportuno  para  sohcitarlo  del  librador,  puede  exigir  el 

1)  Cuando  el  contrato  no  autorioe  los  pagos  parciales,  no  puede  el  deudor  obUgar  al  acree- 
dor  &  que  acepte  en  parte  el  cumplimiento  de  la  obligaci6n  (art  1216  C6digo  Civil). 
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Section  IV.    Of  the  aval. 

391.  The  payment  of  a  bill  can  be  guaranteed  by  an  indorsement  which  is 
called  "aval."  It  must  be  -written  on  the  bill  and  subscribed  by  the  person  who 
grants  it.    It  is  expressed  by  the  words  "for  aval,"  or  other  equivalents. 

392.  The  guaranty  may  be  given  for  all  or  for  part  of  the  bill. 

393.  The  grantor  of  the  aval  contracts  the  like  obligations  as  the  person  whom 
he  guarantees,  and  becomes  bound  by  way  of  exchange,  even  if  the  obligation  of 
the  person  for  whom  he  has  granted  the  aval  is  not  valid. 

394.  The  grantor  of  the  aval  who  pays  the  matured  bill  is  subrogated  to  the  rights 
of  the  holder  thereof  against  the  person  for  whom  the  aval  is  afforded  and  against 
those  bound  beforehand. 

Section  V.    §  1.    Of  the  payment. 

395.  The  holder  of  a  biU  of  exchaage  proves  the  ownership  thereof  by  a  conti- 
nuous series  of  indorsements  which  reach  to  himseU.  Consequently  the  first  indor- 
sement must  be  signed  by  the  taker,  and  each  subsequent  indorsement  by  the  person 
indicated  as  indorsee  in  that  immediately  preceding.  If  there  is  an  indorsement  in 
blank  followed  by  another  indorsement,  it  is  presumed  that  the  maker  of  the  latter 
has  acquired  the  biU  by  the  indorsement  in  blank. 

Indorsements  obliterated  are  regarded  as  not  written  so  far  as  concerns  proof 
of  ownership.  He  who  pays  is  not  obliged  to  verify  the  honesty  of  the  indorsements. 

396.  The  holder  must  demand  payment  of  the  bill  on  the  very  day  of  the  ma- 
turing, and  if  it  should  be  a  holiday,  on  the  following  business  day. 

Although  the  bill  may  have  been  protested  for  default  of  acceptance  it  must  be 
presented  to  the  drawee  for  payment. 

If  the  bill  should  not  be  paid  on  the  day  of  its  maturing,  the  holder  must  effect 
the  protest  for  default  of   payment  within  two  business  days  following. 

397.  The  biU  must  be  paid  in  the  currency  which  it  indicates  or  in  its  equivalent, 
according  to  commercial  usage,  if  there  should  not  be  such  currency  in  circulation. 

398.1)  The  holder  cannot  refuse  payment  of  part  of  the  amount  of  the  bill 
although  it  may  have  been  accepted  for  its  whole  value ;  but  in  order  to  preserve  the 
action  for  the  unsatisfied  part  he  must  effect  protest. 

399.  He  who  pays  a  bill  before  its  maturity  is  responsible  for  the  validity  of 
the  payment. 

400.  The  holder  who  receives  payment  of  a  bill  must  deliver  it  to  the  payer 
with  the  appropriate  note  of  cancellation. 

In  case  of  partial  payment  the  holder  must  retain  the  bill,  noting  thereon  the 
part  collected,  and  give  a  receipt  to  the  person  concerned. 

If  the  payment  is  made  after  protest  effected,  the  act  of  protest  and  the  recourse 
account  must  also  be  delivered  to  the  payer. 

401.  Payment  must  be  made  on  the  duplicate  of  the  bill  on  which  the  ac- 
ceptance is  expressed. 

He  who  does  not  collect  the  accepted  dupUcate  remains  responsible  to  the  holder. 
If  there  should  not  be  an  acceptance  the  payment  can  be  made  on  any  ori- 
ginal duplicate. 

402.  No  objection  to  the  payment  is  admitted  except  in  case  of  loss  of  the  biU 
or  of  bankruptcy  of  the  holder. 

403.  He  who  pays  a  biU  at  maturity  in  accordance  with  the  two  preceding 
articles,  is  presumed  to  be  vahdly  discharged. 

404.  The  owner  of  a  lost  bill  can  obtain  another  duplicate,  pursuing  in  turn 
the  series  of  the  intermediate  indorsers. 

In  effect,  his  immediate  assignor,  and  then  proceeding  from  one  to  another 
up  to  the  first,  they  must  always  afford  their  assistance  or  their  representation  to 
obtain  the  duplicate  from  the  drawer,  the  owner  paying  the  expenses. 

405.  Where  the  bill  bearing  the  acceptance  is  mislaid,  its  owner  cannot  require 
payment  on  another  duplicate  thereof  except  by  direction  of  the  Judge,  and  upon 
giving  security  to  the  satisfaction  of  the  acceptor. 

Whether  the  biU  has  been  accepted  or  not,  if  the  person  who  has  lost  it  should 
not  have  another  duplicate  thereof,  nor  due  time  to  request  it  from  the  drawer,  he 

^)  When  the  contract  does  not  authorize  partial  payments,  the  debtor  cannot  force  the 
creditor  to  accept  the  part  fulfihnent  of  the  obligation  (art.  1216,  Civil  Code). 
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pago  y  obtenerlo  por  mandato  del  Juez,  justificando  la  propiedad  de  ella  y  dando 
fianza. 

El  efecto  de  la  fianza  en  estos  casos  dura  hasta  que  se  le  entregue  al  pagador 
la  letra  original  correspondiente,  6  hasta  que  quede  Ubre  por  la  prescripci6n. 

406.  En  caso  de  negativa  de  pago,  demandado  este  segun  el  articulo  que 
precede,  el  propietario  de  la  letra  perdida  conserva  todos  sus  derechos  mediante 
una  protesta  que  debera  hacer  el  dia  siguiente  del  vencimiento  y  notiticar  al  Ubrado, 
librador  y  endosantes,  en  los  terminos  prescritos  para  el  protesto. 

§  2.°    Del  pago  por  intervenci6n. 

407.  Si  la  letra  de  cambio  no  es  pagada  por  el  Hbrado,  el  aceptante  6  por  las 
personas  indicadas  para  el  caso  de  necesidad,  puede  ser  pagada  por  un  tercero. 

El  pago  por  intervencion  debe  hacerse  constar  en  el  protesto  6  a  continuacion 
de  este,  bajo  la  firma  del  interveniente. 

408.  El  que  pagare  una  letra  por  intervencion  se  subroga  en  los  derechos  del 
portador  y  queda  obUgado  a  cumpMr  las  mismas  formaUdades  que  6\. 

Si  se  hace  el  pago  en  honor  del  librador,  quedan  Ubres  todos  los  endosantes, 
y  si  se  hace  por  alguno  de  estos,  quedan  Ubres  los  posteriores. 

Concurriendo  varios  a  pagar  por  intervencion,  es  preferido  el  que  Uberte  a 
mayor  numero. 

Si  despues  del  protesto  se  presenta  el  hbrado  a  pagar  por  intervencion  en  honor 
del  hbrador,  sera  preferido  a  todos. 

Seccion  VI.    Del  protesto. 

409.  El  protesto  es  el  acto  por  el  cual  el  portador  de  una  letra  de  cambio  hace 
constar  la  falta  de  aceptacion  6  la  falta  de  pago  de  ella. 

410.  El  protesto  lo  hace,  a  sohcitud  del  portador,  un  corredor  con  caracter 
ptibUco,  6  im  Juez  territorial. 

No  es  necesaria  la  asistencia  de  testigos. 

411.  El  protesto  debe  hacerse  en  un  solo  acto:  1.°  En  el  lugar  indicado  en 
la  letra  para  la  aceptacion  6  para  el  pago;  y  en  defecto  de  tal  indicacion,  en  la 
morada  del  hbrado  6  aceptante,  6  en  su  ultimo  domiciho  conocido;  —  2.°  En  la 
morada  de  las  personas  indicadas  en  la  letra  para  aceptarla  6  para  pagarla  en  caso 
de  necesidad;  —  3.°  En  la  morada  del  aceptante  por  intervencion. 

En  caso  de  error  6  de  falsedad  en  la  indicacion  de  los  lugares  antedichos,  el 
funconario  que  hace  el  protesto  debe  hacer  constar  las  dihgencias  praoticadas  para 
inquirirlo. 

412.  El  protesto  debe  contener:  1.°  Copia  hteral  de  la  letra  de  cambio,  de 
los  endosos,  de  las  indicaciones  y  de  la  aceptacion,  en  el  mismo  orden  en  que 
aparezcan  en  la  letra;  —  2.°  Relacion  del  requerimiento  hecho  al  hbrado,  aceptante 
6  indicado  para  que  acepte  6  pague  6  exponga  la  razon  de  su  negativa ;  la  respuesta 
dada  6  la  constancia  de  que  no  dio  ninguna.  En  caso  de  ausencia  de  aqueUos, 
los  informes  que  dieren  sus  dependientes  6  su  mujer  sobre  la  negativa  de  aceptar 
6  de  pagar;  —  3.°  La  firma  de  la  persona  a  quien  se  hubiere  hecho  el  protesto, 
6  la  constancia  de  que  no  sabia,  no  pudo  6  no  quiso  firmar;  —  4.°  La  fecha  del 
acto  con  expresion  de  la  hora;  —  5.°  La  firma  del  funcionario  que  hizo  el  protesto. 

413.  El  funcionario  que  autoriza  el  protesto  dejara  copia  de  el  en  el  mismo 
acto  a  la  persona  con  quien  se  hubiere  entendido,  so  pena  de  resarcimiento  de  danos 
y  perjuicios. 

414.  El  funcionario  que  autoriza  el  protesto  debe  entregar  este  original  al 
requirente. 

415.  Los  funcionarios  respectivos  llevaran  un  hbro  fohado  en  el  cual,  bajo 
una  numeracion  continua  y  sin  dejar  claro  alguno,  copiaran  integramente  y  en  el 
mismo  dia  los  protestos  que  hayan  autorizado. 

416.  Ningun  acto  de  parte  del  portador  suple  el  protesto  para  probar  el 
cumphmiento  de  los  actos  necesarios  a  conservar  su  accion  cambiaria. 

Sin  embargo,  el  protesto  por  falta  de  aceptacion  6  por  falta  de  pago,  puede 
Ber  suphdo,  si  el  portador  consiente  en  eUo,  por  una  declaracion  de  la  negativa  de 
aceptacion  6  de  pago,  efectuada  dentro  del  termino  fijado  para  el  protesto,  por 
la  persona  requerida  y  registrada  dentro  de  los  dos  dias  siguientes  a  su  fecha. 
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can  demand  and  obtain  payment  by  order  of  the  Judge,  on  proving  the  ownership 
thereof  and  giving  security. 

The  effect  of  the  security  in  such  cases  lasts  until  the  original  corresponding  bill 
is  delivered  to  the  payer,  or  until  he  becomes  discharged  by  lapse  of  time. 

406.  In  case  of  refusal  of  payment,  when  demanded  in  accordance  with  the 
preceding  article,  the  owner  of  the  lost  bill  preserves  all  rights,  by  means  of  a  protest 
which  he  must  make  the  day  following  maturity  and  notify  to  the  drawee,  drawer 
and  indorsers,  within  the  periods  prescribed  for  the  protest. 

§  2.    Of  payment  by  intervention   (for  honour). 

407.  If  a  bin  of  exchange  is  not  paid  by  the  drawee,  the  acceptor  or  the  referees 
in  case  of  need,  it  can  be  paid  (for  honour)  by  a  third  person. 

A  payment  for  honour  must  be  stated  in  the  protest  or  in  continuation 
thereof,  under  the  signature  of  the  payer. 

408.  He  who  pays  a  biU  for  honour  is  subrogated  to  the  rights  of  the  holder 
and  becomes  bound  in  his  place  to  fuHil  the  like  formalities. 

If  payment  is  made  for  the  honour  of  the  drawer,  all  the  indorsers  become 
free,  and  if  it  should  be  made  for  any  of  them,  the  later  indorsers  are  discharged. 

Where  several  offer  payment  for  honour  he  who  discharges  the  greatest  num- 
ber is  preferred. 

If  after  protest  the  drawee  offers  to  pay  for  the  honour  of  the  drawer,  he 
shall  be  preferred  to  all  others. 

Section  VI.    Of  protest. 

409.  Protest  is  the  document  by  which  the  holder  of  a  biU  of  exchange  causes 
default  in  acceptance  or  default  in  payment  thereof  to  be  declared. 

410.  The  protest  is  made,  on  the  application  of  the  holder,  by  a  broker  with 
public  authority,  or  by  a  district  Judge. 

The  presence  of  witnesses  is  not  essential. 

411.  The  protest  must  be  made  in  a  single  instrument :  1.  At  the  place  indicated 
in  the  bUl  for  the  acceptance  or  for  the  payment ;  and  failing  such  indication,  at  the 
house  of  the  drawee  or  acceptor,  or  at  his  last  known  place  of  residence;  —  2.  At 
the  house  of  the  persons  indicated  in  the  bill  for  accepting  it  or  paying  it  in  case 
of  need;  —  3.  At  the  house  of  the  acceptor  for  honour. 

In  case  of  mistake  or  falsification  in  the  indication  of  the  before-mentioned 
places,  the  official  who  makes  the  protest  must  cause  the  steps  taken  to  ascertain 
them  to  be  set  out. 

412.  The  protest  must  contain:  1.  A  literal  copy  of  the  biU  of  exchange,  of 
the  indorsements,  of  the  references  and  of  the  acceptance,  in  the  same  order  in  which 
they  appear  on  the  bill;  —  2.  A  statement  of  the  requisition  made  to  the  drawee, 
acceptor,  or  referee  to  accept  or  pay  or  the  groimd  for  refusal,  the  answer  given  or  a 
statement  that  none  was  given.  In  case  of  their  absence  the  information  forthcoming 
from  their  assistants  or  wives  on  the  refusal  to  accept  or  pay;  —  3.  The  signature 
of  the  person  for  whom  the  protest  has  been  made,  or  a  statement  that  he  did  not 
know  how  to  sign  or  was  not  able  or  refused  to  sign;  —  4.  The  date  of  the  act  with 
a  note  of  the  hour;  —  5.  The  signature  of  the  official  who  made  the  protest. 

413.  The  official  who  authenticates  the  protest  shall  leave  a  copy  thereof  at 
the  same  time  with  the  person  against  whom  it  has  been  directed,  under  pain  of 
liability  for  damages  and  losses. 

414.  The  official  who  authenticates  the  protest  must  deliver  the  original  thereof 
to  the  person  requiring  it. 

415.  The  respective  officials  shall  keep  a  paged  book  in  which,  xmder  conti- 
nuous enumeration  and  without  leaving  any  space,  they  shall  copy  in  entirety  and 
on  the  same  day  the  protests  which  they  have  authenticated. 

416.  No  act  on  the  part  of  the  holder  takes  the  place  of  the  protest  to  prove 
fulfilment  of  the  acts  necessary  to  preserve  the  action  by  way  of  exchange. 

None  the  less,  protest  in  default  of  acceptance  or  in  default  of  payment, 
can  be  replaced,  if  the  holder  consents  thereto,  by  a  declaration  of  the  refusal  to 
accept  or  to  pay,  made  within  the  period  fixed  for  the  protest,  by  the  person  re- 
quested, and  registered  within  two  days  following  its  date. 
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Si  la  declaracion  antedicha  es  otorgada  por  documento  separado,  debe  contener 
copia  literal  de  la  letra  de  cambio,  contorme  a  lo  preceptuado  por  el  articulo  412. 

417.  La  muerte  6  la  quiebra  del  librado,  6  el  protesto  por  falta  de  acepta- 
cion,  no  exime  al  portador  de  la  letra  de  la  obligacion  de  haoer  constar  la  falta  de 
pago,  en  la  forma  preceptuada  por  los  articvilos  precedentes. 

418.  Las  clausulas  „sia  protesto",  „sin  gastos",  ti  otras  semejantes,  puestas 
por  el  librador,  6  por  algun  endosante  y  que  dispensen  de  la  obligacion  de  hacer 
sacar  el  protesto,  se  tiene  por  no  escrita. 

419.  El  portador  de  una  letra  de  cambio  protestada  por  falta  de  aceptacion 
debera  dar  aviso  a  su  cedente  dentro  de  veinticuatro  boras,  si  se  encontraren  en  un 
mismo  lugar;  y  de  lo  contrario,  por  el  primer  correo. 

Seccion  VII.    Del  reetnbolso  y  del  recambio. 

420.  El  portador  de  una  letra  de  cambio  protestada  por  falta  de  pago  puede 
ocurrir  con  la  cuenta  de  reembolso  acompanada  del  protesto  por  el  pago  de  eUa  a 
cualquiera  de  las  personas  responsables  a  su  eleccion. 

421.  La  cuenta  de  reembolso  sera  formada  de  las  partidas  siguientes :  El  capital 
de  la  letra  protestada;  —  Los  gastos  del  protesto;  —  Los  portes  de  cartas;  —  Un 
cinco  por  ciento  sobre  el  capital  por  los  demas  gastos  y  perjuicios;  —  Los  intereses. 

Si  la  letra  protestada  por  falta  de  pago  hubiere  sido  girada  en  moneda  extran- 
jera,  el  cambio  para  reducirla  a  moneda  del  pais  sera  el  mismo  a  que  la  letra  se 
giro. 

422.  Tambien  puede  el  portador  reembolsarse  de  la  suma  que  le  es  debida, 
girando  una  resaca  6  letra  de  cambio  a  la  vista,  a  cargo  del  librador  6  de  cualquiera 
de  los  obligados  en  via  de  regreso. 

Puede  tambien  girar  una  resaca  a  cualquiera  de  los  obligados  que  hubiere  pagado 
la  letra  protestada  6  la  resaca  girada  a  su  cargo. 

423.  El  que  girare  la  resaca  debera  acompanar  a  esta  la  letra  protestada,  el 
protesto  6  copia  autentica  de  el  y  la  cuenta  de  retomo. 

424.  La  cuenta  de  retomo  debera  expresar  la  persona  a  cuyo  cargo  se  gira 
la  resaca  y  el  importe  de  feta;  y  no  podra  contener  otras  partidas  que  las  siguientes: 
El  capital  de  la  letra  protestada;  —  Los  intereses  corrientes  que  bubiere  deven- 
gado;  —  Los  gastos  del  protesto;  —  El  derecho  de  sello  para  la  resaca;  — •  La 
comision  de  giro  a  uso  de  plaza;  —  El  corretaje  en  la  negooiacion  de  la  resaca; 
—  Los  portes  de  cartas;  —  El  nuevo  cambio. 

425.  El  recambio  debido  al  poseedor  se  regla  segiin  el  curso  del  cambio  entre 
el  lugar  en  que  era  pagadera  la  letra  primitiva  y  el  lugar  de  la  residencia  de  la  per- 
sona a  cuyo  cargo  se  giro  la  resaca. 

El  recambio  debido  al  endosante  que  ba  pagado  la  letra  primitiva  se  regla 
segun  el  curso  del  cambio  entre  el  lugar  de  donde  se  giro  la  resaca  al  lugar  de  la 
residencia  de  la  persona  a  cuyo  cargo  fue  girada. 

No  es  debido  el  recambio  si  no  esta  comprobado  por  los  medios  establecidos 
en  el  articulo  410. 

426.  El  endosante  que  ha  pagado  la  letra  tiene  derecho  a  cancelar  su  propio 
endoso  y  los  endosos  posteriores. 

427.  El  Ubrador  de  la  resaca  no  cubierta  conserva  integros  sus  derechos  contra 
todas  las  personas  responsables  por  el  pago  de  la  letra  protestada;  pero  no  queda 
libre  de  la  caducidad  prescrita  en  el  articulo  436,  si  no  intenta  su  accion  dentro  de 
los  terminos  establecidos. 

428.  El  interes  sobre  el  principal  de  la  letra  protestada  corre  desde  la  fecha 
del  protesto;  y  el  interes  sobre  los  gastos  del  protesto  y  demas  legitimos,  desde  el 
dia  de  la  demanda  judicial. 

429.  Cualquiera  de  los  responsables  tiene  el  derecho  de  recoger  del  portador 
la  letra  protestada,  pagando  al  contado  el  importe  de  la  cuenta  de  reembolso. 

Si  ocurrieren  varies  a  usar  de  ese  derecho,  sera  preferido  el  que  liberte  al  mayor 
numero  de  los  responsables. 

Seccion  VIII.     De  la  acci6n  cambiaria. 

430.  Comprobada  la  falta  de  aceptacion  por  los  medios  establecidos  en  la 
Seccion  VI  del  presente  Titulo,  el  Ubrador  y  los  endosantes  estan  sohdaria  y  respeo- 
tivamente  obligados  a  dar  caucion  para  el  pago  de  la  letra  a  su  vencimiento  y  para 
el  reembolso  de  los  gastos. 
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If  such  declaration  is  made  by  separate  document,  it  must 
copy  of  the  bill  of  exchange,  in  conformity  with  that  prescribed  bj 

417.  The  death  or  bankruptcy  of  the  drawee,  or  a  protest  for  defaifltrOflac- 
ceptance,  does  not  release  the  holder  of  the  biU  from  the  obligation  of  causing  de- 
fault in  payment  to  be  stated,  in  the  manner  prescribed  by  the  preceding  articles. 

418.  The  clauses  "sin  protesto"  (without  protest)  "sin  gastos"  (without  expenses 
of  protest),  or  other  Uke  clauses,  inserted  by  the  drawer  or  any  indorser,  dispensing 
with  the  obUgation  of  making  the  protest  effected,  are  regarded  as  if  not  written. 

419.  The  holder  of  a  bill  of  exchange  protested  for  default  of  acceptance  must 
give  notice  to  his  transferor  within  twenty-four  hours,  if  in  the  same  place;  and  other- 
wise, by  the  first  post. 

Section  VII.    Of  recourse  and  re-exchange. 

420.  The  holder  of  a  biU  of  exchange  protested  for  default  of  payment  can 
present  an  account  of  recourse,  accompanied  by  the  protest,  for  payment  there- 
of, to  any  of  the  persons  liable,  at  his  option. 

421.  The  account  of  recourse  shall  be  framed  as  follows:  The  capital  sum  of 
the  bin  protested ;  —  The  expenses  of  the  protest ;  —  The  postage ;  —  Five  per  cent 
on  the  capital  sum  for  other  expenses  and  losses;  —  The  interest. 

If  a  biU  protested  for  default  of  payment  should  have  been  drawn  in  foreign 
currency,  the  exchange  to  reduce  it  to  native  currency  shall  be  the  same  as  that 
at  which  the  biU  was  drawn. 

422.  The  holder  can  also  be  re-imbursed  the  sum  which  is  owed  to  him,  by  dra- 
wing a  re-draft  or  biU  of  exchange  at  sight,  at  the  charge  of  the  drawer  or  of  any 
of  the  persons  bound  by  way  of  recourse. 

Any  person  bound  who  has  paid  the  protested  bill,  or  the  re-draft  drawn  at 
his  charge,  can  draw  a  re-draft. 

423.  He  who  draws  the  re-draft  must  accompany  it  with  the  protested  biU, 
the  protest  or  an  authenticated  copy  thereof,  and  the  recourse  account. 

424.  The  account  of  recourse  must  state  the  person  at  whose  charge  the  re- 
draft is  drawn  and  the  amount  thereof ;  and  may  not  contain  items  other  than  the 
following;  The  capital  sum  of  the  protested  bill;  —  The  current  interest  which 
has  become  due;  —  The  expenses  of  the  protest;  —  The  stamp-duty  for  the  recour- 
se; —  The  commission  for  drawing  according  to  market  usage;  —  The  brokerage 
for  the  negociation  of  the  re-draft;  —  The  postage;  —  The  new  exchange. 

425.  The  re-exchange  due  to  the  holder  is  regulated  by  the  rate  of  exchange 
between  the  place  in  which  the  original  bUl  was  payable  and  the  place  of  the  resi- 
dence of  the  person  at  whose  charge  the  re-draft  is  drawn. 

The  re-exchange  due  to  an  indorser  who  has  paid  the  original  bill  is  regulated 
by  the  rate  of  exchange  between  the  place  in  which  the  re-draft  was  drawn  and  the 
place  of  the  residence  of  the  person  at  whose  charge  it  was  drawn. 

The  re-exchange  is  not  due  if  it  is  not  proved  by  the  means  appointed  in  Art.  410. 

426.  An  indorser  who  has  paid  the  bUl  has  the  right  to  cancel  his  own  indor- 
sement and  subsequent  indorsements. 

427.  The  drawer  of  a  re-draft  which  is  not  met  preserves  his  rights  entire  against 
all  the  persons  liable  for  the  payment  of  the  protested  bill;  but  he  is  subject  to  the 
lapse  prescribed  in  Art.  436,  if  he  does  not  bring  his  action  within  the  appointed 
periods. 

428.  The  interest  on  the  principal  of  a  protested  biU  runs  from  the  date  of  the 
protest;  and  the  interest  of  the  expenses  of  the  protest  and  other  expenses  allowed, 
from  the  day  of  the  commencement  of  proceedings. 

429.  Any  person  liable  has  the  right  of  recovering  from  the  holder  the  protested 
bill,  on  paying  in  ready  money  the  amount  of  the  account  of  reimbursement. 

If  several  should  compete  in  exercising  this  right,  he  shall  have  the  preference 
who  discharges  the  greatest  number  of  those  hable. 

Section  VIII.    Of  the  action  by  way  of  exchange. 

430.  Default  in  acceptance  being  proved  by  the  means  appointed  in  Section  VI 
of  the  present  Title,  the  drawer  and  the  indorsers  are  jointly  and  severally  bound 
to  give  security  for  the  payment  of  the  bill  at  its  maturity  and  for  the  reimburse- 
ment of  expenses. 
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431.  El  poseedor  de  una  letra  de  cambio  aceptada  tiene  derecho  a  exigir 
caucion  a  los  endosantes  y  al  librador,  si  el  aceptante  esta  en  quiebra  6  en  suspension 
de  pagos  6  si  ha  resultado  inutil  una  ejecucion  contra  el,  siempre  que  pruebe,  por 
los  medios  establecidos  en  la  Seccion  VI,  que  la  caucion  no  fue  prestada  por  el  acepr 
tante  y  que  no  pudo  obtenerse  una  nueva  aceptacion  de  las  personas  indicadas  para 
caso  de  necesidad. 

Cada  endosante  puede  exigir  caucion  a  los  obligados  anteriores  produciendo 
las  pruebas  antedichas. 

432.  Si  la  letra  de  cambio  es  pagadera  en  un  lugar  distinto  del  de  la  residencia 
del  aceptante  y  por  otra  persona,  la  falta  de  pago  debe  comprobarse  por  los  medios 
establecidos  en  la  Seccion  VI  para  conservar  su  accion  contra  el  aceptante. 

433.  El  poseedor  de  la  letra  de  cambio  debe  dar  aviso  a  su  endosante  de  la 
falta  de  pago,  dentro  de  los  dos  dias  siguientes  al  de  la  fecha  del  protesto  6  de  la 
deelaracion  expresada  en  el  articulo  416. 

Cada  endosante  debe  dar  aviso  a  su  endosante  dentro  de  los  dos  dias  siguientes 
al  recibo  de  la  noticia,  y  asi  sucesivamente  hasta  el  librador. 

Se  presume  cumplido  el  requisito  del  aviso,  comunicandolo  en  carta  certifi- 
cada  dirigida  a  la  persona  correspondiente. 

Cuando  un  endosante  no  ha  expresado  en  el  endoso  el  lugar  de  su  residencia, 
el  aviso  de  la  falta  de  pago  debe  comunicarse  a  su  respectivo  endosante. 

El  portador  6  el  cesionario  por  endoso  que  no  da  el  aviso  6  que  dandolo  no  lo 
dirige  a  su  respectivo  endosante,  es  responsable  de  los  danos  que  cause  la  falta 
de  aviso. 

434.  El  poseedor  de  una  letra  de  cambio  no  pagada  a  su  vencimiento  puede 
ejercer  la  accion  cambiaria  contra  algunos  de  los  obligados  6  contra  uno  de  ellos 
solamente,  sin  perder  sus  derechos  respecto  de  los  otros.  El  no  esta  obligado  a 
observar  el  orden  de  los  endosos. 

435.  La  accion  del  poseedor  de  la  letra  tiene  por  objeto  el  pago  de  la  cantidad 
expresada  en  la  letra,  de  los  intereses  y  de  los  gastos  justificados  por  la  cuenta  de 
retomo,  conforme  a  las  disposiciones  de  los  articulos  421  y  425. 

La  accion  del  endosante  que  ha  satisfecho  la  letra  tiene  por  objeto  el  pago  de 
la  cantidad  indicada  en  la  cuenta  de  retomo,  con  los  intereses  desde  el  dia  del  pago 
y  el  reembolso  de  sus  gastos  y  del  recambio. 

436.  El  poseedor  de  la  letra  debe  ejercer  la  accion  cambiaria  dentro  de  los 
quince  dias  siguientes  a  la  fecha  del  protesto,  si  el  lugar  en  que  se  exige  el  pago 
distare  cinco  miriametros  6  menos  del  lugar  del  protesto,  cuando  los  dos  puntos 
estan  dentro  del  territorio  de  Venezuela,  y  un  dia  mas  por  cada  tres  miriametros, 
si  la  distancia  fuere  mayor.  Si  el  protesto  se  hiciere  en  las  AntUlas  6  en  la  RepubUca 
de  Colombia,  el  termino  sera  de  cuatro  meses ;  si  en  el  resto  de  la  America  del  Sur, 
en  la  America  del  Norte,  6  en  Europa,  seis  meses,  y  si  en  cualquier  otro  punto,  un  ano. 

437.  Si  el  poseedor  ejeroe  la  accion  cambiaria  contra  el  endosante  y  hbrador 
a  la  vez,  se  aphcan  a  cada  uno  de  estos  los  terminos  establecidos  en  el  articulo  pre- 
cedente. 

Los  mismos  terminos  se  aplicaran  para  el  ejercicio  de  la  accion  de  regreso  que 
corresponde  a  los  endosantes. 

Si  el  endosante  ha  pagado  la  letra,  los  terminos  corren  desde  el  dia  del  pago^ 
si  ha  sido  demandado,  desde  el  dia  de  la  citacion. 

438.^)  Para  el  ejercicio  de  la  accion  cambiaria  la  letra  de  cambio  tiene  fuerza 
de  titulo  ejecutivo  para  el  pago  del  capital  y  de  los  accesorios. 

439.  En  los  juicios  cambiarios  el  deudor  no  puede  oponer  sino  las  excepciones 
concernientes  a  la  forma  del  titulo,  6  a  la  falta  de  las  condiciones  necesarias  para 
el  ejercicio  de  la  accion  cambiaria,  y  las  excepciones  personales  al  que  la  ejerce. 

440.  El  poseedor  de  la  letra  de  cambio  pierde  la  accion  de  regreso  si  deja  veneer, 
sin  hacer  uso  de  sus  derechos,  los  terminos  anteriormente  establecidos:  1.°  Para 
la  presentacion  de  la  letra  girada  a  la  vista  6  a  termino  de  vista;  —  2.°  Para 
el  protesto  por  falta  de  pago;  —  3.°  Para  ejercer  la  accion  de  regreso. 


1)  Cfr.  N.°  5.  VII  del  „Procedimiento  judicial"  p.  56. 


VENEZUELA:  BILLS  OF  EXCHANGE.  102 

431.  The  holder  of  an  accepted  bill  of  exchange  has  the  right  to  require  security 
from  the  indorsers  and  the  drawer,  if  the  acceptor  is  in  bankruptcy  or  in  suspen- 
sion of  payment  or  if  an  ineffective  execution  has  been  issued  against  him,  whenever 
he  proves,  by  the  means  appointed  in  Section  VI,  that  the  security  was  not  afforded 
by  the  acceptor  and  that  a  fresh  acceptance  of  persons  indicated  in  case  of  necessity 
could  not  be  obtained. 

Each  indorser  can  exact  security  against  those  bound  in  priority  on  pro- 
ducing the  said  proofs. 

432.  If  a  bill  of  exchange  is  payable  in  a  place  different  from  that  of  the  resi- 
dence of  the  acceptor  and  by  another  person,  default  in  payment  must  be  proved 
by  the  means  appointed  in  Section  VI  to  preserve  the  right  of  action  against  the 
acceptor. 

433.  The  holder  of  a  bill  of  exchange  must  give  notice  to  his  indorser  of  default 
ia  payment,  within  two  days  following  that  of  the  date  of  the  protest  or  of  the  decla- 
ration set  forth  in  Art.  416. 

Each  indorser  must  give  notice  to  his  indorser  within  two  days  following  the 
receipt  of  the  notice,  and  so  successively  up  to  the  drawer. 

The  requirement  of  notice  is  presumed  to  be  fuHiQed,  when  it  is  made  by  re- 
gistered letter  directed  to  the  proper  person. 

When  an  indorser  has  not  expressed  in  the  indorsement  the  place  of  his  resi- 
dence, the  notice  of  the  default  in  payment  must  be  communicated  to  his  indorser. 

The  holder  or  the  transferee  by  indorsement  who  does  not  give  the  notice  or 
who  does  not  direct  it  to  his  indorser  is  liable  for  the  losses  which  the  default  in 
giving  notice  may  occasion. 

434.  The  holder  of  a  biU  of  exchange  not  paid  at  maturity  can  bring  the  action 
by  way  of  exchange  against  any  of  those  bound  or  against  one  of  them  only,  without 
losing  his  rights  regarding  the  others. 

He  is  not  obUged  to  observe  the  sequence  of  the  indorsements. 

435.  The  action  of  the  holder  of  the  biU  is  directed  to  payment  of  the  amount 
stated  in  the  biU,  and  of  interest  and  expenses  vouched  by  the  account  of  recourse 
according  to  the  provisions  of  Arts.  421  and  425. 

The  action  of  the  indorser  who  has  satisfied  the  bill  is  directed  to  payment  of 
the  amount  set  forth  in  the  recourse  account,  with  interest  from  the  day  of  the  pay- 
ment and  the  reimbursement  of  his  expenses  and  of  the  re-exchange. 

436.  The  holder  of  the  bill  must  bring  the  action  of  exchange  within  the  fifteen 
days  following  the  date  of  the  protest,  if  the  place  in  which  the  payment  is  demanded 
is  distant  five  miriametres  or  less  from  the  place  of  the  protest,  when  the  two  points 
are  within  the  territory  of  Venezuela,  and  one  day  more  for  each  three  miriametres, 
if  the  distance  should  be  greater. 

If  the  protest  should  be  made  in  the  Antilles  or  in  the  Republic  of  Colombia, 
the  period  shall  be  four  months ;  if  otherwise  in  South  America,  in  North  America, 
or  in  Europe  six  months,  and  if  in  any  other  place  one  year. 

437.  If  the  holder  brings  the  action  of  exchange  against  the  indorser  and  drawer 
at  the  same  time,  the  periods  prescribed  in  the  preceding  article  shall  be  apphed 
to  each  one  of  them. 

The  same  periods  shall  be  apphed  for  the  bringing  of  the  action  of  recourse  be- 
longing to  the  indorsers. 

If  an  indorser  has  paid  the  biU,  the  periods  run  from  the  day  of  payment;  if 
he  has  been  sued,  from  the  day  of  the  citation. 

438.^)  For  the  purpose  of  the  bringing  of  the  action  of  exchange  the  bill  of 
exchange  has  the  force  of  an  executory  security  for  the  payment  of  the  capital  sum 
and  of  the  accessories. 

439.  In  exchange  proceedings  the  debtor  can  set  up  nothing  except  the  pleas 
regarding  the  form  of  the  title,  or  for  the  default  of  the  conditions  essential  for  the 
bringing  of  the  action  of  exchange,  and  the  defences  personal  to  the  person  who 
brings  it. 

440.  The  holder  of  a  bill  of  exchange  loses  the  action  of  recourse  if,  without  his 
making  use  of  his  rights,  he  allows  the  periods  hereinbefore  prescribed  to  expire: 
I.  For  the  presentation  of  a  bill  drawn  at  sight  or  at  a  period  from  sight;  —  2.  For 
the  protest  for  default  of  payment;  —  3.  For  bringing  the  action  of  recourse. 

1)  Cfr.  No.  5,  VII  of  "Judicial  procedure"  p.  56. 
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Los  endosantes  pierden  igualmente  la  accion  de  regreso  contra  los  obligados 
anteriores,  si  dejan  expirar  los  terminos  establccidos,  cada  uno  en  lo  que  concierne 
incurriendo  en  la  misma  omision. 

La  demanda  judicial  aunque  propuesta  ante  Juez  incompetente,  impide  la 
caducidad. 

441.  No  obstante  la  caducidad  de  la  accion  cambiaria,  el  librador  queda  obli- 
gado  para  con  el  poseedor  de  la  letra  por  la  cantidad  de  que  aquel  se  hubiese  apro- 
vechado  con  dano  de  fete.  Esta  disposicion  se  apHca  tambien  al  aceptante  en  el 
caso  previsto  en  el  articulo  429. 

Seccidn  IX.  De  las  letras  de  cambio  firmadas  por  personas  incapaces, 
y  de  las  que  contienen  firmas  falsas  6  falsificadas. 

442.  La  letra  de  cambio  en  que  haya  firmas  de  personas  incapaces  es  valida 
respecto  de  las  personas  capaces  que  la  suscribieron.  Esta  regla  se  apUca  tambien 
en  el  caso  de  que  en  una  misma  letra  de  cambio  haya  firmas  falsas  y  firmas  ver- 
daderas. 

443.  Los  que  hayan  endosado,  garantizado  por  medio  de  aval  6  aceptado 
una  letra  falsa,  quedan  obligados  para  con  el  poseedor  como  si  hubiesen  endosado, 
garantizado  6  aceptado  una  letra  verdadera. 

Secci6n  X.     De  la  prescripcidn. 

444.1)  Todas  las  acciones  provenientes  de  letras  de  cambio  se  prescriben  en  el 
termino  de  cinco  anos,  desde  el  dia  siguiente  al  del  vencimiento  de  la  letra. 

Si,  pendiente  la  prescripcion,  hace  el  deudor  algun  pago  parcial,  u  obtiene 
nuevo  plazo,  6  resulta  de  su  correspondencia  que  consideraba  vigente  su  deuda, 
pidncipia  de  nuevo  el  termino  desde  el  dia  siguiente  a  la  fecha  de  tales  actos. 

La  demanda  judicial  contra  los  deudores  interrumpe  la  prescripcion  respecto 
a  los  demandados;  pero  principiara  a  oorrer  de  nuevo  desde  el  dia  siguiente  al  en 
que  el  demandante  suspende  el  curso  de  sus  gestiones. 

Cuando  ocurra  condenacion  judicial,  6  cuando  se  hiciere  novacion  sobre  la 
deuda,  sera  aplicable  la  prescripcion  ordinaria. 

En  las  obbgaciones  provenientes  de  letras  de  cambio  los  actos  que  interrumpen 
la  prescripcion  respecto  a  uno  de  los  obligados  no  tienen  eficacia  respecto  a  los  otros. 

445.2)  Aunque  haya  trascurrido  el  termino  de  la  prescripcion  de  cinco  anop, 
el  demandado,  a  cuyo  juramento  defiera  el  demandante,  debe  prestarlo,  afirmando 
que  no  debe  la  cantidad;  y  su  viuda,  herederos  6  representantes,  que  creen  de  buena 
fe  que  no  se  debe  nada.  Si  se  niega  a  tal  afirmacion  jurada,  6  si  mediante  ella  re- 
oonocen  estar  vigente  la  deuda,  queda  restablecida  la  accion  del  acreedor. 

Titulo  X.    De  las  libranzas  y  pagar6s. 

446.  Las  libranzas  a  la  orden  sobre  la  misma  plaza  en  que  se  giren  entre  comer- 
ciantes  6  por  actos  de  comercio  de  parte  del  obUgado,  y  los  pagares  6  vales  a  la 
orden  tambien  entre  comerciantes  6  por  actos  de  comercio  de  parte  del  obhgado, 
deben  contener:  La  fecha;  —  La  cantidad  en  numeros  yen  letras;  —  La  epoca 
de  su  pago;  —  La  persona  a  cuya  orden  deben  pagarse;  —  La  expresion  de  si 
son  por  valor  recibido  y  en  que  espeoie,  6  por  valor  en  cuenta. 

447.  Son  aphcables  a  las  libranzas  y  pagares  a  la  orden,  a  que  se  refiere  el 
articulo  anterior,  las  disposiciones  acerca  de  las  letras  de  cambio  sobre:  — ■  Los 
plazos  en  que  vencen;  —  El  endoso;  —  Los  terminos  para  la  presentacion,  cobro 
6  protesto;  —  Las  personas  responsables;  —  El  aval;  —  El  pago;  —  El  pago 
por  intervencion;  —  El  protesto;  —  La  prescripcion. 

448.  El  portador  de  una  Hbranza  6  pagare  protestado  por  falta  de  pago  tiene 
derecho  a  cobrar  de  los  responsables :  El  valor  de  la  obhgacion ;  —  Los  intereses 
desde  la  fecha  del  protesto;  —  Los  gastos  del  protesto;  —  Los  intereses  de  estos 
desde  la  demanda  judicial;  —  Los  gastos  judiciales  que  hubiere  desembolsado. 


1)  Tercer  aparte  arts.  1240  y  siguientea  del  C6digo  CSvil,  cfr.  p.  26.  —  2)  cfr.  N.°  33,  II 
del  ..Prooedimiento  judicial"  p.  60. 
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The  indorsers  lose  in  like  manner  the  action  of  recourse  against  the  persons 
theretofore  bound,  if  they  allow  the  periods  prescribed  to  expire,  each  one  so  far 
as  concerns  his  concurrence  in  the  said  omission. 

The  demand  in  legal  proceedings  although  raised  before  a  Judge  without  juris- 
diction, prevents  the  lapse. 

441.  Nothwithstanding  the  lapse  of  the  action  of  exchange,  the  drawer  is 
bound  towards  the  holder  of  the  bUl  for  the  amount  for  which  he  may  have 
derived  benefit  to  the  damage  of  the  latter.  This  provision  is  also  applicable  to  the 
acceptor  in  the  case  provided  in  Art.  429. 

Section   IX.     Of  bills   of  exchange  signed  by  persons  not   having 
capacity  and  of  those  which  contain  forged  or  fictitious  signatures. 

442.  A  bill  of  exchange  on  which  there  are  signatures  of  persons  having  legal 
incapacity  is  valid  regarding  the  persons  with  capacity  who  subscribe  it.  This 
rule  also  apphes  in  the  case  in  which  in  the  same  bill  of  exchange  there  are  forged 
signatures  and  true  signatures. 

443.  Those  who  have  indorsed,  guaranteed  by  means  of  aval,  or  accepted  a 
forged  biU,  become  bound  regarding  the  holder  as  If  they  had  indorsed,  guaranteed 
or  accepted  a  genuine  biU. 

Section  X.    Of  limitation  of  actions. 

444.1)  jyi  t]jg  actions  arising  from  bills  of  exchange  lapse  in  the  period  of  five 
years  from  the  day  following  that  of  the  maturity  of  the  bill. 

If,  during  the  prescription  period,  the  debtor  makes  any  partial  payment,  or 
obtains  a  fresh  period,  or  it  results  from  his  correspondence  that  he  regarded  his  debt 
as  subsisting,  the  period  begins  anew  from  the  day  following  the  date  of  such 
acknowledgment 

A  claim  at  law  against  the  debtors  interrupts  the  period  of  limitation 
regarding  the  defendants ;  but  it  shall  begia  to  run  anew  from  the  day  following  that 
on  which  the  claimant  suspends  the  course  of  his  proceedings. 

When  condenmation  at  law  happens,  or  when  novation  should  be  effected 
regarding  the  debt,  the  ordinary  period  of  Umitation  shall  be  applicable. 

In  obUgations  arising  from  biUs  of  exchange,  acts  which  interrupt  the  period 
of  prescription  regarding  one  of  the  persons  bound  shall  not  bind  the  others. 

445.2)  Although  the  period  of  prescription  of  five  years  may  have  lapsed, 
the  defendant,  to  whose  oath  the  plaintiff  defers,  must  take  the  same,  affirming 
that  the  amount  is  not  due ;  and  his  widow,  heirs  or  personal  representatives,  their 
belief  in  good  faith  that  nothing  is  due.  If  such  sworn  statement  is  refused,  or  if 
they  thereby  recognize  the  debt  to  be  existing,  the  right  of  action  of  the  creditor 
becomes  re-established. 

Title  X.    Of  drafts  and  promissory  notes. 

446.  Drafts  to  order  on  the  same  market  in  which  they  are  drawn  between 
traders  or  for  commercial  transactions  on  the  part  of  the  person  bound,  and  pro- 
missory notes  or  promises  to  pay  to  order  also  between  traders  or  for  commercial 
transactions  on  the  part  of  the  person  bound,  must  contain:  The  date;  —  The 
amount  in  figures  and  in  words;  —  The  time  of  their  payment;  —  The  person  to 
whose  order  they  must  be  paid;  — A  statement  whether  they  are  for  value  re- 
ceived and  in  what  species  or  for  value  in  account. 

447.  The  provisions  regarding  bills  of  exchange  are  applicable  to  drafts  and 
promissory  notes  to  order  to  which  the  preceding  article  refers  as  to :  The  periods 
in  which  they  mature;  —  The  indorsement;  —  The  periods  for  the  presentation, 
collection  or  protest;  —  The  persons  liable;  —  The  aval  or  guaranty;  —  The  pay- 
ment; —  The  payment  for  honour;  — The  protest;  —  The  hmitation  of  actions. 

448.  The  holder  of  a  draft  or  promissory  note  protested  for  default  of  pay- 
ment has  the  right  of  recovering  from  those  liable:  The  value  of  the  obUgation;  — 
Interest  from  the  date  of  the  protest ;  —  The  expenses  of  the  protest ;  —  The  in- 
terest thereon  from  the  commencement  of  proceedings ;  —  The  costs  of  proceedings 
which  he  has  disbursed. 

1)  Third  paragraph  arts.  1240  and  following  of  the  CivU  Code,  ofr.  p.  26.  —  2)  Cfr.  No.  33, 
II  of  the  "Judicial  procedure"  p.  50. 
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449.  Las  libranzas  no  a  la  orden  giradas  sobre  la  misma  plaza  entre  comer- 
ciantes  6  por  actos  de  comercio,  a  la  vista,  deben  cobrarse  inmediatamente ;  y  a  su 
vencimiento  las  que  contengan  plazo.  Si  no  fueren  pagadas,  los  tomadores  deben 
devolverlas  a  sus  duenos  dentro  de  los  tres  dias  siguientes,  so  pena  de  perder  su 
accion  contra  estos,  si  habian  hecho  provision. 

Titulo  XI.    Dei  cheque. 

450.  La  persona  que  tiene  cantidades  de  dinero  disponible  en  un  instituto 
de  credito,  6  en  poder  de  un  comerciante,  tiene  dereoho  a  disponer  de  eUas  en  favor 
de  si  mismo,  6  de  un  tercero,  por  medio  de  cheques. 

451.  El  cheque  ha  de  expresar  la  cantidad  que  debe  pagarse,  ser  fechado  y 
estar  suscrito  por  el  Ubrador. 

Puede  ser  al  portador. 

Puede  ser  pagadero  a  la  vista  6  en  un  termino  no  mayor  de  seis  dias,  contados 
desde  el  de  la  presentacion. 

452.  Son  apUcables  al  cheque  todas  las  disposiciones  acerca  de  la  letra  de  cam- 
bio  sobre:  El  endoso:  —  El  aval;  —  La  firma  de  personas  incapaces,  las  firmas 
f alsas  6  f alsificadas ;  —  El  vencimiento  y  el  pago ;  —  El  protesto ;  —  Las  acoiones 
contra  el  Ubrador  y  los  endosantes;  —  Las  letras  de  cambio  extra viadas. 

453.  El  poseedor  del  cheque  debe  presentarlo  al  hbrado  en  los  ocho  dias  siguien- 
tes al  de  la  fecha  de  la  emision,  si  el  cheque  es  pagadero  en  el  mismo  lugar  en  que 
fue  girado;  y  en  los  quince  dias  siguientes,  si  es  pagadero  en  un  lugar  distinto.  El 
dia  de  la  emision  del  cheque  no  esta  comprendido  en  estos  terminos. 

La  presentacion  del  cheque  se  hace  constar  con  el  visto  bueno  del  hbrado  y, 
en  defecto  de  dicho  visto  bueno,  en  la  forma  establecida  en  la  Seccion  VI,  Titulo  IX. 

454.  -  El  poseedor  de  un  cheque  que  no  lo  presenta  en  los  terminos  establecidos 
en  el  articulo  anterior  y  no  exige  el  pago  a  su  vencimiento,  pierde  su  accion  contra 
los  endosantes.  Pierde  asimismo  su  accion  contra  el  hbrador  si  despues  de  tras- 
curridos  los  terminos  antedichos,  la  cantidad  del  giro  ha  dejado  de  ser  disponible 
por  hecho  del  hbrado. 

455.  El  que  emite  un  cheque  sin  fecha,  6  con  una  fecha  falsa,  6  sin  tener  a 
su  disposicion,  en  poder  del  Hbrado,  la  cantidad  del  cheque,  sera  castigado  con 
pena  pecuniaria  igual  al  decuplo  del  valor  del  giro,  sin  perjuicio  de  la  condena- 
cion  penal  a  que  haya  lugar. 

Titulo  XII.    De  las  cartas  de  credito. 

456.  La  carta  de  credito  tiene  por  objeto  reahzar  un  contrato  de  cambio 
condicional  celebrado  entre  el  dador  y  el  tomador,  cuya  perfeccion  pende  de  que 
este  haga  uso  del  credito  que  aquel  le  abre. 

457.  La  carta  de  credito  puede  contener  la  autorizacion  al  tomador  de  girar 
a  favor  de  otra  persona,  6  a  su  orden,  hasta  por  la  suma  que  ella  indique ;  pero  la 
letra  debera  ser  adherida  a  la  carta  de  credito  que  le  sirve  de  base. 

458.  En  la  carta  de  credito  se  designara  el  tiempo  dentro  del  cual  el  tomador 
debe  hacer  uso  de  eUa. 

Tambien  debera  contener  la  cantidad  por  la  cual  se  abre  el  credito,  y  si  no  se 
expresare  sera  considerado  como  de  simple  introduccion. 

El  tomador  de  una  carta  de  credito  debera  poner  en  la  misma  el  modelo  de 
su  firma. 

459.  El  dador  no  puede  revocar  la  carta  de  credito,  salvo  que  sobrevenga 
algun  accidente  que  menoscabe  el  credito  del  tomador;  y  ni  aun  en  este  caso  podra 
revocarla  si  el  tomador  hubiere  dejado  en  su  poder  el  valor  de  la  carta.  Revocan- 
dola  intempestivamente,  el  dador  sera  responsable  de  los  danos  y  perjuicios  que 
se  originen  al  tomador. 

460.  El  dador  esta  obligado  a  pagar  a  su  corresponsal  la  cantidad  que  este, 
en  virtud  de  la  carta  de  credito,  entregue  al  tomador;  pero  no  tiene  accion  el  paga- 
dor  de  la  letra  contra  el  portador. 

461.  El  tomador  debera  estampar  en  la  misma  carta  los  recibos  por  las  canti- 
dades que  reciba ;  y  si  tomare  solo  parte  del  maximo  por  que  hubiere  sido  acreditado 
podra  pedir  copia  autorizada  de  la  carta  y  recibos  al  encargado  de  entregar  los 
fondos. 
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449.  Drafts  not  drawn  to  order  on  the  same  market  between  traders  or  for 
commercial  transactions,  at  sight,  must  be  collected  forthwith;  and  those  which 
contaiQ  a  period,  at  their  maturity. 

If  they  should  not  be  paid,  the  takers  must  return  them  to  their  owners  within 
three  days  following,  under  penalty  of  losing  their  right  of  action  against  them, 
if  they  had  made  provision  for  them. 

Title  XL    Of  the  cheque. 

450.  A  person  who  has  amounts  of  money  at  his  disposal  in  a  banking  in- 
stitution, or  in  the  control  of  a  trader,  has  the  right  to  dispose  thereof  in  favour  of 
himself,  or  of  a  third  person,  by  means  of  cheques. 

451.  A  cheque  must  express  the  amount  which  ought  to  be  paid,  and  be  dated 
and  signed  by  the  drawer. 

It  may  be  to  bearer. 

It  may  be  payable  at  sight  or  in  a  period  not  greater  than  six  days  calculated 
from  that  of  the  presentation. 

452.  All  the  provisions  regarding  bills  of  exchange  apply  to  cheques  regarding : 
The  indorsement;  —  The  aval;  ■ — •  The  signature  of  persons  under  incapacity,  sig- 
natures forged  or  falsified;  —  The  maturity  and  the  payment;  —  The  protest;  — 
Rights  of  action  against  the  drawer  and  indorsers;  —  Lost  biUs. 

453.  The  holder  of  a  cheque  must  present  it  to  the  drawee  within  eight  days 
following  the  date  of  the  issue,  if  the  cheque  is  payable  in  the  same  place  in  which 
it  was  drawn;  and  in  fifteen  days  following,  if  it  is  payable  in  a  different  place.  The 
day  of  the  issue  of  the  cheque  is  not  included  in  such  periods. 

The  presentation  of  a  cheque  is  shown  by  the  visto  bueno  of  the  drawer  and  in 
default  of  such  visto  hueno,  in  the  manner  prescribed  in  Section  VI,  Title  IX. 

454.  The  holder  of  a  cheque  who  does  not  present  it  within  the  periods  pres- 
cribed in  the  preceding  article  and  does  not  demand  payment  at  its  maturity,  loses 
his  right  of  action  against  the  indorsers.  He  also  loses  his  right  of  action  against 
the  drawer  if  after  such  periods  have  elapsed,  the  amount  of  the  draft  has  ceased 
to  be  at  the  disposition  of  the  drawer  through  the  act  of  the  drawee. 

455.  Whoever  issues  a  cheque  without  date,  oj  with  a  fictitious  date,  or  without 
holding  at  his  disposition,  under  the  control  of  the  drawee,  the  amount  of  the  cheque, 
shall  be  punished  by  a  pecuniary  penalty  equal  to  ten  times  the  value  of  the  draft, 
without  prejudice  to  the  penal  obligation  which  arises. 

Title  XII.  Of  letters  of  credit. 

456.  A  letter  of  credit  is  intended  to  carry  out  a  contract  of  conditional  ex- 
change make  between  the  giver  and  the  taker,  the  carrjdng  out  of  which  depends 
upon  the  use  by  the  latter  of  the  credit  which  the  former  opens  for  him. 

457.  A  letter  of  credit  can  contain  authority  to  the  taker  to  draw  in  favour  of 
another  person,  or  to  his  order,  up  to  the  amount  which  it  indicates ;  but  the  bill 
must  be  affixed  to  the  letter  of  credit  which  serves  as  the  basis  of  it. 

458.  In  a  letter  of  credit  the  time  within  which  the  taker  must  make  use 
thereof  shall  be  defined. 

It  must  also  contain  the  amount  for  which  the  credit  is  opened,  and  if  it  is  not 
expressed  it  shall  be  regarded  as  a  mere  letter  of  introduction. 

The  taker  of  a  letter  of  credit  must  place  thereon  the  copy  of  his  signature. 

459.  The  giver  cannot  recall  the  letter  of  credit,  unless  some  event  happens 
which  diminishes  the  credit  of  the  taker;  nor  even  in  that  event  shall  he  be  able  to 
recall  it  if  the  taker  should  have  left  the  value  of  the  letter  in  his  control.  Where 
he  recalls  it  unduly,  the  giver  shall  be  responsible  for  damages  and  losses  which 
may  happen  to  the  taker. 

460.  The  giver  is  bound  to  pay  to  his  correspondent  the  amount  which  he, 
in  virtue  of  a  letter  of  credit,  hands  over  to  the  taker;  but  the  payer  of  the  letter 
has  no  right  of  action  against  the  holder. 

461.  The  taker  must  state  on  the  letter  itself  the  receipt  for  the  amounts  which 
he  receives ;  and  if  he  takes  only  part  of  the  total  for  which  he  has  been  accredited 
he  may  request  an  authenticated  copy  of  the  letter  and  receipts  from  the  person 
charged  with  the  delivery  of  the  amount. 
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462.  Si  la  carta  de  credito  no  fuere  pagada,  el  portador  de  eUa  podra  compro- 
bar  la  causa  por  medio  del  protesto. 

463.  La  carta  de  credito  puede  ser  dirigida  a  varies  corresponsales.  En  este 
caso,  el  corresponsal  que  entregue  una  suma  parcial  al  portador  debera  hacer 
poner  el  recibo  al  dorso  de  la  carta,  bajo  responsabilidad  de  danos  y  perjuicios, 
tomando  ademas  copia  autorizada,  por  el  portador,  de  la  carta  y  del  recibo. 

Titulo  XIII.    Del  contrato  de  cuenta  corriente. 

464.1)  La  cuenta  corriente  es  un  contrato  en  que  una  de  las  partes  remite  a  otra, 
6  recibe  de  eUa,  en  propiedad,  cantidades  de  dinero  n  otros  valores,  sin  apUcacion 
a  un  empleo  determinado,  ni  obligacion  de  tener  a  la  orden  un  valor  6  una  cantidad 
equivalente,  pero  a  cargo  de  acreditar  al  remitente  por  sus  remesas;  Uquidando 
en  las  epocas  convenidas  por  compensacion,  hasta  la  cantidad  concurrente  de  las 
remesas  respectivas,  sobre  la  masa  total  del  debito  y  credito  y  pagar  el  saldo. 

465.  Las  cuentas  que  no  reunan  todas  las  condiciones  enunciadas  en  el  arti- 
oulo  anterior,  son  cuentas  simples  6  de  gestion,  y  no  estan  sujetas  a  las  prescrip- 
ciones  de  este  titulo. 

466.  Todas  las  negociaciones  entre  comerciantes  domiciUados  6  no  en  un 
mismo  lugar,  6  entre  un  comerciante  y  otro  que  no  lo  es,  y  todos  los  valores  tras- 
misibles  en  propiedad,  pueden  ser  materia  de  la  cuenta  corriente. 

467.  Antes  de  la  conclusion  de  la  cuenta  corriente,  ninguno  de  los  interesadoa 
es  considerado  como  acreedor  6  deudor. 

468.  Es  de  la  naturaleza  de  la  cuenta  corriente:  1.°  Que  el  credito  asentado 
por  remesas  en  efectos  de  comercio  lleva  la  condicion  de  que  estos  sean  pagados  a 
su  vencimiento;  —  2.°  Que  todos  los  valores  del  debito  y  del  credito  producen 
intereses;  —  3.°  Que,  a  mas  del  interes  de  la  cuenta  corriente,  los  contratantes 
tienen  dereoho  a  una  comision  sobre  el  importe  de  todas  las  remesas  cuya  reaUza- 
cion  reclamare  la  ejecucion  de  actos  de  verdadera  gestion.  La  tasa  de  la  comision 
sera  fijada  por  convenios  de  las  partes  6  por  el  uso;  —  4.°  Que  el  saldo  definitivo 
sea  exigible  desde  el  momento  de  su  aceptacion,  a  no  ser  que  se  hayan  Hevado  al 
credito  de  la  parte  que  lo  hubiere  obtenido  sumas  eventuales  que  igualen  6  excedan 
la  del  saldo,  6  que  los  interesados  hayan  convenido  en  pasarlo  a  nueva  cuenta. 

469.  La  admision  en  cuenta  corriente  de  valores  precedentemente  debidos. 
por  uno  de  los  contrayentes  al  otro,  a  cualquier  titulo  que  sea,  produce  novacion, 
a  menos  que  el  acreedor  6  el  deudor,  al  prestar  su  consentimiento,  haga  una  formal 
reserva  de  derechos. 

En  defecto  de  una  reserva  expresa,  la  admision  de  un  valor  en  cuenta  corriente 
se  presupone  hecha  pura  y  simplemente. 

470.  Los  valores  recibidos  y  remitidos  en  cuenta  corriente  no  son  imputables 
al  pago  parcial  de  los  articulos  que  esta  comprende,  ni  son  exigibles  durante  el  curso 
de  la  cuenta. 

471.  Las  sumas  6  valores  afectos  a  un  empleo  determinado,  6  que  deban 
tenerse  a  la  orden  del  remitente,  son  extranos  a  la  cuenta  corriente;  y  como  tales 
no  son  susceptibles  de  la  compensacion  puramente  mercantil  que  establecen  los^ 
articulos  464  y  475. 

472.  Los  embargos  6  retenciones  de  valores  Uevados  a  la  cuenta  corriente 
solo  son  eficaces  respecto  del  saldo  que  resulte  del  fenecimiento  de  la  cuenta  a  favor- 
del  deudor  contra  quien  fueren  dirigidos. 

473.  La  cuenta  corriente  se  concluye  por  el  advenimiento  de  la  epoca  fijada 
por  la  convencion,  6  antes  de  el,  por  consentimiento  de  las  partes.  Se  concluye 
tambien  por  la  muerte,  la  interdiccion,  la  demencia,  la  quiebra  6  cualquier  otro 
suceso  que  prive  legalmente  a  alguno  de  los  contratantes  de  la  libre  disposici6n 
de  sus  bienes. 

474.  La  conclusion  de  la  cuenta  corriente  es  definitiva  cuando  no  debe  ser 
seguida  de  ninguna  operacion  de  negocios,  y  parcial  en  el  caso  inverso. 

475.  La  conclusion  definitiva  de  la  cuenta  corriente  fija  invariablemente  el 
estado  de  las  relaciones  juridicas  de  las  partes;  produce  de  pleno  derecho,  indepen- 


1)  Cfr.  N.°  1,  XVII  del  Estudio  p.  42. 
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case  the  correspondent  who  hands  over  part  of  the  amount  to  the  holder  shall  cause 
463.    A  letter  of  credit  can  be  directed  to  different  correspondents.   In  such 

his  claim  by  means  of  protest. 

462.    If  a  letter  of  credit  should  not  be  paid,  the  holder  thereof  can  prove 

the  receipt  to  be  placed  on  the  back  of  the  letter,  under  UabiUty  for  damages  and 

losses,  taking  also  a  copy  authenticated  by  the  holder,  of  the  letter  and  of  the  receipt. 

Title  XIII.    Of  the  contract  of  running  account. 

464.^)  A  running  account  is  a  contract  in  which  one  of  the  parties  transmits 
to  the  other,  or  receives  from  him,  in  ownership,  amounts  of  money  or  other  secu- 
rities, without  assignment  to  a  defiaed  object,  or  any  obligation  to  hold  the  secu- 
rities or  an  equivalent  sum  to  order,  but  upon  the  charge  of  crediting  the  person 
transmitting  with  his  remittances,  settling  at  agreed  dates  by  set-off,  to  the 
amount  corresponding  to  the  respective  remittances  on  the  total  of  the  debtor  and 
creditor  items,  and  paying  over  the  balance. 

465.  Accounts  which  do  not  possess  all  the  conditions  set  forth  in  the  preceding 
article,  are  simple  accounts  or  accounts  of  management,  and  are  not  subject  to  the 
provisions  of  this  title. 

466.  All  transactions  between  traders  whether  domiciled  at  the  same  place 
or  not,  or  between  one  trader  and  another  who  is  not  so,  and  aU  securities  trans- 
missible in  point  of  ownership,  can  be  the  subject-matter  of  a  running  account. 

467.  Before  the  closing  of  the  running  account,  neither  of  those  concerned  is 
regarded  as  creditor  or  debtor. 

468.  It  is  of  the  nature  of  the  running  account:  1.  That  the  credit  entered 
for  remittances  of  commercial  securities  imports  the  condition  that  they  are  paid  at 
their  maturity;  —  2.  That  aU  the  items  of  debit  and  credit  produce  interest;  — 
3.  That  in  addition  to  the  interest  on  the  running  account,  the  contractors  have  the 
right  to  a  commission  on  the  value  of  aU  the  remittances  whose  reahsation  neces- 
sitates the  carrying  out  of  transactions  of  actual  agency.  The  rate  of  the  commis- 
sion shall  be  fixed  by  agreement  between  the  parties  or  by  custom ;  —  4.  That  the 
final  balance  may  be  payable  from  the  moment  of  its  acceptance,  so  long  as  accruing 
amounts  which  equal  or  exceed  that  of  the  balance  may  not  have  been  carried  to 
the  credit  of  the  party  iu  whose  favour  it  exists,  or  so  long  as  the  parties  concerned 
have  not  agreed  to  carry  it  to  a  new  account. 

469.  The  admission  into  the  running  accoimt  of  items  previously  debited  by 
one  of  the  contractors  against  the  other,  on  whatever  account  it  may  be,  produces 
novation,  unless  the  creditor  or  the  debtor,  in  assenting,  should  make  an  express 
reservation  of  his  rights. 

In  default  of  an  express  reservation,  the  admission  of  an  item  into  the  running 
account  is  presumed  to  be  made  purely  and  simply. 

470.  Values  received  and  transmitted  in  running  account  are  not  allocated 
to  partial  payment  of  the  items  comprised  therein,  nor  enforceable  during  the  cur- 
rency of  the  account. 

471.  Sums  or  values  destined  for  a  defined  object,  or  which  must  be  held  to 
the  order  of  the  remitter,  are  outside  the  running  account,  and  as  such  are  not  hable 
to  the  purely  commercial  set-off  directed  by  Arts.  464  and  475. 

472.  Seizures  or  detentions  of  values  brought  into  a  running  account  are  only 
available  regarding  the  balance'which  arises  on  the  settling  of  the  account,  in  favour 
of  the  debtor  against  whom  they  are  directed. 

473.  A  running  account  is  closed  by  the  arrival  of  the  time  fixed  by  the  agree- 
ment, or  prior  thereto  by  consent  of  the  parties.  It  is  closed  also  by  death,  inter- 
diction, lunacy,  bankruptcy  or  any  other  event  which  at  law  deprives  one  of  the 
contractors  of  the  free  disposition  of  his  property. 

474.  The  closing  of  a  running  account  is  fiaal  when  it  should  be  followed 
by  no  business  transactions,  and  partial  in  the  contrary  case. 

476.  The  final  closing  of  the  running  account  fixes  irrevocably  the  condition 
of  the  legal  relations  of  the  parties ;  produces  ipso  facto,  independently  of  the  settle- 


1)  Cfr.  No.  1,  XVII  of  the  Survey  p. 
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dientemente  del  fenecimiento  de  la  cuenta,  la  compensacion  del  integro  monto 
del  debito  y  del  credito  hasta  la  cantidad  concurrente,  y  determina  la  persona  del 
acreedor  y  del  deudor. 

476.^)  El  saldo  definitivo  6  parcial  sera  eonsiderado  como  un  capital  productivo 
de  intereses. 

477.2)  El  saldo  puede  ser  garantizado  con  hipoteca  constituida  en  el  acto  de 
la  celebracion  del  contrato. 

478.  Caso  que  el  deudor  retarde  el  pago,  el  acreedor  podra  girar  contra  el 
importe  del  saldo  de  la  cuenta. 

479.  Las  partes  podran  capitaHzar  los  intereses  en  periodos  que  no  bajen 
de  seis  meses,  determinar  la  epoca  de  los  balances  parciales,  la  tasa  del  interns  y  la 
comision;  y  acordar  todas  las  demas  clausulas  accesorias  que  no  sean  prohibidas 
por  la  ley. 

480.3)  La  existencia  del  contrato  de  cuenta  corriente  puede  ser  establecida 
por  cualquiera  de  las  pruebas  que  admite  este  Codigo,  menos  por  la  de  testigos. 

481.  La  accion  para  solicitar  el  arreglo  de  la  cuenta  corriente,  el  pago  del 
saldo,  judicial  6  extra judicialmente  reconocida  6  la  rectificacion  de  la  cuenta  por 
errores  de  calculo,  omisiones,  articulos  extranos  6  indebidamente  Uevados  al  debito 
6  credito,  6  duplicacion  de  partidas,  prescribe  en  el  termino  de  cinco  anos. 

^  En  igual  tiempo  prescriben  los  intereses  del  saldo,  siendo  pagaderos  por  ano  6  en 
periodos  mas  cortos. 

Titulo  XIV.    Del  pr&famo. 

482.*)  El  prestamo  se  tiene  como  mercantil:  1.°  Cuando  tiene  lugar  entre 
comerciantes ;  6  el  deudor  por  lo  menos  es  comerciante ;  y  —  2.  °  Cuando  se  con- 
trae  en  el  concepto  y  con  expresion  de  que  las  cosas  prestadas  se  destinan  a  actos 
de  comercio. 

483.^)  En  los  prestamos  hechos  por  tiempo  indeterminado,  no  puede  exigirse 
el  pago  sin  prevenir  al  deudor  con  treinta  dias  de  anticipacion. 

484.®)  El  prestamo  mercantil  devenga  intereses,  salvo  convencion  en  contrario. 
Debe  hacerse  por  escrito  la  estipulacion  de  un  interes  distinto  del  corriente  en  la 
plaza,  y  la  que  exonere  de  intereses  al  deudor. 

^)  Cfr.  N.°  2  in  fine,  XVTI  del  Estudio  p.  42.  —  ^)  La  hipoteca  no  tiene  efeoto  si  no  se 
registra  la  esoritura  de  que  consta  en  la  circunscripci6n  a  que  pertenece  el  inmueble  sobre  el  cual 
ha  side  constituida  (art.  1855  Codigo  Civil);  son  susceptibles  de  hipotecas  los  bienes  inmuebles 
que  estan  en  el  comercio  y  sus  accesorios,  el  usufructo  de  esos  mismos  bienes  con  excepci6n 
del  usufructo  legal  de  los  ascendientes  y  los  derechos  del  concedente  (el  que  da  un  fundo  en 
enfiteusis)  y  del  enfiteuta  sobre  los  bienes  enfit6uticos  (art.  1857  C.  Civil);  no  puede  hipo- 
tecar  validamente  sus  bienes  sine  el  que  tiene  capacidad  para  enajenarlos  (art.  1867  C.  Civil); 
no  puede  constituirse  hipoteca  sobre  bienes  futures  (art.  1870  C.  Civil);  la  hipoteca  produce 
efecto  y  toma  su  puesto  en  la  graduacion  desde  el  momento  de  su  registro  (art.  1873  C.  Civil); 
las  hipotecas  se  gradiian  en  el  orden  en  que  se  registraron  y  se  registran  segiin  el  orden  de  su 
presentacion  (art.  1874  C.  Civil);  el  acreedor  hipotecario  puede  trabar  ejecucion  sobre  la  cosa 
hipotecada  y  hacerla  rematar  aunque  est6  poseida  por  terceros  (art.  1876  C.  Civil);  tienen 
hipoteca  legal:  1.°  el  vendedor  sobre  el  inmueble  vendido  para  responder  de  las  obligaoiones 
derivadas  de  la  enajenacion  cuando  aquellas  constan  del  documento  de  venta;  2.°  los  oo- 
herederos,  sooios  y  demas  participes  sobre  los  inmuebles  comunes  para  el  pago  de  los  saldos 
de  sus  partes,  bastando  que  la  obligacion  de  las  vueltas  conste  del  documento  de  adjudicaci6n; 
3.°  el  menor  y  el  entredicho,  sobre  los  bienes  del  tutor  para  responder  de  la  administracion 
de  los  bienes  de  aquellos;  4.°  Los  hijos  de  la  madre  que  oontrae  segundas  6  ulteriores  nupcias, 
sobre  los  inmuebles  de  6sta  y  los  que  su  nuevo  marido  tuviere  el  dia  del  matrimonio  para  res- 
ponder de  la  administraci6n  del  patrimonio  de  los  hijos  menores  del  precedente  matrimonio; 
6.°  la  mujer  sobre  los  inmuebles  del  marido  cuando  este  responde  de  los  bienes  propios  de  aqueUa; 
6.°  el  legatario  de  g6nero  6  cantidad  sobre  los  inmuebles  de  la  herencia  (art.  1861).  Toda  sen- 
tencia  que  condone  al  pago  de  una  cantidad,  a  la  entrega  de  muebles  6  al  cumplimiento  de  una 
obligacion  que  se  resuelva  en  el  pago  de  una  suma  de  dinero  produce  hipoteca  sobre  bienes 
del  deudor  y  en  favor  del  que  obtiene  la  senteneia  hasta  un  valor  doble  de  la  cosa  6  cantidad 
mandada  pagar,  siempre  que  la  persona  favoreoida  designe  ante  el  Tribunal  los  bienes  del  deudor 
sobre  los  cuales  pretende  establecer  la  hipoteca  (art.  1863  C.  Civil);  las  sentencias  extranjeraa 
no  producen  hipotecas  sobre  bienes  situados  en  Venezuela  sino  desde  que  las  autoridades  de 
esta  hayan  decretado  la  ejecucion  de  aqu611as  (art.  1866  C.  Civil).  Sobre  el  remate  de  los  bienes 
hipotecados  vease  el  n.°  9,  VII  del  „Procedimiento"  p.  57.  —  3)  Cfr.  N.°  1,  in  fine  XVII  del  Estu- 
dio p.  42.  —  *)  Cfr.  N.°  2,  XVII  del  Estudio  p.  42.  5)  Cfr.  N.°  2,  XVII  del  Estudio  p.  42. 
—  6)  Cfr.  N.°  2,  XVII  del  Estudio  p.  42. 
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ment  of  the  account,  the  set-off  of  the  whole  amount  of  debts  and  credits  up  to  the 
concurrent  amount,  and  defines  who  is  creditor  and  who  the  debtor. 

476.1)  The  final  or  partial  balance  shall  be  regarded  as  a  capital  sum  produc- 
ing interest. 

477.2)  The  balance  can  be  guaranteed  by  a  charge  created  at  the  moment  of 
the  making  of  the  contract. 

478.  When  the  debtor  delays  payment,  the  creditor  can  draw  against  him  for 
the  amount  of  the  balance  of  the  account. 

479.  The  parties  can  capitalize  the  interest  in  periods  of  not  less  than  six 
months,  define  the  period  for  partial  balances,  the  rate  of  interest  and  of  commission ; 
and  agree  upon  all  other  ancilUary  terms  not  forbidden  by  the  law. 

480.3)  Tjjg  existence  of  the  contract  of  running  account  can  be  estabhshed  by 
any  of  the  proofs  admitted  by  this  Code,  except  by  oral  evidence. 

481.  An  action  demanding  adjustment  of  a  running  account,  the  payment 
of  the  balance,  its  examination  before  the  Court  or  outside  thereof,  or  the  rectifica- 
tion of  the  account  for  errors  of  calcidation,  omissions,  items  foreign  or  improperly 
carried  to  debit  or  credit,  or  duplication  of  entries,  lapses  in  the  term  of  five  years. 

In  the  hke  time  interest  on  the  balance,  payable  yearly  or  at  shorter  periods, 
lapses. 

Title  XIV.    Of  the  contract  of  loan. 

482.*)    A  loan  is  regarded  as  commercial:    1.  When  it  takes  place  between 
traders ;  or  the  debtor  at  least  is  a  trader;  and  2.  When  it  is  contracted  with  the  ex 
pressed  intention  that  what  is  lent  is  devoted  to  commercial  transactions. 

483.^)  In  the  case  of  loans  made  for  an  indefinite  time,  payment  cannot  be 
enforced  without  warning  the  debtor  thirty  days  in  advance. 

484.®)  A  commercial  loan  carries  interest,  unless  it  is  agreed  to  the  contrary. 
The  stipulation  for  interest  at  a  rate  different  from  that  current  in  the  market,  and 
that  which  discharges  the  debtor  from  interest,  must  be  made  in  writing. 

1)  Cfr.  No.  2,  at  conclusion,  XVII  of  the  Survey  p.  42.  —  2)  The  mortgage  has  no 
effect  if  the  instrument  which  declares  it  is  not  registered  in  the  district  to  which  the  immo- 
vable property  over  which  it  has  been  constituted  belongs  (art.  1855  Civil  Code);  immovable 
property  involved  in  trade  or  its  accessories  is  capable  of  being  mortgaged,  as  also  the  usu- 
fruct of  such  property,  except  the  legal  estate  of  the  ascendants  and  the  rights  of  the  grantor 
(he  who  grants  land  in  emphyteusis)  and  of  the  grantee  over  the  property  so  granted  (art.  1857 
Civil  Code);  no  one  can  validly  effect  a  mortgage  over  his  property  unless  he  has  capacity 
to  alienate  it  (art.  1867  Civil  Code);  a  mortgage  cannot  be  granted  over  property  in  futuro 
(art.  1870  Civil  Code);  the  mortgage  takes  effect  and  ranks  from  the  moment  of  its  registration 
(art.  1873  Civil  Code);  mortgages  have  priority  in  the  order  in  which  they  are  registered 
and  are  registered  in  the  order  of  their  presentation  (art.  1874  Civil  Code);  the  mortgagee 
can  issue  execution  over  the  thing  mortgaged  and  cause  it  to  be  sold  by  auction  although  in 
the  possession  of  third  persons  (art.  1876  Civil  Code);  the  following  have  a  lien  at  law:  1.  the 
vendor  over  the  immovables  sold  to  answer  for  the  obligations  derived  from  the  alienation 
when  they  appear  from  the  instrument  of  sale;  2.  Co-heirs,  partners  and  other  coowners 
over  the  common  property,  for  the  payment  of  the  balance  of  their  shares,  it  being  sufficient 
that  the  obligation  of  the  return  should  papear  from  the  document  of  adjudication;  3.  A  mino- 
or  person  interdicted,  over  the  property  of  the  guardian  to  answer  for  the  administration 
of  the  property  of  the  former;  4.  The  children  of  the  mother  who  contracts  a  second  or  further 
marriage,  over  her  property  and  that  of  her  new  husband  on  the  day  of  the  marriage,  to 
answer  for  the  administration  of  the  patrimony  of  the  children  of  the  former  marriage  under 
age;  5.  The  wife  over  the  immovables  of  the  husband  when  the  latter  is  responsible  for  the 
property  belonging  to  the  former;  6.  The  legatee,  specific  or  general,  over  the  immovables  of 
the  inheritance  (art.  1861);  Every  judgment  directing  the  payment  of  an  amount,  the  delivery 
of  goods,  or  the  fulfilment  of  an  obligation  which  results  in  the  payment  of  a  stim  of  money, 
effects  a  charge  over  property  of  the  debtor  and  in  favour  of  whoever  obtains  the  judgment 
up  to  double  the  value  of  the  thing  or  amount  directed  to  be  paid,  whenever  the  successful 
person  indicates  to  the  Court  the  goods  of  the  debtor  over  which  he  claims  to  acquire  the 
charge  (art.  1863  Civil  Code);  foreign  judgments  do  not  produce  charges  over  property  situate 
in  Venezuela  unless  and  until  it  may  have  been  decreed  by  the  authorities  of  the  latter  that  the 
former  shall  be  enforceable  by  execution  (art.  1866  Civil  Code).  As  to  the  sale  by  auction  of  the 
property  mortgaged,  see  No.  9,  VTI  of  "Procedure"  p.  57.  —  ^)  Cfr.  No.  1  at  end  of  XVII  of 
the  Survey  p.  42.  —  *)  Cfr.  No.  2,  XVII  of  the  Survey  p.  42.  —  6)  Cfr.  No.  2,  XVII  of  the  Sur- 
vey p.  42.  —  8)  Cfr.  No.  2,  XVII  of  the  Survey  p.  42. 
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Si  la  deuda  consistiere  en  especies  no  amonedadas,  se  estimar^n  para  el  calculo 
de  intereses,  por  su  valor  en  el  tiempo  y  lugar  en  que  se  contrajo. 

485,5)  No  se  deben  intereses  sobre  intereses  mientras  que,  hecha  liquidacion 
de  estos,  no  fueren  incluidos  en  un  nuevo  contrato  como  aumento  de  capital.  Tam- 
bien  se  deben  cuando  de  comun  acuerdo  6  por  condenacion  judicial  se  fija  el  saldo 
de  cuentas  incluyendo  en  el  los  intereses  devengados. 

486.  El  recibo  de  intereses  pagados,  dado  sin  reserva,  hace  presumir  el  pago 
de  los  devengados  anteriormente. 

Titulo  XV.    Del  dep6sifo. 

487.^)  Para  que  el  deposito  tenga  caracter  mercantU  es  necesario  que  el  depo- 
sitario  sea  comerciante :  que  la  cosa  depositada  sea  objeto  de  comercio,  y  que  el 
deposito  se  haga  a  consecuencia  de  una  operacion  de  comercio. 


El  deposito  mercantil  da  derecho  al  depositario  a  una  retribucion,  que, 
a  falta  de  estipulacion,  sera  la  fijada  por  el  uso  de  la  plaza. 

489.  Si  el  deposito  tiene  por  objeto  documentos  de  credito,  el  depositario 
esta  obUgado  a  cobrar  los  plazos  6  creditos  que  venzan;  y  a  practicar  todas  las  diU- 
gencias  necesarias  para  conservar  sus  derechos  al  depositante. 

490.  Son  aplicables  al  deposito  las  disposiciones  del  Titulo  VIII  del  presente 
Libro  sobre  el  contrato  de  comision. 

Titulo  XVI.    De  la  prenda. 

491.1)  El  contrato  de  prenda  debe  hacerse  por  escrito,  bien  sea  dada  la  prenda 
por  un  comerciante,  bien  por  uno  que  no  lo  sea,  si  es  por  acto  de  comercio. 

La  certeza  de  la  fecha  del  documento  puede  establecerse  por  todos  los  medios 
de  prueba  admitidos  por  las  leyes  mercantiles. 

Si  falta  el  acto  escrito,  la  prueba  no  produce  efecto  respecto  de  tercero. 

492.2)  gi  ge  trata  de  efectos  a  la  orden,  la  prenda  puede  constituirse  mediante 
un  endoso  regular  con  las  palabras  valor  en  garantia,  u  otras  equivalentes. 

Respecto  de  acciones,  obligaciones  ti  otros  titulos  nominativos  de  sociedades 
industriales,  comerciales  6  civiles,  la  prenda  puede  constituirse  por  traspasos  hechos 
en  los  registros  de  la  sociedad  por  causa  de  garantia. 

493.  La  prenda  confiere  al  acreedor  el  derecho  de  pagarse  con  privilegio  sobre 
el  valor  de  la  cosa  dada  en  prenda. 

Este  privilegio  no  subsiste  sino  en  tanto  que  la  cosa  dada  en  prenda  ha  sido 
entregada  al  acreedor  y  permanece  en  su  poder,  6  en  la  de  un  tercero  elegido  por 
las  partes. 

Se  reputa  que  el  acreedor  esta  en  posesion  de  la  prenda,  si  esta  se  halla  en  sus 
abnacenes  6  en  sus  naves,  en  los  de  su  comisionista,  en  la  aduana  6  en  otro  deposito, 
pubhoo  6  privado,  a  su  disposicion ;  y  en  caso  de  que  sean  mercancias  que  aun  esten 
«n  transito,  si  el  acreedor  esta  en  posesion  de  la  carta  de  porte  6  conocimiento,  ex- 
pedido  6  endosado  a  su  favor. 

494.^)  El  acreedor  debe  ejecutar  todos  los  actos  necesarios  para  la  conservacion 
de  la  cosa  dada  en  prenda. 

Si  esta  fuere  letra  de  cambio,  pagare  u  otro  efecto  de  comercio,  el  acreedor 
tiene  los  deberes  y  derechos  del  portador. 

Sobre  toda  especie  de  credito  dado  en  prenda,  tiene  derecho  a  cobrar  las  sumas 
que  se  hicieren  exigibles.  • 

Se  reembolsa  con  preferencia  de  los  gastos  que  la  prenda  le  causare;  luego 
-que  este  satisfecho  de  su  credito  de  los  gastos  hechos,  debe  rendir  cuenta. 

495.  A  falta  de  pago  al  vencimiento  del  credito  garantido  con  la  prenda,  la 
autoridad  judicial,  a  soUcitud  del  acreedor,  ordenara  la  venta  de  la  prenda,  estable- 
•ciendo  el  modo  y  condiciones  con  que  debe  hacerse;  pudiendo  acordarla  por  medio 
de  corredor  6  en  pubHca  almoneda. 

6)  Cfr.  N.°  2,  XVII  del  Eatudio  p.  42.  —  «)  Cfr.  N.°  3,  XVII  del  Estudio  p.  42.  —  i)  Cfr. 
N."  4,  XVII  del  Estudio  p.  42.  —  2)  Cfr.  N.°  4,  XVII  del  Estudio  p.  42.  —  s)  Cfr.  N.°  4,  XVU 
del  Estudio  p.  42. 
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If  the  debt  should  consist  in  things  other  than  money,  they  shall  be  reckoned, 
for  the  calculation  of  interest,  by  their  value  at  the  time  and  place  in  which  the  con- 
tract was  made. 

485.^)  There  cannot  be  compound  interest  unless,  simple  interest  being  as- 
certained, it  should  be  included  in  a  new  contract  as  increase  of  capital. 

It  is  also  due  when  by  mutual  consent,  or  by  judicial  decree,  the  balance  of 
the  account  is  fixed,  including  therein  the  interest  accrued. 

486.  A  receipt  for  interest  paid,  given  without  reservation,  raises  a  presump- 
tion of  the  payment  of  the  interest  theretofore  accrued. 

Title  XV.    Of  deposit. 

487.2)  In  order  that  a  deposit  may  have  a  commercial  character  it  is  necessary 
that  the  depositary  should  be  a  trader;  that  the  thing  deposited  should  be  an 
article  of  commerce,  and  that  the  deposit  should  be  made  in  pursuance  of  a  commer- 
cial transaction. 

488.  Commercial  deposit  gives  a  right  to  the  depositary  to  a  remuneration, 
which  in  default  of  stipulation,  shall  be  that  fixed  by  the  usage  of  the  market. 

489.  If  the  deposit  has  for  its  objects  commercial  securities,  the  depositary 
is  obUged  to  collect  the  instalments  or  credits  which  become  due ;  and  to  take  all  steps 
necessary  to  preserve  the  rights  of  the  depositor. 

490.  The  provisions  of  Title  VIII  of  the  present  Book  on  the  contract  of  com- 
mission apply  to  that  of  deposit. 

Title  XVI.    Of  the  pledge. 

491.^)  The  contract  of  pledge  must  be  made  in  writing,  whether  the  pledge  be 
given  by  a  trader,  or  by  a  non-trader,  if  it  is  for  a  commercial  transaction. 

The  accuracy  of  the  date  of  the  document  can  be  estabUshed  by  any  of  the 
methods  of  proof  admissible  by  commercial  law. 

In  default  of  a  written  instrument  the  evidence  produces  no  effect  regarding 
a  third  person. 

492.*)  If  it  is  a  question  of  instruments  to  order,  the  pledge  can  be  created  by 
means  of  a  regular  indorsement  with  the  words  "valor  en  garantia"  (value  as  se- 
curity) or  others  equivalent. 

Regarding  shares,  obUgations  or  other  securities  by  name  in  associations,  in- 
dustrial, commercial  or  civil,  the  pledge  can  be  constituted  by  transfers  made  in 
the  registers  of  the  associations,  by  way  of  security. 

493.  A  pledge  confers  on  the  creditor  the  right  of  paying  himself,  with  a  lien 
over  the  value  of  the  thing  given  in  pledge. 

Such  hen  does  not  subsist  except  in  so  far  as  the  thing  given  in  pledge  has  been 
delivered  to  the  creditor  and  remains  under  his  control  or  in  that  of  a  third  person 
chosen  by  the  parties. 

It  is  assumed  that  the  creditor  is  in  possession  of  the  pledge,  if  it  is  found  in  his 
warehouses  or  ships,  in  those  of  his  factor,  in  the  customs-house  or  other  pubUc 
or  private  place  of  deposit,  at  his  disposal ;  and  in  case  of  its  being  of  goods  which 
are  still  in  transit,  if  the  creditor  is  in  possession  of  the  freight-note  or  biU  of  lading, 
issued  or  indorsed  in  his  favour. 

494.^)  The  creditor  must  carry  out  all  the  steps  necessary  for  the  preservation 
of  the  thing  pledged. 

If  it  should  be  a  bill  of  exchange,  promissory  note  or  other  commercial  security, 
the  creditor  has  the  duties  and  rights  of  a  holder. 

Over  every  kind  of  seoiurity  given  in  pledge,  he  has  the  right  to  collect  sums  which 
become  payable. 

He  is  reimbursed  in  priority  for  the  expenses  which  the  pledge  may  cause  to 
him ;  after  being  satisfied  for  the  expenses  incurred  out  of  his  security,  he  must 
render  an  account. 

495,  In  default  of  payment  at  maturity  of  the  claim  guaranteed  by  the  pledge, 
the  Judicial  authority,  on  the  appUcation  of  the  creditor,  shaU  order  the  sale  of  the 
pledge,  setting  forth  the  method  and  conditions  under  which  it  must  be  effected; 
being  entitled  to  direct  it  through  a  broker  or  at  public  auction. 

1)  Cfr.  No.  2,  XVII  of  the  Survey  p.  42.  —  «)  Cfr.  No.  3,  XVII  of  the  Survey  p.  42.  — 
»)  Cfr.  No.  4,  XVII  of  the  Survey  p.  42.  —  *)  Cfr.  No.  4,  XVII  of  the  Survey  p.  42.  —  6)  Cfr. 
No.  4,  XVII  of  the  Survey  p.  42. 
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La  solicitud  del  acreedor  y  el  decreto  que  acuerda  la  venta,  se  notificaran  al 
que  ha  dado  la  prenda  en  forma  de  citacion. 

No  se  procedera  a  la  venta  antes  de  estar  vencido  el  t^rmino  de  ocho  dias  des- 
pues  de  la  notificacion. 

496.  El  que  ha  dado  la  prenda  puede  oponerse  a  la  venta,  con  tal  que  haga 
la  oposicion  antes  del  dia  senalado  para  llevarla  a  efecto. 

La  oposicion  en  tiempo  habil  suspende  la  venta;  y  las  partes  se  entenderan 
citadas  para  la  contestacion  y  conciUacion  en  el  termLao  ordinario,  que  se  contara 
desde  la  fecha  en  que  se  haga  la  oposicion,  que  al  efecto  se  hara  constar  por  el  Secre- 
tario  del  tribunal. 

497.  Las  prendas  sobre  naves  se  reglan  por  las  disposiciones  especiales  estable- 
cidas  en  el  Libro  II  de  este  Codigo. 

498.1)  Eg  nuia  toda  clausula  que  autorice  al  acreedor  para  apropiarse  la  prenda, 
6  para  disponer  de  ella  en  otra  forma  que  la  prescrita  en  las  precedentes  disposi- 
ciones. 

499.  En  lo  que  no  estuviere  determinado  en  este  Titulo,  y  en  cuanto  no  sea 
eontrario  4  sus  disposiciones,  se  aplicaran  las  del  Codigo  Civil  relativas  al  contrato 
de  prenda. 

Titulo  XVII.    De  la  fianza. 

500.2)  La,  fianza  es  mercantil,  aunque  el  fiador  no  sea  comerciante,  si  tiene 
por  objeto  asegurar  el  cumpUmiento  de  una  obligacion  mercantil. 

501.    Debe  celebrarse  necesariamente  por  escrito,  cualquiera  que  sea  su  importe. 

502.*)  El  fiador  puede  estipular  una  retribucion  por  la  responsabilidad  que  toma 
sobre  si. 

503.*)  El  fiador  mercantil  responde  solidariamente,  como  el  deudor  principal, 
sin  poder  invocar  el  beneficio  de  excusion,  ni  el  de  division. 

Titulo  XVIII.    Del  seguro  en  general  y  del  terrestre  en  particular. 
Seccion  I.  Disposiciones  comunes  d  los  seguros  terrestres  y  marititnos. 

504.  El  seguro  es  un  contrato  por  el  cual  una  parte  se  obUga  mediante  una 
prima  a  indemnizar  las  perdidas  6  los  perjuicios  que  puedan  sobrevenir  a  la  otra 
parte,  en  casos  determinados,  fortuitos  6  de  fuerza  mayor;  6  bien  a  pagar  una  suma 
determinada  de  dinero,  segun  la  duracion  6  las  eventualidades  de  la  vida  6  de  la 
libertad  de  una  persona. 

505.  El  seguro  se  perfecciona  y  prueba  por  un  documento  ptibhco  6  privado 
que  se  Uama  poliza. 

La  pohza  puede  ser  nominativa,  a  la  orden  6  al  portador. 

Si  se  otorgare  por  documento  privado  se  extenders,  por  dupUcado. 

506.  La  pohza  debe  contener:  1.°  Los  nombres  y  domiciUo  del  asegurador 
y  asegurado;  —  2.°  El  caracter  con  que  el  asegurado  contrata  el  seguro;  si  es 
en  su  propio  nombre  6  por  cuenta  de  otro;  —  3.°  La  designacion  clara  y  precisa 
de  la  naturaleza  y  valor  de  los  objetos  asegurados  y  su  situacion;  —  4.°  La  can- 
tidad  asegurada;  —  5.°  Los  riesgos  que  el  asegurador  toma  sobre  si;  —  6.°  La 
epoca  en  que  principia  y  en  que  concluyen  los  riesgos  para  el  asegurador;  —  7.°  La 
prima  del  seguro  y  el  tiempo,  lugar  y  forma  en  que  ha  de  ser  pagada;  —  8.°  La 
fecha  en  que  se  celebra  el  contrato,  con  expresion  de  la  hora;  —  9.°  Todas  las 
circunstancias  que  puedan  suministrar  al  asegurador  conocimiento  exacto  y  com- 
pleto  de  los  riesgos,  y  todas  las  demas  estipulaciones  que  hicieren  las  partes. 

El  asegurador  debe  tener  interes  en  evitar  los  riesgos;  en  caso  eontrario  el 
contrato  es  nulo. 

507.  Pueden  ser  aseguradas  todas  las  cosas  corporales  6  incorporales,  con 
tal  que  existan  al  tiempo  del  contrato,  6  en  la  epoca  en  que  principian  a  correr 
los  riesgos  por  cuenta  del  asegurador,  que  tengan  un  valor  estimable  en  dinero, 
que  puedan  ser  objeto  de  especulacion  licita  y  que  esten  expuestas  a  los  riesgos 
que  toma  sobre  si  el  asegurador. 

El  seguro  de  cosas  que  no  reunan  todas  las  condiciones  expresadas  es  nulo. 

1)  Cfr.  N.°  4,  XVII  del  Estudio  p.  42.  —  2)  Cfr.  N.°  5,  XVII  del  Estudio  p.  43.  —  3)  Cfr. 
N.°  5,  XVII  del  Estudio  p.  43.  —  *)  Cfr.  N.°  5,  XVII  del  Estudio  p.  43. 
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The  application  of  the  creditor  and  the  order  directing  the  sale,  shall  be  notified 
to  the  person  who  has  given  the  pledge  by  means  of  citation. 

The  sale  shall  not  take  place  before  the  maturing  of  the  period  of  eight  days 
after  notification. 

496.  The  person  who  has  given  the  pledge  can  oppose  the  sale,  so  long  as 
he  makes  objection   before  the  day  appointed  for  its   being  carried  into  effect. 

Objection  in  due  time  suspends  the  sale;  and  the  parties  shall  be  understood 
to  be  cited  to  the  issue  and  process  of  conciUation  in  the  ordinary  term,  which  shall 
be  counted  from  the  date  on  which  objection  is  made,  which  the  Registrar  of  the 
Court  shall  cause  to  be  stated  for  that  purpose. 

497.  Pledges  of  ships  are  regulated  by  the  special  provisions  appointed  in 
Book  II  of  this  Code. 

498.^)  Every  term  authorizing  the  creditor  to  appropriate  the  pledge,  or  to 
dispose  of  it  otherwise  than  as  prescribed  in  the  preceding  provisions,  is  void. 

499.  In  regard  to  whatever  should  not  be  provided  for  in  this  Title,  and  in  so 
far  as  it  may  not  be  repugnant  to  its  provisions,  those  of  the  Civil  Code  relating 
to  the  contract  of  pledge  shall  apply. 

Title  XVII.  Of  suretyship. 

500.2)  Suretyship  is  commercial,  although  the  guarantor  may  not  be  a  trader, 
if  it  is  intended  to  secure  the  fulfilment  of  a  commercial  obligation. 

501.    It  must  of  necessity  be  expressed  in  writing,  whatever  may  be  its  amount. 

502.^)  The  guarantor  can  stipulate  for  a  remuneration  for  the  UabiUty  which 
he  may  take  on  himself. 

503.*)  The  commercial  guarantor  answers  jointly  and  severally  with  the  princi- 
pal debtor,  without  power  of  demanding  beneficium  excussionis  or  beneficium  divi- 
sionis. 

Title  XVII  I.    Of  insurance  in  general  and  of  inland  in  particular. 
Section  I.    Provisions  common  to  insurances,   inland  and   marine. 

504.  Insurance  is  a  contract  by  which  a  party  is  bound  in  return  for  a  pre- 
mium to  indemnify  in  respect  of  losses  or  damage  which  may  happen  to  the  other 
party,  in  defined  cases,  whether  by  accident  or  force  majeure;  or  again  to  pay  a  de- 
fined sum  of  money,  according  to  the  duration  or  the  chances  of  the  hfe  or  of  the 
liberty  of  a  person. 

505.  An  insurance  is  perfected  and  proved  by  an  instrument  pubUc  or  private 
which  is  called  a  poHcy. 

A  poUcy  can  be  by  name,  to  order  or  to  bearer. 

If  it  is  created  by  private  instrument  it  shall  be  expressed  in  dupheate. 

506.  The  policy  must  contain :  1 .  The  full  names  and  residences  of  the  insurer 
and  assured;  —  2.  The  character  in  which  the  assured  effects  the  insurance;  if  it  is 
in  his  own  name  or  on  account  of  another;  —  3.  A  clear  and  precise  statement 
of  the  nature  and  value  of  the  things  insured  and  their  location;  —  4.  The  amount 
assured;  —  5.  The  risks  which  the  insurer  take  on  himself;  —  6.  The  time  in  which 
the  risks  begin  and  end  for  the  insurer;  —  7.  The  premium  of  insurance  and  the 
time,  place  and  manner  in  which  it  has  to  be  paid;  —  8.  The  date  on  which  the  con- 
tract is  made,  the  hour  being  stated ;  — 9.  All  the  circumstances  which  can  afford  to 
the  insurer  exact  and  fuU  knowledge  of  the  risks,  and  aU  other  stipulations  which 
the  parties  make. 

The  insurer  (sic.)  must  have  an  interest  to  avoid  the  risks;  otherwise  the  con- 
tract is  void. 

507.  All  things  corporeal  and  incorporeal  can  be  insured,  so  long  as  they  exist 
at  the  time  of  the  contract,  or  at  the  time  at  which  the  risks  on  account  of  the  in- 
surer begin  to  run,  have  a  value  capable  of  being  estimated  in  money,  can  be  the 
object  of  lawful  speculation,  and  are  exposed  to  the  risks  which  the  insurer  takes 
on  himself. 

Insurance  of  things  wanting  in  any  of  the  stated  conditions  is  void. 

1)  Cfr.  No.  4,  XVn  of  the  Survey  p.  42.  —  z)  Cfr.  No.  5,  XVII  of  the  Survey  p.  43.  — 
3)  Cfr.  No.  5,  XVII  of  the  Survey  p.  43.  —  *)  Cfr.  No.  5,  XVII  of  the  Survey  p.  43. 
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508.  Son  nulos  los  seguros  que  tengan  por  objeto:  1.°  Las  ganancias  6 
beneficios  que  se  esperen;  —  2.°  Los  objetos  de  ilicito  comercio;  —  3.°  Las 
cosas  ya  integramente  aseguradas,  a  menos  que  el  seguro  se  refiera  a  tiempo  6 
riesgos  distintos  de  los  que  comprende  el  anterior;  —  4.°  Las  cosas  que  ban 
corrido  ya  el  riesgo,  hayanse  salvado  6  perecido. 

509.  El  asegurador  puede  reasegurar  las  cosas  que  el  hubiere  asegurado;  y 
el  asegurado  puede  asegurar  el  costo  del  seguro  y  el  riesgo  de  insolvencia  del  ase- 
gurador; pero  alios  no  pueden  celebrar  entre  si  un  reseguro. 

510.  Los  establecimientos  de  comercio,  como  almacenes,  bazares,  tiendas, 
fabricas  y  otros,  y  los  cargamentos  terrestres  6  maritimos,  pueden  ser  asegurados 
con  6  sin  designacion  especifica  de  las  mercaderias  y  de  los  otros  objetos  que  con- 
tengan. 

Los  muebles  que  constituyan  el  menaje  de  una  casa  pueden  tambien  ser  ase- 
gurados en  la  misma  forma ;  pero  los  que  sean  de  gran  precio,  como  alhajas,  cuadros 
de  famUia,  objetos  de  arte  y  otros  analogos  deben  ser  asegurados  con  designacion 
especifica. 

Hayase  hecho  6  no  la  designacion,  el  asegurado  debe  justificar  la  existencia 
y  valor  de  los  objetos  asegurados  al  tiempo  del  siniestro.  Si  la  prueba  fuere  im- 
posible,  en  todo  caso  de  duda  seria,  servira  de  regla  la  suma  declarada  en  la  poUza. 

Si  se  hubieren  celebrado  de  buena  fe  varios  seguros  en  diferentes  fechas,  solo 
valdra  el  primero,  siempre  que  cubra  el  valor  integro  del  objeto  asegurado.  Si 
no  lo  cubre,  los  aseguradores  posteriores  responderan  del  valor  no  cubierto,  segun 
el  orden  de  fecha  de  sus  respectivos  contratos. 

Los  aseguradores  cuyos  tratados  quedaren  anulados,  restituiran  la  prima, 
salvo  su  derecho  a  indemnizacion. 

511.  El  contrato  de  seguro  6  reseguro  celebrado  por  una  suma  que  exceda 
del  valor  de  los  objetos  asegurados  es  nulo  respecto  del  asegurado  solamente  si  se 
probare  dolo  6  fraude  de  su  parte. 

Si  solo  hubiere  error,  el  contrato  es  vaUdo  hasta  concurrencia  del  valor  de 
las  cosas  aseguradas,  teniendo  los  aseguradores  derecho  a  indemnizacion  por  el 
exceso. 

Si  varios  aseguradores  han  asegurado  conjunta  6  separadamente  en  una  misma 
fecha  una  cantidad  que  exceda  el  valor  de  la  cosa  asegurada,  solo  son  responsables 
hasta  concurrencia  de  ese  valor  y  cada  uno  en  proporcion  a  la  suma  que  hubiere 
asegurado. 

Si  no  se  hubiere  asegurado  el  valor  integro  de  la  cosa,  en  caso  de  siniestro,  el 
asegurador  solo  esta  obligado  a  indemnizar  a  prorrata  entre  la  cantidad  asegurada 
y  la  que  no  lo  este;  sin  embargo,  puede  estipularse  que  el  asegurado  no  soporte 
ninguna  parte  de  la  perdida  6  deterioro  sino  en  caso  de  que  el  monto  del  siniestro 
exceda  a  la  suma  asegurada. 

Si  la  poliza  no  contiene  la  designacion  expresa  6  tacita  de  la  cantidad  asegurada, 
se  entiende  que  el  asegurador  se  obUga  a  indemnizar  la  perdida  6  deterioro  hasta 
concurrencia  del  valor  de  la  cosa  asegurada  al  tiempo  del  siniestro. 

Si  se  ha  omitido  en  la  poliza  el  valor  de  las  cosas  aseguradas,  el  asegurado 
podra  establecerlo  por  todos  los  medios  de  prueba  que  admite  este  Codigo. 

512.  En  caso  de  fraude  en  la  estimacion  de  las  cosas  aseguradas,  6  de  suposi- 
cion  6  de  falsificacion,  puede  el  asegurador  hacer  que  se  proceda  a  su  verificacion 
y  valuacion,  sin  perjuicio  do  los  demas  procedimientos  civiles  6  criminales  a  que 
hubiere  lugar. 

513.  El  asegurador  puede  tomar  sobre  si  todos  6  solo  alguno  de  los  riesgos 
a  que  est6  expuesta  la  cosa  asegurada;  pero  si  no  estuviere  expresamente  limitado 
el  seguro  a  determinado  riesgo,  el  asegurador  respondera  de  todos,  salvo  las  excep- 
ciones  legales. 

514.  A  falta  de  estipulacion  expresa,  los  riesgos  principian  a  correr  por  cuenta 
del  asegurador  desde  que  las  partes  suscriban  la  pohza,  a  no  ser  que  la  ley  disponga 
otra  cosa  en  casos  determinados. 

Al  establecer  los  tribunales  la  duracion  y  alcance  de  los  riesgos,  deberan  hacerlo 
segun  las  clausulas  de  la  pohza,  los  usos  locales  y  las  demas  circunstancias  del  caso. 

515.  El  asegurado  no  puede  variar  por  si  solo  el  lugar  del  riesgo,  ni  ninguna 
otra  de  las  circunstancias  esenciales  que,  segun  el  contrato,  se  hayan  tenido  en 
miras  al  estimarlo.     La  variacion  efectuada  sin  el  consentimiento  del  asegurador 


VENEZUELA:  INSURANCE.  109 

508.  Insurances  are  void  which  have  for  their  object;  1.  Profits  or  advantages 
which  are  merely  in  expectation;  —  2.  The  objects  of  unlawful  trading;  —  3.  Things 
already  wholly  insured,  unless  the  insurance  refers  to  a  time  or  risks  different  from 
those  which  the  former  comprehends ;  —  4.  Things  which  have  already  incurred  the 
risk,  whether  salved  or  lost. 

509.  The  insurer  can  re-insure  the  things  which  he  has  insured;  and  the  assured 
can  insure  the  cost  of  the  insurance  and  the  risk  of  insolvency  of  the  insurer;  but 
they  cannot  effect  a  re-insurance  between  themselves. 

510.  Trading-houses,  such  as  warehouses,  stores,  shops,  factories  and  so  forth, 
or  consignments  by  land  or  sea,  can  be  insured  with  or  without  a  specific  description 
of  the  goods  and  other  effects  they  may  contain. 

Moveables  which  constitute  the  furniture  of  a  house  can  also  be  insured  in  Kke 
manner,  but  those  which  may  be  of  great  value,  such  as  jewels,  family  pictures,  objects 
of  art  and  such  like,  must  be  insured  with  a  specific  description. 

Whether  the  description  is  given  or  not,  the  assured  must  prove  the  existence 
and  value  of  the  things  insured  at  the  time  of  the  disaster.  If  proof  should  be  impos- 
sible, in  any  case  of  grave  doubt,  the  amount  declared  in  the  pohcy  shall  control. 

If  different  insurances  at  different  dates  have  been  made  in  good  faith,  the 
first  alone  shall  avail,  whenever  it  covers  the  whole  value  of  the  thing  insured. 
If  it  should  not  cover  the  whole  value,  the  subsequent  insurers  shall  answer  for 
the  value  not  covered,  according  to  the  order  of  date  of  then  respective  contracts. 

The  insurers  whose  agreements  are  void  shall  restore  the  premium,  save  only 
their  right  to  indenmity. 

511.  A  contract  of  insurance  or  re-insurance  made  for  a  sum  which  exceeds 
the  value  of  the  things  insured  is  void  regarding  the  assured,  only  if  deceit  or  fraud 
on  his  part  should  be  proved. 

If  there  should  be  error  only,  the  contract  is  valid  up  to  the  point  of  the  value 
of  the  things  insured,  the  insurers  having  the  right  to  compensation  for  the  excess. 

If  different  insurers  have  assured  jointly  or  severally  at  the  same  date  an 
amount  exceeding  the  value  of  the  thing  insured,  they  are  responsible  only  up  to 
the  amount  of  such  value,  and  each  one  in  proportion  to  the  sum  which  he  has 
assured. 

If  the  whole  value  of  the  thing  should  not  have  been  assured,  the  insurer  is  only 
bound  in  case  of  loss,  to  indemnify  in  proportion  of  the  amount  assured  to  that 
which  is  not  so ;  none  the  less,  it  can  be  stipulated  that  the  assured  shall  not  bear 
any  part  of  the  loss  or  damage  except  where  the  amount  of  the  loss  exceeds  the 
sum  assured. 

If  the  policy  does  not  contain  a  description  express  or  impUed  of  the  amount 
assured,  it  is  understood  that  the  insiu^er  is  bound  to  indemnify  against  loss  or  damage 
to  the  point  of  the  value  of  the  thing  insured  at  the  time  of  the  disaster. 

If  the  value  of  the  thiags  insured  has  been  omitted  in  the  policy,  the  assured 
may  estabUsh  it  by  any  of  the  methods  of  proof  admissible  under  this  Code. 

512.  In  case  of  fraud  in  the  valuation  of  the  things  insured,  or  of  falsehood 
or  falsification,  the  insurer  can  insist  upon  their  proof  and  valuation,  without  pre- 
judice to  other  proceedings  civil  or  crimiaal  which  may  take  place. 

513.  The  insurer  can  take  upon  himself  all  or  any  of  the  risks  to  which  the 
thing  insured  is  exposed;  but  if  the  insurance  should  not  be  expressly  confined  to 
defined  risks,  the  insurer  shall  answer  for  all,  saving  aU  lawful  defences. 

514.  In  default  of  express  stipulation,  the  risks  begin  to  run  on  account  of 
the  insurer  from  the  time  when  the  parties  subscribe  the  policy,  unless  the  law 
otherwise  provides  in  defined  cases. 

In  determining  the  duration  and  scope  of  the  risks  the  Courts  must  do  so  ac- 
cording to  the  terms  of  the  poUcy,  local  usages,  and  the  other  circumstances  of  the 

case. 

515.  The  assured  cannot  alter  by  himseK  alone  the  place  of  the  risk,  nor  any 
other  of  the  essential  circumstances  which,  according  to  the  contract,  may  have 
been  held  in  view  in  estimating  it.    An  alteration  effected  without  the  consent  of  the 
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liberta  a  este  de  la  responsabilidad  del  seguro,  si  a  juicio  del  Tribunal  extendiere 
6  agravare  los  riesgos,  de  tal  suerte  que  el  asegurador  no  habria  consentido  en  el 
seguro  6  no  lo  hubiere  consentido  en  las  mismas  condiciones. 

Esta  disposicion  no  se  apUca  si  el  asegurador  ha  continuado  ejecutando  el 
contrato  despues  de  haber  tenido  conocimiento  del  cambio. 

516.  El  siniestro  se  presume  ocurrido  por  caso  fortuito;  pero  el  asegurador 
puede  probar  que  ha  ocurrido  por  causa  que  no  le  constituye  responsable  segiin 
la  convencion  6  la  ley. 

517.  El  asegurador  gana  la  prima  y  puede  exigirla  desde  que  los  riesgos  co- 
mienzan  a  correr  por  su  cuenta. 

518.  En  defecto  de  estipulacion  expresa,  la  prima  es  pagadera  en  dinero.  Si 
el  pago  se  estipulare  en  entregas  periodicas,  cada  una  debe  hacerse  al  principio 
de  cada  periodo. 

519.  El  asegurador  debe  pagar  la  suma  asegurada  6  la  parte  correspondiente 
de  eUa,  siempre  que  la  cosa  asegurada  se  pierda  total  6  parcialmente,  6  se  deteriore 
por  efecto  del  caso  fortuito  que  hubiere  tornado  a  su  cargo. 

520.  Si  la  perdida  6  deterioro  de  la  cosa  asegurada  se  consumare  por  accidente 
ocurrido  antes  y  continuado  hasta  despues  de  vencido  el  termino  del  seguro,  los 
aseguradores  responden  del  siniestro.  Pero  si  el  siniestro  ocurriere  antes  que  los 
riesgos  hubieren  comenzado  a  correr  por  cuenta  de  los  aseguradores  y  continuaren 
despues,   estos  no  son  responsables. 

521.  El  asegurador  no  responde  de  la  perdida  6  deterioro  proveniente  de 
vicio  propio  de  la  cosa,  de  un  hecho  personal  del  asegurado,  6  de  un  hecho  ajeno 
que  afecte  civUmente  la  responsabUidad  de  este ;  ni  de  riesgos  de  guerra  y  de  motines. 

Por  estipulacion  expresa  puede  tomar  sobre  si  la  perdida  proveniente  de  vicio 
propio  de  la  cosa  y  los  riesgos  de  guerra  6  daiios  ocasionados  por  motines ;  pero  nunca 
los  que  provengan  de  hecho  del  asegurado. 

522.  El  asegurador  que  pagare  la  cantidad  asegurada  se  subroga  en  todos 
los  derechos  del  asegurado  contra  los  terceros  por  causa  del  dano.  El  asegurado 
es  responsable  de  todo  acto  que  perjudique  los  derechos  del  asegurador  contra  los 
terceros. 

Si  la  indemnizacion  al  asegurado  no  ha  sido  acordada  sino  en  parte,  el  ase- 
gurado y  el  asegurador  concurren  juntos  a  hacer  valer  sus  derechos  en  razon  de  la 
que  les  es  debida,  de  modo  proporcional. 

523.  En  caso  de  enagenacion  de  los  objetos  asegurados,  los  derechos  y  obUga- 
ciones  del  precedente  propietario  pasan  al  adquirente,  salvo  estipulacion  con- 
traria. 

524.  El  asegurado  esta  obUgado:  1.°  A  declarar  con  sinceridad  todas  las 
circunstancias  necesarias  para  identificar  la  cosa  asegurada  y  apreciar  la  extension 
de  los  riesgos;  —  2.°  A  pagar  la  prima  en  la  forma  y  tiempo  convenidos;  —  3.°  A 
emplear  el  cuidado  de  un  diligente  padre  de  familia  para  prevenir  el  siniestro; 
— ■  4.  °  A  tomar  las  medidas  necesarias  para  salvar  6  recobrar  las  cosas  aseguradas 
6  para  conservar  sus  restos;  —  5.°  A  hacer  saber  al  asegurador  en  el  manor 
termino  posible  despues  de  la  recepcion  de  la  noticia,  el  advenimiento  de  cualquier 
incidente  que  afecte  su  responsabilidad,  expresando  claramente  las  causas  y  cir- 
cunstancias del  incidente  ocurrido;  —  6.°  A  declarar  al  tiempo  de  exigir  el  pago 
del  siniestro  los  seguros  que  haya  hecho  6  mandado  hacer  sobre  la  cosa  asegurada; 
—  7.  °  A  probar  la  existencia  de  todas  las  circunstancias  necesarias  para  establecer 
la  responsabihdad  del  asegurador. 

Este  responde  de  todos  los  gastos  que  haga  el  asegurado  para  cumplir  los  nii- 
meros  3°  y  4°,  salvo  aquellos  que  compruebe  haber  sido  hechos  con  manifiesta 
imprudencia. 

525.  Si  estando  pendientes  los  riesgos  quebrare  alguna  de  las  partes  contra- 
tantes,  tendra  la  otra  derecho  a  pedir  que  se  le  afiance  satisfactoriamente  su  cumph- 
miento,  y  en  su  defecto  pedir  la  rescision. 

526.  Siempre  que  se  pruebe  que  el  seguro  se  celebro  sabiendo  el  asegurado 
que  la  cosa  habia  perecido  en  el  riesgo,  6  sabiendo  el  asegurador  que  se  habia  salvado 
de  el,  ademas  de  anularse  el  contrato,  el  culpable  pagara  al  otro  el  duplo  de  la 
prima  convenida  y  restituira  lo  que  hubiere  recibido  por  cuenta  del  contrato  anulado. 
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insurer  discharges  him  from  liabiHty  under  the  insurance,  if  in  the  opinion  of  the 
Court  it  should  extend  or  increase  the  risks,  in  such  manner  that  the  insurer  would 
not  have  consented  to  the  insurance  or  would  not  have  agreed  thereto  on  the  same 
terms. 

This  provision  does  not  apply  if  the  insurer  has  continued  to  carry  out  the 
contract  after  having  had  knowledge  of  the  change. 

516.  A  loss  is  presumed  to  have  happened  through  fortuitous  event;  but  the 
insurer  may  prove  that  it  has  happened  through  a  cause  which  does  not  constitute 
him  responsible  under  the  agreement  or  by  law. 

517.  The  insurer  gains  the  premium  and  can  demand  it  from  the  time  when  the 
risks  begin  to  run  on  his  account. 

518.  In  default  of  express  stipulation,  the  premium  is  payable  in  money.  If 
the  payment  is  stipulated  for  in  periodic  instalments,  each  one  must  be  made  at  the 
beginning  of  each  period. 

519.  The  insurer  must  pay  the  sum  assured  or  the  corresponding  part  thereof, 
whenever  the  thing  insured  is  totally  or  partly  lost,  or  is  damaged,  through  a  fortui- 
tous event,  which  he  has  taken  to  his  charge. 

520.  If  the  loss  or  damage  of  the  thing  insured  is  due  to  accident  arising  before 
and  continuing  until  after  the  expiration  of  the  period  of  the  insurance,  the  in- 
surers answer  for  the  disaster.  But  if  the  disaster  happens  before  the  risks  have 
begun  to  run  on  account  of  the  insurers  and  continues  after,  they  are  not  responsible. 

521.  The  insurer  does  not  answer  for  loss  or  damage  proceeding  from  in- 
herent vice  of  the  thing,  from  an  act  personal  to  the  assured,  or  from  the  act  of  another 
which  at  Civil  law  affects  the  habiUty  of  the  latter;  nor  for  risks  of  war  and 
of  riot. 

By  express  stipulation  he  can  take  on  himself  the  loss  arising  from  inherent 
vice  of  the  thing  and  risks  of  war  or  damages  occasioned  by  riot;  but  never  those 
which  arise  from  the  act  of  the  assured. 

522.  The  insurer  who  pays  the  amount  assured  is  subrogated  to  all  the 
rights  of  the  assured  against  third  persons  for  the  damage.  The  assured  is  liable 
for   every  act  which  prejudices  the  rights  of  the  insurer  against  third  persons. 

If  indenuiity  to  the  assured  has  only  been  granted  in  part,  the  assured  and  the 
insurer  can  jointly  concur  in  enforcing  their  rights  in  regard  to  whatever  is  due 
to  them,  in  proper  proportion. 

523.  In  case  of  ahenation  of  the  objects  insured,  the  rights  and  obUgations 
of  the  preceding  owner  pass  to  the  assignee,  saving  any  stipulation  to  the  contrary. 

524.  The  assured  is  obliged:  1.  To  frankly  declare  aU.  the  circumstances  neces- 
sary for  the  identification  of  the  thing  insured  and  for  the  appreciation  of  the  extent 
of  the  risks ;  —  2.  To  pay  the  premium  in  the  manner  and  at  the  time  agreed ;  —  3.  To 
bestow  the  care  of  a  diUgent  paterfamiUas  to  prevent  the  disaster;  —  4.  To  take 
the  measures  necessary  to  salve  and  recover  the  thing  insured  or  preserve  its 
remains;  —  5.  To  cause  the  insurer  to  be  made  aware  within  the  least  possible  time, 
after  receipt  of  the  inteUigence,  of  the  happening  of  any  event  which  affects  his 
responsibUity,  stating  clearly  the  causes  and  circumstances  of  the  event;  —  6.  To 
declare,  at  the  time  of  demanding  payment  for  the  loss,  the  insurances  which  he 
may  have  effected  or  ordered  to  be  effected  on  the  thing  insured;  —  7.  To  prove  the 
existence  of  aU  the  circumstances  necessary  to  establish  the  responsibility  of  the 
insurer. 

The  latter  is  liable  for  all  the  expenses  which  the  assured  may  incur  in  fulfilling 
Nos .  3  and  4  except  those  which  he  proves  to  have  been  incurred  with  clear  recklessness . 

525.  If  whilst  the  risks  are  pending  either  of  the  contracting  parties  should  become 
bankrupt,  the  other  shall  have  the  right  of  seeking  that  its  fulfillment  should  be 
reasonably  secured,  and  in  default  thereof  of  asking  for  rescission. 

526.  Whenever  it  is  proved  that  when  the  insurance  was  made  the  assured  knew 
that  the  thing  had  perished  through  the  risk,  or  the  insurer  knew  that  it  had  been 
saved  therefrom,  in  addition  to  the  contract  being  avoided,  the  person  blameable 
shall  pay  to  the  other  twice  the  premium  agreed  on  and  shall  restore  what  he  has 
received  on  account  of  the  avoided  contract. 
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527.  Las  declaraciones  falsas  y  las  reticencias  por  error  6.  de  proposito  deli- 
berado  por  parte  del  asegurado  que  hagan  crecer  la  disminucion  del  riesgo  6  cambiar 
su  objeto,  anulan  el  contrato,  si  son  de  tal  naturaleza  que  el  asegurador,  si  hubiere 
conocido  el  verdadero  estado  de  la  cosa,  no  habria  contratado  6  no  lo  habria  hecho 
en  las  mismas  condiciones. 

528.  Las  declaraciones  falsas  y  las  reticencias  fraudulentas,  tanto  de  parte 
del  asegurador  como  del  asegurado,  son  siempre  causa  de  nulidad  que  la  parte  de 
buena  fe  puede  invocar. 

Secci6n  II.    De  los  seguros  terrestres. 

529.  En  los  seguros  terrestres,  salvo  el  de  trasporte,  no  hay  lugar  al  abandono 
de  las  cosas  aseguradas,  a  menos  que  haya  convencion  en  contrario. 

530.  La  indemnizacion  a  que  se  obliga  el  asegurador  se  regula,  dentro  de 
los  terminos  del  contrato,  sobre  la  base  del  valor  que  tenga  la  cosa  asegurada  al 
tiempo  del  siniestro. 

531.  La  disposicion  del  inciso  final  del  articulo  524  se  aplica  a  los  seguros 
terrestres,  salvo  el  de  trasporte,  axuique  los  gastos  de  salvamento  excedan  al  valor 
de  los  objetos  salvados. 

532.  Las  acciones  resultantes  del  seguro  terrestre,  salvo  el  de  trasporte,  prescri- 
ben  por  tres  aiios,  a  partir  del  suceso  que  da  nacimiento  a  ellas. 

§  1.°    Del  seguro  de  vida. 

533.  La  vida  de  una  persona  puede  ser  asegurada  por  eUa  misma  6  por  un 
tercero  que  tenga  interes  actual  y  efectivo,  con  tal  que  medie  entre  los  dos  paren- 
tesco  en  linea  recta  ascendente  6  descendente,  en  cualquier  grado,  6  colateral  dentro 
del  cuarto  grado  civil  de  consanguinidad  6  segundo  de  afinidad. 

534.  El  seguro  celebrado  por  un  tercero  no  puede  efectuarse  sin  el  consenti- 
miento  de  la  persona  cuya  vida  es  asegurada. 

535.  El  seguro  puede  ser  temporal  6  vitalicio. 

Omitida  la  designacion  del  tiempo  que  debe  durar  el  seguro,  se  reputara  vitalicio. 

536.  El  riesgo  que  el  asegurador  toma  sobre  si  puede  ser  el  de  muerte  del  ase- 
gurado, dentro  de  un  determinado  tiempo  6  en  ciertas  circunstancias  previstas 
por  las  partes;  6  el  de  la  prolongacion  de  la  vida  mas  alia  de  la  epoca  fijada  por  la 
convencion.     En  todo  caso  debe  ser  perfectamente  claro  en  todos  esos  puntos. 

537.  La  poliza  del  seguro  de  vida  debe  ser  necesariamente  nominativa,  no 
pudiendo  serlo  ni  a  la  orden,  ni  al  portador;  ademas  de  las  enunciaciones  expresadas 
en  el  articulo  506,  debe  indicar  la  edad,  profesion  y  estado  de  la  salud  de  la  persona 
que  es  asegurada. 

Toda  oscuridad  6  duda  a  que  de  lugar  la  poliza  se  interpretara  a  favor  del 
asegurado. 

538.  La  poliza  no  puede  ser  traspasada  sino  por  via  de  garantia ;  y  aun  en  este 
caso  solo  podra  hacerlo  a  persona  ligada  por  el  parentesco  expresado  en  el  arti- 
culo 533  con  la  persona  cuya  vida  es  asegurada,  y  si  este  fuere  un  tercero,  con  su 
expreso  consentimiento. 

En  caso  de  muerte  del  tercero  cuya  vida  es  asegurada,  el  beneficio  del  seguro 
no  podra  recaer,  por  testamento  ni  por  interpuesta  persona,  en  la  que  hizo  el  seguro ; 
pero  si  puede  entrar  en  la  herencia  si  fuere  heredero  legitimario. 

539.  Es  nulo  el  seguro  si  al  tiempo  del  contrato  no  existe  la  persona  cuya 
vida  es  asegurada,  aun  cuando  las  partes  ignoren  su  fallecimiento. 

540.  La  responsabUidad  del  asegurador  no  tiene  lugar:  1.°  Si  el  que  ha 
hecho  asegurar  su  vida  la  perdiere  por  suicidio  6  en  cualquiera  empresa  criminal ;  6 
si  fuere  muerto  por  sus  herederos  6  por  alguno  de  eUos,  salvo  estipulacion  contraria. 
Esta  disposicion  es  inaplicable  al  caso  de  seguro  contratado  por  un  tercero;  — 
2.  °  Si  el  que  reclama  la  cantidad  asegurada  fuere  autor  6  compUce  de  la  muerte  de 
la  persona  cuya  vida  ha  sido  asegurada. 

541.1)  La  mera  ausencia  y  desaparicion  de  la  persona  cuya  vida  haya  sido 
asegurada  no  hacen  exigible  la  cantidad  fijada,  a  no  ser  que  los  interesados  estipulen 

I)  Se  dice  que  una  persona  estd  ausente  cuando  ha  desaparecido  de  su  liltimo  domicilio 
6  de  su  liltima  residencia,  sin  que  se  tengan  noticias  de  61  (art.  29  C.  Civil).   La  posesion  provisoria 
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527.  False  declarations  and  suppressions  either  through  error  or  by  deliberate 
intention  on  the  part  of  the  assured,  which  create  belief  in  the  lessening  of  the  risk 
or  change  its  object,  avoid  the  contract,  it  they  are  of  such  a  nature  that  the  insurer, 
if  he  had  known  the  true  condition  of  the  thiag,  would  not  have  contracted  or  would 
not  have  entered  into  the  contract  on  the  same  terms. 

528.  False  statements  and  fraudulent  suppressions,  as  well  on  the  part  of  the 
insurer  as  on  that  of  the  assured,  are  always  ground  for  avoidanqe  at  the  instance 
of  the  party  acting  in  good  faith. 

Section  II.    Of  inland  insurances. 

529.  In  inland  insurances,  except  that  of  carriage,  there  is  no  right  of  abandon- 
ment of  the  things  insured,  unless  there  be  a  stipulation  to  the  contrary. 

530.  The  indemnity  to  which  the  insurer  is  obUged  is  adjusted,  within  the 
terms  of  the  contract,  on  the  basis  of  the  value  which  the  thing  insured  has  at  the 
time  of  the  disaster. 

531.  The  provision  of  the  final.paragraph  of  Art.  524  applies  to  inland  insuran- 
ces, except  that  of  carriage,  although  the  expenses  of  salvage  exceed  the  value  of 
the  salved  objects. 

532.  Actions  resulting  from  inland  insurances,  except  that  of  carriage,  lapse 
within  three  years,  commencing  from  the  event  which  gives  birth  to  them. 

§  1.     Of  life  insurance. 

533.  The  life  of  a  person  can  be  insured  by  himself  or  by  a  third  party  who  has 
an  actual  and  effective  interest,  so  that  there  exists  between  the  two  relation- 
ship in  direct  line  ascending  or  descending  in  any  degree,  or  collateral  within  the 
fourth  civil  degree  of  consanguinity  or  second  of  affinity. 

534.  An  insurance  by  a  third  person  cannot  be  made  except  with  the  consent 
of  the  person  whose  life  is  insured. 

535.  The  insurance  can  be  for  a  period  or  for  life. 

When  the  naming  of  the  time  for  which  the  insurance  is  to  last  is  omitted,  it 
will  be  held  to  be  for  life. 

536.  The  risk  which  the  insurer  takes  upon  himself  can  be  that  of  the  death 
of  the  assured  within  a  defined  time  or  under  certain  circumstances  as  provided  by 
the  parties ;  or  that  of  the  prolongation  of  the  life  further  than  the  point  of  time  fixed 
by  the  agreement.   In  any  case  it  must  be  perfecty  clear  on  aU  such  points. 

537.  The  policy  for  life  insurance  must  of  necessity  be  by  name,  not  being 
capable  of  being  effected  to  order,  or  to  bearer;  in  addition  to  the  statements  set 
forth  in  Art.  506  it  must  shew  the  age,  occupation  and  condition  of  health  of  the  per- 
son who  is  insured. 

Every  obscurity  or  doubt  to  which  the  poHcy  gives  rise  shall  be  construed  in 
favour  of  the  assured. 

538.  The  policy  cannot  be  transferred  except  by  way  of  security;  and  even  in 
that  case  the  transfer  can  only  be  effected  to  a  person  enjoying  the  relationship 
stated  in  Art.  533  with  the  person  whose  life  is  insured,  and  if  he  should  be  a  third 
person,  with  his  express  consent. 

In  case  of  death  of  a  third  person  whose  life  is  insured,  the  benefit  of  the  in- 
surance cannot  devolve,  by  wiU  or  by  intermediate  person,  on  the  person  who  effected 
the  insurance;  but  he  can  enter  upon  the  succession  if  he  should  be  heir  at  law. 

539.  The  insurance  is  void  if  at  the  time  of  the  contract  the  person  whose  life 
is  insured  does  not  exist,  even  when  the  parties  are  ignorant  of  his  decease. 

540.  The  liabiUty  of  the  insurer  does  not  take  place:  1.  If  the  person  who  has 
made  insurance  of  his  own  life  loses  it  by  suicide  or  in  the  course  of  any  criminal 
enterprise;  or  if  he  should  be  killed  by  his  heirs  or  any  of  them,  saving  express 
stipulation  to  the  contrary.  This  provision  does  not  apply  to  the  case  of  an  insurance 
contracted  by  a  third  person;  —  2.  If  the  person  who  claims  the  assured  amount 
should  be  author  of  or  accompUce  in  the  death  of  the  person  whose  life  has  been 
insured. 

541.-'-)  The  mere  absence  or  disappearance  of  the  person  whose  life  has  been 
insured  does  not  make  the  amount  demandable  unless  those  concerned  stipulate 


1)  It  is  said  that  a  person  is  absent  when  he  has  disappeared  from  his  last  home  or  resi- 
dence, without  there  being  any  intelligence  respecting  him  (art.  29  Code  Civil).    The  interim 
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otra  cosa.  Pero  si  los  herederos  presuntos  del  desaparecido  obtuvieren  la  posesion 
definitiva,  podra  exigirse  el  pago  de  la  cantidad  asegurada,  bajo  la  caucion  de  resti- 
tuirla  si  el  ausente  apareciere. 

542.  Los  cambios  de  residencia,  de  ocupacion,  de  estado  y  de  genero  de  vida 
por  parte  del  asegurado,  no  hacen  cesar  los  efectos  del  seguro,  a  menos  que  tengan 
los  caracteres  indicados  en  el  articulo  540,  y  que  el  asegurador,  aun  teniendo  tales 
caracteres,  despues  de  tener  conocimiento  de  ellos,  no  pida  la  resolucion  del  con- 
trato. 

En  caso  de  resolucion,  el  asegurador  debe  restituir  al  asegurado  el  tercio  de 
la  prima. 

543.  Si  el  asegurado  hubiere  satisfecho  varias  cuotas  parciales  y  no  pudiere 
continuar  el  contrato,  lo  avisara  al  asegurador,  quien  le  devolvera  las  dos  terceras 
partes  de  la  cuota  que  haya  satisfecho. 

544.  En  caso  de  muerte,  quiebra  6  cesion  de  bienes  del  que  ha  hecho  asegurar 
sobre  su  vida  6  sobre  la  de  un  tercero  una  suma  que  debe  ser  pagada  a  otra  persona, 
aunque  ella  sea  apta  para  sucederle,  las  ventajas  del  seguro  quedaran  a  beneficio 
exclusivo  de  la  persona  designada  en  el  contrato;  salvo,  respecto  de  entregas  efectua- 
das,  las  disposiciones  del  Codigo  Civil  concemientes  a  la  revocacion  de  los  actos 
hechos  en  fraude  de  acreedores  y  a  los  derechos  de  los  legitimarios. 

545.  Las  disposiciones  precedentes  no  son  apHcables  a  las  tontinas,  seguros 
mutuos  de  vida,  ni  a  los  demas  contratos  que  requieran  la  contribucion  de  una 
cantidad  fija. 

§  2.°    Del  seguro  contra  incendio. 

546.  Fuera  de  las  enunciaciones  que  exige  el  articulo  506,  la  poliza  debera 
expresar:  1.°  La  situacion  de  los  inmuebles  asegurados  y  la  designacion  especi- 
fica  de  sus  desUndes;  —  2.°  El  destino  y  uso  de  los  inmuebles  asegurados;  — 
3.  °  El  destino  y  uso  de  los  edificios .  cohndantes,  en  cuando  estas  circunstancias 
puedan  inf luir  en  la  estimacion  de  los  riesgos ;  —  4.  °  Los  lugares  en  que  se  en- 
cuentren  almacenados  6  colocados  los  muebles  objeto  del  seguro;  —  5.°  La  du- 
racion  del  seguro. 

547.  El  seguro  de  un  edificio  no  comprende  el  riesgo  que  corre  su  propietario 
de  indemnizar  los  danos  que  cause  a  los  vecinos  el  incendio  del  edificio  asegurado. 

548.  El  asegurado  contra  el  riesgo  de  vecino  6  contra  los  riesgos  locativos, 
no  podra  reclamar  la  indemnizacion  convenida  mientras  no  exhiba  una  sentencia 
ejecutoriada  en  la  que  se  le  haya  declarado  responsable  de  la  comunicacion  del 
fuego,  en  el  primer  caso,  6  del  incendio  ocurrido  en  el  edificio  asegurado,  en  el  se- 
gundo  caso. 

549.  Son  de  cargo  del  asegurador:  1.°  Todas  las  perdidas  y  deterioros  cau- 
sados  por  la  accion  direota  del  incendio,  aunque  este  accidente  proceda  de  culpa 
leve  del  asegurado  6  de  hecho  ajeno,  del  cual  seria  en  otro  csiso  civilmente 
responsable  el  asegurado;  —  2.°  Las  perdidas  y  deterioros  que  sean  una  conse- 
cuencia  inmediata  del  incendio;  como  los  causados  por  el  calor,  el  humo  6  el 
vapor;  por  los  medios  empleados  para  extinguir  6  con  tener  el  fuego;  por  la  re- 
mocion  de  muebles;  y  por  las  demoliciones  ejecutadas  en  virtud  de  ordenes  de 
autoridad  competente. 

550.  Cesa  la  responsabihdad  del  asegurador  si  el  edificio  asegurado  fuere 
destinado  despues  del  contrato  a  un  uso  que  agrave  los  riesgos  del  incendio,  de  tal 
suerte  que  haya  lugar  a  presumir  que  el  asegurador  no  lo  hubiere  asegurado,  6  lo 
habria  asegurado  bajo  distintas  condiciones. 

La  misma  regla  se  aplicara  al  seguro  de  objetos  muebles,  siempre  que  el  ase- 
gurado los  remueva  del  lugar  donde  se  encontraban  al  tiempo  de  celebrarse  el  seguro 
y  los  coloque  en  otro. 


de  los  bienes  del  ausente  es  aeordada  por  el  Tribunal  de  primera  instancia  en  lo  civil  una  vez 
que  se  enouentre  ejecutoriada  la  sentencia  que  deolar6  la  ausencia  y  cuando  un  interesado  lo 
solicitare;  ni  los  herederos  presvmtos  del  ausente,  ni  los  legataries  pueden  ser  puestos  en  posesion 
de  los  bienes  sino  dando  caucion  hipotecaria,  prendaria  6  fideyusoria  por  iina  cantidad  que 
fija  el  tribunal  6  mediante  las  precauciones  que  el  rnismo  tribunal  juzgue  convenientes  cuando 
no  pueda  darse  la  caucion  (art.  38  Codigo  Civil). 


VENEZUELA:  INSURANCE.  112 

to  that  effect.  But  if  the  presumptive  heirs  of  the  person  disappearing  should  obtain 
absolute  possession,  they  may  enforce  the  payment  of  the  amount  assured,  under 
security  for  restitution  if  the  absent  person  should  appear. 

542.  Changes  of  residence,  of  occupation,  of  conditions  and  habit  of  life  on 
the  part  of  the  assured,  do  not  cause  the  effects  of  the  insurance  to  cease,  unless 
such  changes  have  the  features  indicated  in  Art.  540,  nor  even  then  if  the  insurer, 
notwithstanding  such  features,  does  not  after  knowledge  thereof  demand  the  res- 
cission of  the  contract. 

In  case  of  rescission,  the  insurer  must  restore  to  the  assured  the  third  of  the 
premium. 

543.  If  the  assured  should  have  satisfied  various  instalments  and  should  not 
be  able  to  continue  the  contract,  he  shall  give  notice  thereof  to  the  insurer,  who  shall 
restore  to  him  two  third  parts  of  the  proportion  which  he  may  have  satisfied. 

544.  In  the  case  of  death,  bankruptcy  or  assignment  of  property  generally 
of  the  person  who  has  effected  an  insurance  over  his  own  life  or  over  that  of  a  third 
person  in  respect  of  a  sum  which  must  be  paid  to  another  person,  although  he  may 
be  entitled  to  succeed  to  him,  the  advantages  of  the  insurance  shall  accrue  to  the 
exclusive  benefit  of  the  person  appointed  in  the  contract ;  saving,  regarding  payments 
made,  the  provisions  of  the  Civil  Code  concerning  the  revocation  of  transactions 
made  in  fraud  of  creditors  and  the  rights  of  persons  lawfully  entitled. 

545.  The  preceding  provisions  do  not  apply  to  tontine  poUcies,  to  mutual  hfe 
insurances,  or  to  other  contracts  which  necessitate  the  contribution  of  a  fixed  sum. 

§  2.     Of  insurance  against  fire. 

546.  Beyond  the  statements  prescribed  by  Art.  506,  the  poUcy  must  express : 
1.  The  location  of  immoveable  property  insured  and  the  specific  description  of 
its  boundaries;  —  2.  The  object  and  use  of  immoveable  property  insured;  — 
3.  The  object  and  use  of  the  neighbouring  buildings,  where  such  circumstances  may 
be  material  to  the  estimate  of  risks ;  —  4.  The  places  where  moveables  the  subject  of 
the  insurance  are  to  be  found  warehoused  or  stored;  —  5.  The  period  of  duration 
of  the  insurance. 

547.  The  insurance  of  a  building  does  not  include  the  risk  which  its  owner 
runs  of  having  to  indemnity  for  damage  which  the  fire  of  the  building  insured 
may  cause  to  neighbours. 

548.  A  person  assured  against  the  risk  of  the  claim  of  a  neighbour  or  against 
risks  to  property  leased,  cannot  claim  the  indemnity  agreed  on,  unless  he  produces 
a  judgment  capable  of  execution  in  which  he  has  been  declared  Uable  for  the 
communication  of  the  fire,  in  the  first  case,  or  of  the  fire  having  happened  in  the 
building  insured  in  the  second  case. 

549.  At  the  charge  of  the  insurer  are :  1.  All  the  losses  and  damage  caused  by 
the  direct  action  of  the  fire,  although  such  accident  proceeds  from  negUgence  in 
the  less  degree  of  the  assured  or  from  another's  act,  for  which  the  assured  would 
in  any  other  case  be  civilly  responsible ;  —  2.  The  losses  and  damage  which  may  be 
an  immediate  consequence  of  the  fire ;  such  as  those  caused  by  heat,  smoke  or  steam ; 
by  means  employed  to  extinguish  or  to  restrain  the  fire ;  by  the  removal  of  goods ; 
and  by  demohtions  carried  out  by  virtue  of  the  orders  of  a  competent  authority. 

550.  The  habihty  of  the  insurer  ceases  if  the  building  insured  shoidd  be  devoted 
after  the  contract  to  a  use  which  increases  the  risks  of  the  fire,  so  that  there  is  ground 
for  the  presumption  that  the  insurer  would  not  have  insured  the  same  or  would 
have  insured  it  under  different  conditions. 

The  same  rule  appUes  to  the  insurance  of  moveable  articles,  whenever  the  as- 
sured removes  them  from  the  place  where  they  are  to  be  found  at  the  time  of 
effecting  the  insurance  and  places  them  elsewhere. 


possession  of  the  property  of  the  person  absent  is  granted  by  the  Court  of  first  instance  on  the 
civil  side  when  once  the  judgment  declaring  the  absence  is  capable  of  being  put  into  execu- 
tion and  when  a  person  interested  should  apply  therefor;  neither  the  heirs  presumptive  of 
the  absent  person  nor  the  legatees  can  be  placed  in  possession  of  the  goods  except  on  giving 
mortgage  security,  or  one  in  the  nature  of  a  pledge  or  trust  for  an  amount  fixed  by  the  court, 
or  subject  to  guaranties  which  the  court  may  consider  expedient  when  actual  security  cannot 
be  given  (art.  38  Civil  Code). 
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551.  Cesa  tambien  la  responsabilidad  del  asegurador,  cuando  el  incendio 
precede  de  haberse  infringido  por  el  asegurado  las  leyes  6  los  reglamentos  de  policia 
que  tienen  por  objeto  prevenir  tal  incidente. 

552.  Si  la  cantidad  asegurada  eonsistiere  en  una  cuota-parte  del  valor  de 
la  cosa  asegurada,  se  entiende  que  esta  se  refiere  al  valor  que  tenga  el  objeto  ase- 
gurado en  el  momento  del  siniestro. 

553.  Los  daiios  producidos  por  el  incendio  de  un  edificio  se  pagan  en  dinero, 
salvo  pacto  en  contrario;  y  se  justiprecian  por  la  comparacion  de  su  valor  antes 
■del  siniestro  con  el  valor  de  lo  que  quede  inmediatamente  despues  del  incendio. 
Podra,  sin  embargo,  pactarse  que  se  haga  por  un  presupuesto  de  constructores 
para  la  reposicion  de  lo  mismo  que  existia ;  y  en  tal  caso  se  tendra  presente  el  aumento 
de  valor  por  el  empleo  de  materiales  nuevos  en  sustitucion  de  los  viejos,  segun 
su  estado,  para  hacer  una  deduccion  justa  que  haran  los  que  formen  el  presupuesto. 

§  3.  °    Dd  seguro  contra  los  riesgos  d  que  estdn  expuesfas  las  propiedades 

agricolas. 

554.  Independientemente  de  las  enunciaciones  contenidas  en  el  articulo  506, 
la  poliza  debera  expresar:  1.°  La  situacion,  cabida  y  deslinde  de  los  terrenos, 
prados  6  arboles  cuyos  productos  sean  asegurados;  —  2.°  La  clase  de  siembra 
6  plantaciones  a  que  esten  destinados  los  terrenos,  y  si  estan  heohos  6  por 
hacer;  —  3.°  El  lugar  del  deposito,  si  el  seguro  es  de  frutos  ya  recogidos;  — 
4.°  El  valor  medio  de  los  frutos  asegurados. 

555.  El  seguro  puede  ser  contratado  por  uno  6  mas  aiios. 

No  estando  determinado  el  tiempo  en  la  poliza,  se  entendera  que  el  seguro 
•debe  durar  solo  el  ano  rural  a  que  corresponde  la  cosecha  inmediata. 

556.  El  asegurador  responde  de  la  perdida  6  dano  de  los  frutos;  mas  no  de 
que  las  arboledas,  sementeras  6  plantaciones  los  ban  de  producir  en  tal  6  cudl  can- 
tidad. 

557.  En  caso  de  siniestro,  el  asegurador  pagara  la  indemnizacion  estipulada, 
segun  lo  prescrito  en  el  articulo  530. 

En  la  regulacion  pericial  del  siniestro  se  tomara  en  consideracion,  para  calcular 
J  determinar  la  indemnizacion,  atendida  la  epoca  en  que  haya  ocurrido  el  desastre, 
si  es  6  no  posible  hacer  una  segunda  siembra  6  plantacion,  6  si  por  el  estado  de 
los  frutos  se  puede  esperar  alguna  cosecha. 

§  4.°    Del  seguro  de  trasporte  terrestre. 

558.  Ademas  de  las  enunciaciones  exigidas  en  el  articulo  506,  la  poliza  del 
seguro  debera  contener:  1.°  El  nombre  y  domicilio  del  conductor;  —  2.°  La 
indicacion  del  punto  donde  deben  ser  recibidos  los  efectos  de  la  oarga,  y  la  del 
lugar  donde  ha  de  hacerse  la  entrega;  —  3.°  El  viaje  por  el  que  se  aseguran,  y 
la  ruta  que  deben  seguir  los  porteadores ;  —  4.  °  La  forma  en  que  ha  de  hacerse 
el  trasporte. 

559.  El  conductor  de  efectos  por  tierra,  lagos,  rios  6  canales  navegables  puede 
asegurar  los  efectos  por  su  propia  cuenta. 

La  poliza  en  este  caso  se  extendera  con  arreglo  a  las  prescripciones  del  arti- 
culo precedente. 

'560.  Los  riesgos  principian  a  correr  y  concluyen  para  el  asegurador  en  las 
epocas  que  designa  el  articulo  175. 

561,  Si  los  efectos  pudieren  ser  trasportados  alternativamente  por  tierra  6 
por  agua,  el  asegurador  no  sera  responsable  de  los  daiios  que  sufran,  siempre  que 
la  conduccion  se  verifique,  sin  necesidad,  por  vias  inusitadas  6  de  una  manera  no 
acostumbrada. 

562,  Determinada  en  la  carta  de  porte  y  en  la  pohza  del  seguro  la  duracion 
de  la  travesia,  el  asegurador  no  sera  responsable  de  los  daiios  que  acaezcan  despu6s 
del  plazo  designado. 

563,  Si  en  el  curso  del  viaje  convenido  los  efectos  fueren  descargados,  almace- 
nados  y  vueltos  a  cargar  a  lomo  de  otros  animales,  en  otras  carretas,  en  otros  carros 
o  buques,  los  riesgos  continuaran  de  cuenta  del  asegurador. 

Exceptuase  el  caso  en  que  se  haya  estipulado  expresamente  que  el  trasporte 
se  realizara  en  un  determinado  buque;  pero  aun  entonces  el  asegurador  responder4 
■de  los  riesgos  del  trasbordo  ejecutado  para  hacer  flotar  el  buque. 
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551.  The  responsibility  of  the  insurer  also  ceases  when  the  fire  happens  through 
the  laws  or  regulations  of  police  intended,  to  prevent  such  an  accident  having 
been  violated  by  the  assured. 

552.  If  the  amount  assured  should  consist  in  a  proportion  of  the  value  of  the 
thing  insured,  it  is  understood  that  it  has  reference  to  the  value  of  the  thing  insured 
at  the  moment  of  the  disaster. 

553.  Damages  produced  by  the  fire  to  a  house  are  paid  in  money  tinless 
there  is  an  agreement  to  the  contrary;  and  they  are  adjusted  by  the  comparison 
of  its  value  before  the  disaster  with  the  value  thereof  immediately  after  the  fire. 
It  can  however  be  agreed  that  the  loss  shall  be  ascertaiued  by  a  constructor's 
estimate  for  the  reinstatement  of  that  which  existed;  and  in  such  case  the  increase 
in  value  through  the  employment  of  new  materials  in  replacement  for  the  old, 
according  to  its  condition,  shall  be  taken  into  account  in  order  to  frame  a  just 
allowance  to  be  made  by  those  who  form  the  estimate. 

§  3.    Of  insurance  against  risks  to  which  agricultural  holdings  are  exposed. 

554.  Independently  of  the  statements  contained  in  art.  506,  the  policy  must 
express:  1.  The  location,  measurement  and  boundaries  of  the  lands,  meadows  or 
woodlands  whose  produce  may  be  insured;  —  2.  The  class  of  tillage  or  plantations 
to  which  the  lands  are  devoted,  and  if  they  are  existent  or  to  come  into  existence; 
—  3.  The  place  of  storage,  if  the  insurance  is  of  produce  already  gathered;  —  4.  The 
mean  value  of  the  produce  insured. 

555.  The  insurance  can  be  contracted  for  one  or  more  years. 

The  time  not  being  defined  in  the  policy,  it  wiU  be  understood  that  the  in- 
surance is  to  last  only  for  the  agricultural  year  to  which  the  immediate  crop  belongs. 

556.  The  insurer  answers  for  the  loss  or  damage  of  the  produce;  but  not 
that  the  woodlands,  cornfields  or  plantations  are  to  produce  in  such  and  such 
quantity. 

557.  In  case  of  loss,  the  insurer  shall  pay  the  stipulated  indemnity  according 
to  the  provision  in  art.  530. 

In  the  expert  adjustment  of  the  disaster  shall  be  taken  into  consideration,  to 
calculate  and  determine  the  indemnity,  according  to  the  time  at  which  the  disaster 
occurred,  whether  it  is  or  is  not  possible  to  make  a  second  sowing  or  plantation 
or  whether  from  the  state  of  the  produce  another  crop  can  be  looked  for. 

§  4.    Of  the  insurance  of  inland  carriage. 

558.  In  addition  to  the  statements  appointed  in  art.  506,  the  poUcy  of  insur- 
ance must  contain:  1.  The  name  and  residence  of  the  carrier;  —  2.  A  statement 
of  the  point  where  the  effects  to  be  carried  must  be  received  and  that  of  the  place 
where  the  delivery  has  to  be  made;  —  3.  The  journey  for  which  they  are  insured, 
and  the  road  which  the  carriers  must  follow;  — 4.  The  manner  in  which  the  carriage 
has  to  be  made. 

559.  The  carrier  of  goods  by  land,  navigable  lakes,  rivers  or  canals  can  insure 
the  goods  on  his  own  account. 

The  poUcy  in  such  case  must  be  expressed  according  to  the  provisions  of  the 
preceding  article. 

560.  The  risks  begin  to  run  and  finish  for  the  insurer  in  the  times  appointed 
by  art.  175. 

561.  If  the  goods  can  be  carried  either  by  land  or  by  water,  the  insurer  shall 
not  be  liable  for  the  damages  which  they  sustain,  if  the  carriage  is  effected,  without 
necessity,  by  unaccustomed  ways  or  in  a  manner  contrary  to  usage. 

562.  Where  the  duration  of  the  transit  is  fixed  in  the  freight-note  and  in  the 
policy  of  insurance,  the  insurer  shall  not  be  hable  for  damage  happening  after  the 
appointed  period. 

563.  If  in  the  course  of  the  voyage  the  goods  should  be  unloaded,  warehoused, 
and  again  loaded  on  other  animals,  on  other  wagons,  carts  or  boats,  the  risks 
shall  continue  on  account  of  the  insurer. 

The  case  in  which  it  may  be  expressly  stipulated  that  the  carriage  shall  be  effec- 
ted by  a  defined  boat  ia  excepted;  but  even  then  the  insurer  shall  answer  for  the 
risks  of  a  transhipment  made  to  enable  the  boat  to  be  floated. 
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564.  El  asegurador  responde  de  los  danos  causados  por  culpa  6  dolo  de  los 
encargados  de  la  recepcion,  traeporte  6  entrega  de  los  efectos  asegurados. 

565.  Ocurriendo  algunos  danos  exceptuados  del  seguro,  sera  de  cargo  del 
asegurador  justificarlos  debidamente. 

Rescindido  el  seguro  parcial  6  totalmente,  sin  culpa  del  asegurador,  el  ase- 
gurado  le  pagara,  vor  via  de  indemnizacion,  medio  por  ciento  del  valor  asegurado. 

566.  El  asegurado  puede  hacer  abandono  de  los  efectos  averiados  a  favor 
del  asegurador  dentro  de  un  mes,  contado  desde  el  dia  en  que  tuviere  noticia  del 
siniestro. 

No  verificdndolo  dentro  del  plazo  indicado,  no  podra  hacerlo  despues. 

567.  En  los  casos  no  previstos  en  el  presente  parrafo,  se  apHcaran  las  dispo- 
siciones  consignadas  en  el  Libro  Segundo,  Titulo  VIII  Dd  seguro  maritimo. 


Libro  segundo.    Del  comercio  maritimo. 


Titulo  I.    De  las  naves. 

568.  Se  considera  nave,  para  los  efectos  de  este  Libro,  todo  buque  destinado 
a  traficar  por  mar,  de  un  puerto  a  otro  del  pais  6  del  extranjero. 

Bajo  la  palabra  nave  se  comprenden,  ademas  del  casco  y  quilla  del  buque, 
los  aparejos  correspondientes  a  el. 

El  nombre  aparejo  designa  los  palos,  botes,  anclas,  cables,  jarcias,  velamen, 
mastiles,  vergas  y  todos  los  demas  objetos  fijos  6  sueltos  que,  sin  formar  parte 
del  cuerpo  de  la  nave,  son  indispensables  para  su  servicio,  maniobra  y  navegacion. 

No  se  comprende  en  el  el  armamento  que  no  sea  de  uso  habitual  de  la  nave, 
ni  las  vituaUas  y  pertrechos. 

569.^^)  Las  naves  son  consideradas  como  bienes  muebles;  sin  embargo,  ellas  res- 
ponden  de  las  deudas  del  propietario  privilegiadas  sobre  la  misma  nave,  y  pueden 
ser  perseguidas  en  poder  de  tercero  por  los  respectivos  acreedores. 

570.  La  propiedad  de  las  naves  6  parte  de  ellas,  debe  transferirse  por  escri- 
tura  pubUca. 

571.  Son  creditos  privUegiados  sobre  las  naves  6  su  precio  y  por  el  orden 
con  que  van  enumerados  los  siguientes:  1.°  Los  gastos  de  justicia  y  otros,  hechos 
para  Uegar  a  la  venta ;  —  2.  °  Los  gastos  de  auxilios  dados  a  la  nave  que  se  haUaba 
en  peligro  en  su  ultimo  viaje;  —  3.°  Lo  que  deba  la  nave  por  derechos  de  puerto 
6  cualesquiera  otros  legalmente  establecidos;  —  4.°  Los  salaries  de  los  depositaries 
y  guardianes  de  la  nave,  y  cualquiera  otro  gasto  hecho  para  su  conservacion,  desde 
su  entrada  en  el  puerto  despues  de  su  ultimo  viaje,  hasta  su  venta ;  y  el  alquilerde 
los  almacenes  donde  se  haUan  custodiados  sus  aparejos  y  pertrechos;  —  5.°  Los 
salarios  que  se  deban  al  capitan  e  individuos  de  la  tripulacion,  por  el  ultimo 
viaje  y  hasta  quince  dias  despues  de  la  Uegada  de  la  nave,  si  antes  no  hubiere 
descargado  su  cargamento ;  —  6.  °  Las  cantidades  prestadas  al  capitan  por  nece- 
sidades  urgentes  de  la  nave  durante  el  ultimo  viaje,  y  el  valor  de  las  mercancias 
que  el  haya  vendido  por  la  misma  causa;  —  7.°  Las  sumas  debidas  al  vendedor, 
a  los  proveedores  y  obreros  empleados  en  la  construccion  de  la  nave,  cuando 
esta  no  haya  hecho  viaje  alguno ;  — •  y  si  ya  hubiere  navegado,  las  deudas  que  se 
hayan  contraido  para  repararla,  aparejarla  y  proveerla  para  el  ultimo  viaje;  — 
8.°  Las  cantidades  prestadas  a  la  gruesa  antes  de  la  saUda  de  la  nave^  sobre  el 
casco,  qniUa  y  aparejos,  para  su  reparacion,  provision,  armamento  y  equipo;  — 
9.  °  El  premio  de  los  seguros  hechos  para  el  ultimo  viaje,  sobre  el  casco,  quilla  y 
aparejos  de  la  nave;  —  10.°  Las  indemnizaciones  debidas  a  los  cargadores  por 
falta  de  entrega,  p6rdida  6  averia  de  sus  mercancias,  ocasionadas  por  culpa  del 
capitan  6  de  la  tripulacion;  —  11.°  Las  otras  acreencias  a  que  haya  sido  afectada 
especialmente  la  nave. 

1)  Las  naves  pueden  ser  objeto  de  un  contrato  de  prenda  (art.  497),  siempre  que  se  haga 
constar  por  documento  publico  6  privado  que  se  anotard  en  la  patente  del  buque  por  el  admi- 
nistrador  de  la  respectiva  Aduana  en  Venezuela  6  por  cdnsul  venezolano  en  pais  extranjero 
(art.  527,  in  fine). 
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564.  The  insurer  answers  for  the  damages  caused  by  negligence  or  fraud  of 
those  charged  with  the  receipt,  carriage  or  dehvery  of  the  insured  goods. 

565.  Where  damage  excepted  from  the  insurance  should  happen,  it  shall  be 
at  the  charge  of  the  insurer  to  duly  prove  this. 

The  insurance  being  partly  or  wholly  rescinded,  without  fault  of  the  insurer, 
the  assured  shall  pay  to  him,  by  way  of  indemnity,  half  per  cent,  of  the  insured  value. 

566.  The  assured  can  declare  abandonment  of  goods  damaged,  in  favour 
of  the  insurer,  within  one  month,  counted  from  the  day  on  which  he  has  intelli- 
gence of  the  disaster. 

Not  so  declaring  within  the  time  appointed,  he  cannot  do  so  subsequently. 
569.    In  cases  not  provided  for  in  the  present  section  the  provisions  set  forth 
in  the  Second  Book,  Title  VIII,  of  marine  insurance,  shall  apply. 


Second  Book.    Of  Maritime  Commerce. 


Title  I.    Of  ships. 

568,  Every  vessel  intended  for  sea  traffic  from  one  port  to  another,  whether 
native  or  foreign,  is  for  the  purposes  of  this  Book,  regarded  as  a  ship. 

Under  the  name  ship  is  included,  in  addition  to  the  hull  and  keel  of  the  vessel, 
the  tackle  belonging  thereto. 

The  "tackle"  (aparejo)  means  the  spars,  boats,  anchors,  cables,  rigging,  sail, 
masts,  yards  and  aU  the  other  objects  fixed  or  loose  which,  without  forming  part 
of  the  body  of  the  ship,  are  necessary  for  the  service,  manceuvring  and  navigation 
thereof. 

There  is  not  included  therein  the  equipment  which  may  not  be  of  habitual 
use  for  the  ship,  nor  the  victuals  and  stores. 

569.1)  Ships  are  regarded  as  moveable  property;  they  however  answer  for  the 
debts  of  the  owner  actually  charged  on  the  ship,  and  can  be  pursued  into  the  possession 
of  third  persons  by  the  particular  creditors. 

570.  The  ownership  of  ships  or  shares  in  them,  must  be  transferred  by  public 
instrument. 

571.  The  following  are  privileged  claims  over  ships  or  their  price  in  the 
order  enumerated:  1.  The  expenses  of  judicial  proceedings  and  other  expenses  in- 
curred to  effect  the  sale;  —  2.  The  expenses  of  services  rendered  to  the  ship 
found  in  peril  in  the  last  voyage  thereof;  —  3.  What  is  due  from  the  ship 
in  respect  of  port  dues  or  any  dues  imposed  by  law;  —  4.  The  wages  of  the 
custodians  and  watchmen  of  the  ship,  and  any  other  expense  incurred  for  the  preser- 
vation thereof  from  entry  into  port  after  the  last  voyage  thereof  until  sale ;  and  the 
charges  for  the  warehouses  where  the  tackle  and  stores  are  kept;  —  5.  The 
wages  due  to  the  captain  and  members  of  the  crew,  for  the  last  voyage  and  up  to 
fifteen  days  after  the  arrival  of  the  ship,  if  the  cargo  should  not  have  been  discharged 
beforehand;  —  6.  The  amounts  advanced  to  the  captain  for  urgent  necessities  of 
the  ship  during  the  last  voyage,  and  the  value  of  the  goods  which  he  may  have 
sold  for  the  same  purpose ;  —  7.  The  sums  due  to  the  vendor,  to  the  providers  and 
to  workmen  employed  in  the  construction  of  the  ship,  when  she  should  not  have 
made  a  voyage;  and  if  a  voyage  should  already  have  been  made,  the  debts  which 
may  have  been  contracted  for  the  repair,  fitting  out  and  provisioning  for  the  last 
voyage;  —  8.  The  amounts  advanced  on  bottomry  before  the  sailing  of  the  ship, 
on  the  hull,  keel  and  tackle,  for  repair,  provision,  equipment  and  fitting  out  thereof; 

—  9.  The  premium  for  insurances  effected  for  the  last  voyage,  on  the  hull,  keel 
and  tackle  of  the  ship;  —  10.  Damages  due  to  shippers  for  default  of  delivery, 
loss  or  damage  of  their  goods,  occasioned  by  neghgence  of  the  captain  or  crew; 

—  11.  Other  claims  to  which  the  ship  is  specially  subject. 


1)  Ships  can  be  the  subject  of  a  contract  of  pledge  (art.  497),  whenever  it  is  made  evident 
by  an  instrument  public  or  private  which  must  be  entered  on  the  ships  certificate  by  the  direc- 
tor of  the  proper  Customs-House  in  Venezuela  or  by  the  Venezuelan  consul  in  a  foreign 
country  (art.  527  in  conclusion). 
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Los  creditos  privilegiados  comprendidos  en  un  mismo  numero  concurriran 
entre  si  a  prorrata  en  caso  de  insuficiencia. 

572.  Para  que  gocen  del  privilegio  los  creditos  mencionados  en  el  articulo 
anterior  deben  eomprobarse  por  los  medios  siguientes: 

Los  comprendidos  en  el  numero  1°,  por  tasaciones  aprobadas  por  los  tribu- 
nales  competentes. 

Los  del  numero  2°,  por  certificacion  de  la  autoridad  que  haya  presidido  esta 
operacion;  y  a  falta  de  ella  por  relacion  aprobada  por  el  Juez  de  Comercio. 

Los  del  numero  3°,  por  certificaciones  de  los  jefes  de  las  respectivas  Aduanas. 

Los  del  numero  4°,  por  relacion  que  apruebe  el  Juez  de  Comercio. 

Los  del  numero  5°,  por  la  Hquidacion  que  haga  el  capitan  del  Puerto  con 
vista  de  los  roles  y  de  los  libros  de  cuenta  y  razon  de  la  nave,  y  que  aprobare  el  Juez 
de  Comercio. 

Los  del  numero  6°,  por  los  recibos  suscritos  por  el  capitan,  y  por  las  relaciones 
de  este,  confirmadas  con  copia  de  la  diligencia  que  acredita  la  necesidad  del  gasto 
autorizado  por  los  principales  individuos  de  la  tripulacion. 

Los  del  numero  7°:  la  venta  del  buque,  por  el  documento  publico  en  que 
conste  el  contrato ;  los  gastos  de  construccion  y  otros,  cuando  la  nave  no  haya  hecho 
viaje,  por  relacion  suscrita  ante  testigos,  por  los  acreedores  y  por  el  dueiio  y  armador 
de  la  nave ;  los  gastos  hechos  para  el  ultimo  viaje,  por  facturas  de  los  proveedores, 
con  el  recibo  del  capitan  al  pie,  con  tal  que  se  hayan  depositado  duplicados  de  esas 
mismas  facturas  en  la  Aduana,  antes  de  partir  la  nave  6,  a  mas  tardar,  dentro  de 
los  tres  dias  inmediatos. 

Los  del  numero  8°,  por  el  documento  que  compruebe  el  contrato  registrado 
6  depositado,  segun  el  articulo  743. 

Los  del  numero  9  °,  por  las  polizas  6  por  lo  que  conste  de  los  libros  de  los  corre- 
dores. 

Los  del  numero  10,  por  sentencias  judiciales  6  arbitrales. 

Los  del  numero  11,  por  documento  publico  6  privado,  que  se  anotara  en  la 
patente  del  buque  por  el  Administrador  de  la  respectiva  Aduana  en  Venezuela,  6 
por  el  Consul  venezolano  en  pais  extranjero,  y  a  falta  de  este  por  algtma  autoridad 
del  lugar. 

573.  Se  extingue  la  tesponsabilidad  de  la  nave  en  favor  de  los  acreedores: 
1.°  Por  la  venta  de  la  misma  nave,  hecha  judicialmente;  —  2.°  Cuando  despues 
de  una  venta  privada  ha  salido  la  nave  de  viaje,  despachada  en  nombre  y  a  riesgo 
del  comprador,  y  han  pasado  sesenta  dias  desde  que  se  hizo  a  la  vela,  sin  que 
hayan  hecho  oposicion  los  acreedores  del  vendedor. 

La  oposicion  aprovecha  solo  al  acreedor  que  la  haga. 

574.  Si  la  venta  privada  de  una  nave  se  hace  estando  esta  en  viaje,  los  acree- 
dores del  vendedor  conservan  sus  derechos  sobre  ella  6  sobre  su  precio;  pero  se 
extinguiran,  si  habiendo  regresado  la  nave  al  puerto,  sale  de  61  con  arreglo  al  inciso 
2°  del  articulo  anterior. 

575.  En  caso  de  quiebra  del  propietario,  los  acreedores  por  causa  de  la  nave 
seran  preferidos  en  el  precio  de  ella  a  los  demas  acreedores  de  la  masa. 

576.  La  nave  cargada  que  este  para  darse  a  la  vela  despues  de  haber  recibido 
el  capitan  los  despachos  necesarios  para  su  saUda,  no  puede  ser  embargada  a  solici- 
tud  de  ningun  acreedor,  a  menos  que  la  accion  provenga  de  suministraciones  hechas 
para  aprestarla  y  proveerla  para  ese  mismo  viaje.  El  embargo  se  suspendera  si 
se  diere  fianza  suficiente. 

577.  No  estan  sujetas  a  embargo  las  naves  extranjeras  surtas  en  puertos 
venezolanos,  sino  por  deudas  contraidas  en  el  territorio  de  Venezuela,  por  causa 
6  en  utilidad  de  las  mismas  naves. 

Titulo  II.    De  los  propietarios  de  la  nave. 

578.1)  Toda  persona  con  capacidad  legal  para  adquirir  puede  ser  propietaria 
de  nave  venezolana;  pero  para  navegarla  deben  previamente  cumplirse  las  dispo- 
siciones  de  la  ley  sobre  naturalizacion  y  arqueo  de  buques. 

1)  Se  tienen  ■finioam^nte  como  buques  venezolanos:  1.°  los  que  hayan  sido  construidos 
en  los  astilleros  de  la  Reptiblica  para  el  servioio  del  Estado  6  de  los  particulares;  —  2.°  los  que 
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Privileged  claims  included  under  the  same  number  shall  share  between  them- 
selves proportionately  in  case  of  deficiency. 

572.  In  order  to  enjoy  the  preference  the  claims  set  forth  in  the  preceding 
article  must  be  proved  by  the  following  methods: 

Those  included  under  number  1,  by  taxations  approved  by  the  competent 
courts. 

Those  of  number  2,  by  certificate  of  the  authority  who  supervised  the  opera- 
tion; and  in  default  thereof  by  a  report  approved  by  the  Commercial  Judge. 

Those  of  number  3,  by  certificates  of  the  respective  Chiefs  of  Customs. 

Those  of  number  4,  by  a  report  approved  by  the  Commercial  Judge. 

Those  of  number  6,  by  the  settlement  effected  by  the  Harbour-Master  on  inspec- 
tion of  the  Usts  and  books  of  account  of  the  ship,  and  approved  by  the  Commercial 
Judge. 

Those  of  number  6,  by  the  receipts  signed  by  the  captain,  and  by  his  reports, 
confirmed  by  a  copy  of  the  order  which  warrants  the  necessity  of  the  expense,. 
authenticated  by  the  principal  members  of  the  crew. 

Those  of  number  7,  the  sale  of  the  ship,  by  the  pubHc  instrument  in  which  the 
contract  is  set  forth;  expenses  of  construction  and  others,  when  the  ship  has  not 
made  a  voyage,  by  a  statement  subscribed  before  witnesses  by  the  creditors 
and  by  the  owner  and  managing  owner  of  the  ship ;  the  expenses  incurred  for  the 
last  voyage,  by  invoices  of  the  providers  with  the  receipt  of  the  captain  at  the  foot, 
provided  that  the  same  invoices  have  been  lodged  in  duplicate  in  the  Customs- 
House,  either  before  the  departure  of  the  ship,  or  within  three  days  immediately 
following. 

Those  of  number  8,  by  the  document  which  proves  the  contract  registered  or 
lodged,  according  to  art.  743. 

Those  of  number  9,  by  the  poUcies  or  by  what  appears  from  the  books  of  the 
brokers. 

Those  of  number  10,  by  judicial  decrees  or  arbitral  awards. 

Those  of  number  11,  by  instrument  public  or  private,  which  shall  be  noted  in  the 
ship's  certificate  by  the  Director  of  the  particular  Customs  House  in  Venezuela, 
or  by  the  Venezuelan  Consul  in  a  foreign  country,  and  in  default  thereof  by  some 
local  authority. 

573.  The  liability  of  the  ship  in  favour  of  creditors  is  discharged :  1.  By  the  sale 
of  the  ship,  made  under  order  of  the  Court ;  —  2.  When  after  a  private  sale  the  ship 
has  started  on  a  voyage,  despatched  in  the  name  and  at  the  risk  of  the  buyer,  and 
sixty  days  have  elapsed  from  the  sailing,  without  the  creditors  of  the  vendor  having 
raised  any  objection. 

The  objection  only  avails  the  creditor  who  makes  it. 

574.  If  the  private  sale  of  a  ship  is  made  whilst  she  is  on  a  voyage,  the  credi- 
tors of  the  vendor  preserve  their  rights  in  respect  thereof  or  of  the  price ;  but  they 
shall  be  extinguished,  if  after  the  ship  has  returned  to  the  port,  she  sails  there- 
from within  paragraph  2  of  the  preceding  article. 

575.  In  case  of  the  bankruptcy  of  the  owner,  the  creditors  on  account  of  the' 
ship  shall  be  preferred  in  regard  to  the  price  thereof  to  the  other  creditors  of  the 
estate. 

576.  The  laden  ship  which  is  about  to  sail  after  the  captain  has  received  the 
papers  necessary  for  sailing,  cannot  be  restrained  on  the  application  of  any  cre- 
ditor, unless  the  action  arises  from  supplies  afforded  for  the  fitting  out  and  pro- 
visioning thereof  for  that  same  voyage.  The  restraint  shall  be  suspended  if  suffi- 
cient security  be  given. 

577.  Foreign  ships  lying  in  Venezuelan  ports  are  not  subject  to  seizure  except 
for  debts  contracted  in  the  territory  of  Venezuela  for  the  sake  or  advantage  of  such 
ships. 

Title  II.    Of  the  owners  of  ships. 

578.1)  Every  person  having  legal  capacity  to  acquire  can  be  owner  of  a  Vene- 
zuelan ship;  but  in  order  to  navigate  the  same  he  must  previously  comply  with 
the  provisions  of  the  law  on  naturalization  and  meastirement  of  ships. 

1)  As  Venezuelan  ships  are  included  only:  1.  Those  which  have  been  constructed  in 
the  ship-yards  of  the  Republic  for  the  service  of  the  State  or  for  individuals;  —  2.  Those  which 
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579.  Cuando  la  nave  pertenezca  a  varios  participes,  se  seguira  el  voto  de  la 
mayoria  en  toda  deliberacion  que  concierna  al  interes  comun.  Constituye  mayoria 
una  porcion  de  interes  en  la  nave  que  exceda  de  la  mitad  de  su  valor. 

580.  Los  propietarios  de  naves  son  responsables  civilmente  de  los  actos  del 
capitan  y  de  las  obligaciones  que  contraiga  con  relacion  a  la  nave  y  a  la  expedicion; 
pero  podran  libertarse  de  esta  responsabilidad  haciendo  abandono  de  su  interes 
en  la  nave  y  en  sus  fletes. 

El  capitan  que  fuere  propietario  6  copropietario  de  la  nave,  no  podra  hacer 
abandono  de  ella. 

581.  El  abandono  puede  ser  hecho  a  todos  los  acreedores  6  solamente  a  alguno, 
previa  declaratoria  ante  el  Juez  de  Comercio  de  la  jurisdiccion  donde  este  la  Aduana 
donde  fue  inscrita  la  nave  y  transcrita  en  los  registros  de  la  misma  Aduana  maritima. 
La  transcricion  debe  ser  notificada  a  todos  aquellos  a  cuyo  favor  se  hace  y  a  oual- 
quiera  otro  cuya  acreencia  constare  en  dicho  registro. 

582.  Hecho  el  abandono,  cualquier  acreedor  puede  tomar  la  nave  por  su  cuenta 
con  obligacion  de  pagar  a  los  otros  acreedores  privilegiados.  Si  hay  concurso  de 
acreedores,  se  prefiere  al  primero  que  haya  manifestado  tomarla;  y  si  varios  lo 
hicieren  a  la  vez,  al  acreedor  por  mayor  suma. 

Si  ningtin  acreedor  tomare  la  nave  por  su  cuenta,  sera  vendida  en  pubHca 
subasta,  a  solicitud  de  cualquiera  de  los  acreedores,  el  precio  repartido  entre  ellos 
y  lo  que  sobrare  se  entregara  al  propietario. 

583.  El  dueno  de  una  nave  armada  en  guerra  que  no  participa  6  no  es  complice 
de  los  excesos  6  deHtos  que  cometa  en  alta  mar  la  gente  de  guerra  6  la  tripulacion, 
solo  es  responsable  de  la  indemnizacion  por  tales  actos  hasta  la  cantidad  porque 
haya  afianzado,  ademas  del  valor  de  la  nave  y  de  sus  fletes. 

Titulo  III.    Del  capitan. 

584.  El  capitan  es  el  encargado  del  gobierno  y  direooion  de  la  nave,  mediante 
una  retribucion. 

Es  tambien  factor  del  propietario  de  la  nave  y  representante  de  los  cargadores 
en  todo  lo  relative  al  interes  de  la  nave  y  su  carga,  y  al  resultado  de  la  expedicion. 

585.  El  capitan  es  de  libre  nombramiento  del  propietario,  quien  puede  asi- 
mismo  despedirlo. 

Si  el  capitan  despedido  fuere  copropietario  de  la  nave,  puede  exigir  que  los 
demas  participes  le  compren  al  contado  su  parte,  avaluada  por  expertos. 

586.  Toca  al  capitan  escoger  las  personas  que  deben  componer  la  tripulacion, 
de  acuerdo  con  el  propietario  en  cuanto  al  numero  y  calidad  de  los  que  deban  for- 
marla. 

587.  El  capitan  es  civilmente  responsable  por  culpa,  impericia  6  negligencia 
en  el  cumplimiento  de  sus  deberes;  sin  perjuicio  del  procedimiento  criminal  a  que 
se  haga  acreedor  por  fraude  6  dolo. 

Es  tambien  responsable  por  los  hurtos  cometidos  por  la  tripulacion,  salvo 
sus  derechos  contra  los  culpados;  y  de  los  danos  causados  por  las  rifias  de  gente 
de  mar,  y  por  sus  faltas  en  el  servicio  de  la  nave,  a  menos  que  justifique  que  puso 
en  ejercicio  su  autoridad  para  precaverlas,  impedirlas  6  corregirlas  oportunamente. 

588.  Antes  de  admitir  carga  a  bordo,  el  capitan  debe  reconocer  6  hacer  reco- 
nocer  la  nave,  en  la  forma  que  determinan  los  reglamentos  de  marina;  y  no  se  pres- 
tara  a  dirigir  el  viaje,  si  la  nave  no  estuviere  en  estado  de  navegar  con  seguridad. 


siendo  de  construocion  extranjera  hayan  sido  oomprados  por  el  Gobierno  para  la  Marina  de 
Guerra;  —  3.°  los  apresados  al  enemigo  y  los  confiseados  conforme  A  la  Ley;  y  4.°  los  que  se  nacio- 
nalicen  conforme  a  la  Ley.  El  propietario  de  un  buque  que  se  desee  nacionalizar  oeurrira  al  ad- 
ministrador  de  la  Aduana  Maritima  con  la  eseritura  de  compra  &  fin  de  que  se  proceda  &  hacer 
medir  el  buque ;  concluldo  el  arqueo,  se  da  al  interesado  una  oertificacion  en  que  oouste  con  exac- 
titud  las  dimensiones  del  buque  y  el  numero  de  toneladas  que  de  ellas  resulte.  Con  el  documento 
de  propiedad,  la  eertifiaccion  de  arqueo  y  una  fianza  igual  al  valor  del  buque  por  el  buen  uso 
del  pabellon,  oeurrira  el  dueno  k  los  Jefes  de  la  Aduana  y  6stos  le  entregaran  la  patente  de  nave- 
gacidn  (art.  1,  3.°  5.°  y  6.°  de  la  Ley  XXXIII  del  C6digo  de  Hacienda). 
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579.  When  the  ship  belongs  to  several  co-owners,  the  decision  of  the  majority 
shall  rule  in  every  discussion  which  relates  to  the  common  interest.  A  share  in  the 
interest  in  the  ship  which  exceeds  one  half  of  the  value  thereof  constitutes  the 
majority. 

580.  The  owners  of  ships  are  civilly  responsible  for  the  acts  of  the  captain 
and  for  the  obhgations  which  he  contracts  in  regard  to  the  ship  and  the  venture; 
but  they  can  free  themselves  from  such  responsibility  by  abandoning  their  interest  in 
the  ship  and  freight  thereof. 

The  captain  who  is  owner  or  co-owner  of  the  ship,  may  not  declare  abandon- 
ment thereof. 

581.  The  abandonment  can  be  effected  to  all  the  creditors  or  to  one  only, 
after  a  declaration  before  the  Commercial  Judge  of  the  jurisdiction  in  which  the 
Customs-House  in  which  the  ship  was  entered  exists,  transcribed  in  the  registers 
of  the  said  maritime  Customs-House.  The  transcription  must  be  notified  to  all  those 
in  whose  favour  it  is  made  and  to  any  other  whose  claim  is  stated  in  the  register. 

582.  When  the  abandonment  is  made,  any  creditor  can  take  the  ship  on  his 
own  account  with  the  obMgation  of  paying  the  other  privileged  creditors.  If 
there  should  be  a  meeting  of  creditors,  preference  is  given  to  the  first  who  has 
declared  to  take  the  same ;  and  if  several  should  do  so  at  the  same  time,  the  largest 
of  such  creditors. 

If  no  creditor  takes  the  ship  on  his  own  account,  the  same  shall  be  sold  by 
public  auction  at  the  request  of  any  of  the  creditors,  the  price  being  shared  bet- 
ween them,  and  what  remains  over  shall  be  dehvered  to  the  owner. 

583.  The  owner  of  a  ship  used  in  warHke  operations  who  does  not  share  or  is 
not  party  to  the  excesses  or  wrongs  which  the  fighting  or  navigating  crew  may  commit 
on  the  high  seas,  is  only  responsible  for  such  acts  up  to  the  amount  for  which  he  has 
given  a  guaranty,  in  addition  to  the  value  of  the  ship  and  the  freights  thereof. 

Title  III.    Of  the  captain. 

584.  The  captain  is  the  person  entrusted  with  the  control  and  direction  of  the 
ship,  in  return  for  a  remuneration. 

He  is  also  managing  agent  for  the  owner  of  the  ship  and  representative  of  the 
shippers  in  all  relating  to  the  interests  of  ship  and  cargo,  and  the  outcome  of  the 
venture. 

585.  The  captain  is  at  the  free  nomination  of  the  owner,  who  can  also  dismiss 
him. 

If  a  dismissed  captain  should  be  co-owner  of  the  ship,  he  can  insist  that  the 
other  co-owners  purchase  his  share  from  him  for  ready  money,  at  expert  valuation. 

586.  It  concerns  the  captain  to  select  the  persons  to  compose  the  crew,  in  agree- 
ment with  the  owner  in  so  far  as  concerns  the  number  and  quahty  of  those  who 
must  form  it. 

587.  The  captain  is  responsible  at  civQ  law  for  default,  unskHfulness  or  negh- 
gence  in  the  fulfilment  of  his  duties;  without  prejudice  to  criminal  proceedings  to 
which  he  becomes  liable  for  fraud  or  deceit. 

He  is  also  responsible  for  thefts  committed  by  the  crew,  saving  his  rights 
against  the  guilty;  and  for  damages  caused  by  the  disorders  of  the  seamen,  and 
for  their  failures  in  the  service  of  the  ship,  unless  he  proves  that  he  put  into  force 
his  authority  to  prevent,  hinder,  or  correct  them  in  due  time. 

588.  Before  allowing  cargo  on  board  the  captain  must  inspect  or  cause  in- 
spection' of  the  ship,  in  the  manner  directed  by  the  regulations  of  the  mercantile 
marine;  and  shall  not  lend  himself  to  the  control  of  the  voyage,  if  the  ship  should 
not  be  in  a  state  to  navigate  with  safety. 

being  of  foreign  construction  have  been  purchased  by  the  Government  for  the  Navy;  —  3.  Those 
seized  from  the  enemy  and  those  confiscated  by  law;  and  4.  Those  which  are  nationalized  ac- 
cording to  law.  The  owner  of  a  ship  which  it  is  wished  to  nationalize  will  attend  before  the  Direc- 
tor of  the  Maritime  Customs  House  with  the  instrument  of  purchase  in  order  that  the  measure- 
ment of  the  ship  may  be  made;  the  measurement  completed,  a  certificate  is  given  to  the  person 
concerned  in  which  is  precisely  stated  the  dimensions  of  the  ship  and  the  tonnage  calculated 
therefrom.  With  the  document  of  ownership,  the  certificate  of  measurement  and  security  up  to 
the  value  of  the  ship  for  the  proper  use  of  the  flag,  the  owner  shall  attend  before  the  Chiefs  of 
the  Customs-House  and  they  shall  deliver  to  him  the  licence  to  navigate  (arts.  1,  3,  5  and  6  of 
Law  XXXIII  of  the  Exchequer  Code). 
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589.  El  capitan  ti  otro  encargado  bajo  su  responsabilidad,  debe  dar  reoibos 
provisionales  de  los  objetos  cuya  conduccion  toma  a  su  cargo,  con  especificacion 
de  los  envases,  marcas  y  numeros,  cuando  Ueguen  a  bordo  de  su  nave,  para  cambiar- 
los  oportunamente  por  los  conocimientos  de  que  se  hablara. 

690.  Se  considerara  que  los  objetos  ban  sido  embarcados  en  buena  condici6n, 
cuando  no  se  haga  mencion  especial  de  lo  contrario. 

591.  El  capitan  es  responsable  del  deterioro  6  perdida  que  sufra  la  nave  6  el 
cargamento,  a  menos  que  provenga  de  vicio  propio  de  la  cosa  6  de  culpa  del  embarca- 
dor,  de  casos  fortuitos  6  de  fuerza  mayor. 

La  prueba  en  estos  casos  corresponde  al  capitan. 

592,  El  capitan  que  cargue  mercancias  sobre  la  cubierta  de  la  nave  sin  con- 
sentimiento  del  cargador,  sera  responsable  de  todos  los  perjuicios  que  sobrevengan. 

Esta  disposicion  no  es  aplicable  al  comercio  de  cabotaje. 

598.  No  podra  el  capitan  cargar  objetos  por  su  propia  cuenta  sin  pagar  el 
flete  y  sin  consentimiento  del  propietario ;  6  sin  el  de  los  fletadores,  si  la  nave  f uere 
fletada  en  su  totalidad. 

594.  El  capitan  que  navegue  por  cuenta  de  participacion  en  las  utUidades, 
no  podra  hacer  trafico  alguno  por  cuenta  particular. 

En  caso  de  contravencion,  perdera  los  objetos  que  haya  embarcado  y  se  apU- 
caran  en  beneficio  de  los  demas  interesados,  independientemente  de  la  responsa- 
bilidad del  capitan  por  los  demas  perjuicios  que  cause. 

595.  Tan  luego  como  este  cargada  la  nave  y  provista  de  todo  lo  necesario, 
el  capitan  debera  emprender  el  viaje  en  el  primer  momento  favorable,  so  pena  de 
responder  por  los  gastos  y  perjuicios  que  la  demora  cause  a  los  propietarios  de 
la  nave  y  a  los  cargadores. 

596.  Estando  ya  Hsta  una  nave  para  darse  a  la  vela,  el  capitan  y  los  individuos 
de  la  tripulacion  no  pueden  ser  detenidos  por  deuda,  excepto  que  hayan  sido  con- 
traidas  por  razon  de  ese  viaje;  y  aun  en  este  caso  quedan  libres  dando  fianza. 

597.  Durante  el  viaje  debe  el  capitan  informar  al  propietario,  cuantas  veces 
pueda,  sobre  el  viaje  y  el  estado  del  buque. 

598.  En  las  naves  que  no  hagan  simple  comercio  de  cabotaje  se  Uevara  un 
diario  formal,  dividido  en  cuatro  capitulos  en  que  se  anotaran  dia  por  dia  y  cuando 
sea  necesario  hora  por  hora:  1.°  Todo  lo  relativo  a  contabUidad,  pasajeros  y 
equipajes ;  todo  lo  referente  a  las  cosas  cargadas,  los  sucesos  importantes  del  viaje, 
las  deliberaciones  tomadas,  las  entradas  y  gastos  concernientes  a  las  naves  y,  en 
general,  todo  lo  que  se  relaciona  con  el  interes  de  los  propietarios  y  de  los  carga- 
dores ylo  que  pueda  dar  lugar  a  rendimiento  de  cuentas  6  a  una  demanda  judicial; 
—  2.°  La  ruta  6  derrotero  seguidos,  el  camino  reoorrido,  las  maniobras  hechaa, 
las  observaciones  geograficas,  meteorologicas  y  astronomicas  y  todo  lo  que  toca 
a  la  navegacion;  —  3.°  La  carga  6  material  de  a  bordo,  expresando  las  fechas  y 
lugares  de  la  carga,  la  naturaleza,  calidad  y  cantidad  de  las  cosas  cargadas,  su 
destino,  nombre  de  los  cargadores  y  de  los  destinatarios,  lugar  y  fecha  de  la  entrega 
y  todo  lo  correspondiente  al  cargamento;  —  4.°  El  equipaje,  expresando  todo  lo 
que  lo  constituye,  los  utUes  y  los  instrumentos  de  que  esta  provisto  el  buque,  asi 
como  todo  cambio  que  en  el  se  produzca. 

Los  buques  que  hagan  el  comercio  de  cabotaje  solo  estaran  obligados  a  llevar 
un  diario  que  en  sintesis  contenga  todas  las  indicaciones  referentes  a  los  puntos 
que  quedan  detallados. 

Todo  lo  dicho  en  este  articulo  es  sin  perjuicio  de  cumpUr  lo  demas  que  dispongan 
los  reglamentos  de  marina  y  las  leyes  de  Hacienda. 

599.  El  capitan  debe  llevar  a  bordo:  1.°  El  acta  de  nacionaUzacion  y  ar- 
queo;  —  2.°  El  rol  de  equipaje;  —  3.°  Los  conocimientos  y  cartas  de  porte;  — 
4.  °  Las  certificaciones  de  visitas  6  patentes  de  sanidad ;  —  5.  °  Los  comprobantes 
de  pago  6  certificaciones  de  fianza  de  Aduana  6  despacho  de  esta;  —  6.°  Los 
demas  papeles  y  documentos  que  exijan  el  Codigo  y  leyes  de  Hacienda. 

600.  En  el  lugar  donde  morare  el  propietario  de  la  nave  no  podri  el  capitan, 
sin  su  consentimiento,  hacer  reparos,  ni  comprar  velas,  cordajes  ti  ofras  cosas  para 
la  nave,  ni  tomar  dinero  sobre  su  casco,  ni  fletarla. 

601.  Si  estando  el  capitan  en  un  mismo  lugar  con  el  propietario,  se  hallare 
sin  los  medios  necesarios  para  despachar  la  nave  fletada  6  cargada,  requerira  al 
propietario  ante  un  Juez  para  que  suministre  los  fondos;  y  en  el  caso  de  que  no 
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589.  The  captain  or  other  person  in  charge  under  him,  must  give  interim  receipts 
for  the  articles  the  carriage  of  which  he  takes  to  his  charge,  specifying  the  casks, 
marks  and  numbers,  when  they  arrive  on  board  his  ship,  in  order  to  exchange 
them  in  due  course  for  the  bills  of  lading  6f  which  mention  will  be  made. 

590.  It  shall  be  assumed  that  the  articles  have  been  loaded  in  good  condition 
when  no  special  mention  is  made  to  the  contrary. 

591.  The  captain  is  responsible  for  damage  or  loss  sustained  by  ship  or  cargo, 
unless  it  arises  from  inherent  vice  in  the  thing  or  negUgence  of  the  shipper,  fortui- 
tous events,  or  force  majeure. 

The  proof  in  such  cases  lies  on  the  captain. 

592.  A  captain  who  loads  goods  on  the  deck  of  the  ship  without  the  consent 
of  the  shipper,  shall  be  responsible  for  all  the  losses  which  may  supervene. 

This  provision  does  not  apply  to  the  coasting-trade. 

593.  The  captain  may  not  load  articles  on  his  own  behalf  without  paying  the 
freight  and  without  the  assent  of  the  owner ;  or  without  that  of  the  freighters,  if  the 
ship  should  be  freighted  as  a  whole. 

594.  A  captain  who  navigates  on  account  of  a  share  in  the  profits,  shall  not 
be  able  to  trade  on  his  own  private  account. 

Where  he  contravenes  this  rule,  he  shall  lose  the  articles  which  he  may  have 
embarked  and  they  shaU  be  appUed  to  the  advantage  of  the  others  concerned, 
independently  of  the  UabiUty  of  the  captain  for  the  other  damage  he  may  cause. 

595.  As  soon  as  the  ship  is  loaded  and  provided  with  everything  necessary,  the 
captain  must  undertake  the  voyage  at  the  first  favourable  moment,  under  pain  of 
answering  for  the  expenses  and  losses  which  the  delay  may  cause  to  the  owners 
of  the  ship  and  the  shippers. 

596.  When  the  ship  is  ready  to  set  sail,  the  captain  and  the  members  of  the 
crew  cannot  be  detained  for  debt,  unless  for  such  as  have  been  contracted  on  account 
of  that  voyage ;  and  even  in  that  case  they  become  free  on  giving  security. 

597.  During  the  voyage  the  captain  must  notify  the  owner,  whenever  oppor- 
tunity occurs,  respecting  the  voyage  and  state  of  the  ship. 

598.  In  ships  not  carrying  on  merely  a  coasting  trade  there  shall  be  kept 
a  formal  log-book,  divided  into  four  heads,  in  which  day  by  day  and  when  neces- 
sary hour  by  hour  entries  shall  be  made  respecting:  1.  AU  matters  regarding  book- 
keeping, passengers  and  their  belongings;  all  referring  to  goods  loaded,  important 
events  of  the  voyage,  resolutions  arrived  at,  receipts  and  expenses  concerning  the  ship 
and  generally,  whatever  is  concerned  with  the  interests  of  the  owners  and  of  the 
shippers  and  can  be  ground  for  the  rendering  of  an  account,  or  proceedings  at  law;  — 
2.  The  route  or  deviation  followed,  the  course  covered,  manoeuvres  executed,  obser- 
vations whether  geographical,  meteorological  or  astronomical,  and  all  relating  to 
navigation;  —  3.  The  cargo  or  material  on  board,  stating  the  dates  and  places  of 
loadmg,  the  nature,  quality  and  quantity  of  goods  loaded,  their  destination,  names 
of  the  consignors  and  consignees,  place  and  date  of  deUvery  and  aU  relating  to  the 
cargo;  —  4.  The  outfit,  stating  everything  constituting  it,  stores  and  instruments 
with  which  the  ship  is  provided,  as  well  as  any  change  taking  place  therein. 

Ships  which  are  engaged  in  the  coasting  trade  shall  only  be  obHged  to  keep 
a  log-book  which  in  summary  contains  aU  statements  referring  to  the  points  which 
are  enumerated. 

All  provisions  in  this  article  are  without  prejudice  to  the  fulfilment  of  others 
laid  down  in  the  regulations  of  the  mercantile  marine  and  the  revenue  laws. 

599.  The  captain  must  keep  on  board:  1.  The  certificate  of  naturalization  and 
measurement;  —  2.  The  roll  of  the  crew;  —  3.  BUls  of  lading  and  freight  notes;  — 
4.  Certi-ficates  of  inspection  or  bills  of  health;  —  5.  Vouchers  for  payment  or  certi- 
ficates of  allowance  by  the  Customs-House  or  permits  therefrom;  —  6.  Other  papers 
and  documents  enforced  by  the  Revenue  Code  and  laws. 

600.  In  the  place  where  the  owner  of  the  ship  lives,  the  captain  shall  not  be 
entitled  without  his  consent,  to  make  repairs,  to  buy  sail,  rigging  or  other  things 
for  the  ship,  or  to  take  advances  on  bottomry  bond,  or  enter  into  contracts  of 
affreightment. 

601.  When  the  captain  is  in  the  same  place  as  the  owner  and  he  should  find 
himself  without  the  means  necessary  for  the  despatch  of  the  ship  freighted  and 
loaded,  he  shall  call  upon  the  owner  before  the  Judge  te  supply  the  funds;  and  in 
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los  consigne  dentro  de  veinticuatro  horas,  podra  el  capitan,  con  autorizacion  del 
propio  Juez,  tomar  por  contrato  a  la  gruesa  6  por  otra  especie  de  prestamo,  el  dinero 
necesario  por  cuenta  de  la  nave. 

602.  Siempre  que  el  capitan,  durante  el  viaje,  se  halle  sin  medios  para  costear 
en  cases  urgentes  las  reparaciones  6  la  provision  de  cosas  necesarias  a  la  nave,  des- 
pues  de  hacer  constar  la  urgencia  en  una  diligencia  firmada  por  los  principales 
individuos  de  la  tripulacion,  podra  tomar  prestado  a  la  gruesa  sobre  el  casco,  quilla 
y  aparejo  de  la  nave,  6  vender  6  empenar  mercancias  suficientes,  del  propietario 
con  preferencia,  y  en  su  defecto,  de  otros,  previa  la  autorizacion  del  Juez,  en  Vene- 
zuela, y  del  Consul  venezolano,  en  pais  extranjero,  y  en  su  defecto,  de  la  autoridad 
que  conozca  en  materias  mercantUes.  El  propietario  de  la  nave  es  responsable 
de  las  mercancias  empeiiadas  6  vendidas,  con  arreglo  al  precio  corriente  de  las  de 
igual  especie  y  calidad  en  el  lugar  y  tiempo  de  la  descarga;  6  con  arreglo  al  precio 
en  que  fueron  vendidas,  si  no  llegare  la  nave  a  su  destino. 

603.  El  capitan  no  tiene  facultad  para  vender  la  nave. 

604.  Antes  de  salir  de  un  puerto  distinto  del  lugar  en  donde  resida  el  propie- 
tario, el  capitan  debera  dirigir  por  la  via  mas  corta,  una  nota  firmada  en  que  ex- 
prese  los  efectos  cargados,  el  precio  de  los  que  el  hubiere  cargado  por  cuenta  del 
propietario,  las  cantidades  que  hubiere  tomado  prestadas,  el  interes  de  eUas  y  los 
nombres  y  domicUios  de  los  prestamistas. 

605.  El  capitan  podra  hacer  asegurar  el  valor  de  los  objetos  que  hubiere  em- 
barcado  por  cuenta  del  propietario,  y  las  cantidades  que  hubiere  invertido  por  cuenta 
de  la  nave;  pero  dando  aviso  de  haberlo  hecho  al  remitir  la  noticia  de  que  trata 
el  articulo  anterior. 

606.  En  caso  de  naufragio,  averia  6  arribada  forzosa,  el  capitan  esta  en  la 
obhgacion,  con  los  oficiales  e  individuos  de  la  tripulacion,  de  dar,  por  escrito,  un 
informe  sobre  todas  las  circunstancias  del  suceso,  dentro  de  las  veinticuatro  horas 
de  su  llegada  a  un  puerto  cualquiera.  El  informe  se  ratificara  bajo  juramento, 
en  los  puertos  de  la  Repiiblica,  ante  el  Juez  de  Comercio,  y  en  su  defecto,  ante  otro 
Juez;  y  en  paises  extranjeros  ante  el  Consul  venezolano,  y  en  defecto  de  este,  ante 
la  autoridad  competente  del  lugar. 

El  capitan  tomara  dos  copias  certificadas  del  informe  de  que  trata  el  articulo 
anterior  y  de  las  dihgencias  subsecuentes ;  remitira  por  la  via  mas  directa  una  de 
eUas  al  propietario  del  buque  y  guardara  la  otra  para  servir  de  comprobante  al 
rendir  las  cuentas.  Las  partes  interesadas  podran  siempre  hacer  la  prueba  en 
contrario. 

607.  El  capitan  debe  mandar  en  persona  la  nave  en  la  entrada  y  en  la  salida 
de  los  puertos,  abras,  canales  6  rios. 

Debe  servirse  de  un  piloto  experimentado  6  practico,  a  expensas  del  buque 
donde  quiera  que  esto  hubiere  sido  declarado  obhgatorio  por  el  Gobierno,  6  pres- 
crito  por  los  reglamentos  6  usos  locales  en  el  extranjero. 

608.  Despu^s  de  cada  viaje  el  capitan  debe  rendir  al  propietario  de  la  nave 
cuenta  comprobada  de  sus  operaciones  en  el  viaje,  y  entregar  el  saldo  favorable 
al  propietario. 

609.  El  propietario  debe  examinar  la  cuenta  inmediatamente,  aprpbarla, 
si  esta  exacta,  y  pagar  sin  demora  el  saldo,  si  este  fuere  favorable  al  capitan. 

Titulo  IV.    De  los  contratos  de  la  gente  de  mar. 

610.  Las  gentes  que  componen  el  equipaje  6  tripulacion,  son  el  capitan  6 
patron,  los  oficiales,  los  marineros,  los  sirvientes  y  los  obreros  indicados  en  el  rol 
de  equipajes,  formado  de  la  manera  establecida  por  los  reglamentos,  y  adenias 
los  maquinistas,  fogoneros  y  todas  las  demas  personas  empleadas  bajo  cualquier 
denominacion  en  el  servicio  de  las  maquinas  de  los  buques  de  vapor. 

611.  En  el  contrato  entre  el  capitan  y  los  oficiales  y  demas  individuos  de  la. 
tripulacion,  estos  se  comprometen  a  prestar  sus  servicios  para  hacer  uno  6  varies 
viajes,  cada  une  en  su  cahdad,  mecfiante  una  retribucion  cenvenida,  ya  de  una 
cantidad  fija  por  mes  6  por  viaje,  ya  de  una  parte  de  los  fletes  6  de  las  utUidades 
que  se  hagan ;  y  el  capitan  a  darles  lo  que  les  corresponda  segiin  el  contrato  y  segiin 
la  ley.  Estas  obUgaciones  reciprocas  deben  hacerse  constar  en  el  rol;  pero  a  falta. 
de  esto,  se  admite  cualquiera  otra  clase  de  prueba. 
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the  event  of  his  not  supplying  them  within  twenty-four  hours,  the  captain  may 
with  the  authority  of  the  appropriate  Judge,  obtain  by  bottomry  contract  or  other 
kind  of  loan,  the  money  necessary  on  account  of  the  ship. 

602.  Whenever  the  captain,  during  the  voyage,  finds  himself  without  means 
to  meet  in  urgent  cases  the  repairs  or  provisioning  necessary  for  the  ship,  he  shall 
after  having  stated  the  urgency  in  a  report  signed  by  the  principal  members  of  the 
crew,  obtain  a  bottomry  advance  on  the  security  of  the  huU,  keel  and  tackle  of 
the  ship,  or  sell  or  charge  sufficient  goods,  those  of  the  owner  preferably,  and  in 
his  default,  of  others,  after  the  authorization  of  the  Judge  in  Venezuela,  and  of  the 
Venezuelan  Consul  in  a  foreign  country,  and  in  his  absence,  of  the  authority  which 
has  cognizance  of  commercial  affairs.  The  owner  of  the  ship  is  responsible  for  the 
goods  charged  or  sold,  according  to  current  prices  of  those  of  the  like  kind  and 
quality  at  the  place  and  time  of  the  unloading;  or  according  to  the  price  at  which 
they  were  sold,  if  the  ship  should  not  reach  the  destination  thereof. 

603.  The  captain  has  no  power  to  sell  the  ship. 

604.  Before  saihng  from  a  port  different  from  the  place  iu  which  the  owner 
resides,  the  captain  must  despatch  by  the  shortest  route,  a  note  signed  setting 
forth  the  goods  loaded,  the  price  of  those  which  he  has  loaded  on  account  of 
the  owner,  the  amounts  which  he  has  obtained  as  advances,  the  interest  thereon, 
and  the  names  and  residences  of  the  lenders. 

605.  The  captain  can  cause  to  be  insured  the  value  of  the  goods  which  he  has 
embarked  on  account  of  the  owner,  and  the  amounts  which  he  has  spent  on  of 
account  of  the  ship ;  but  giving  notice  of  having  done  so  in  transmitting  the  notice 
of  which  the  preceding  article  treats. 

606.  In  the  event  of  shipwreck,  damage  or  forced  anchorage,  the  captain  is 
under  the  obHgation,  together  with  the  officers  and  members  of  the  crew,  of  giving, 
in  writing,  a  report  on  aU  the  circumstances  of  the  event,  within  twenty-four  hours 
of  arrival  at  any  port.  The  report  shall  be  ratified  under  oath,  in  the  ports  of 
the  RepubUc  before  the  Commercial  Judge,  and  failing  him,  before  another  Judge ; 
and  in  foreign  countries  before  the  Venezulan  Consul,  and  failing  him,  before  the 
competent  local  authority. 

The  captain  shall  take  two  authenticated  copies  of  the  report  of  which  the 
former  article  treats  and  of  the  consequent  proceedings;  he  shall  transmit  by  the 
most  direct  road  one  of  them  to  the  owner  of  the  ship  and  shall  preserve  the  other 
to  serve  as  a  voucher  on  the  rendering  of  accounts.  Parties  concerned  can  always 
advance  proof  to  the  contrary. 

607.  The  captain  must  in  person  take  command  of  the  ship  on  the  entry  and 
on  the  sailing  from  the  ports,  havens,  canals  or  rivers. 

He  must  avail  himself  of  an  experienced  pilot,  at  the  expense  of  the  ship, 
where  pilotage  has  been  declared  compulsory  by  the  Government,  or  prescribed 
by  the  regulations  or  local  usages  abroad. 

608.  After  each  voyage  the  captain  must  render  to  the  owner  of  the  ship  an 
account,  vouched,  regarding  his  operations  on  the  voyage,  and  hand  over  the  balance 
found  in  favour  of  the  owner. 

609.  The  owner  must  forthwith  examine  the  account,  approve  it,  if  it  be  cor- 
rect, and  without  delay  pay  the  balance  if  it  should  be  in  favour  of  the  captain. 

Title  IV.    Of  the  contracts  of  the  seamen. 

610.  The  men  who  compose  the  complement  or  crew,  are  the  captain  or  master, 
the  officers,  the  seamen,  the  servants,  and  artificers  indicated  on  the  roll  of  the 
crew  formed  in  the  maimer  appointed  by  the  regulations,  and  further  the  engineers, 
firemen  and  all  other  persons  employed  under  any  description  in  the  service  of  the 
machinery  of  steam-ships. 

611.  In  the  contract  between  the  captain  and  the  officers  and  other  members 
of  the  crew,  the  latter  are  bound  to  afford  their  services  to  make  one  or  several  voy- 
ages, each  one  according  to  his  condition,  in  return  for  an  agreed  remuneration, 
either  of  one  fixed  amount  by  month  or  by  voyage,  or  of  a  proportion  of  the  freight 
and  of  the  profits  which  may  be  made ;  and  the  captain  undertakes  to  give  them 
what  belongs  to  them  according  to  contract  or  according  to  law.  Such  mutual  obli- 
gations must  be  set  out  on  the  roll;  but  in  default  thereof,  any  other  kind  of  proof 
is  admissible. 
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612.  Es  prohibido  a  la  gente  de  mar  poner  carga  a  bordo  de  la  nave  por  su 
propia  cuenta,  sin  permiso  del  capitan  y  sin  pagar  el  flete. 

613.  Si  el  viaje  convenido  no  tuviere  lugar  por  hecbos  de  los  propietarios, 
del  capitan  6  de  los  fletadores,  los  hombres  de  mar  podran  retener  como  indemniza- 
cion  lo  que  se  les  bubiere  avanzado  a  cuenta  de  sus  sueldos,  6  si  lo  prefieren  pedir 
un  mes  de  sueldo ;  y  si  el  ajuste  fuere  por  viaje  se  calculara  distribuyendo  el  salario 
convenido  entre  los  dias  de  la  duracion  probable  del  viaje,  a  juicio  de  peritos. 

De  cualquier  manera  que  se  bubiere  becho  el  ajuste,  tienen  derecho  a  lo  que 
les  corresponde  por  los  dias  empleados  en  el  apresto  de  la  nave. 

614.  Si  la  interrupcion  del  viaje  tuviere  lugar  despues  de  baber  salido  la  nave 
del  puerto,  recibiran  los  salaries  integros  que  babrian  devengado  si  se  bubiera  reali- 
zado  el  viaje.  Si  el  ajuste  bubiere  sido  por  mes,  se  calculara  la  duracion  probable 
del  viaje.  Tambien  tendran  derecbo  a  que  se  les  proporcione  trasporte  al  lugar 
en  que  debia  terminar  el  viaje  6  el  punto  de  donde  salio  la  expedicion,  segun  mas 
les  conviniere. 

615.  Si  antes  de  comenzar  el  viaje  ocurriere  interrupcion  de  comercio  con  el 
lugar  a  que  estaba  destinada  la  nave  6  esta  fuere  embargada  por  orden  del  Gobierno, 
la  gente  de  mar  solo  tiene  derecbo  al  salario  por  los  dias  empleados  en  el  apresto 
de  la  nave,  y  el  contrato  queda  rescindido. 

616.  Si  la  interrupcion  de  comercio  6  el  embargo  de  la  nave  ocurriere  durante 
el  curso  del  viaje,  recibiran  sus  salarios  basta  que  scan  despedidos;  y  ademas  ten- 
dran el  derecho  de  trasporte,  segtin  lo  dispuesto.  en  el  articulo  614. 

617.  Si  el  viaje  se  prolonga  voluntariamente,  el  salario  de  la  tripulacion  contra- 
tada  por  viaje  se  aumenta  en  proporcion;  pero  si  voluntariamente  se  acorta,  nada 
se  le  rebaja. 

618.  Si  la  gente  de  la  tripulacion  bubiere  sido  ajustada  a  la  parte  de  utiH- 
dades  sobre  el  cargamento  6  sobre  el  flete,  no  tiene  derecbo  a  indemnizacion  alguna 
por  la  ruptura,  demora  6  prolongacion  del  viaje  causadas  por  fuerza  mayor;  pero 
si  provinieren  de  hecbos  de  los  cargadores,  tiene  derecho  a  su  parte  proporcional 
en  las  indemnizaciones  que  estos  tengan  que  pagar;  y  si  provinieren  de  hecbos 
del  capitan  6  propietario  del  buque,  estos  estan  obligados  a  indemnizarla. 

619.  Si  la  gente  de  la  tripulacion  fuere  ajustada  por  varios  viajes,  puede  exigir 
el  pago  de  sus  salarios  despues  de  terminado  cada  viaje. 

620.  En  el  caso  de  perdida  total  de  la  nave  y  del  cargamento  por  naufragio 
6  apresamiento,  la  gente  de  la  tripulacion  queda  ein  accion  a  sus  salarios,  reteniendo 
las  anticipaciones  que  bubiere  recibido. 

621.  Si  se  salva  alguna  parte  de  la  nave  6  del  cargamento,  los  marineros  ajus- 
tados  por  mes  6  por  viaje  recibiran  del  producto  de  los  restos  de  la  nave  salvados 
sus  salarios  basta  el  dia  de  la  p6rdida;  y  si  ese  producto  no  alcanzare,  seran  pagados 
subsidiariamente  del  flete. 

Los  ajustados  sobre  el  flete  son  pagados  de  sus  salarios  solo  sobre  el  flete,  en 
proporcion  del  que  cobre  el  capitan. 

622.  Los  marineros,  de  cualquiera  manera  que  hayan  sido  ajustados,  tienen 
siempre  derecho  a  salario  por  el  tiempo  que  empleen  en  salvar  los  restos  de  la  nave 
y  los  efectos  naufragados. 

623.  Cualquier  servicio  extraordinario  sera  mencionado  en  el  registro  y  podra 
dar  lugar  a  una  recompensa  extraordinaria. 

624.  El  marinero  herido  6  contuso  en  servicio  de  la  nave,  6  que  durante  la 
navegacion  cayere  enfermo,  recibira  su  salario  y  sera  curado  y  asistido  a  expensas 
de  la  nave. 

El  marinero  sera  curado  y  asistido  a  expensas  de  la  nave  y  del  cargamento, 
si  fuere  horido  en  defensa  de  la  nave  contra  enemigos  6  piratas. 

En  caso  de  mutilacion,  el  marinero  sera  indemnizado,  segtin  convenio  que 
se  celebre;  y  en  su  defecto,  a  juicio  de  expertos. 

Si  el  marinero  herido  6  enfermo  no  pudiere  continuar  viaje,  el  capitan  debera 
dejar  fondos  suficientes  para  su  curacion  y  asistencia.  El  marinero  tendra  derecho 
ademas  a  sus  sueldos ;  y  sus  gastos  de  regreso  le  seran  abonados  de  la  nave,  su  flete, 
y  en  su  caso,  del  cargamento. 
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612.  It  is  forbidden  to  the  seamen,  to  place  cargo  on  board  the  ship  on  their 
own  account,  without  the  'permission  of  the  captain  and  the  payment  of  freight. 

613.  If  the  agreed  voyage  should  not  take  place  by  reason  of  the  conduct  of 
the  owners,  of  the  captain  or  of  the  freighters,  the  seamen  can  retain  as  compensation 
what  has  been  advanced  to  them  on  account  of  wages,  or  if  they  should  prefer  it 
they  can  demand  a  month's  wages ;  and  if  the  agreement  should  be  by  the  voyage 
it  shall  be  calculated  by  distributing  the  agreed  salary  over  the  days  of  the  probable 
duration  of  the  voyage,  in  the  opinion  of  experts. 

In  whatever  manner  the  agreement  should  be  made,  they  have  the  right  to 
what  is  due  to  them  for  the  days  spent  in  preparing  the  ship. 

614.  If  the  interruption  of  the  voyage  should  take  place  after  the  sailing  of  the 
ship  from  the  port,  they  shall  receive  the  whole  wages  which  they  would  have 
earned  if  the  voyage  had  been  effected.  If  the  agreement  should  be'  made  by  the 
month,  it  shall  be  calculated  according  to  the  probable  duration  of  the  voyage. 
They  shall  also  have  the  right  to  be  conveyed  to  the  place  in  which  the  voyage 
ought  to  terminate  or  the  point  from  which  the  venture  started,  whichever  should 
best  suit  them. 

615.  If  before  the  commencement  of  the  voyage  an  interruption  of  trade  should 
happen  with  the  place  to  which  the  ship  is  bound  or  the  ship  should  be  seized 
by  order  of  the  Grovemment,  the  seamen  have  only  the  right  to  wages  for  the  days 
spent  in  preparing  the  ship,  and  the  contract  becomes  rescinded. 

616.  If  the  interruption  of  trade  or  the  seizure  of  the  ship  should  occur  during 
the  course  of  the  voyage,  they  shall  receive  their  wages  up  to  their  being  discharged; 
and  further  they  shaU  have  the  right  of  conveyance,  according  to  the  provision 
of  art.  614. 

617.  If  the  voyage  is  prolonged  intentionally,  the  wages  of  the  crew  signed- 
on  for  the  voyage  are  proportionately  increased;  but  if  it  is  intentionally  shortened, 
they  are  in  no  way  subject  to  rebate.  ^"'' 

618.  If  the  men  of  the  crew  should  have  signed-on  on  the  terms  of  receiving 
a  share  of  the  profits  on  the  cargo  or  on  the  freight,  they  have  no  right  to  any 
compensation  for  the  abandonment,  delay  or  prolongation  of  the  voyage  caused  by 
force  majeure;  but  if  such  should  arise  from  acts  of  the  shippers,  they  have  the 
right  to  their  proportionate  share  in  the  damages  which  the  latter  have  to  pay; 
and  if  they  arise  from  acts  of  the  captain  or  owner  of  the  ship,  the  latter  are 
obliged  to  compensate  the  crew. 

619.  If  the  crew  should  be  engaged  for  several  voyages,  they  can  enforce  pay- 
ment of  their  wages  after  each  voyage  is  terminated. 

620.  In  the  event  of  total  loss  of  the  ship  and  cargo  by  shipwreck  or  captvire, 
the  crew  remains  without  any  right  of  action  for  wages,  retaining  the  advances 
which  they  have  already  received. 

621.  If  any  part  of  the  ship  or  cargo  is  salved,  the  seamen  engaged  by  the 
month  or  by  the  voyage  shall  receive  from  the  proceeds  of  the  remains  of  the  ship 
salved  their  wages  up  to  the  day  of  the  loss;  and  if  such  proceeds  should  not  be 
sufficient,  they  shall  be  paid  in  the  next  place  out  of  the  freight. 

Those  engaged  with  reference  to  the  freight  are  paid  in  respect  of  their  wages 
as  against  the  freight  only  in  proportion  to  that  recovered  by  the  captain. 

622.  The  seamen,  in  whatever  manner  they  may  have  been  engaged,  always 
have  the  right  to  wages  for  the  time  expended  by  them  in  salving  the  remains  of 
the  ship  and  the  effects  wrecked. 

623.  Any  extraordinary  service  shall  be  recorded  on  the  log  and  shall  be 
ground  for  an  extraordinary  remuneration. 

624.  A  seaman  who  is  wounded  or  injured  in  the  service  of  the  ship,  or  who  during 
the  navigation  falls  Ul,  shall  receive  his  wages  and  shall  be  treated  and  assisted 
at  the  expense  of  the  ship. 

A  seaman  shall  be  treated  and  assisted  at  the  expense  of  the  ship  and  of 
the  cargo  if  he  should  be  wounded  in  defence  of  the  ship  against  enemies  or  pirates. 

In  case  of  disablement,  the  seaman  shall  be  compensated,  according  to  an  agree- 
ment to  be  made;  and  in  default  thereof,  according  to  expert  valuation. 

If  a  seaman,  woimded  or  sick,  should  not  be  able  to  continue  the  voyage, 
the  captain  must  afford  funds  sufficient  for  his  treatment  and  assistance.  The 
seaman  shall  have  the  right  in  addition  to  his  wages;  and  his  expenses  of  return 
shall  be  paid  to  him  by  the  ship,  the  freight  and,  as  the  case  may  be,  the  cargo. 
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625.  Si  la  herida  6  contusi6n  sobrevinieren  al  marfnero  con  ocasion  de  haber 
ido  &  tierra  sin  permiso  competente,  s61o  tiene  dereoho  A  los  salaries  por  el  tiempo 
que  ha  servido ;  la  curaci6n  y  asistencia  serdn  &  sus  expensas ;  y  aun  podrA  ser  des- 
pedido,  si  de  lo  contrario  resultare  retardo  en  el  viaje. 

626.  Si  durante  el  viaje  muriere  el  marinero  que  hubiere  sido  ajustado  por 
mes,  sus  salaries  se  le  deber&n  hasta  el  dia  de  su  falleciniiento. 

Si  hubiere  sido  ajustado  por  viaje,  se  le  deberd  la  mitad,  si  falleoiere  &  la  ida; 
y  el  total,  si  fuere  al  regreso. 

Si  hubiere  sido  ajustado  i  la  parte  de  utilidades  sobre  el  cargamento  6  sobre 
el  flete,  se  le  deberd  su  parte  Integra. 

Tambi6n  se  le  deberdn  por  entero  los  salaries  6  utiUdades,  si  muriere  en  defensa 
de  la  nave  y  6sta  llegare  k  buen  puerto. 

627.  El  marinero  que  fuere  capturado  defendiendo  la  nave  6  con  ocasi6n  de 
haber  sido  enviado  por  mar  6  por  tierra  en  servioio  de  la  nave,  tiene  dereoho  al  pago 
integro  de  sus  salaries  6  utilidades,  si  la  nave  Ilega  &  buen  puerto. 

Tiene  ademds  dereoho  &  una  indemnizaci6n,  fijada  por  expertos,  para  su  resoate, 
si  la  nave  Uegare  &  buen  puerto. 

El  cargamento  contribuir4  con  la  nave  i,  dioha  indemnizaci6n,  si  la  captura 
hubiere  tenido  lugar  defendiendo  la  nave,  6  habiendo  sido  enviado  el  marinero 
en  servicie  asi  de  la  nave  como  del  cargamento. 

628.  Cuando  el  capit&n  despide  d  ofioiales  6  &  marineros  con  causa  legitima, 
debe  pagarles  sus  salaries  convenidos  hasta  el  dia  de  la  despedida,  oaloulados  seglin 
el  camino  hecho. 

Si  la  despedida  tuviere  lugar  antes  de  principiar  el  viaje,  serdn  pagados  por 
los  dias  que  hubieren  servido. 

629.  Sen  causas  legitimas  de  despedida:  1.°  Lainsubordinaoi6n;  —  2.°  La 
embriaguez  habitual;  —  3.°  Las  riiias  y  vias  de  hecho  d  bordo;  —  4.°  La  ruptura 
del  viaje  por  causa  legal;  —  5.°  El  abandono  de  la  nave  sin  permiso;  —  6.°  La 
inhabiUtacidn  para  desempenar  las  funcienes  y  cumpHr  los  deberes  de  su  respective 
cargo. 

630.  El  marinero  que  pruebe  haber  sido  despedido  sin  justa  causa  despu6s 
de  principiado  el  viaje,  tiene  dereoho,  por  via  de  indemnizaci6n,  d  los  salaries  iitite- 
gros  y  &  los  gastos  de  regreso  al  puerto  en  que  se  embarc6.  Esta  indemmzaci6n 
se  reduce  &,  la  tercera  parte  de  los  salaries,  si  el  marinero  fuere  despedido  antes 
de  principiado  el  viaje. 

El  capitdn  sujeto  al  page  de  estas  indemnizaciones  no  tiene  dereoho  &  ser  reem- 
bolsado  por  la  nave. 

631.  En  ningtin  case  puede  el  capit&n  despedir  &  un  marinero  en  pais  ex- 
tranjero. 

632.  La  gente  de  mar  puede  resoindir  sus  contratos:  1.°  Por  la  variaoi6n 
del  destine  de  la  nave  antes  de  principiarse  el  viaje  para  el  cual  se  hubiere  cen- 
tratade;  —  2.°  Por  la  supervenienoia  de  una  guerra  que  penga  la  nave  en  peUgro, 
ya  sea  antes  de  principiar  el  viaje,  ya  despues  de  principiado;  —  3.°  Pordeola- 
rarse  una  enf ermedad  epid6mica  &  bordo  6  en  el  puerto  del  destine ;  —  4.  °  Por  la 
muerte  6  despedida  del  capitd.n  antes  de  la  salida  de  la  nave;  —  5.°  Per  la 
falta  de  convoy,  cuando  se  hubiere  ajustado  para  navegar  bajo  la  esoolta  de 
buques  de  guerra ;  —  6.  °  Per  enf  ermedad  que  le  inhabilite  para  prestar  el  servicie 
4  que  se  hubiere  comprometido. 

633.  La  gente  de  mar  estd  obHgada  &  continuar  sirviende,  si  el  capit&n,  estando 
en  puerto  extranjero,  hace  vela  &  etro  puerto,  aunque  por  esto  se  alargare  el  viaje. 

Los  que  estuvieren  ajustados  por  viaje,  recibir&n  en  este  case  un  aumento 
preporcienal  en  sus  salaries. 

634.^)  Se  prehibe  &  la  gente  de  mar  intentar  teda  espeoie  de  acoidn  contra  el 
capit&n  6  la  nave  antes  de  terminar  el  viaje,  so  pena  de  perder  integramente  sus 
salaries. 


_in  el  art.  57  de  la  Ley  de  C6nBul6s  6sto8  procurar&n  que  se  deoidan  por  Arbitro 
las  desaveniencios  que  ocurran  entre  capitanes  y  marineros  venezolanos  y  ouidardn  (art.  62) 
de  que  las  estipulaoiones  entre  capitanes  y  marineros  aoan  fielmente  oumplidas,  &  fin  de  evitar 
que,  sin  justa  causa,  se  encuentren  diohos  marineros  despedidos  6  abandonados  en  palses  ex- 
tranjeros,  6  los  buques  queden  privados  de  la  dotaci6n  neceaaria.  En  el  aft.  18  del  tratado  de 
extradioci6n  con  Bolivia,  en  el  art.  16  del  tratado  de  extradicoi6n  con  EspaiSa,  on  el  art.  24  del 
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625.  If  the  wounding  or  injury  should  happen  to  the  seaman  whilst  having 
gone  ashore  without  due  permission,  he  shall  only  have  the  right  to  his  wages  for 
the  time  he  has  served;  the  treatment  and  assistance  shall  be  at  his  own  expense; 
and  he  may  even  he  dismissed,  if  delay  of  the  voyage  might  otherwise  occur. 

626.  If  during  the  voyage  the  seaman  should  die,  where  he  has  been  engaged 
by  the  month,  his  wages  shall  be  due  to  him  up  to  the  day  of  his  decease. 

If  he  should  have  been  engaged  for  the  voyage,  there  shall  be  due  to  him  one- 
haK,  if  he  should  die  on  the  outward  voyage;  and  the  whole  i£  he  should  die  on  the 
homeward  voyage. 

If  he  should  have  been  engaged  on  the  terms  of  sharing  profits  on  the  cargo  or 
freight,  there  shall  be  due  to  him  his  whole  share. 

His  whole  wages  or  profits  shall  also  be  due  to  him  if  he  should  die  in  defence 
of  the  ship,  and  a  safe  port  be  reached. 

627.  A  seaman  who  should  be  taken  prisoner  defending  the  ship,  or  when 
despatched  by  sea  or  by  land  ia  the  service  of  the  ship,  has  the  right  to  the  fuU 
payment  of  his  wages  and  profits,  if  the  ship  should  reach  a  safe  port. 

He  has  also  the  right  to  compensation,  fixed  by  experts,  for  his  ransom  if  the 
ship  should  reach  a  safe  port. 

The  cargo  shall  contribute  together  with  the  ship  to  such  compensation,  if  the 
capture  should  take  place  in  defence  of  the  ship,  or  through  the  seaman  having 
been  sent  on  service  both  of  the  ship  and  of  the  cargo. 

628.  When  the  captain  dismisses  officers  or  seamen  on  lawful  ground  he  must 
pay  them  the  wages  agreed  up  to  the  day  of  the  dismissal,  calculated  according  to 
the  distance  traversed. 

If  the  dismissal  should  take  place  before  the  beginning  of  the  voyage,  they  shall 
be  paid  for  the  da3rs  which  they  have  served. 

629.  Lawful  grounds  for  dismissal  are;  1.  Insubordination;  —  2.  Habitual 
drunkenness;  —  3.  Brawling  and  misconduct  on  board;  —  4.  The  break  of  the  voy- 
age for  good  cause;  —  5.  Leaving  the  ship  without  permission;  —  6.  Incapacity 
to  fuKil  the  duties  and  comply  with  the  obligations  of  their  particular  employ- 
ment. 

630.  A  seaman  who  proves  that  he  has  been  dismissed  without  good  cause 
after  the  beginning  of  the  voyage,  has  the  right,  by  way  of  damages,  to  the  whole 
wages  and  the  expenses  of  return  to  the  port  at  which  he  embarked.  Such  damages 
are  reduced  to  the  third  part  of  the  wages,  if  the  seaman  should  be  dismissed 
before  the  beginning  of  the  voyage. 

The  captain  liable  to  the  payment  of  such  damages  has  no  right  to  be  re- 
imbursed by  the  ship. 

631.  In  no  case  may  the  captain  dismiss  a"  seaman  in  a  foreign  country. 

632.  The  contracts  of  seamen  may  [byjrescinded:  1.  For  the  variation  of  the 
destination  of  the  ship  before  the  beginning  of  the  voyage  for  which  they  con- 
tracted; —  2.  By  the  breaking-out  of  a  war  which  places  the  ship  in  peril,  whether 
before  the  beginning  of  the  voyage,  or  after  its  commencement;  —  3.  By  breaking 
out  of  an  epidemic  sickness  on  board  or  at  the  port  of  destination;  —  4.  By  the 
death  or  dismissal  of  the  captain  before  the  sailing  of  the  ship;  —  5.  By  failure 
of  convoy,  when  they  have  been  engaged  to  sail  under  escort  of  war- vessels;  — 
6.  Through  sickness  which  disables  them  from  rendering  the  services  for  which  they 

,  have  bound  themselves. 

633.  Seamen  are  bound  to  continue  to  serve,  if  the  captain  being  in  a  foreign 
port  sets  sail  to  another  port,  although  he  may  thereby  lengthen  the  voyage. 

Those  who  have  engaged  for  the  voyage  shall  in  such  case  receive  a  pro- 
portionate increase  in  their  wages. 

634.^)  It  is  prohibited  to  seamen  to  bring  any  kind  of  action  against  the  cap- 
tain or  the  ship  before  the  end  of  the  voyage,  under  pain  of  wholly  losing  their 
wages. 

1)  According  to  art.  57  of  the  Law  of  Consuls  they  shall  endeavour  that  disputes  which  arise 
between  Venezuelan  captains  and  seamen  should  be  decided  by  arbitration,  and  shall  see  (art.  62) 
that  stipulations  between  captains  and  seamen  are  faithfully  fulfilled,  in  order  to  prevent  that, 
without  just  cause,  seamen  should  find  themselves  dismissed  or  abandoned  in  foreign  coun- 
tries, or  ships  become  deprived  of  the  necessary  complement.  In  art.  18  of  the  treaty  of  extra- 
dition with  Bolivia,  in  art.  16  of  the  treaty  of  extradition  with  Spain,  in  art.  24  of  the  treaty 
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Sinembargo,  cuando  la  nave  se  halla  en  un  puerto,  la  gente  que  hubiere  sido 
maltratada  por  el  capitan  6  que  no  hubiere  recibido  la  manutencion  conveniente, 
podr4  pedir  la  resolucion  de  su  contrato  ante  el  Consul  de  la  Reptiblica,  6  ante 
la  autoridad  competente. 

635.  La  nave  y  el  flete  estan  especialmente  afectos  i,  loa  salarios  de  la  tripu- 
lacion  y  a  las  indemnizaciones  &  que  esta  tenga  derecho. 

636.  Todas  las  disposiciones  de  esta  Seccion  concemientes  a  salarios,  indemniza- 
ciones, asistencia  y  rescate,  son  extensivas  al  capitan,  oficiales  y  demds  individuos 
de  la  tripulacion. 

Titulo  V.    Del  fletamento. 
Seccion  .1.    Del  contrato  de  fletamento. 

637.  El  contrato  de  fletamento  debe  hacerse  por  escrito;  y  si  fuere  por 
documento  privado,  se  haran  de  61  tantos  ejemplares  cuantas  sean  las  partes 
inter  esadas. 

Debe  expresar:  La  clase,  nombre  y  toneladas  de  la  nave;  —  Su  bandera  y 
el  lugar  de  su  matricula;  —  El  nombre  del  capitan  y  de  los  contratantes ;  —  Si 
se  fleta  el  todo  6  parte  de  la  nave;  expresandose  la  cabida,  nlimero  de  toneladas  6 
cantidad  de  peso  6  medida  que  se  obligan  respectivamente  4  cargar  y  recibir;  — 
Los  lugares  y  tiempos  convenidos  para  la  carga  y  descarga;  —  El  precio  convenido 
y  el  tiempo  de  su  pago;  —  La  indemnizaci6n  que  se  pacte  para  los  casos  de 
demora;  —  Cualquiera  otra  condicion  en  que  convengan  los  contratantes. 

638.  El  cambio  de  capitan  6  patron  indicado  en  el  escrito,  aun  por  separacion 
hecha  por  el  propietario  de  la  nave,  no  hace  cesar  los  efectos  del  contrato  de  fleta- 
mento, salvo  convencion  en  contrario. 

639.  Si  el  tiempo  de  la  carga  y  de  la  descarga  no  esta  fljado  en  el  contrato,^ 
se  arregla  segun  el  uso  de  la  plaza  respectiva. 

640.  Si  el  tiempo  y  modo  de  pago  no  estuvieren  fijados  en  el  contrato,  el  flete 
es  exigible,  hecba  que  sea  la  descarga. 

641.  Las  naves  pueden  ser  fletadas  por  viaje,  por  mes,  6  de  cualquier  otra 
manera  en  que  convengan  los  contratantes. 

642.  El  viaje  se  considera  principiado  desde  la  salida  de  la  nave  del  lugar 
donde  principio  a  recibir  su  carga,  6  del  lugar  donde  tomo  el  lastre,  si  debio  saJir 
en  lastre. 

643.  Cuando  la  nave  es  fletada  por  mes,  no  habiendo  pacto  en  contrario,  se 
entiende  que  el  termino  principia  desde  que  se  hace  a  la  vela. 

644.  Si  el  fletador  no  ha  puesto  a  bordo  carga  alguna  en  el  lapso  fijado  por  el 
contrato  6  por  el  uso,  en  su  caso,  el  fletante  puede  a  su  eleccion:  1.°  Exigir  la 
indemnizacion  que  se  haya  fijado  en  el  contrato  para  casos  de  demora  6  una 
que  fijen  expertos,  a  falta  de  convenio;  —  2.°  Bescindir  el  contrato  y  exigir  del 
fletador  la  mitad  del  flete  estipulado;  —  3.°  Emprender  el  viaje  en  lastre,  setenta 
y  dos  horas  despues  de  haber  hecho  citar  al  fletador;  y  exigir  de  este,  rendido  el 
viaje,  integros  el  flete  y  las  estadias  a  que  hubiere  lugar. 

645.  Cuando  el  fletador  no  ha  cargado  sino  parte  de  la  carga  en  el  tiempo 
fijado  en  el  contrato,  el  fletante  tiene  derecho  4  elegir  entre  reclamar  las  indemniza- 
ciones expresadas  en  el  articulo  anterior  y  emprender  el  viaje  con  la  parte  de  carga- 
mento  recibido,  en  los  terminos  expresados  en  el  numero  tercero  del  mismo  articulo, 

646.  Si  la  nave  hubiere  sahdo  del  puerto  con  parte  de  la  carga,  en  virtud 
de  lo  dispuesto  en  el  articulo  anterior,  y  le  sobreviniere  un  caso  de  averia  gruesa, 
el  fletante  podra  exigir  del  fletador,  por  contribucion,  las  dos  terceras  partes  de 
lo  que  le  corresponderia  a  lo  que  no  cargo. 

647.  Cuando  el  fletante  tenga  el  derecho  de  hacer  saUr  la  nave  con  parte  de 
la  carga,  podra  cargarla  sin  el  consentimiento  del  fletador  para  asegurar  el  flete 

tratado  de  amistad  con  Italia,  en  el  art.  9  del  tratado  de  comercio  con  Sspana,  en  el  art.  35  del 
tratado  de  amistad  con  B61gica  y  en  el  art.  29  de  la  convencion  consular  con  Bolivia  ha  estipu- 
lado Venezuela  la  obligacion  reciproca  de  arrestar  y  entregar  a  los  consules,  6,  peticion  escrita 
de  6stos  y  para  que  sean  reembarcados  para  sus  respectivos  paises,  d  los  oficiales,  marineros 
y  otras  personas  pertenecientes  a  la  tripulacion  de  los  navlos  de  comercio  6  de  guerra,  siempre 
que  fuesen  indiciados  6  acusados  de  haber  desertado  sus  buques. 
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When  however  the  ship  is  at  a  port,  seamen  who  have  been  maltreated  by  the 
captain  or  who  have  not  received  due  subsistence,  can  demand  the  rescission  of 
their  contract  before  the  Consul  of  the  Repubhc  or  the  competent  authority. 


The  ship  and  the  freight  are  specially  charged  with  the  wages  of  the  crew 
and  with  the  compensations  to  which  they  are  entitled. 

636.  All  the  provisions  of  this  Section  concerning  wages,  compensations,  assi- 
stance and  ransom,  extend  to  the  captain,  officers  and  other  members  of  the 
crew. 

Title  V.    Of  affreightment. 
Section  I.    Of  the  contract  of  affreightment. 

637.  The  contract  of  affreightment  must  be  made  in  writing ;  and  if  it  should 
be  by  private  document,  there  must  be  made  thereof  as  many  dupUcates  as  there 
are  parties  concerned. 

It  must  set  forth:  The  class,  name  and  tonnage  of  the  ship;  —  The  flag 
thereof  and  place  of  registry ;  —  The  name  of  the  captain  and  of  the  contractors ;  — 
Whether  the  freight  is  for  the  whole  or  part  of  the  ship;  —  The  space,  number 
of  tons  or  amount  in  weight  or  measure  which  they  are  respectively  bound  to 
load  and  accept ;  —  The  places  and  times  agreed  on  for  loading  and  discharge ;  — 
The  price  agreed  and  the  time  of  payment  thereof;  —  The  amount  which  is 
agreed  for  cases  of  demurrage;  —  Any  other  term  on  which  the  contractors 
agree. 

638.  The  change  of  the  captain  or  master  named  in  the  instrument,  even  by 
dismissal  made  by  the  owner  of  the  ship,  does  not  cause  the  effects  of  the  contract 
of  affreightment  to  cease,  unless  there  is  agreement  to  the  contrary. 

639.  If  the  time  of  the  loading  and  discharge  is  not  fixed  in  the  contract,  it 
is  regulated  according  to  the  custom  of  the  particular  place. 

640.  If  the  time  and  method  of  payment  should  not  bo  fixed  in  the  contract, 
the  freight  is  payable  when  the  discharge  is  effected. 

641.  Ships  can  be  chartered  for  the  voyage,  by  the  month,  or  in  any  other 
manner  on  which  the  contractors  agree. 

642.  The  voyage  shall  be  considered  begun  from  the  saiUng  of  the  ship  from 
the  place  where  she  began  to  receive  cargo,  or  from  the  place  where  she  took  ballast, 
if  she  had  to  sail  in  ballast. 

643.  When  the  ship  is  chartered  by  the  month,  there  being  no  agreement  to 
the  contrary,  it  is  understood  that  the  period  begins  from  setting  sail. 

644.  H  the  charterer  has  not  placed  on  board  any  cargo  within  the  period 
fixed  by  the  contract  or  by  custom,  as  the  case  may  be,  the  owner  can  at  his  option : 
1.  Enforce  the  compensation  which  may  have  been  fixed  in  the  contract  for  cases  of 
demurrage  or  which  in  default  of  agreement  experts  may  fix;  —  2.  Rescind 
the  contract  and  recover  from  the  charterer  half  the  freight  stipulated;  —  3.  Under- 
take the  voyage  in  ballast,  seventy-two  hours  after  having  notified  the  charterer; 
and  recover  from  the  latter,  after  the  voyage  is  completed,  the  whole  freight  and 
laydays  to  which  there  may  be  a  claim. 

645.  When  the  charterer  has  only  loaded  part  of  the  cargo  in  the  time  fixed 
in  the  contract,  the  owner  has  the  right  to  choose  between  claiming  the  compen- 
sation appointed  in  the  former  article  and  imdertaking  the  voyage  with  the  part 
of  the  ca;rgo  received,  in  the  terms  expressed  under  the  third  head  of  such  article. 

646.  If  the  ship  should  have  sailed  from  the  port  with  part  of  the  cargo,  in  virtue 
of  the  provision  of  the  preceding  article,  and  there  should  happen  thereto  an  event  of 
general  average,  the  owner  can  exact  from  the  charterer,  by  way  of  contribution 
two  thirds  of  what  would  be  due  to  him  in  respect  of  that  which  he  did  not  load. 

647.  When  the  owner  has  the  right  of  causing  the  ship  to  sail  with  part  of  the 
cargo,  he  can  load  it  without  the  consent  of  the  charterer  in  order  to  assure  the 

of  amity  with  Italy,  in  art.  9  of  the  treaty  of  commerce  with  Spain,  in  art.  35  of  the  treaty 
of  amity  with  Belgium,  and  in  art.  29  of  the  consular  treaty  with  Bolivia,  Venezuela  has 
stipulated  for  the  reciprocal  obligation  of  arresting  and  handing  over  to  the  consuls,  on  their 
written  request,  so  that  they  may  he  re-embarked  for  their  respective  countries,  officers,  seamen 
and  other  persons  belonging  to  the  crew  of  the  mercantile  marine  or  the  navy,  whenever  they 
should  be  suspected  or  accused  of  having  deserted  their  ships. 
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y  la  contribucion  en  el  caso  de  averia  gruesa;  pero  el  beneficio  del  flete  correspon- 
dera  al  fletador,  y  sera  en  su  descargo  la  contribucion  que  en  la  averia  corresponda 
a  estas  mercancias. 

648.  Si  el  fletador,  sin  haber  cargado  nada,  quiere  rescindir  el  contrato  antes 
de  veneer  el  termino  para  cargar,  estipulado  en  el,  podra  hacerlo  pagando  al  fletante 
la  mitad  del  flete  convenido.  Si  hubiere  cargado  algo,  pagara  ademas  los  gastos 
de  descarga  y  los  perjuicios  que  cause  esta  operacion. 

Las  reglas  precedentes  son  apUcables  al  desistimiento  del  fletamento  por  viaje 
redondo;  y  si  este  fuere  por  meses,  se  calculara  por  expertos  la  duracion  probable 
del  viaje. 

649.  Si  el  fletador  cargare  mas  de  lo  convenido  en  el  contrato,  pagara  el  flete 
del  exceso  segun  el  precio  estipulado  en  el  mismo  contrato. 

650.  El  capitan  puede  poner  en  tierra,  en  el  lugar  de  la  carga,  los  efectos  que 
encuentre  en  la  nave,  embarcados  sin  su  consentimiento,  6  cobrar  por  eUos  el  flete 
mds  alto  que  se  aoostumbre  en  la  misma  plaza. 

651.  El  fletante  que  declare  tener  la  nave  mayor  capacidad  de  la  que  tiene, 
es  responsable  de  los  perjuicios  que  ocasione  al  fletador,  salvo  que  el  error  no  exceda 
de  la  cuadragesima  parte,  6  que  la  declaracion  este  conforme  con  la  certificacion 
de  arqueo. 

652.  Si  fletada  una  nave  para  ida  y  vuelta,  retorna  sin  carga  6  con  carga 
incompleta  por  causa  del  fletador,  satisfara  este  el  flete  integro. 

653.  El  fletador  esta  en  la  obUgacion  de  entregar  al  fletante  6  al  capitan,  en 
el  termino  de  cuarenta  y  ocho  boras  despues  de  terminada  la  carga,  los  papeles 
y  dooumentos  prescritos  por  la  ley  para  el  trasporte  de  mercancias,  a  menos  que 
haya  convencion  en  contrario. 

Si  el  fletador  no  cumpliere  con  esta  obligacion,  sera  responsable  de  los  danos 
y  perjuicios;  y  el  fletante  6  el  capitan  podran  ser  autorizados  por  el  Juez,  segtin 
las  circunstancias,  para  descargar  las  mercancias. 

654.  Siempre  que  la  nave  sufriere  retardo  en  su  saUda,  en  su  navegacion  6  en 
el  lugar  de  su  descarga,  por  becho  del  fletador,  sufrira  este  los  gastos  de  la  demora. 

655.  El  fletante  es  responsable  de  los  danos  y  perjuicios  que  sufra  el  fletador, 
si  la  nave  no  pudiere  recibir  la  carga  en  el  tiempo  fijado  en  el  contrato,  6  bubiere 
retardo  en  la  saHda,  en  la  navegacion  6  en  el  lugar  de  su  descarga,  por  culpa  del 
capitan  6  del  mismo  fletante. 

656.  Cuando  una  nave  ofrece  tomar  a  flete  la  carga  que  se  presente,  el  fletante 
6  el  capitan  podran  fijar  el  tiempo  durante  el  cual  la  recibiran.  Despu6s  de  este 
tiempo  la  nave  debera  salir  con  el  primer  viento  6  la  primera  marea  favorable,  si 
no  se  pactare  otra  cosa  entre  el  capitan  y  los  cargadores. 

657.  Si  una  nave  ofrece  tomar  a  flete  la  carga  que  se  presente  y  no  hay  fijado 
tiempo  para  la  salida,  cada  uno  de  los  cargadores  podra  sacar  su  carga  sin  pagar 
flete,  devolviendo  los  conocimientos  que  se  hubieren  firmado  y  pagando  los  gastos 
de  carga  y  descarga. 

Sin  embargo,  si  la  nave  estuviere  ya  cargada  en  mas  de  las  tres  cuartas  partes 
de  su  cabida,  el  capitan  estara  en  la  obligacion  de  sabx  en  la  primera  ocasion  favorable, 
si  lo  exige  la  mayoria  de  los  cargadores,  ocho  dias  despues  de  la  intimacion  al  efecto, 
sin  que  ninguno  de  los  cargadores  pueda  retirar  su  carga. 

658.  Si  ima  nave  fuere  detenida  a  la  saUda,  durante  el  viaje  6  en  el  lugar  de 
la  descarga,  por  becho  6  negHgencia  del  fletador  6  de  algun  cargador,  el  fletador 
6  cargador  seran  responsables  para  con  el  fletante,  el  capitan  y  los  otros  cargadores, 
de  los  danos  y  perjuicios,  a  los  que  quedan  afectas  las  mercancias  cargadas. 

659.  Si  la  nave  fuere  detenida  en  el  acto  de  la  sahda,  durante  el  viaje  6  en  el 
puerto  de  su  descarga  por  culpa  del  capitan,  este  sera  responsable  para  con  el  fleta- 
dor y  cargadores  de  los  danos  y  perjuicios  que  sufran. 

660.  En  los  casos  de  los  dos  articulos  precedentes,  los  danos  y  perjuicios  ser4n 
fijados  por  expertos. 

661.  Si  el  fletador  6  cargador,  sin  consentimiento  ni  conocimiento  del  capitan, 
pusiere  &  bordo  efectos  de  sahda  6  de  entrada  prohibidas,  6  si  causare  por  algiin 
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freight  and  the  contribution  in  the  event  of  general  average;  but  the  advantage 
of  the  freight  will  belong  to  the  charterer,  and  there  shall  stand  to  his  credit  the 
contribution  which  in  the  general  average  relates  to  such  goods. 

648.  If  the  charterer,  without  having  loaded  anything,  wishes  to  rescind  the 
contract  before  the  period  of  loading  stipulated  therein  has  matured,  he  shall  be 
entitled  to  do  so  on  paying  the  owner  one-haK  of  the  agreed  freight.  If  he  should 
have  loaded  anything,  he  shall  in  addition  pay  the  expenses  of  unloading  and  the 
losses  caused  thereby. 

The  preceding  rules  apply  to  the  abandonment  of  the  contract  of  affreight- 
ment for  a  round  voyage;  and  if  it  should  be  by  the  month,  the  probable  duration 
of  the  voyage  shall  be  calculated  by  experts. 

649.  If  the  charterer  should  load  more  than  that  agreed  in  the  contract,  he  shall 
pay  the  freight  for  the  excess  according  to  the  price  stipulated  in  such  contract. 

650.  The  captain  can  land,  at  the  place  of  loading,  goods  he  finds  on  the  ship 
embarked  without  his  consent,  or  collect  in  respect  thereof  the  highest  freight 
ruling  in  that  market. 

651.  An  owner  who  declares  that  the  ship  has  a  greater  capacity  than  that 
which  she  has,  is  liable  for  the  losses  which  he  occasions  to  the  charterer,  except  where 
the  mistake  does  not  exceed  one  fortieth  part,  or  where  the  declaration  is  in  con- 
formity with  the  certificate  of  measurement. 

652.  If  a  ship  is  chartered  for  outward  and  homeward  voyage,  and  returns 
without  or  with  an  incomplete  cargo  and  this  is  caused  by  the  charterer,  the  latter 
shall  satisfy  the  whole  freight. 

653.  The  charterer  is  under  the  obHgation  of  deHvering  to  the  owner  or  to  the 
captain  within  the  period  of  forty-eight  hours  after  the  termination  of  the  loading, 
the  papers  and  documents  prescribed  by  law  for  the  carriage  of  the  goods,  unless 
there  is  an  agreement  to  the  contrary. 

If  the  charterer  does  not  fulfil  this  obligation,  he  shall  be  liable  for  the  dam- 
ages and  lo  sses ;  and  the  owner  or  the  captain  may  be  authorized  by  the  Judge, 
according  to  the  circumstances,  to  unload  the  goods. 

654.  Whenever  the  ship  should  suffer  delay  in  sailing,  during  the  voyage  or 
at  the  place  of  discharge,  through  the  act  of  the  charterer,  the  latter  shall  bear 
the  expenses  of  the  demurrage. 

656.  The  owner  is  liable  for  losses  and  damages  which  the  charterer  sustains 
if  the  ship  should  not  be  ready  to  receive  the  cargo  at  the  time  fixed  in  the  contract, 
or  if  there  should  be  delay  in  sailing,  during  the  voyage,  or  at  the  place  of  discharge, 
through  fault  of  the  capitain  or  of  the  owner  himself. 

666.  When  a  ship  offers  to  take  on  freight  cargo  tendered,  the  owner  or 
the  captain  can  fix  the  time  during  which  they  will  receive  the  same.  After  such 
time  the  ship  must  sail  with  the  first  wind  or  tide  favourable,  if  it  should  not  be 
otherwise  agreed  between  the  captain  and  the  shippers. 

657.  If  a  ship  offers  to  take  on  freight  cargo  tendered  and  no  time  has  been 
fixed  for  the  sailing,  each  one  of  the  shippers  can  withdraw  his  consignment 
without  paying  freight,  returning  back  the  bills  of  lading  which  have  been  signed, 
and  paying  the  expenses  of  loading  and  unloading. 

If  however  the  ship  should  be  already  loaded  to  the  extent  of  more  than  three- 
fourths  of  her  capacity,  the  captain  shall  be  under  the  obUgation  of  sailing  on  the 
first  favourable  occasion^  if  the  majority  of  the  shippers  should  demand  it,  eight 
days  after  an  intimation  to  that  effect,  without  any  of  the  shippers  being  entitled 
to  withdraw  his  consignment. 

658.  If  a  ship  should  be  detained  at  the  sailing,  during  the  voyage  or  at  the 
place  of  discharge,  by  act  or  negligence  of  the  charterer  or  of  any  shipper,  the  char- 
terer or  shipper  shall  be  answerable  towards  the  owner,  the  captain  and  the  other 
shippers,  for  losses  and  damages  to  which  the  goods  loaded  become  subject. 

669.  If  the  ship  should  be  detained  at  the  time  of  sailing,  during  the  voyage, 
or  at  the  port  of  discharge,  through  fault  of  the  captain,  he  shall  be  responsible- 
towards  the  charterer  and  shippers  for  the  losses  and  damages  which  they  shall 
sustain. 

660.  In  the  cases  covered  by  the  preceding  articles,  the  losses  and  damages 
shall  be  fixed  by  experts. 

661.  If  the  charterer  or  shipper,  without  consent  of  the  captain  or  his  know- 
ledge, shotdd  place  on  board  goods  of  prohibited  export  or  import,  or  if  by  any 
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otro  hecho  ilicito  perjuicios  a  la  nave,  al  capitin  6  a  otros  interesados,  debera  in- 
demnizarlos;  y  aun  en  el  caso  de  que  sus  efeotos  fueren  confiscados  debera  pagar 
€l  flete  integro  y  la  averia  gruesa. 

662.  Si  el  capitan  tuviere  que  hacer  reparar  la  nave  durante  el  viaje,  el  fletador 
y  el  cargador  deberan  esperar  que  la  nave  este  reparada,  6  sacar  sus  efectos  pagando 
«1  flete,  los  gastos  de  descarga  y  de  estiva  y  la  averia  gruesa,  debiendo  restituir 
los  conocimientos.  Si  alguno  de  estos  hubiese  sido  despachado  ya,  el  desembarco 
de  los  efectos  solo  podra  tener  lugar  per  disposicion  de  un  tribunal  competente, 
y  bajo  fianza  que  dd  el  fletador  6  cargador  por'las  consecuencias  que  tengan  los 
conocimientos  despachados. 

Si  la  nave  fuere  fletada  por  mes,  no  debera  pagar  flete  durante  la  reparacion; 
ni  aumento  de  flete,  si  la  nave  fuere  fletada  por  viaje. 

663.  Si  la  nave  no  pudiere  ser  reparada,  el  capitan  debera  fletar  por  su  cuenta 
una  6  varias  naves  para  trasportar  las  mercancias  al  lugar  de  su  destino,  sin  poder 
exigir  aumento  de  flete. 

Si  el  capitan  no  pudiere  conseguir  naves  para  el  trasporte,  debera  tomar  todas 
las  medidas  necesarias  para  que  no  sufran  deterioro  las  mercancias,  y  dar  aviso 
a  los  fletadores  6  cargadores,  para  que  eUos  dispongan  la  traslacion  de  las  mercancias 
a  su  destino  primitivo,  u  otra  cosa  que  tengan  por  conveniente. 

En  el  primer  caso,  los  fletadores  6  cargadores  pagaran  el  flete  integro,  y  los 
gastos  de  trasporte  seran  por  cuenta  del  capitan ;  en  el  segundo  caso  pagaran  el  flete 
proporcional  hasta  el  punto  donde  fue  interrumpido  el  viaje,  y  los  gastos  de  ahi  en 
adelante  son  de  su  cuenta. 

664.  Sera  responsable  el  capitan  de  danos  y  perjuicios  y  perdera  el  flete,  si 
se  le  probare  que  la  nave  antes  de  saUr  del  puerto  no  se  hallaba  en  estado  de  navegar. 
La  prueba  es  admisible  no  obstante  las  certificaciones  y  visita  de  saUda. 

665.  Se  debe  el  flete  de  las  mercancias  de  que  el  capitan  se  haya  visto  preci- 
sado  a  disponer  para  necesidades  urgentes  de  la  nave,  en  los  casos  en  que  lo  permita 
€ste  Codigo,  si  la  nave  llegare  a  buen  puerto;  y  en  proporcion  al  camino  hecho,  si 
naufragare. 

666.  Se  debe  el  flete  de  las  mercancias  arrojadas  al  mar  para  salvar  la  nave, 
Bi  reserva  de  la  contribucion  como  averia  gruesa. 

667.  Si  estuviere  bloqueado  el  puerto  a  que  la  nave  va  destinada,  el  capitan, 
si  no  tiene  ordenes  contrarias,  debe  conducir  el  cargamento  a  uno  de  los  puertos 
vecinos  de  la  misma  nacion  a  que  le  fuere  posible  y  permitido  abordar,  y  se  debe 
pagar  el  flete. 

668.  No  se  debe  el  flete  de  las  mercancias  perdidas  por  naufragio  6  zaborda, 
6  apresadas  por  enemigos  6  piratas,  y  si  ha  sido  pagado  anticipadamente  debe 
restituirse,  a  menos  que  haya  convencion  en  contrario. 

669.  Si  la  nave  y  las  mercancias  fueren  rescatadas,  6  si  las  mercancias  fueren 
salvadas  del  naufragio,  el  flete  debera  pagarse  hasta  el  lugar  del  apresamiento 
6  del  naufragio;  y  si  el  capitan  llevare  las  mercancias  a  su  destino,  recibira  integro 
el  flete. 

670.  Ningtin  flete  sera  debido  por  las  mercancias,  parte  del  cargamento,  que 
fueren  salvadas  en  el  mar  6  en  la  costa  sin  cooperacion  del  capitan,  y  que  despu6s 
fueren  entregadas  a  los  interesados. 

671.  Vencido  el  tiempo  de  la  descarga  fijado  en  el  contrato  6  por  disposicion 
legal,  el  capitan  tendra  el  derecho  de  exigir  del  fletador  6  del  consignatorio  la  des- 
carga de  la  nave  y  el  pago  del  flete  y  de  la  averia. 

672.  Si  han  trasourrido  los  dias  de  estadia  y  hay  cuestion  sobre  la  descarga, 
el  capitan  podra,  con  autorizacion  del  Juez,  descargar  las  mercancias  y  ponerlas 
en  deposito  en  manos  de  un  tercero,  sin  perjuicio  del  derecho  del  fletante  sobre 
las  mismas  mercancias. 

673.  El  capitan  no  puede  retener  las  mercancias  a  bordo  de  la  nave  por  falta 
de  pago  del  flete,  de  la  averia  gruesa  6  de  gastos. 

Puede  exigir  el  deposito  de  las  mercancias  en  manos  de  tercero  hasta  el  pago 
de  lo  que  corresponda;  y  si  son  efeotos  sujetos  a  deterioro,  puede  pedir  la  autoriza- 
•ci6n  judicial  para  su  venta. 
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other  unlawful  act  he  should  cause  damage  to  the  ship,  to  the  captain  or  to  others 
concerned,  he  shaU  indemnify  them;  and  even  in  the  case  of  his  effects  being 
confascated  he  must  pay  the  whole  freight  and  contribution  to  general  aver- 
age loss.  ° 

662.  If  the  captain  should  have  to  cause  the  ship  to  be  repaired  during  the 
voyage,  the  charterer  and  the  shipper  must  await  the  repair  of  the  ship,  or  with- 
draw their  goods,  paying  the  freight,  the  expenses  of  discharge  and  of  necessary 
stowage  and  contribution  to  general  average,  the  bills  of  lading  being  restored. 
K  any  of  them  should  have  been  already  forwarded,  the  unloading  of  the  goods 
shall  only  take  place  by  the  order  of  a  competent  tribunal,  and  tmder  security 
that  the  charterer  or  shipper  must  afford,  for  the  consequences  which  the  forwarded 
biUs  of  lading  may  involve. 

If  the  ship  should  be  chartered  by  the  month,  freight  need  not  be  paid  during 
repair;  nor  an  increase  of  freight,  if  the  ship  should  be  chartered  for  the  voyage. 

663.  If  the  ship  should  not  be  capable  of  beiag  repaired,  the  captaia  must 
on  his  own  account  charter  one  or  more  ships  to  transport  the  goods  to  the  place 
of  their  destination,  without  power  of  requiring  an  increase  of  freight. 

If  the  captain  should  not  be  able  to  obtain  ships  for  the  transport,  he  must 
take  aU  means  necessary  to  prevent  the  goods  becoming  depreciated,  and  give 
notice  to  the  charterers  or  shijppers,  in  order  that  they  may  arrange  for  the  trans- 
port of  the  goods  to  their  origiaal  destination,  or  otherwise  as  they  may  find  it 
expedient. 

In  the  first  case,  the  charterers  or  shippers  shall  pay  the  whole  freight,  and 
the  expense  of  transport  shall  be  at  the  charge  of  the  captain;  in  the  second  case 
they  shall  pay  the  freight  proportionate  to  the  point  at  which  the  voyage  was 
broken,  and  the  expenses  from  thence  onwards  are  on  their  own  account. 

664.  The  captain  shall  be  responsible  for  damages  and  losses  and  shall  lose 
the  freight,  if  it  should  be  proved  that  the  ship  at  the  time  of  sailing  from  the  port 
was  not  in  a  fit  condition  for  navigation.  Evidence  of  this  is  admissible  notwith- 
standing certificates  on  inspection  before  sailing. 

665.  Freight  is  due  for  the  goods  which  the  captain  has  found  himself  compelled 
to  dispose  of  for  the  urgent  necessities  of  the  ship,  in  cases  in  which  this  Code  so 
permits,  if  the  ship  should  reach  a  safe  port;  and  in  proportion  to  the  distance 
traversed,  if  it  should  be  wrecked. 

666.  Freight  is  due  for  goods  cast  into  the  sea  to  save  the  ship,  reserving 
contribution  for  general  average. 

667.  If  the  port  to  which  the  ship  is  bound  is  blockaded,  the  captain,  if  he  has 
no  orders  to  the  contrary,  must  carry  the  cargo  to  one  of  the  neighbouring  ports 
of  the  same  State  at  wMch  it  is  possible  and  permissible  put  in,  and  the  freight 
must  be  paid. 

668.  Freight  is  not  due  for  goods  lost  by  shipwreck  or  stranding,  or  seized  by 
enemies  or  pirates,  and  if  it  has  been  paid  ia  advance  it  must  be  restored,  unless 
there  should  be  an  agreement  to  the  contrary. 

669.  If  the  ship  and  the  goods  should  be  ransomed,  or  if  the  goods  should 
be  salved  from  the  shipwreck,  the  freight  must  be  paid  up  to  the  place  of  seizure 
or  of  shipwreck;  and  if  the  captaia  should  bring  the  goods  to  their  destination, 
he  shall  receive  the  whole  freight. 

670.  No  freight  shall  be  due  for  goods,  forming  part  of  the  cargo,  which  are 
salved  at  sea  or  on  the  coast  without  the  co-operation  of  the  captaia,  and  which 
are  afterwards  handed  over  to  those  concerned. 

671.  When  the  time  for  discharge  fixed  by  the  contract  or  by  legal  enactment 
has  arrived,  the  captain  shall  have  the  right  of  requiring  from  the  freighter  or  from 
the  consignee  the  unloading  of  the  ship  and  the  payment  of  freight  and  average. 

672.  If  the  lay-days  have  expired  and  there  is  a  question  regarding  unloadiag, 
the  captaia  shall,  with  the  approval  of  the  Judge,  be  entitled  to  unload  the  goods 
and  place  them  on  deposit  ia  the  hands  of  a  third  person,  without  prejudice  to 
the  lien  of  the  shipowner  over  such  goods. 

673.  The  captaia  cannot  retain  the  goods  on  board  the  ship  for  default  of  pay- 
ment of  freight,  general  average,  or  expenses. 

He  can  require  the  deposit  of  the  goods  with  a  third  person  until  payment 
of  what  is  due;  and  if  the  goods  are  subject  to  depreciation,  he  can  apply  for  judi- 
cial authority  for  their  sale. 
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Si  la  averia  gruesa  no  pudiere  ser  ajustada  inmediatamente,  podra  pedir  la 
consignaci6n  judicial  de  una  suma  que  fijara  el  Juez. 

674.  El  capitan  tiene  preferencia  sobre  todos  los  demas  acreedores  por  el 
flete,  averias  y  gastos  de  las  mercancias  trasportadas,  durante  veinte  dias  de  su 
entrega,  si  no  han  pasado  a  manos  de  terceros. 

675.  El  capitan  que  entregare  las  mercancias  sin  hacerse  pagar  el  flete,  las 
averias  y  otros  gastos,  6  sin  tomar  las  precauciones  que  le  acuerdan  las  leyes  vi^ 
gentes  en  el  lugar  de  la  descarga,  pierde  su  derecho  contra  el  fletador  6  cargador, 
si  estos  probaren  haber  tenido  la  suma  correspondiente  en  poder  de  aquel  que  reci- 
biere  las  mercancias,  6  que  no  pueden  obtener  el  reembolso  por  la  quiebra  de  este. 

676.  Si  el  consignatario  se  negare  a  recibir  las  mercancias,  el  capitan  puede, 
con  autorizacion  del  Juez,  hacer  vender  una  parte,  y  en  caso  necesario,  el  todo, 
para  el  pago  del  flete,  de  las  averias  y  gastos,  debiendo  depositar  judicialmente 
el  exceso;  y  sin  perjuicio  de  sus  derechos  contra  el  fletador  6  el  cargador  por  el 
deficit. 

Si  la  negativa  del  consignatario  se  fundare  en  averias  u  otra  causa  de  que  hu- 
biere  de  responder  el  capitan,  podra  este  ser  obligado  a  dar  fianza  suficiente  antes 
de  pagarsele  el  flete. 

677.  Cuando  el  flete  fuere  ajustado  por  ntimero,  medida  6  peso,  el  capitan 
tendra  el  derecho  de  exigir  que  las  mercancias  sean  contadas,  medidas  6  pesada^ 
en  el  acto  de  la  descarga. 

678.  Si  en  el  caso  del  articulo  que  precede,  el  capitan  descargare  las  mercan- 
cias, sin  contarlas,  medirlas  6  pesarlas,  el  consignatario  tendra  derecho  de  hacer 
constar  su  identidad,  el  numero,  la  medida  6  el  peso,  aun  con  el  testimonio  de  las 
personas  que  hubieren  estado  empleadas  en  la  descarga. 

679.  Si  hubiere  presuncion  de  que  las  mercancias  estan  averiadas  6  disminui- 
das,  el  capitan,  el  consignatario  6  cualquiera  otra  persona  interesada  pueden  exigir  que 
las  mercancias  sean  examinadas  judicialmente  a  bordo  de  la  nave  antes  de  la  descarga. 

Esta  solicitud  por  parte  del  capitan  en  nada  perjudica  su  defensa. 

680.  Si  las  mercancias  fueren  entregadas  mediante  un  recibo  suelto  6  estam- 
pado  en  el  conocimiento,  en  que  se  exprese  que  estan  averiadas  6  disminuidas,  los 
consignatarios  conservan  el  derecho  de  hacerlas  examinar  judicialmente,  siempre 
que  la  soHcitud  se  haga  en  las  cuarenta  y  ocho  horas  despues  de  la  entrega. 

681.  Si  la  averia  6  la  disminucion  no  fueren  visibles  exteriormente,  la  inspec- 
cion  judicial  puede  hacerse  vaUdamente  despues  de  haber  pasado  las  mercancias 
a  manos  del  consignatario,  siempre  que  se  soUcite  en  las  setenta  y  dos  horas  des- 
pues de  la  entrega,  y  que  la  identidad  de  las  mercancias  se  compruebe  segun  lo 
dispuesto  en  el  articulo  678,  6  por  otro  medio  legal. 

682.  El  cargador  no  puede  abandonar  por  el  flete  las  mercancias  que  han 
perdido  de  su  valor,  6  que  se  han  deteriorado  por  vicio  propio  6  por  caso  fortuito. 
Mas  si  son  vasijas  que  contengan  vino,  aceite,  miel  u  otros  uquidos,  y  estos  se  han 
reducido  a  menos  de  la  mitad,  puede  el  cargador  abandonar  6stas  por  el  flete,  ex- 
cepto  que  el  capitan  pruebe  que  la  disminucion  proviao  de  vicio  propio  de  las  vasijas 
6  que  estuvieren  tapadas  defectuosamente. 

683.  El  confcrato  de  fletamento  queda  resuelto  de  derecho,  sin  que  ninguna 
de  las  partes  pueda  exigir  flete  ni  indemnizacion,  si  ocurriere  alguna  de  las  circuns- 
tancias  siguientes,  antes  de  la  saUda  de  la  nave:  1.°  Si  la  sahda  de  la  nave  fuere 
impedida  por  fuerza  mayor;  —  2.°  Si  hubiere  prohibioion  de  exportar  del  lugar 
de  su  sahda  todos  6  parte  de  los  efectos  comprendidos  en  un  mismo  contrato 
de  fletamento,  6  de  importarlos  en  el  de  su  destino;  —  3.°  Si  hubiere  interdiccion 
de  comercio  con  el  pais  a  que  estuviere  destiaada  la  nave,  6  fuere  bloqueado  el 
puerto  del  destino. 

En  estos  casos  los  gastos  de  carga  y  de  descarga  son  por  cuenta  del  fletador, 
y  del  fletante  los  salarios  y  gastos  de  la  tripulacion. 

684.  El  contrato  de  fletamento  podra  resolverse  a  exigencia  de  una  de  las 
partes,  si  antes  de  principiarse  el  viaje  sobreviene  una  guerra  por  la  cual  la  nave 
y  el  cargamento,  6  cualquiera  de  eUos  dejen  de  ser  considerados  como  propiedad 
neutral. 

Si  no  estuvieren  hbres  la  nave  ni  el  cargamento,  ninguna  de  las  partes  puede 
exigir  a  la  otra  indemnizacion  alguna;  los  gastos  de  la  carga  y  de  la  descarga  seran 
en  este  caso  por  cuenta  del  fletador. 
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K  the  general  average  cannot  be  immediately  adjusted,  he  can  request  the 
lodgment  in  court  of  a  sum  which  the  Judge  shall  fix. 

674.  The  captain  has  priority  over  all  the  other  creditors  for  the  freight,  general 
average,  and  expenses  of  the  goods  carried,  during  twenty  days  from  their  deli- 
very, if  they  have  not  passed  into  the  hands  of  third  persons. 

675.  A  captain  who  delivers  goods  without  causing  the  freight,  general 
average  and  other  expenses  to  be  paid,  or  without  taking  the  steps  which  the  laws 
in  force  at  the  place  of  discharge  impose  on  him,  loses  his  right  against  the  charterer 
or  shipper,  if  the  latter  should  prove  that  he  has  had  the  equivalent  sum  in  the  con- 
trol of  the  person  receiving  the  goods,  or  that  he  cannot  obtain  reimbursement 
by  reason  of  the  bankruptcy  of  the  latter. 

676.  If  the  consignee  refuses  to  receive  the  goods,  the  captain  with  the 
authority  of  the  Judge,  may  cause  a  part  and  where  necessary  the  whole  to  be  sold 
for  payment  of  the  freight,  of  general  average  and  of  expenses,  having  to  lodge 
the  balance  in  court;  and  without  prejudice  to  his  rights  against  the  charterer 
or  the  shipper  for  the  deficit. 

If  the  refusal  of  the  consignee  should  be  on  the  ground  of  damage  or  other 
cause  for  which  the  captain  is  answerable,  the  latter  may  be  compelled  to  give 
sufficient  security  before  being  paid  the  freight. 

677.  When  the  freight  has  to  be  calculated  by  number,  measure  or  weight, 
the  captain  shall  have  the  right  of  insisting  that  the  goods  may  be  counted,  measured 
or  weighed  at  the  time  of  unloading. 

678.  If  in  the  case  of  the  preceding  article,  the  captain  should  discharge  the 
goods,  without  counting,  measuring  or  weighing  them,  the  consignee  shall  have 
the  right  of  having  their  identity,  number,  measure  or  weight  ascertained,  even 
by  the  evidence  of  the  persons  who  have  been  employed  in  the  unloading. 

679.  If  there  should  be  a  suspicion  that  the  goods  are  damaged  or  wasted, 
the  captain,  the  consignee  or  any  other  interested  person  can  insist  that  the  goods 
shall  be  judicially  inspected  on  board  the  ship  before  unloading. 

This  apphcation  on  the  part  of  the  captain  in  no  way  prejudices  his  defence. 

680.  If  the  goods  are  delivered  in  return  for  a  receipt,  whether  loose  or 
written  on  the  biU  of  lading,  in  which  it  is  stated  that  they  are  damaged  or  wasted, 
the  consignees  reserve  the  right  of  having  them  judicially  inspected,  whenever  an 
apphcation  is  made  within  forty-eight  hours  of  the  delivery. 

681.  If  the  damage  or  depreciation  should  not  be  obvious  on  view,  the  judicial 
examination  can  be  vahdly  made  after  the  goods  have  reached  the  hands  of  the 
consignee,  whenever  it  is  requested  within  seventy-two  hours  after  dehvery,  and 
the  identity  of  the  goods  is  proved  according  to  the  provisions  of  art.  678,  or  by 
other  methods  known  to  the  law. 

682.  The  shipper  cannot  abandon  for  the  freight,  goods  which  have  lost  their 
value,  or  which  have  been  depreciated  throug;h  inherent  vice  or  by  fortuitous 
event.  But  if  they  are  vessels  containing  wine,  oil,  honey  or  other  liquids, 
and  they  have  been  reduced  at  least  by  one-half,  the  shipper  can  abandon  them 
for  the  freight,  unless  the  captain  proves  that  the  depreciation  proceeded  from 
inherent  vice  of  the  vessels  or  that  they  were  defectively  sealed. 

683.  A  contract  of  affreightment  is  ipso  facto  rescinded,  without  any  of  the 
parties  being  entitled  to  freight  or  compensation,  if  any  of  the  circumstances  follow- 
ing should  occur  before  the  sailing  of  the  ship:  1.  If  the  saihng  of  the  ship  should 
be  prevented  by  force  majeure;  —  2.  If  there  should  be  a  prohibition  against  ex- 
porting the  goods  in  whole  or  in  part  included  in  one  contract  of  affreightment 
from  the  place  of  sailing,  or  against  importing  them  in  that  of  their  destination; 

3.  If  there  should  be  an  interdiction  of  trade  with  the  country  to  which  the  ship 

should  be  boimd,  or  the  port  of  destination  should  be  blockaded. 

In  such  cases  the  expenses  of  loading  and  unloading  are  on  account  of  the 
freighter,  and  the  wages  and  expenses  of  the  crew  on  account  of  the  shipowner. 

684.'  A  contract  of  affreightment  can  be  resciaded  on  the  demand  of  either 
of  the  parties  if  before  the  commencement  of  the  voyage  a  war  should  supervene 
by  which  the  ship  and  the  cargo,  or  either  of  them,  cease  to  be  considered  neutral 

property. 

If  neither  the  ship  nor  the  property  should  be  free,  none  of  the  parties  can 
demand  any  compensation  agamst  the  others;  the  expenses  of  loading  and 
unloading  shall  in  that  event  be  on  account  of  the  freighter. 

17 
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Si  solo  el  cargamento  no  estuviere  libre,  el  fletador  pagara  al  fletante  todos 
los  gastos  necesarios  para  el  equipo  de  la  nave  y  para  los  sueldos  y  manutencion 
de  la  tripulaoion,  hasta  el  dia  en  que  se  exija  la  resolucion;  6  si  las  mercancias  ya 
estuvieren  a  bordo,  hasta  el  dia  de  la  descarga. 

Si  solo  la  nave  no  estuviere  Ubre,  el  capitan  pagara  todos  los  gastos  de  la  carga 
y  de  la  descarga. 

685.  En  los  casos  menoionados  en  los  dos  articulos  anteriores,  el  capitan 
conserva  los  derechos  que  hubiere  adquirido  al  pago  de  estadias,  y  por  averia  gruesa 
por  daiios  sobrevenidos  antes  de  la  resolucion  del  contrato. 

686.  Si  una  nave  fletada  para  varios  destinos,  despues  de  haber  termiaado 
un  viaje,  se  hallare  en  el  puerto  en  que  otro  viaje  deberia  comenzar,  se  observaran 
las  disposiciones  siguientes,  caso  de  sobrevenir  una  guerra  antes  de  principiarse 
el  viaje  nuevo:  1.°  Si  no  estuvieren  Hbres  ni  la  nave  ni  la  carga,  la  nave  debera 
permanecer  en  el  puerto  hasta  la  paz;  6  hasta  que  pueda  sahr  con  un  convoy,  6 
de  otra  manera  segura;  6  hasta  que  el  capitan  reciba  ordenes  del  propietario  y  de 
los  cargadores.  Si  la  nave  estuviere  cargada,  el  capitan  podra  depositar  las  mercan- 
cias en  almacenes  6  en  otros  lugares  seguros,  hasta  que  se  pueda  continuar  el  viaje, 
6  hasta  que  se  tomen  otras  medidas.  Los  sueldos  y  la  manutencion  de  la  tripulacion, 
los  alquileres  de  almacenes  y  demas  gastos  causados  por  el  retardo,  se  pagaran  como 
averia  gruesa.  Si  la  nave  no  estuviere  cargada  aun,  las  dos  terceras  partes  de 
los  gastos  seran  por  cuenta  del  fletador;  —  2.°  Si  la  nave  sola  no  estuviere  Ubre, 
el  contrato  sera  resuelto,  si  lo  exige  el  fletador,  por  lo  que  resta  del  viaje.  Si  la 
nave  estuviere  cargada,  el  fletante  paga  los  gastos  de  carga  y  descarga.  En  este 
caso  solo  podra  exigir  el  flete  por  el  viaje  hecho,  la^  estadias  y  la  averia  gruesa  ;»^ 
—  3.°  Si,  al  contrario,  la  nave  estuviere  Hbre,  y  no  lo  estuviere  el  cargamento, 

y  el  fletador  no  quisiere  cargar  la  nave,  podra  sahr  sin  carga  y  completar  su  viaje, 
con  derecho  a  exigir  la  totaUdad  del  flete,  terminado  que  sea  el  viaje.  Por  lo 
que  respecta  a  averia  y  gastos  de  carga  del  nuevo  cargamento  y  del  flete  que  resulte 
de  este,  se  observara  lo  dispuesto  en  los  articulos  646  y  647. 

687.  Cuando  una  nave  es  fletada  en  lastre  para  otra  plaza  donde  debe  recibir 
carga  para  un  viaje,  queda  resuelto  el  contrato,  si  habiendo  Uegado  la  nave  al  lugar 
de  la  carga,  sobreviene  una  guerra  que  le  impida  seguir  el  viaje,  sin  que  haya  lugar 
4  indemnizacion  por  ninguna  de  las  partes,  si  el  impedimento  proviene  de  la  nave 
sola,  6  de  eUa  y  del  cargamento;  pero  si  proviniere  del  cargamento  solo,  el  fletador 
debera  pagar  la  mitad  del  flete  oonvenido. 

688.  Si  por  sobrevenir  una  interdiccion  de  comercio  con  el  pais  a  que  se  dirija 
la  nave,  6  por  riesgo  de  enemigos  6  piratas,  se  viere  el  capitan  precisado  a  regresar 
con  la  carga,  se  le  debera  solo  el  flete  de  la  ida,  aunque  el  contrato  haya  sido  por 
ida  y  vuelta. 

689.  Subsiste  el  fletamento  cuando  solo  ocurran  accidentes  de  fuerza  mayor 
que  impidan  por  poeo  tiempo  la  salida  de  la  nave,  6  cuando  acontezcan  durante 
el  viaje,  sin  culpa  del  capitan;  sin  lugar,  en  tales  casos,  a  indemnizacion  6  aumento 
de  flete ;  y  si  la  nave  estuviere  fletada  por  mes,  no  se  contara  el  tiempo  de  la  deten- 
cion.  Durante  la  detencion  de  la  nave,  puede  el  fletador  descargar  las  mercancias 
&  su  costa,  a  condicion  de  volverlas  a  cargar  oportunamente. 

690.  Las  disposiciones  contenidas  en  esta  Seccion  son  apUcables  a  los  fleta- 
mentos  parciales. 

Seccion  II.    Del  conocimiento. 

691.  El  cargador  y  el  capitan  que  recibe  la  carga  se  daran  mutuamente  un 
conocimiento  que  expresara:  La  fecha;  —  El  nombre  y  domiciho  del  capitan:  — 
La  clase,  nacionaUdad,  nombre  y  toneladas  de  la  nave;  —  El  nombre  del  cargador 
y  del  consignatario;  —  El  lugar  de  la  carga  y  el  de  su  destino;  —  La  naturaleza 
y  cantidad  de  los  objetos  que  se  han  de  trasportar,  y  sus  marcas  y  numeros;  —  El 
flete  convenido;  —  El  conocimiento  puede  ser  a  la  orden,  al  portador,  6  a  favor 
de  persona  determinada. 

692.  Del  conocimiento  se  haran  los  ejemplares  que  exija  el  cargador,  debiendo 
ser  cuatro  por  lo  menos.  Cada  ejemplar  sera  firmado  por  el  capitan  y  por  el  carga- 
dor, y  debe  expresar  el  numero  total  de  ejemplares  que  se  firmen.  Uno  de  los  ejem- 
plares lo  tomara  el  capitan. 


VENEZUELA:  BILLS  OF  LADING.  125 

K  the  cargo  alone  should  not  be  free,  the  freighter  shall  pay  to  the  shipowner  aU 
the  expenses  necessary  for  the  equipment  of  the  ship  and  for  the  wages  and 
sustenance  of  the  crew,  up  to  the  day  on  which  the  rescission  took  place ;  or  if  the 
goods  should  already  be  on  board,  up  to  the  day  of  the  unloading. 

If  the  ship  alone  should  not  be  free,  the  captain  shaU  pay  aU  the  expenses  of 
the  loading  and  unloading. 

685.  In  the  cases  set  forth  in  the  former  articles,  the  captain  shall  preserve 
the  rights  which  he  shall  have  acquired  for  payment  for  lay-days,  and  for  general 
average  in  respect  of  damage  sustained  before  the  rescission  of  the  contract. 

686.  If  a  ship  chartered  for  several  destinations,  after  having  finished  a  voyage, 
should  be  in  the  port  from  which  another  voyage  ought  to  begin,  the  following 
regulations  shall  be  observed,  in  case  of  a  war  occurring  before  the  beginning  of 
the  fresh  voyage :  1 .  If  neither  the  ship  nor  the  cargo  should  be  free,  the  ship  must 
remain  in  the  port  until  peace ;  or  until  she  can  sail  under  convoy,  or  in  other  safe 
mode;  or  until  the  captaia  shall  receive  orders  from  the  owner  or  from  the  shippers. 
If  the  ship  should  be  loaded,  the  captain  can  deposit  the  goods  in  warehouses 
or  other  secure  places,  until  the  voyage  is  able  to  be  resumed,  or  untU  other 
measures  are  taken.  The  wages  and  the  sustenance  of  the  crew,  the  warehouse- 
dues  and  other  expenses  caused  by  the  delay,  shall  be  paid  as  general  average. 
If  the  ship  should  not  yet  be  loaded,  two  thirds  of  the  expenses  shall  be  on 
account  of  the  charterer;  —  2.  If  the  ship  alone  should  not  be  free,  the  contract 
shall  be  rescinded,  if  the  charterer  so  insists,  for  the  remainder  of  the  voyage.  If 
the  ship  should  be  loaded,  the  ship  owner  pays  the  expenses  of  loading  and  un- 
loading. In  such  case  he  can  demand  only  the  freight  for  the  voyage  made,  the  lay- 
days and  general  average ;  —  3.  If  on  the  other  hand,  the  ship  should  be  free,  and 
the  cargo  should  not  be  so,  and  the  charterer  should  not  wish  to  place  the  cargo 
on  board,  the  ship  can  sail  without  cargo  and  complete  the  voyage,  with  the  right 
of  insisting  upon  the  whole  freight  on  the  termination  of  the  voyage. 

Concerning  average  and  expenses  of  loading  fresh  cargo  and  freight  resulting 
therefrom,  the  provisions  in  arts.  646  and  647  shall  apply. 

687.  When  a  ship  is  chartered  in  ballast  for  another  place  where  she  is  to 
receive  cargo  for  a  voyage,  if  the  ship  having  reached  the  place  of  loading,  a  war 
occurs  which  prevents  her  from  following  the  voyage,  the  contract  becomes  rescinded 
without  occasion  for  compensation  by  any  of  the  parties,  if  the  obstacle  proceeds 
from  the  ship  alone  or  from  the  ship  and  from  the  cargo;  but  if  it  proceeds  from 
the  cargo  alone,  the  charterer  must  pay  one  half  of  the  agreed  freight. 

688.  If  by  reason  of  the  supervening  of  an  interdiction  of  commerce  with 
the  country  to  which  the  ship  is  bound,  or  of  peril  from  enemies  or  pirates,  the 
captain  should  regard  himself  as  bound  to  return  with  the  cargo,  there  shall  be 
freight  due  to  him  for  the  outward  voyage  only,  although  the  contract  may  have 
been  for  going  and  returning. 

689.  The  affreightment  subsists  when  accidents  occur  from  force  majeure  alone, 
temporarily  preventing  the  saiMng  of  the  ship,  or  when  they  arise  during  the  voyage 
without  fault  of  the  captain,  without  any  right,  in  such  cases,  to  compensation  or  in- 
crease of  freight;  and  if  the  ship  should  be  chartered  by  the  month,  the  time 
of  the  detention  shall  not  be  counted.  During  the  detention  of  the  ship,  the  charterer 
can  unload  the  goods  at  his  own  cost,  on  condition  of  duly  returning  them  on  board. 

690.  The  provisions  contained  in  this  Section  apply  to  partial  affreightments. 

Section  11.    Of  the  bill  of  lading. 

691.  The  shipper  and  the  captain  who  receives  the  cargo  shall  miatually  a 
execute  bDl  of  lading  stating:  The  date;  —  The  name  and  address  of  the  captain; 
—  The  class,  nationality,  name  and  tonnage  of  the  ship;  — ■  The  name  of  the 
shipper  and  of  the  consignee;  —  The  place  of  loading  and   that  of  destmation; 

The  nature  and  amount  of  the  goods  which  have  to  be  carried,  and  their  marks  and 

numbers;  —  The  freight  agreed;  —  A  bill  of  lading  can  be  to  order,  to  bearer, 
or  in  favour  of  defined  person.         „,,.„„    t.  ^  j  j  i     ^i,     i.- 

692  There  shall  be  duphcates  of  the  bill  of  ladmg  as  demanded  by  the  shipper, 
there  being  at  least  four.  Each  duplicate  shaU  be  signed  by  the  captain  and  by 
the  shipper,  and  must  state  the  total  number  of  the  duphcates  signed.  The  cap- 
tain shall  take  one  of  the  duplicates. 
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693.  Dentro  de  veinte  y  cuatro  horas  despues  de  terminada  la  carga  deben 
firmarse  los  conocimientos  y  devolverse  al  capitan  sus  recibos  provisionales. 

694.  Si  el  capitan  no  recibiere  los  efectos  contados,  pesados  6  medidos,  podra 
indicar  en  el  conocimiento  que  ignora  su  especie,  numero,  peso  6  medida. 

695.  Si  el  capitan  probare  que  su  nave  no  podia  contener  la  cantidad  de  efectoa 
mencionados  en  el  conocimiento,  esta  prueba  hara  fe  contra  el  cargador;  pero  el 
capitan  debera  indemnizar  a  aqueUos  que  sobre  la  fe  de  los  conocimientos  hubieren 
pagado  al  cargador  6  al  portador  del  conocimiento  mas  de  lo  que  contenia  el  buque, 
sin  perjuicio  del  recurso  del  capitan  contra  el  cargador. 

696.  Los  conocimientos  hechos  segtin  las  disposiciones  anteriores  hacen  fe 
entre  las  partes  interesadas  en  el  cargamento,  y  entre  6Uas  y  los  aseguradores. 

697.  Si  diferentes  individuos  presentaren  cada  uno  un  conocimiento  por  los 
mismos  efectos,  el  tribunal  decidira  a  cual  de  ellos  debe  hacerse  la  entrega  provi- 
sional. Se  prohibe  al  capitan  descargar  las  mercancias,  si  supiere  que  dos  6  mas 
individuos  son  portadores  de  un  conocimiento  por  las  mismas,  sino  despues  de 
autorizado  por  el  tribunal  para  despositarlaa  en  un  lugar  que  el  mismo  tribunal 
designe. 

698.  El  consignatorio  debe  dar  recibo  al  capitan,  si  lo  exige,  de  las  mercancias 
que  entrega  constantes  del  conocimiento,  bajo  pena  de  indenmizacion  de  perjuicios. 

Secci6n  III.    De  los  pasajeros. 

699.  El  contrato  de  fletamento  para  el  trasporte  de  pasajeros,  a  falta  de  con- 
venios  especiales,  se  regla  por  las  siguientes  disposiciones:  1.°  Si  el  pasajero  no 
se  traslada  a  bordo  en  tiempo  oportuno,  debe  pagar  al  capitan  el  flete  complete; 

—  2.  °  Si  el  viaje  no  se  verifica  por  declaracion  de  muerte  del  pasajero,  de  enfermedad 
6  de  otro  caso  fortuito  6  de  fuerza  mayor  con  relacion  a  su  persona,  se  debe  la 
mitad  del  flete,  deduccion  hecha  de  los  gastos  de  alimentos  por  la  duracion  pro- 
bable del  viaje,  si  eUos  estan  comprendidos  en  el  flete;  —  salvo  las  disposiciones 
correspondientes  de  las  leyes  de  marina;  —  3.°  Si  el  viaje  no  se  verifica  por 
hecho  del  capitan,  el  pasajero  tiene  derecho  al  pago  de  danos  y  perjuicios;  — 
4.  °  Si  el  viaje  no  se  verifica  por  hecho  fortuito  6  fuerza  mayor  concerniente  a  la 
nave,  se  rescinde  el  contrato  con  restitucion  del  flete  que  se  haya  anticipado,  pero 
sin  indemnizacion  de  ninguna  de  las  dos  partes. 

700.  Cuando  el  viaje  se  interrumpe  despues  de  la  partida  de  la  nave:  1.°  Si 
el  pasajero  desembarca  voluntariamente  en  un  puerto,  debe  pagar  el  flete  integro ; 

—  2.°  Si  el  capitan  rehusa  continuar  el  viaje  6  es  causa  del  desembarque  del 
pasajero  en  algun  puerto,  debe  pagar  daiios  y  perjuicios;  —  3.°  Si  el  viaje  se 
interrumpe  por  caso  fortuito  6  fuerza  mayor  respecto  de  la  nave  6  de  la  persona 
del  pasajero,  el  flete  se  debe  en  proporcion  de  la  ruta  recorrida. 

Ningun  flete  se  debe  por  los  herederos  del  pasajero  muerto  6  naufrago;  pero 
el  flete  anticipado  no  se  devuelve. 

701.  En  caso  de  retardo  de  la  saUda  de  la  nave,  el  pasajero  tiene  derecho  a 
alojamiento  y  a  ser  alimentado  a  bordo  durante  el  retardo,  si  el  aUmento  esta  in- 
cluido  en  el  flete ;  y  ademas  al  pago  de  danos  y  perjuicios,  si  el  retardo  no  es  el  re- 
sultado  de  caso  fortuito  6  de  fuerza  mayor. 

Si  el  retardo  excede  de  diez  dias,  el  pasajero  puede  resciadir  el  contrato  y  en 
tal  caso  debe  restitulrsele  el  flete  entero. 

Si  el  retardo  es  causado  por  mal  tiempo,  la  disolucion  del  contrato,  por  parte 
del  pasajero,  no  tiene  lugar  sino  con  la  perdida  de  un  tercio  del  flete. 

La  circunstancia  del  mal  tiempo  debe  ser  reconooida  y  declarada  por  el  capitan 
de  puerto. 

702.  La  nave  fletada  exclusivamente  para  el  trasporte  de  pasajeros  debe 
conducirlos  directamente,  sea  cual  fuere  el  numero,  al  puerto  de  su  destino,  haciendo 
las  escales  anunciadas  antes  del  contrato  de  fletamento  6  aquellas  que  son  de  uso 
corriente. 
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Within  twenty-four  hoiirs  after  the  completion  of  the  loading  the  bills 
of  ladmg  must  be  signed,  and  the  temporary  receipts  be  returned  to  the  captain. 

694.  If  the  captain  should  not  receive  the  goods  as  counted,  weighed  or  mea- 
sured. It  may  be  stated  on  the  biU  of  lading  that  he  does  not  know  their  kind,  num- 
ber, weight  or  measure. 

695.  If  the  captam  should  prove  that  his  ship  could  not  contain  the  quantity 
of  goods  set  forth  in  the  biU  of  lading,  such  proof  shall  be  admissible  against  the 
shipper;  but  the  captain  must  compensate  those  who  on  the  faith  of  the  bills  of 
lading  may  have  paid  the  shipper  or  the  bearer  of  the  bill  of  lading  for  more  than 
the  ship  contained,  without  prejudice  to  the  recourse  of  the  captain  against  the 
shipper. 

696.  BiQs  of  lading  executed  according  to  the  former  provisions  are  admis- 
sible in  evidence  between  the  parties  concerned  in  the  cargo,  and  between  them 
and  the  insurers. 

697.  If  different  persons  should  each  one  present  a  bill  of  lading  for  the  same 
goods,  the  court  shall  decide  to  which  of  them  provisional  dehvery  ought  to  be 
made.  It  is  prohibited  to  the  captain  to  unload  the  goods,  if  he  should  learn  that 
two  or  more  persons  are  bearers  of  a  biU  of  lading  for  the  same  goods,  imtil  after 
being  authorized  by  the  court  to  deposit  them  in  a  place  appointed  by  such  court. 

^     698.    The  consignee  must  give  a  receipt  to  the  captain,  if  he  so  requests,  for  the 
goods  which  he  deUvers  pursuant  to  the  biU  of  lading,  under  penalty  for  damages. 

Section  III.    Of  passengers. 

699.  The  contract  for  the  sea  carriage  of  passengers,  in  default  of  special  agree- 
ment, is  governed  by  the  following  provisions :  I .  If  the  passenger  does  not  come 
on  board  in  due  time  he  must  pay  the  captain  the  whole  passage  money;  — 
2.  If  the  voyage  is  not  carried  out  through  the  death  or  illness  of  the  passenger  or 
through  any  other  fortuitous  event  or  force  majeure  relating  to  his  person,  half  the 
passage  money  is  due,  with  a  proper  deduction  for  expenses  of  food  during  the 
probable  duration  of  the  voyage,  if  food  is  included  in  the  passage  money;  subject 
only  to  appropriate  provisions  of  the  law  of  mercantile  marine ;  —  3.  If  the  voyage 
is  not  effected  through  an  act  of  the  captain,  the  passenger  has  the  right  to 
payment  of  damages  and  losses ;  —  4.  If  the  voyage  is  not  effected  through  fortuitous 
event  or  force  majeure  concerning  the  ship,  the  contract  is  rescinded,  with  a 
restoration  of  passage-money  which  may  have  been  paid  in  advance,  but  without 
damages  on  either  side. 

700.  When  the  voyage  is  interrupted  after  the  departure  of  the  ship:  1.  If 
the  passenger  disembarks  at  a  port  of  his  own  accord,  he  must  pay  the  whole  passage- 
money;  —  2.  If  the  captain  refuses  to  continue  the  voyage  or  causes  the  disembar- 
kation of  the  passenger  in  any  port,  he  must  pay  damages  and  losses;  —  3.  If  the 
voyage  is  interrupted  by  fortuitous  event  or  force  majeure  in  respect  of  the  ship 
or  of  the  person  of  the  passenger,  the  freight  is  due  in  proportion  to  the  distance 
traversed. 

No  passage-money  is  due  from  the  heirs  of  a  passenger  dead  or  ship-wrecked ; 
but  the  passage-money  paid  in  advance  is  not  returned. 

701.  In  case  of  delay  in  the  sailing  of  the  ship,  the  passenger  has  the  right  to 
food  and  lodging  on  board  during  the  delay,  if  the  food  is  included  in  the  passage- 
money;  and  further  to  payment  of  damages  and  losses,  if  the  detention  is  not  the 
result  of  fortuitous  event  or  of  force  majeure. 

If  the  delay  exceeds  ten  days,  the  passenger  can  rescind  the  contract,  and  in 
such  case  the  whole  passage-money  must  be  restored. 

If  the  delay  is  caused  by  bad  weather,  the  rescission  of  the  contract  on  the  part 
of  the  passenger  cannot  take  place,  except  with  the  loss  of  one-third  of  the  passage- 
money. 

The  circumstance  of  bad  weather  must  be  examined  and  declared  by  the 
harbour-master . 

702.  A  ship  chartered  exclusively  for  the  carriage  of  passengers  must  directly 
convey  them,  whatever  the  number,  to  the  port  of  their  destination,  making  the 
calls  notified  before  the  contract  of  passage  or  those  which  are  of  ordinary  custom. 
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Si  la  nave  se  desvia  de  la  ruta  y  hace  estaciones  por  voluntad  6  hecho  del  capitdn, 
los  pasajeros  continuan  recibiendo  alojamiento,  a  expensas  de  la  nave;  y  tienen 
derecho  al  pago  de  dafios  6  intereses,  con  facultad  de  resolver  el  contrato. 

Si  la  nave,  a  mds  de  los  pasajeros,  lleva  cargamento  de  mercancias  u  otros 
objetos,  el  capitan  tiene  la  facultad  de  hacer  durante  el  viaje  las  arribadas  necesarias 
para  la  descarga. 

703.  En  caso  de  retardo  durante  el  viaje  causado  por  detencion  ordenada 
por  una  Potencia  6  por  necesidad  de  reparar  la  nave:  1.°  El  pasajero,  si  no  qui- 
siere  esperar  el  fin  de  la  detencion  6  de  la  reparacion,  puede  rescindir  el  contrato, 
pagando  el  flete  en  proporci6n  del  camino  andado;  —  2.°  Si  prefiere  esperar  la 
continuacion  de  la  navegacion,  no  debe  ningun  aumento  de  flete;  pero  debe  ali- 
mentarse  a  su  costa  durante  el  tiempo  de  la  detencion  6  de  la  reparacion. 

704.  La  alimentacion  de  pasajeros  durante  el  viaje  se  presmue  comprendida 
iBn  el  flete;  si  es  excluida  de  el,  el  capitan  estd  obligado  a  suministrarla  durante 
el  viaje,  mediante  un  precio  justo,  al  pasajero  que  tenga  necesidad  de  eUa. 

En  los  viajes  de  larga  travesia,  en  los  vapores  u  otras  naves  que  toquen  en  los 
puertos  venezolanos,  los  pasajeros  que  Uegan  al  puerto  de  su  destino  tienen  derecho 
a  permanecer  a  bordo  y  ser  alimentados  durante  cuarenta  y  ocho  boras  despues 
de  la  Uegada  de  la  nave;  salvo  el  caso  en  que  esta  deba  partir  inmediatamente. 

705.  Si  la  nave  ha  sido  fletada  en  totaUdad  6  en  parte  para  el  trasporte  de 
pasajeros,  aunque  el  niimero  no  sea  indicado,  los  derechos  de  ambos  contratantes 
se  rigen  por  las  disposiciones  generales  del  contrato  de  fletamento,  en  cuanto  no 
sean  incompatibles  con  el  objeto  del  contrato. 

A  las  cosas  pertenecientes  a  los  pasajeros  que  van  a  bordo  se  aphcan  las  dis- 
posiciones relativas  al  contrato  de  fletamento,  sin  que  por  eUo  se  deba  ningun  flete 
particular  si  no  ha  sido  convenido. 

Titulo  VI.    De  los  riesgos  y  danos  del  trasporte  maritimo. 

Seccion  I.    De  las  averias. 

706.  Son  averias: 

Todo  gasto  extraordinario  hecho  para  la  conservacion  de  la  nave,  de  las  mer- 
cancias 6  de  ambas;  y  todo  dano  que  sufra  la  nave  desde  su  salida  hasta  su  arribo, 
6  las  mercancias  desde  su  embarco  hasta  su  descarga  en  el  puerto  de  su  consig- 
nacion. 

No  habiendo  convencion  en  contrario,  se  observaran  en  los  casos  de  averias 
las  disposiciones  de  los  articulos  siguientes. 

707.  Las  averias  son  de  dos  clases:  gruesas  6  comunes,  y  simples  6  particu- 
lar es. 

708.  Son  averias  gruesas  6  comunes  todos  los  danos  que,  en  virtud  de  delibera- 
ciones  motivadas,  se  causan  antes  6  despu6s  de  emprendido  el  viaje  &  la  nave 
y  su  carga  conjunta  6  separadamente,  pero  en  beneficio  comun  para  salvarlas  de 
im  riesgo  de  mar;  los  danos  supervenientes  por  consecuencia  del  sacrificio;  y  los 
gastos  originados  por  causas  imprevistas,  hechos  en  beneficio  comun  en  las  epocas 
y  formas  expresadas,  como:  1.°  Los  valores  que  se  entreguen  por  via  de  composicion 
para  rescatar  la  nave  y  el  cargamento;  —  2.°  Las  cosas  que  se  arrojen  al  mar 
para  aUjerar  la  nave,  ya  pertenezcan  al  cargamento,  ya  &  la  nave,  ya  a  la  tripu- 
lacion;  —  3.°  Los  cables,  mastUes,  ancoras  y  demas  cosas  que  se  corten,  arrojen 
al  mar  6  abandonen  para  salvar  la  nave;  —  4.°  El  dano  que  sufran  la  nave  6  el 
cargamento  por  causa  de  las  operaciones  efectuadas  para  salvar  la  nave  6  el  carga- 
mento; —  5.°  Los  gastos  de  alijo  para  hacer  entrar  la  nave  en  algun  puerto  6 
rio,  por  tempestad  6  persecucion  de  enemigos;  y  la  perdida  6  el  dano  que  sufran 
las  mercancias  por  causa  de  aUjo;  —  6.°  Los  gastos  efectuados  para  poner  a 
flote  la  nave  que  se  hubiese  hecho  encallar  para  evitar  su  apresamiento  6  su 
perdida  total;  —  7.°  Los  danos  ocasionados  a  la  nave  y  a  su  cargamento  en  las 
operaciones  destinadas  a  extinguir  el  fuego  a  bordo;  —  8.°  La  curacion  y  manu- 
tencion  de  la  gente  de  mar  y  pasajeros  que  fueren  heridos  defendiendo  la  nave; 
los  salarios  de  la  primera  hasta  su  restablecimiento,  y  la  indemnizacion  por  muti- 
lacion  cuando  se  aouerde;  —  9.°  Los  salarios,  manutencion  e  indemnizacion  para 
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If  the  ship  deviates  from  the  route  and  makes  stoppages  at  the  will  or  by  the 
act  of  the  captain,  the  passengers  continue  receiving  lodgment  at  the  expense  of 
the  ship;  and  they  have  the  right  to  payment  of  damages  and  interest,  with  the 
power  of  rescinding  the  contract. 

If  the  ship  carries  a  cargo  of  goods  or  other  effects  as  well  as  passengers,  the 
captain  has  the  right  of  making  necessary  stoppages  during  the  voyage  for  un- 
loading. 

703.  In  case  of  delay  during  the  voyage  caused  by  detention  ordered  by  any 
Power  or  through  necessity  of  repairing  the  ship:  1.  The  passenger,  if  he  does  not 
wish  to  await  the  end  of  the  detention  or  of  the  repair,  can  rescind  the  contract, 
paying  the  passage-money  according  to  distance  traversed;  —  2.  If  he  should  prefer 
to  await  the  resumption  of  the  voyage,  he  does  not  owe  any  increase  of  passage- 
money;  but  he  must  be  fed  at  hia  own  cost  during  the  time  of  the  detention  or  of 
the  repair. 

704.  The  feeding  of  the  passengers  during  the  voyage  is  presumed  to  be  in- 
cluded in  the  passage-money;  if  it  is  excluded  therefrom,  the  captain  is  bound 
to  supply  it  during  the  voyage  in  return  for  proper  payment,  to  passengers 
having  need  thereof. 

In  voyages  of  wide  extent,  in  steamers  or  other  ships  which  touch  at  Vene- 
zuelan ports,  passengers  who  arrive  at  the  port  of  their  destination  have  the  right 
to  remain  on  board  and  to  be  fed  during  forty-eight  hours  after  the  ship  has  arrived ; 
except  where  she  must  depart  forthwith. 

705.  If  the  ship  has  been  chartered  wholly  or  ia  part  for  the  carriage  of  pas- 
sengers, although  the  number  may  not  be  stated,  the  rights  of  both  contractors 
are  governed  by  the  general  provisions  of  the  contract  of  affreightment,  in  so  far 
as  they  are  not  repugnant  to  the  object  of  the  contract. 

The  provisions  regarding  the  contract  of  affreightment  apply  to  things 
belongrug  to  passengers  who  go  on  board,  without  there  being  any  special  freight 
due  in  respect  thereof  if  it  has  not  been  agreed  on. 

Title  VI.    Of  risks  and  losses  of  carriage  by  sea. 

Section  I.    Of  average. 

706.  Average  is: 

Every  extraordinary  expense  undertaken  for  the  preservation  of  the  ship, 
of  the  goods,  or  of  both;  and  every  damage  which  the  ship  shall  suffer  from  the 
sailing  thereof  until  the  arrival,  or  by  the  goods  from  their  loading  until  their  dis- 
charge in  the  port  of  their  consignment. 

There  being  no  agreement  to  the  contrary,  the  provisions  of  the  following  ar- 
ticles shall  be  observed  in  cases  of  average. 

707.  Average  is  of  two  classes;  general  or  common,  and  simple  or  particular. 

708.  General  or  common  average  iucludes  all  the  damages  which,  in  virtue 
of  deliberated  conclusions,  are  caused  before  or  after  the  commencement  of  the 
voyage  to  the  ship  or  cargo  thereof  jointly  or  severally,  but  for  the  common  benefit, 
to  save  them  from  a  perU  of  the  sea;  damages  supervening  as  a  consequence  of  the 
sacrifice;  and  the  expenses  arising  from  unforeseen  causes,  incurred  for  the  com- 
mon benefit,  at  the  periods  and  in  the  manner  set  forth,  such  as:  I.  Amounts 
paid  by  way  of  compensation  for  the  ransom  of  the  ship  and  cargo;  —  2.  Things 
cast  into  the  sea  to  lighten  the  ship,  whether  belonging  to  the  cargo,  or  to  the  ship, 
or  to  the  crew;  —  3.  Cables,  masts,  anchors  and  other  things  which  are  cut  away, 
cast  into  the  sea  or  abandoned  to  save  the  ship;  —  4.  Damage  which  ship  or  cargo 
may  sustain  through  operations  effected  to  save  the  ship  or  cargo;  —  5.  Expenses 
of  lightening  to  enable  the  ship  to  enter  any  port  or  river,  through  stress  of  weather 
or  pursuit  of  enemies ;  and  the  loss  and  damage  which  goods  may  sustain  by  reason 
of  the  hghtening;  —  6.  Expenses  iucurred  to  float  a  ship  which  has  been  stranded 
to  avoid  capture  or  total  loss;  —  7.  Damages  caused  to  the  ship  or  cargo  in 
operations  intended  to  extinguish  fire  on  board;  —  8.  The  treatment  and  maiutenance 
of  seamen  and  passengers  who  may  be  wounded  defending  the  ship;  the  wages 
of  the  former  until  their  restoration,  and  compensation  for  disablement  where 
this  is  agreed;  —  9.  Wages,  maintenance  and  indemnity  for  the  ransom  of  members 
of  the  crew  who  whilst  affording  services  to  the  ship  and  cargo  are  captured  or 
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el  rescate  de  los  individuos  de  la  tripulacion  que  estando  desempenado  servicios  de 
la  nave  y  su  cargamento,  fueren  presos  6  detenidos  por  el  enemigo  6  por  piratas; 
—  10.  Los  salaries  y  manutencion  de  la  tripulacion  durante  el  tiempo  en  que 
la  nave,  despues  de  principiado  el  viaje,  fuere  detenida  por  una  Potencia  extran- 
jera,  6  por  causa  de  una  guerra  que  sobrevenga  mientras  la  nave  y  el  cargamento 
no  queden  Ubres  de  sus  obligaciones  reciprocas;  —  11.  Los  mismos  salaries  y 
alimentos  durante  el  tiempo  en  que  la  nave  esta  obligada  a  quedar  en  un  pimto 
de  arribada  para  reparar  los  danos  que  deliberadamente  hubiere  sufrido  en  pro- 
vecho  comun  de  todos  los  interesados;  —  12.  El  menoscabo  que  resultare  en  el 
valor  de  las  mercancias  que  en  una  arribada  forzosa  haya  sido  necesario  vender  a 
precios  bajos  para  reparar  el  buque  del  dano  recibido  por  cualquier  accidente  que 
pertenezca  a  la  clase  de  averia  gruesa;  —  13.  Los  derechos  de  practicos  y  otros 
gastos  de  entrada  y  de  salida,  pagados  en  un  puerto  de  arribada  forzosa  por  causa 
que  deba  considerarse  como  averia  gruesa;  —  14.  Los  alquUeres  de  los  abuacenes 
y  depositos  en  que  se  depositen  las  mercancias  que  no  pueden  quedar  a  bordo 
durante  la  reparacion  de  daiios  considerados  como  averia  gruesa ;  —  15.  Los  gastos 
de  una  cuarentena  extraordinaria  no  prevista  al  bacerse  el  fletamento,  mientras 
que  la  nave  y  el  cargamento  estan  sometidos  a  eUa  comprendidos  los  salaries  y 
alimentos  de  la  tripulacion. 

709.  Averias  simples  6  particulares  son  todos  los  daiios  y  menoscabos  que 
no  se  hicieren  deliberadamente  en  bien  comun  de  la  nave  y  el  cargamento;  y  todos 
los  gastos  hechos  en  beneficio  de  la  nave  6  del  cargamento,  separadamente,  como: 
I.  °  El  dano  que  sufren  las  mercancias  por  vicio  propio,  por  tempestad,  apresamiento, 
■naufragio  y  encalladura;  —  2.°  Los  gastos  bechos  para  salvarlas;  —  3.°  La  per- 
dida  de  cables,  ancoras,  velas,  mastiles  6  cordajes,  causada  por  tempestad.  u 
otro  accidente  mar;  —  4.°  Los  gastos  de  las  arribadas  ocasionadas  por  la  perdida 
fortuita  de  estos  objetos,  6  por  la  necesidad  de  vituallas  6  por  la  reparacion  de 
alguna  via  de  agua. 

710.  Si  por  bajos  6  bancos  de  arena  conocidos  la  nave  no  pudiere  darse  a  la 
vela  con  el  cargamento  entero  del  lugar  de  su  salida,  ni  Uegar  al  de  su  destino  sia 
descargar  una  parte  en  lanchas  para  alijar  el  buque,  los  gastos  causados  por  esta 
operacion  no  se  consideraran  averias.  Estos  gastos  son  de  cuenta  de  la  nave,  si 
el  contrato  de  fletamento  6  los  conocimientos  no  estipulan  lo  contrario. 

711.  Las  disposiciones  contenidas  en  los  articulos  precedentes  para  la  caUfi- 
cacion  de  las  averias  gruesas  6  particulares,  son  igualmente  apUcables  a  esas  lanchas 
y  a  los  objetos  cargados  en  eUas. 

712.  Si  durante  el  trayecto  sufrieren  estas  lanchas  6  las  mercancias  a  su  bordo 
danos  6  perdidas  reputados  averias  gruesas,  las  embarcaciones  sufren  una  tercera 
parte  de  eUas,  y  las  mercancias  las  dos  terceras  partes  restantes;  y  estas  seran 
repartidas  como  averia  gruesa  sobre  la  nave  principal,  sobre  el  flete  y  sobre  el  carga- 
mento entero. 

713.  Reciprocamente  y  hasta  que  las  mercancias  cargadas  en  lanchas  esten 
descargadas  en  el  lugar  de  su  destiao,  continuan  en  comunidad  con  la  nave  princi- 
pal y  el  resto  del  cargamento;  y  contribuyen  a  las  averias  gruesas  que  sufran 
estas. 

714.  No  se  consideran  averias  comunes,  aunque  sean  hechas  voluntariamente 
y  despues  de  deUberacion  motivada  en  bien  de  la  nave,  los  danos  sufridos  6  los 
gastos  causados  por  los  vicios  interiores  de  la  nave,  por  su  innavegabilidad  6 
por  falta  6  negHgencia  del  capitan  6  de  la  tripulacion. 

715.  Los  gastos  de  practicos,  remolque  y  de  puerto  no  son  averias,  sino  simples 
gastos  a  cargo  de  la  nave. 

716.  Ninguna  demanda  es  admisible  por  averia,  si  esta  no  excede  de  una 
cent6sima  parte  del  valor  reimido  de  la  nave  y  del  cargamento,  en  la  gruesa;  y 
en  la  simple,  de  la  cosa  danada. 

Seccion  II.    De  la  echaz6n. 

717.  Si  el  capitan  para  salvar  la  nave  en  caso  de  tempestad  6  persecucion  de 
enemigo,  se  creyere  obUgado  a  arrojar  algunos  efectos  del  cargamento,  A  romper 
parte  de  la  nave  para  facilitar  la  echazon,  a  cortar  los  mastiles  6  a  abandonar  las 
ancoras,  deliberara  previamente,  tomando  el  parecer  de  los  principales  individuos 
de  la  tripulacion  y  de  los  interesados  en  la  carga  que  esten  presentes. 
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detained  by  the  enemy  or  by  pirates;  —  10.  Wages  and  maintenance  of  the  crew 
during  the  time  in  which  the  ship,  after  the  beginning  of  the  voyage,  is  detained 
by  any  foreign  Power,  or  through  a  war  which  happens  whilst  the  ship  and 
cargo  are  not  free  from  their  respective  obhgations;  —  11.  The  like  wages  and 
maintenance  during  the  time  in  which  the  ship  is  obliged  to  remain  at  a  place  of 
stoppage  ia  order  to  repair  damage  intentionally  sustained  for  the  general 
advantage  of  aU  persons  concerned;  —  12.  The  diminution  resulting  in  the  value 
of  the  goods  which  during  a  forced  stoppage  have  been  of  necessity  sold  at  low 
prices  to  repair  the  ship  in  respect  of  damage  received  through  any  accident 
belonging  to  the  description  of  general  average;  —  13.  Pilot-dues  and  other 
expenses  of  entry  and  departure,  paid  in  a  port  of  forced  stoppage  through  a 
cause  which  must  be  regarded  as  general  average;  —  14.  Warehouse-dues  and  stor- 
age where  goods  are  deposited,  which  cannot  remain  on  board  during  the  repair 
of  damage  regarded  as  general  average;  —  15.  The  expenses  of  an  extraordinary 
quarantine  not  foreseen  at  the  contracting  of  the  affreightment,  whilst  the  ship 
and  cargo  are  subject  thereto,  including  the  wages  and  maintenance  of  the  crew. 


709.  Simple  or  particular  average  iacludes  all  the  damages  and  depreciations 
which  are  not  intentionally  iacurred  for  the  common  good  of  the  ship  and  cargo; 
and  aU  expenses  incurred  for  the  benefit  of  the  ship  or  of  the  cargo,  severally,  such 
as:  1.  Damage  sustained  by  the  goods  through  inherent  vice,  weather,  capture, 
shipwreck  or  stranding;  —  2.  Expenses  incurred  for  their  salvage;  —  3.  Loss 
of  cables,  anchors,  sails,  masts,  or  rigging,  caused  by  stress  of  weather  or  other 
peril  of  the  sea ;  — •  4.  Expenses  of  stoppages  occasioned  by  the  accidental  loss  of 
such  objects,  or  through  the  necessity  for  victualling  or  for  the  repair  of  any  leak. 

710.  If  by  reason  of  known  shoals  or  sand-banks  the  ship  cannot  sail  with  the 
whole  cargo  from  the  starting-place,  or  reach  the  place  of  destination,  without 
unloading  a  part  in  barges  to  lighten  the  ship,  the  expenses  caused  by  such  opera- 
tion shall  not  be  regarded  as  general  average.  Such  expenses  are  on  account  of  the 
ship,  if  the  contract  of  affreightment  or  the  bills  of  lading  do  not  stipulate  to  the 
contrary. 

711.  The  provisions  contained  in  the  preceding  articles  for  the  ascertaining 
of  general  or  particular  average,  are  equally  applicable  to  such  lighters  and  things 
loaded  thereon. 

712.  If  during  the  transhipment  such  hghters  or  the  goods  thereon  suffer 
damages  or  losses  regarded  as  general  average,  such  vessels  sustain  one-third  thereof, 
and  the  goods  the  remaining  two-thirds ;  and  the  latter  shall  be  redistributed  as 
general  average  over  the  principal  ship,  the  freight,  and  the  whole  cargo. 

713.  Reciprocally,  until  the  goods  loaded  in  lighters  are  unloaded  in  the 
place  of  their  destination,  they  continue  in  community  with  the  principal  ship  and 
the  rest  of  the  cargo ;  and  contribute  to  the  general  average  which  the  latter  sustain. 

714.  Damages  sustained,  or  expenses  caused,  by  the  interior  defects  of  the 
ship,  by  unfitness  for  navigation,  or  through  the  absence  or  negligence  of  the  captain, 
or  of  the  crew,  are  not  regarded  as  general  average,  although  they  may  be  incurred 
intentionally,  and  after  reasoned  dehberation,  for  the  good  of  the  ship. 

715.  Expenses  of  pilots,  towage  and  harbour  dues  are  not  average,  but  mere 
expenses  at  the  charge  of  the  ship. 

716.  No  claim  is  admissible  regarding  average,  if  it  does  not  exceed  one  hun- 
dredth part  of  the  combined  value  of  ship  and  cargo,  in  general  average;  or  in 
particular  average,  of  the  thing  damaged. 

Section  II.    Of  jettison. 

717.  If  the  captain  to  save  the  ship  in  case  of  stress  of  weather  or  pursuit  of 
the  enemy,  thinks  himself  obliged  either  to  cast  overboard  any  part  of  the  cargo, 
to  break  part  of  the  ship  to  facilitate  the  jettison,  to  cut  the  masts  or  to  abandon 
anchors,  he  shall  previously  take  counsel,  summoning  the  principal  members  of 
the  crew  and  those  concerned  in  the  cargo  who  may  be  present. 
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Si  hubiere  diversidad  de  dictamenes,  se  seguira  el  del  capitan  y  de  los  princi- 
pales  de  la  tripulacion. 

718.  A  juicio  del  capitdn,  aconsejado  con  los  principales  de  la  tripulacion, 
se  procurara  que  las  cosas  menos  necesarias,  mas  pesadas  y  de  menos  precio  sean 
arrojadas  primero;  y  en  seguida  las  que  se  encuentren  en  el  primer  puente. 

719.  El  capitan,  tan  pronto  como  sea  posible,  asentara  en  el  registro  de  la 
nave  la  diligencia  de  deliberacion. 

Dicha  diligencia  contendra:  Los  motivos  de  la  deliberacion;  —  La  relacion 
de  las  cosas  arrojadas  y  danadas,  con  las  especificaciones  posibles;  —  Las  firmas  de 
los  deUberantes  6  los  motivos  de  su  negativa  a  firmar. 

720.  En  el  primer  puerto  a  que  llegue  la  nave,  el  capitan  debera,  dentro  de 
veinte  y  cuatro  boras,  presentar  al  Juez  de  Comercio  y,  en  defecto  de  este,  a  otro 
del  lugar,  una  copia  de  dicba  diligencia,  bajo  juramento  de  ser  verdaderos  los  hechos 
que  expresa.  Si  la  llegada  fuere  4  puerto  extranjero,  se  haran  la  presentacion  de 
la  copia  y  el  juramento  ante  el  Consul  Venezolano  y,  en  su  defecto,  ante  un  ma- 
gistrado  del  lugar. 

Seccion  III.     De  la  contribuci6n  por  averia  gruesa. 

721.  Contribuiran  en  comun  a  la  averia  gruesa,  sueldo  a  libra,  las  mercancias 
salvadas  y  las  perdidas  por  echazon  u  otras  medidas  de  salvamento  y  la  mitad 
de  la  nave  y  de  su  flete. 

La  contribucion  se  arreglara  al  valor  que  dichas  cosas  tuvieren  en  el  lugar 
de  la  descarga,  deducidos  antes  los  gastos  de  salvamento. 

722.  Los  salarios  de  la  gente  de  mar  no  estan  sujetos  a  contribucion. 

723.  Es  obligacion  del  capitan  solioitar  en  el  lugar  de  la  descarga  y  ante  la 
autoridad  indicada  en  el  articulo  720,  el  reconocimiento  y  justiprecio  por  peritos 
que  se  nombraran  de  oficio,  de  los  daiios  y  perdidas  que  constituyen  la  averia  gruesa. 

724.  Las  mercancias  arrojadas  se  estimaran  por  el  precio  corriente  en  el  lugar 
de  la  descarga,  y  segun  la  calidad  que  se  probare  por  los  conocimientos  y  facturas, 
si  las  hay. 

725.  Si  las  mercancias  resultaren  de  un  valor  inferior  al  que  expresa  el  conoci- 
miento,  contribuiran,  segun  su  estimacion,  si  se  ban  salvado ;  y  si  se  ban  perdido  6 
averiado,  se  pagaran  segun  la  calidad  designada  en  el  conocimiento. 

Si  las  mercancias  resultaren  de  calidad  inferior  a  la  que  indica  el  conocimiento, 
contribuiran  segun  la  calidad  indicada  en  el  conocimiento,  si  se  ban  salvado;  y  si 
se  ban  perdido  6  averiado,  segun  su  estimacion. 

726.  La  reparticion  proporcional  que  baran  los  peritos  de  las  perdidas  y  danos 
comunes  se  llevara  a  efecto  despues  de  aprobada  por  el  Juez  6  el  Consul,  en  sus 
tespectivos  casoa. 

727.  No  contribmrdn  a  la  averia  gruesa  las  municiones  de  guerra  y  de  boca 
de  la  nave,  ni  el  eqtiipaje  del  capitan  y  demas  individuos  de  la  tripulaci6n;  pero 
el  valor  de  estas  mismas  cosas,  si  se  perdieren  por  la  echazon,  se  pagara  por  contri- 
bucion. 

728.  Los  efectos  que  no  constaren  de  conocimiento  6  declaracion  del  capitdn, 
no  serdn  pagados  si  fueren  echados,  y  contribuiran  si  se  salvaren. 

729.  Los  efectos  cargados  sobre  la  cubierta  de  la  nave  no  seran  pagados  si 
se  arrojan  6  danan,  y  contribuiran  si  se  salvan.  Esta  disposicion  no  comprende 
el  comercio  de  cabotaje. 

730.  Las  mercancias  que  no  esten  aun  embarcadas  en  la  nave  principal  ni  en 
los  botes  6  canoas  que  las  deben  Uevar  a  bordo,  no  contribuyen  a  las  perdidas  que 
sufra  la  nave  que  las  debe  trasportar. 

731.  Si  la  nave  se  perdiere  apesar  de  la  echazon  de  una  parte  del  cargamento 
6  de  otros  hechos  ejecutados  para  salvarla,  cesa  la  obligacion  de  contribuir  &  la 
averia  gruesa;  y  los  danos  y  perdidas  ocurridos  se  estimaran  como  averia  simple 
4  cargo  de  los  interesados  en  los  efectos  que  los  hubieren  sufrido. 
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If  there  should  be  a  difference  of  opinion,  that  of  the  captain  and  of  the  prin- 
cipal members  of  the  crew  shall  prevail. 

718.  In  the  discretion  of  the  captain,  counselled  by  the  principal  members  of 
the  crew,  it  shall  be  brought  about  that  the  things  least  necessary,  most  weighty, 
and  of  least  value  shall  be  cast  overboard  in  the  first  place;  and  thereafter  those 
which  are  within  the  first  bridge. 

719.  The  captaiQ,  as  quickly  as  may  be  possible,  shall  enter  in  the  log-book 
of  the  ship  the  minute  of  the  decision. 

Such  minute  shall  include:  The  grounds  for  the  decision;  —  A  state- 
ment of  the  things  cast  overboard  and  damaged,  with  descriptions  as  far  as 
possible;  —  The  signatures  of  those  conferring  or  their  groimds  for  refusal  to 
sign. 

720.  At  the  first  port  reached  by  the  ship,  the  captain  must  within  twenty- 
four  hours  present  to  the  commercial  Judge,  and  failing  him,  to  another  Judge 
of  the  locality,  a  copy  of  such  minute,  under  oath  that  the  facts  stated  therein  are 
accurate.  If  such  port  should  be  foreign,  the  lodging  of  the  copy  and  sworn  declaration 
shall  be  made  vdth  the  Venezuelan  Consul  and,  failing  him,  with  a  local  magi- 
strate. 

Section  III.    Of  general  average  contribution. 

721.  Goods  salved  and  those  lost  by  jettison  or  other  methods  of  salvage,  and 
one  half  of  the  ship  and  of  the  freight  thereof,  shall  together  contribute  pro  rata 
to  general  average. 

The  contribution  shall  be  regulated  according  to  the  value  that  such  things 
would  have  in  the  place  of  discharge,  the  expenses  of  salvage  being  first  deducted. 

722.  The  wages  of  the  seamen  are  not  subject  to  contribution. 

723.  It  is  the  duty  of  the  captain  to  apply  in  the  place  of  discharge  and  before 
the  authority  appointed  in  art.  720,  for  the  survey  and  adjustment  by  experts  who 
shall  be  officially  nominated,  of  the  damages  and  losses  which  constitute  the  general 
average. 

724.  The  goods  cast  overboard  shall  be  valued  at  the  price  current  at  the  place 
of  discharge,  and  according  to  the  quality  which  shall  be  proved  by  the  bills  of 
lading  and  invoices,  if  there  are  any. 

725.  If  the  goods  should  turn  out  to  be  of  a  value  less  than  that  stated  in  the 
bill  of  lading,  they  shall  contribute  according  to  the  valuation  thereof,  if  they 
have  been  salved,  and  if  they  have  been  lost  or  damaged,  they  shall  be  paid  for 
according  to  the  quality  stated  in  the  bill  of  lading. 

If  the  goods  should  turn  out  to  be  of  a  quaUty  inferior  to  that  stated  in  the  biU 
of  lading,  they  shall  contribute  according  to  the  quality  stated  ia  the  biU  of  lading, 
it  they  have  been  salved;  and  if  they  have  been  lost  or  damaged,  according  to  the 
valuation  thereof. 

726.  The  proportionate  distribution  which  experts  shall  make  of  losses  and 
damages  of  a  general  nature  shall  be  carried  into  effect,  after  the  approval  by  the 
Judge  or  Consul,  as  the  case  may  be. 

727.  Munitions  of  war  and  fire-arms  of  the  ship,  the  equipment  of  the  cap- 
tain and  of  other  members  of  the  crew,  shall  not  contribute  to  general  average;  but 
the  value  of  such  things,  if  they  should  be  lost  by  jettison,  shall  be  the  subject  of 
contribution. 

728.  Goods  which  should  not  be  stated  on  a  bill  of  lading  or  declaration  of 
the  captain,  shall  not  be  paid  for  if  they  should  be  jettisoned  and  shall  contribute 
if  they  should  be  salved. 

729.  Effects  loaded  on  the  deck  of  the  ship  shall  not  be  paid  for  if  they  are 
cast  overboard  or  damaged,  and  shall  contribute  of  they  are  salved.  This  provi- 
sion does  not  include  the  coasting-trade. 

730.  Goods  which  are  not  yet  embarked  on  the  main  ship  or  on  boats  or  barges 
which  ought  to  carry  them  on  board,  do  not  contribute  to  the  losses  sustained  by 
the  ship  which  is  to  carry  them. 

731.  If  the  ship  should  be  lost  notwithstanding  the  jettison  of  a  part  of  the 
cargo  or  of  other  steps  taken  to  salve  the  same,  the  obligation  to  contribute  to 
general  average  ceases;  and  the  damages  and  losses  which  have  happened  shall 
be  regarded  as  particular  average  at  the  charge  of  those  concerned  in  the  goods 
which  have  suffered  them. 


130  Venezuela;   Cod.  d.  com.     Libro  II.     Tit.  VI.     Biesgos  y  dafios. 

732.  Chiando  despues  de  haberse  salvado  la  nave  del  riesgo  que  dio  lugar 
a  la  averia  gruesa,  pereciere  por  otro  accidente  en  el  progreso  de  su  viaje,  contri- 
buiran  a  la  averia  gruesa  los  efectos  salvados  del  primer  riesgo  que  se  hubieren 
conservado  despues  de  perdida  la  nave,  segun  el  valor  que  tengan,  atendido  su 
estado,  y  con  deduccion  de  los  gastos  hechos  para  salvarlos. 

733.  Los  efectos  arrojados  no  contribuyen  al  pago  de  los  danos  acaecidos 
despues  de  su  ecbazon  a  las  mercancias  salvadas. 

734.  En  todos  los  casos  sobredichos  el  capitan  y  la  tripulacion  tienen  privi- 
legio  sobre  las  mercancias  6  su  precio  por  lo  que  les  toque  en  la  contribucion. 

Seccidn  IV.    Del  abordaje. 

735.  En  el  caso  de  abordaje,  si  fuere  fortuito  6  causado  por  heoho  de  los  dos 
capitanes  6  de  las  dos  tripulaciones,  cada  nave  soportard  el  dafio  que  hubiere  su- 
frido;  si  fuere  causado  por  culpa  de  uno  de  los  capitanes,  este  pagara  todos  los 
danos ;  si  no  constare  que  ba  sido  fortuito,  ni  cual  de  los  capitanes  ha  sido  culpable, 
cada  una  de  las  naves  pagara  la  mitad  de  las  reparaciones  que  fueren  necesarias, 
a  juicio  de  expertos. 

736.  El  abordaje  se  presume  fortuito;  pero  se  reputara  culpable  de  parte 
del  capitan  de  la  nave  que  se  encuentre  en  alguno  de  los  casos  siguientes:  1.°  Si 
la  nave  estuviere  mal  fondeada  por  inobservancia  de  los  reglamentos  y  usos  del 
puerto ;  6  si  tuviere  sus  anclas  sin  las  boyas  necesarias,  a  menos  que  pruebe  que  las 
perdio  sin  cvdpa  suya  y  que  no  ha  podido  reemplazarlas ;  6  si  navegare  sin  las  luces 
que  exigen  los  reglamentos  generales  de  navegacion  en  sus  debidos  puestos,  segun 
sea  la  nave  de  vapor  6  de  vela;  6  si  navegare  contra  las  leyes  establecidas  en 
dichos  reglamentos;  —  2.°  Si  la  nave  zarpare  de  noche  sin  haberse  puesto  previa- 
mente  en  franquia;  6  navegare  a  toda  vela,  a  inmediacion  de  otra  que  estuviere 
fondeada  6  a  la  capa;  —  3.°  Si  a  la  entrada  de  un  puerto  la  nave  tratare  de  tomar 
la  delantera  a  otra  que  la  preoeda,  6  si  a  la  salida  no  oediere  el  paso  a 'la  nave 
que  entrare  al  puerto;  —  4.°  Si  navegando  con  viento  en  popa  en  una  direccion 
tal  que  pueda  encontrarse  con  otra  en  un  punto  de  interseccion,  no  tomare  las 
precauciones  necesarias  para  evitar  el  abordaje;  —  5.°  Si  la  nave,  cualquiera  que 
sea  el  punto  donde  se  encuentre,  no  tuviere  farol  con  luz,  siendo  de  noche. 

737.  Si  la  nave  pereciere  despues  del  abordaje  en  el  viaje  que  deba  hacer 
para  llegar  a  im  puerto  de  arribada  para  su  reparacion,  se  presume  que  la  perdida 
fue  causada  por  el  abordaje. 

738.  Si  una,  nave  a  la  vela  causare  danos  sin  culpa  del  capitan  6  de  la  tripu- 
lacion a  otra  nave  anclada  en  lugar  conveniente,  aquella  pagara  la  mitad  del  dano 
de  esta,  sin  comprender  el  suyo  propio. 

Estos  danos  se  repartiran  como  averia  gruesa  sobre  la  nave  y  la  carga. 

No  habra  lugar  al  pago  de  danos,  si  el  capitan  de  la  nave  anclada  hubiera  podido 
evitar  el  abordaje,  6  disminuir  sus  consecuencias,  soltando  sus  cables,  6  cortando 
sus  amarras,  siempre  que  hubiera  podido  hacerlo  sin  peUgro ;  y  si  no  lo  bizo,  apesar 
de  haber  sido  oportunamente  requerido  por  la  otra  nave. 

739.  Si  una  nave  garreando  fuere  sobre  los  cables  de  otra  anclada  cerca  de  ella, 
y  los  cortase,  de  modo  que  esta  perdiese  sus  anclas  y  que  por  este  suceso  sufriese 
dano  6  naufragase,  la  primera  debera  indemnizar  todo  el  daiio  que  sufriere  la  otra 
y  su  cargamento. 

740.  Si  una  nave  anclada  6  amarrada  en  un  puerto,  sin  soltarse  y  por  la  impe- 
tuosidad  de  las  olas  6  por  una  tempestad  u  otra  fuerza  mayor,  causare  danos  a  otras 
naves  que  se  encuentren  cerca  de  ella,  estos  seran  sufridos  por  las  naves  perjudi- 
cadas  como  averia  particular. 

741.  Si  una  nave  se  hallare  sobre  un  bajo  y  no  pudiere  retirarse,  su  capitan, 
en  caso  de  peUgro,  tiene  el  derecho  de  exigir  que  otra  nave  que  le  quede  cerca  leve 
sus  anclas  6  corte  sus  amarras  para  dar  paso  a  aquella,  siempre  que  la  otra  pueda 
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732.  When,  after  being  salved  from  a  risk  giving  rise  to  general  average,  the 
ship  should  perish  by  some  other  accident  during  the  progress  of  her  voyage,  the 
goods  salved  from  the  first  risk  which  have  been  salved  after  the  loss  of  the  ship 
shall  contribute  to  general  average,  according  to  the  value  which  they  may  have, 
having  regard  to  their  condition,  and  with  a  deduction  of  the  expenses  made  for  the 
purpose  of  salving  the  same. 

733.  Goods  cast  overboard  do  not  contribute  to  the  payment  of  damages 
happening  after  their  jettison  to  the  goods  salved. 

734.  In  all  the  aforesaid  cases  the  captain  and  the  crew  have  a  lien  on  the  goods 
or  their  proceeds  for  whatever  concerns  them  in  the  contribution. 

Section  IV.    Of  collision. 

735.  In  the  case  of  collision,  if  it  should  be  fortuitous  or  caused  by  the  act 
of  the  two  captains  or  of  the  two  crews,  each  ship  shall  bear  the  damage  which 
the  same  shall  have  sustained;  if  it  should  be  caused  by  the  fault  of  one  of  the  cap- 
tains, the  latter  shall  pay  all  the  damages;  if  it  is  not  proved  that  it  has  been 
fortuitous,  or  which  of  the  captains  was  at  fault,  each  ship  shall  pay  onehalf 
of  the  repairs  which  shall  be  necessary  in  the  opinion  of  experts. 

736.  A  collision  is  presumed  to  be  fortuitous ;  but  it  shall  be  regarded  as  blame- 
able  on  the  part  of  the  captain  of  the  ship  where  it  happens  in  any  of  the  following 
cases:  1.  If  the  ship  should  he  badly  moored  by  reason  of  the  neglect  of  the  regu- 
lations and  customs  of  the  port;  or  if  the  anchors  thereof  should  be  without  the 
necessary  buoys,  unless  it  can  be  proved  that  the  same  were  lost  without  his  fault 
and  that  he  has  not  been  able  to  replace  them;  or  if  he  should  navigate  without 
the  lights  which  the  general  regulations  of  navigation  require  in  their  proper  positions, 
according  to  whether  the  ship  be  steamer  or  saiUng- vessel ;  or  if  he  should  navi- 
gate against  the  provisions  appoiated  in  such  regulations;  —  2.  If  the  ship  should 
set  sail  at  night  without  having  been  previously  placed  in  the  free-way ;  or  should 
navigate  at  full  sail,  in  the  vicinity  of  another  which  is  anchored  or  lying-to;  —  3.  If 
on  entering  a  port  the  ship  should  attempt  to  take  the  lead  of  another  preceding, 
or  if  at  the  sailing  therefrom  she  should  not  give  way  to  the  ship  entering  the 
port;  —  4.  If  navigating  with  wind  astern  in  a  direction  such  as  makes  it  possible 
to  meet  another  at  a  point  of  intersection,  he  does  not  take  the  necessary  steps 
to  avoid  the  collision;  —  5.  If  the  ship,  at  whatever  point  they  may  meet  each 
other,  should  not  have  a  lantern  with  Ught,  it  being  night-time. 

737.  If  the  ship  should  perish  after  collision,  on  the  voyage  which  it  must  make 
in  order  to  reach  a  port  of  call  for  the  repair  thereof,  it  is  presumed  that  the  loss 
was  caused  by  the  coUision. 

738.  If  a  ship  imder  way  should  cause  damage  without  fault  of  the 
captain  or  of  the  crew  to  another  ship  anchored  at  an  appropriate  place,  the 
former  shall  pay  one-half  of  the  damage  of  the  latter,  without  including  her  own 
damage. 

Such  damage  shall  be  distributed  as  general  average  over  the  ship  and  the 
cargo. 

There  shall  be  no  ground  for  the  payment  of  damages,  if  the  captain  of  the 
ship  at  anchor  woiild  have  been  able  to  avoid  the  colHsion,  or  diminish  its  conse- 
quences, by  dropping  her  cables,  or  by  cutting  away  her  moorings,  whenever  he 
could  have  done  so  without  risk;  and  if  he  did  not  do  so,  in  spite  of  having  been 
in  due  time  requested  by  the  other  ship. 

739.  If  a  ship  should  be  dragging  moorings  over  the  cables  of  another  moored 
in  the  vicinity  thereof,  and  shoiJd  break  them,  so  that  the  latter  should  lose  her 
anchors  and  through  such  event  should  suffer  damage  or  shipwreck  the  former 
must  give  indemnity  for  all  the  damage  which  the  other  or  the  cargo  thereof 
SI]  stfl  ins 

740.  If  a  ship  anchored  or  moored  in  a  port,  without  letting  go  and  through 
the  force  of  the  waves  or  through  stress  of  weather  or  other  force  majeure,  causes 
damages  to  other  ships  in  the  vicinity  thereof,  they  shall  be  sustained  by  the  ships 
injured  as  particular  average. 

741.  If  a  ship  should  be  found  in  shallow  water  and  should  not  be  able  to  with- 
draw, the  captain  thereof,  in  case  of  peril,  has  the  right  of  insisting  that  another 
ship  which  is  near  him  should  raise  her  anchors  or  cut  away  her  moorings  to 
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hacerlo  sin  riesgo;  y  debiendo  la  nave  en  peligro  pagar  los  perjuicios  que  sufra 
la  otra. 

El  capitan  de  la  nave  vecina  que  rehusare  satisfacer  &  la  exigencia,  6  no  lo 
hiciere  por  negligencia,  sera  responsable  de  los  danos  que  resulten  de  ello. 

Titulo  VII.    Del  contrato  a  la  gruesa  6  pr6stamo  a  riesgo  maritimo. 

742.  En  el  contrato  a  la  gruesa,  uno  de  los  contratantes  presta  a  los  otros 
una  cantidad  de  dinero,  u  otra  cosa  apreciable  en  dinero  sobre  objetos  expuestos 
a  riesgo  maritimo ;  a  condicion  que  si  perecen  6  se  deterioran  por  accidente  de  mar, 
el  que  ha  dado  el  capital  no  puede  cobrarlo  sino  hasta  concurrencia  de  lo  que  los 
objetos  valgan;  pero  que  si  llegan  felizmente  a  su  destino,  el  que  ha  tomado  la  suma 
sera  obhgado  a  pagarla  con  una  prima  6  utilidad  convenida. 

743.  El  contrato  a  la  gruesa  debe  hacerse  por  documento  publico  6  privado; 
en  este  caso  debe  registrarse  en  la  Oficina  de  Registro  dentro  de  ocho  dias  de  su 
fecha,  6  depositarse  en  la  Aduana  donde  se  despacha  la  nave  un  duplicado  de  el, 
dentro  del  mismo  termino,  so  pena  de  perder  el  dador  su  privilegio. 

En  pais  extranjero  se  hara  el  contrato  segun  la  costumbre  del  lugar,  observan- 
dose  lo  dispuesto  en  el  articulo  602;  y  si  se  hiciere  por  documento  privado,  se  depo- 
sitara  un  dupUcado  en  el  Consulado  venezolano,  y  a  f alta  de  este,  en  la  Aduana 
del  lugar,  6  en  un  comerciante  de  respetabiHdad. 

Los  contratos  a  la  gruesa  hechos  verbalmente  son  ineficaces  en  juicio;  y  no 
se  admitird  prueba  sobre  ellos. 

744.  El  contrato  a  la  gruesa  debe  contener:  El  lugar  y  la  fecha  del  contrato; 
Los  nombres,  apeUidos  y  domicilio  del  dador  y  del  tomador;  —  El  capital  pre- 
stado;  —  La  prima  convenida;  —  Los  efectos  que  se  afectan  al  prestamo;  — • 
La  clase,  nombre  y  matricula  de  la  nave;  —  El  nombre,  apeUido  y  domicilio  del 
capitan;  —  El  viaje  por  el  cual  se  corre  el  riesgo  6  por  que  tiempo;  —  El  tiempo 
del  reembolso. 

Si  no  se  fijare  ese  tiempo,  se  considerara  como  tal  el  momento  en  que  dejo 
de  existir  el  riesgo. 

745.  El  contrato  a  la  gruesa  puede  hacerse  a  la  orden;  y  en  este  caso  puede 
traspasarse  por  endoso,  suoediendo  el  endosatorio  en  todos  lo<«  derechos  y  riesgos 
del  endosante;  pero  la  garantia  del  pago  no  se  extiende  al  provecho  maritimo,  sino 
a  los  intereses  corrientes,  salvo  convenci6n  en  contrario. 

746.  Los  pr6stamos  a  la  gruesa  pueden  oonstituirse  conjunta  6  separada- 
mente,  sobre  todo  6  parte:  Del  casco  y  quUla  de  la  nave;  —  De  las  velas  y 
aparejos;  —  Del  armamento  y  vituaUa;  —  Del  cargamento. 

Los  cr6ditos  provenientes  de  estos  prestamos  tienen  privilegio  sobre  los  objetos 
respectivamente  designados,  en  proporcion  de  la  cuota  afecta  al  prestamo. 

El  privilegio  del  prestamo  sobre  casco  y  quiUa  comprende  tambi^n  los  fletes 
devengados. 

747.  A  soUcitud  del  dador  puede  declararse  nulo  el  contrato  a  la  gruesa  hecho 
sobre  objetos  de  menos  valor  que  la  suma  prestada,  si  se  probare  fraude  por  parte 
del  tomador. 

Si  no  hubiere  fraude,  el  contrato  sera  vAlido  hasta  por  el  valor  de  las  cosas 
afectas  al  prestamo,  segtin  la  estimacion  hecha  6  convenida  entre  las  partes.  El 
dador  sera  reembolsado  del  exceso  con  los  intereses  corrientes  en  la  plaza. 

748.  Se  prohibe  el  prestamo  4  la  gruesa  sobre  fletes  no  ganados  6  utilidades 
esperadas.  En  este  caso,  el  dador  tendra  derecho  solo  a  la  devolucion  del  capital 
sin  intereses. 

749.  Ningun  pr&tamo  a  la  gruesa  puede  hacerse  a  la  gente  de  mar  sobre 
su  salario  6  utilidades.  Sin  embargo,  si  el  prestamo  se  hace,  el  dador  solo  tiene 
derecho  al  reembolso  del  capital  sin  ningun  interes. 

750.  En  el  lugar  donde  more  el  dueiio  de  la  nave  no  puede  el  capitan,  sin 
su  oonsentimiento  manifestado  de  una  manera  aut^ntica,  6  por  su  intervencion 
en  el  acto,  tomar  prestado  a  la  gruesa;  y  si  lo  hace,  solo  es  vilido  el  contrato  respecto 
de  la  parte  que  el  capitan  tenga  en  la  nave  6  en  el  flete.  Queda  salvo  el  caso  expre- 
sado  en  el  articulo  601. 
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give  fair  way,  whenever  the  other  can  do  so  without  risk;  the  ship  in  peril  beiag 
obliged  to  pay  losses  which  the  other  may  sustain. 

If  the  captain  of  the  adjacent  ship  refuses  to  meet  the  emergency  or  does 
not  through  neghgence  so  act,  he  shall  be  responsible  for  the  damages  resulting 
therefrom. 

Title  VII.    Of  the  contract  of  bottomry  or  loan  at  maritime  risk. 

742.  In  the  bottomry  contract,  one  of  the  contractors  lends  to  another  an  amount 
of  money,  or  other  thmg  which  can  be  valued  in  money,  on  objects  exposed 
to  maritime  risk;  on  condition  that  if  they  perish  or  deteriorate  through  peril  of 
the  sea,  he  who  has  advanced  the  capital  cannot  recover  it  except  to  the  extent 
of  the  value  of  the  objects ;  but  that  if  they  happily  reach  their  destination,  he  who 
has  obtained  the  sum  shall  be  bound  to  pay  it  with  a  premium  or  agreed  profit. 

743.  A  bottomry  contract  must  be  made  by  pubUc  or  private  iostrument; 
in  the  latter  case  it  must  be  registered  in  the  office  of  the  Registry  within  eight 
days  from  the  date  thereof,  or  a  duplicate  thereof  must  be  deposited  at  the  Customs- 
House  whence  the  ship  is  despatched,  within  the  Hke  period,  under  pain  of  the 
lender  losing  his  priority. 

In  a  foreign  country  the  contract  shall  be  made  according  to  the  custom  of 
the  place,  the  provision  of  art.  602  being  observed;  and  i£  it  should  be  made  by 
private  instrument,  a  dupHcate  shall  be  deposited  at  the  Venezuelan  Consulate, 
and  failing  that,  at  the  Customs-House  of  the  place,  or  with  a  reputable  trader. 

Contracts  on  bottomry  made  verbally  are  invahd  in  legal  proceedings;  and 
evidence  thereof  shall  not  be  admitted.  ■- 

744.  The  bottorory  bond  must  contain:  1.  The  place  and  date  of  the  con- 
tract; —  2.  The  full  names  and  residences  of  the  lender  and  borrower;  —  3.  The 
capital  sum  advanced;  —  4.  The  premium  agreed;  —  5.  The  effects  charged  for 
the  advance;  —  6.  The  class,  name  and  registry  of  the  ship;  —  7.  The  fuU  name 
and  residence  of  the  captain;  —  8.  The  voyage  by  which  the  risk  is  run  and  for 
what  time ;  —  9.  The  time  of  repayment. 

If  such  time  be  not  fixed  it  shall  be  presumed  to  be  the  moment  in  which  the 
risk  ceased  to  exist. 

745.  A  bottomry  bond  can  be  made  to  order;  and  in  such  case  can  be  trans- 
ferred by  indorsement,  the  indorsee  succeeding  to  all  the  rights  and  risks  of  the 
indorser ;  but  the  guaranty  of  payment  does  not  extend  to  the  maritime  profit,  but 
only  to  current  interest,  saving  agreement  to  the  contrary. 

746.  Advances  on  bottomry  can  he  constituted  jointly  or  severally,  on  all 
or  part:  1.  Of  the  hull  and  keel  of  the  ship;  —  2.  Of  the  sail  and  tackle;  — 
3.  Of  the  equipment  and  provisions;  —  4.  Of  the  cargo.  Credits  proceeding  from 
such  advances  have  privilege  over  objects  specifically  described,  in  proportion  to 
the  quota  charged  with  the  advance. 

The  privilege  for  advances  on  hull  and  keel  includes  also  freights  earned. 

747.  At  the  request  of  the  lender  a  bottomry  contract  can  be  declared  null 
and  void  when  made  over  objects  of  less  value  than  the  sum  advanced,  if  fraud 
should  be  proved  on  the  part  of  the  borrower. 

If  there  should  not  be  fraud,  the  contract  shall  be  valid  up  to  the  value  of  the 
things  charged  with  the  advance,  according  to  a  valuation  made  or  agreed  between 
the  parties.  The  lender  shall  be  reimbursed  the  excess,  together  with  the  interest 
current  in  the  market. 

748.  The  bottomry  advance  is  prohibited  over  freights  not  earned  or  ex- 
pected profits.  In  such  case,  the  lender  shall  only  have  the  right  to  the  return  of 
the  principal  without  interest. 

749.  No  maritime  advance  can  be  made  to  the  seamen  upon  their  wages  or 
profits.  If  however  the  advance  should  be  made,  the  lender  has  only  the  right  to 
reimbursement  of  the  principal  without  any  interest. 

750.  In  the  place  where  the  owner  of  the  ship  resides  the  captain  cannot,  with- 
out his  consent,  declared  in  an  authenticated  manner,  or  by  his  own  intervention  in 
the  transaction,  take  a  bottomry  advance;  and  if  he  does  so,  the  contract  is  only 
valid  regarding  the  share  which  the  captain  has  in  the  ship  or  in  the  freight.  The 
case  described  in  art.  601  is  excepted. 
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751.  Las  cantidades  tomadas  a  la  gruesa  para  el  ultimo  viaje  se  pagan  con 
preferencia  a  las  prestadas  para  algun  viaje  anterior,  aunque  se  declare  dejar  estas 
por  oontinuacion  6  renovacion. 

Los  prestamos  hechos  durante  el  viaje  prefieren  a  los  que  se  hayan  hecho 
antes  de  la  salida  de  la  nave,  y  entre  aquellos  se  gradua  la  prelacion  por  el  orden 
inverso  al  de  las  fechas;  pero  los  prestamos  hechos  durante  la  permanencia  en  un 
puerto  concurren  con  la  misma  preferencia. 

752.  Si  las  mercancias  embarcadas  en  la  nave  designada  en  el  contrato  fueren 
trasbordadas  a  otra,  no  perjudican  al  dador  los  daiios  sufridos  en  ^sta  por  riesgos 
maritimos;  a  menos  que  se  pruebe  que  el  cambio  se  hizo  por  fuerza  mayor. 

753.  Los  prestamos  sobre  mercancias  hechos  antes  de  principiarse  el  viaje, 
deben  ser  anotados  en  los  conocimientos,  con  indicacion  de  la  persona  a  quien  el 
capitan  debe  comunicar  la  llegada  a  su  destino.  En  caso  contrario,  el  consigna- 
tario  de  las  mercancias  tendra  preferencia  sobre  el  portador  del  contrato  a  la  gruesa, 
si  hubiera  aceptado  letras  de  cambio  6  avanzado  dinero  sobre  el  conocimiento. 

El  capitan  que  ignore  a  quien  debe  participar  la  llegada  al  puerto  de  su  destino, 
podri  descargar  las  mercancias  sin  quedar  responsable  al  portador  del  contrato 
a  la  gruesa. 

754.  El  capitan  que  de  mala  fe  descargare  las  mercancias  afectas  a  un  prestamo 
d  la  gruesa,  con  perjuicio  del  dador,  queda  personalmente  responsable  hacia  6ste. 

755.  A  falta  de  convenio  expreso,  se  entiende  que  los  riesgos  respecto  de  la 
nave,  sus  aparejos,  armamento,  vituallas  y  fletes,  corren  desde  que  ella  se  hace  a 
la  vela  hasta  que  da  fondo  en  el  lugar  de  su  destino;  respecto  de  las  mercancias, 
desde  que  se  carguen  en  la  nave  6  en  las  embarcaciones  que  han  de  llevarlas  a  ella; 
6  desde  la  fecha  del  contrato,  si  el  prestamo  se  hiciere  durante  el  viaje,  estando 
ellas  a  bordo.  El  riesgo  termina  en  los  dos  liltimos  casos  cuando  las  mercancias 
esten  descargadas  6  debieran  estarlo. 

756.  Si  despues  de  celebrado  un  contrato  a  la  gruesa  no  tuviere  lugar  el  viaje 
para  el  cual  se  hizo,  el  dador  cobrara  con  privilegio  su  capital  y  los  intereses  legales ; 
pero  si  ya  hubiere  principiado  el  viaje,  tendrei,  derecho  a  la  prima. 

757.  El  tomador  es  responsable  personalmente  por  el  capital  y  la  prima,  si 
por  hecho  6  consentimiento  suyo  cambia  de  destino  la  nave;  si  la  nave  6  las  mer- 
cancias afectas  se  deterioran,  disminuyen  6  perecen  por  vicio  propio  de  la  cosa 
6  por  hechos  6  negligencia  del  mismo  tomador. 

758.  Se  extingue  el  credito  por  la  perdida  total  de  los  objetos  sobre  que  fue 
contraido  el  prestamo  a  la  gruesa,  si  esta  perdida  acontece  por  caso  fortuito  en  el 
tiempo  y  lugar  de  los  riesgos. 

759.  En  los  prestamos  a  la  gruesa  sobre  mercancias,  no  se  libra  el  tomador 
de  responsabilidad  por  la  perdida  de  la  nave  y  del  cargamento,  si  no  justifica  que 
en  ella  estaban  por  su  cuenta  los  efectos  declarados  como  objeto  del  prestamo. 

Cuando  la  perdida  no  es  total,  el  pago  de  la  cantidad  prestada  a  la  gruesa  y 
sus  intereses  se  reduce  a  la  parte  salvada  de  las  cosas  afectas  al  prestamo,  deducidos 
los  gastos  de  salvamento. 

760.  Si  el  prestamo  se  hubiere  hecho  sobre  parte  de  los  objetos,  el  tomador 
participara  tambien  de  los  objetos  salvados  en  proporcion  a  la  parte  Ubre  de  la 
obhgacion  del  prestamo. 

761.  Los  dadores  a  la  gruesa  contribuiran  a  las  averias  comunes  en  descargo 
de  los  tomadores;  y  cuando  no  haya  convenio  en  contrario,  tambien  a  la  simple. 

762.  Si  hay  contrato  a  la  gruesa  y  de  seguro  sobre  una  misma  nave  6  un  mismo 
cargamento,  el  producto  de  los  efectos  salvados  se  dividira  entre  el  dador  a  la  gruesa, 
solo  por  su  capital,  y  el  asegurador  por  las  sumas  aseguradas,  sueldo  a  Ubra  de  su 
interes  respective;  sin  perjuicio  de  los  privilegios  establecidos  en  el  articulo  571. 

Titulo  VIII.    Del  seguro  maritimo. 

763.  Las  disposiciones  que  contienen  los  articulos  504  y  siguientes  hasta  el 
528  inclusive,  son  aphcables  a  los  seguros  maritimos,  salvo  los  casos  exceptuados 
en  el  presente  Titulo. 
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751.  Amounts  taken  on  bottomry  for  the  last  voyage  are  paid  in  priority  to 
those  advanced  for  any  former  voyage,  although  the  latter  are  declared  to  be  left 
by  way  of  continuation  or  renewal. 

The  advances  made  dining  the  voyage  are  preferred  to  those  which  may  have 
been  made  before  the  sailing  of  the  ship,  and  amongst  them  the  priority  ranks  in 
inverse  order  to  that  of  the  dates ;  but  the  advances  made  during  the  stay  in  a  port 
enjoy  the  same  priority. 

752.  If  the  goods  embarked  on  the  ship  mentioned  in  the  contract  should  be  tran- 
shipped to  another,  the  losses  sustained  in  the  latter  through  maritime  risks  do  not 
prejudice  the  lender ;  unless  it  is  proved  that  the  change  was  made  under  force  majeure. 

753.  Advances  on  goods  made  before  the  beginning  of  the  voyage,  must  be 
entered  on  the  biUs  of  lading,  with  a  statement  of  the  person  to  whom  the  captain 
must  commimicate  the  arrival  at  their  destination.  In  any  case  to  the  contrary, 
the  consignee  of  the  goods  will  have  priority  over  the  the  holder  of  the  bottomry 
bond,  if  he  should  have  accepted  bills  of  exchange  or  advanced  money  upon  the 
bill  of  lading. 

A  captain  who  does  not  know  to  whom  he  ought  to  communicate  the  arri- 
val at  the  port  of  their  destination,  can  unload  the  goods  without  becoming  re- 
sponsible to  the  holder  of  the  bottomry  bond. 

754.  A  captain  who  in  breach  of  faith  unloads  the  goods  charged  with  a 
bottomry  bond,  to  the  prejudice  of  the  lender,  is  personally  responsible  towards 
the  latter. 

755.  Failing  express  agreement,  it  is  understood  that  the  risks  regarding  the 
ship,  tackle,  equipment,  provisions  and  freights  run  from  the  time  of  setting  sail  up 
to  the  anchoring  at  the  place  of  her  destination ;  regarding  the  goods,  from  when  they 
are  loaded  on  the  ship  or  in  boats  which  have  to  bring  them  to  her;  or  from  the 
date  of  the  contract,  if  the  advance  should  be  made  during  the  voyage  whilst  they 
are  on  board.  The  risk  ends  in  the  two  last  cases  when  the  goods  are  unloaded  or 
ought  to  be  so. 

756.  If  after  the  making  of  a  bottomry  contract  the  voyage  for  which  it  was 
made  should  not  take  place,  the  lender  shall  have  preference  regarding  his  capital 
and  lawful  interest;  but  if  the  voyage  should  have  already  begun,  he  shall  have 
a  right  to  the  premium. 

757.  The  borrower  is  personally  responsible  for  the  capital  and  premium,  if  by 
his  act  or  with  his  assent  there  should  be  a  change  in  the  destination  of  the  ship; 
if  the  ship  or  the  goods  charged  should  depreciate,  waste  or  perish  through  inherent 
vice  of  the  thing  or  by  acts  or  defaults  of  the  borrower  himself. 

758.  The  claim  is  extinguished  by  the  total  loss  of  the  objects  over  which  the 
bottomry  advance  was  contracted,  if  such  loss  happens  by  fortuitous  event 
.within  the  time  and  place  of  the  risks. 

759.  In  bottomry  advances  on  goods,  the  borrower  shall  not  be  freed  from 
responsibility  by  the  loss  of  the  ship  and  cargo,  if  he  does  not  prove  that  the  effects 
declared  to  be  the  subject  matter  of  the  advance  were  therein  on  his  own  account. 

When  the  loss  is  not  total,  the  payment  of  the  amount  advanced  on  bottomry 
and  the  interest  thereon  is  reduced  to  the  salved  part  of  the  things  charged  with 
the  advance,  the  expenses  of  salvage  being  deducted. 

760.  If  the  advance  should  have  been  made  over  part  of  the  objects,  the  bor- 
rower shall  also  share  in  the  objects  salved  in  proportion  to  the  part  free  from  the 
bottomry  obligation. 

761.  The  lenders  on  bottomry  shall  contribute  to  general  average  in  discharge 
of  the  borrowers ;  and  when  there  should  be  no  agreement  to  the  contrary,  also  to 
particular  average. 

762.  If  there  is  a  bottomry  contract  and  an  insurance  over  the  same  ship  or 
the  same  cargo,  the  proceeds  of  the  effects  salved  shall  be  divided  between  the  lender 
on  bottomry,  in  respect  of  his  principal  alone,  and  the  insurer  in  respect  of  the  sums 
assured,  in  proportion  to  their  respective  interests;  without  prejudice  to  the  pri- 
vileges set  forth  in  art.  571. 

Title  VIII.    Of  marine  insurance. 

763.  The  provisions  contained  in  arts.  504  and  the  following  up  to  528  in- 
clusive, apply  to  marine  insurances,  save  in  the  cases  excepted  in  the  present 
Title. 
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764.  Pueden  ser  objetos  del  seguro  maritimo:  1."  El  casco  y  quilla  de  la 
nave  armada  6  desarmada,  con  carga  6  sin  eUa,  sea  que  este  fondeada  en  el  puerto 
de  su  matricula  6  en  el  de  su  armamento,  sea  que  vaya  navegando  sola,  en  convoy, 
6  en  conserva;  —  2.°  Los  aparejos  de  la  nave;  —  3.°  El  armamento;  —  4.°  Las 
vituaUas;  —  5.°  El  costo  del  seguro;  —  6.°  Las  cantidades  dadas  a  la  gruesa; 
7.°  La  vida  y  la  libertad  de  los  hombres  de  mar  y  pasajeros;  —  8.°  Las  mer- 
caderi  ascargadas ;  y,  en  general,  todas  las  cosas  de  valor  estimable  en  dinero,  ex- 
puestas  a  riesgos  de  perdida  6  deterioro  por  accidente  en  la  navegaci6n. 

765.  Fuera  de  las  cosas  expresadas  en  el  articulo  508,  no  pueden  ser  asegurados : 
1.°  Los  sueldos  del  capitan  y  tripulacion;  —  2.°  El  flete  no  adquirido  del  carga- 
mento  existente  a  bordo;  —  3.°  Las  cantidades  tomadas  d  la  gruesa;  —  4.°  Los 
premios  de  los  pr^stamos  maritimos;  —  5.°  Las  cosas  pertenecientes  a  stibditos 
de  nacion  enemiga;  —  6.°  La  nave  ocupada  babitualmente  en  el  contrabando,  ni 
el  dafio  que  le  sobrevenga  por  haberlo  hecho. 

766.  El  seguro  del  cargamento,  sin  otra  designacion,  comprende  todas  las 
mercaderias  embarcadas,  fuera  del  oro  6  plata  amonedados,  las  barras  de  estos 
mismos  metales,  las  municiones  de  guerra,  los  diamantes,  perlas  y  demas  objetos 
preciosos. 

Los  objetos  exceptuados  en  el  inciso  anterior  seran  necesariamente  espeoifi- 
cados  en  la  poUza. 

Si  el  seguro  fuere  hecho  por  viaje  redondo,  comprende  tambien  las  mercaderias 
cargadas  en  el  puerto  del  destino  y  en  los  de  escalas  de  la  travesia  de  vuelta. 

767.  La  nave  puede  ser  asegurada  por  todo  el  valor  del  casco  y  quilla,  aparejos, 
{irmamento  y  vituaUas,  deduci6ndose  previamente  las  cantidades  tomadas  a  la 
gruesa. 

El  cargamento  podra  ser  tambien  asegurado,  previa  la  deduccion  expresada, 
por  el  integro  valor  que  las  mercaderias  tengan  en  el  puerto  de  la  expedicion,  al 
tiempo  de  su  embarque,  inclusos  los  gastos  causados  hasta  ponerlas  a  bordo  y  la 
prima  de  seguro. 

768.  El  seguro  puede  versar  conjunta  6  separadamente  sobre  el  todo  6  parte 
de  los  objetos  enunciados  en  el  articulo  764,  y  celebrarse:  En  tiempo  de  paz  6 
de  guerra;  —  Antes  de  principiarse  el  viaje  6  haUandose  este  pendiente;  —  Por 
el  viaje  de  ida  y  vuelta  6  por  uno  solo  de  eUos;  —  Por  toda  la  duracion  del 
viaje  6  por  un  tiempo  Umitado;  —  Por  todos  los  riesgos  de  mar  6  solamente 
por  alguno  de  ellos. 

769.  Por  el  hecho  de  la  suscripcion  de  la  poliza  se  presume  que  los  interesados 
han  reconocido  justa  la  estimacion  hecha  en  ella  de  la  cosa  asegurada;  pero  tanto 
el  asegurado  como  el  asegurador  podran  reclamar  contra  eUa,  de  conformidad 
con  los  articulos  511  y  512. 

Ni  el  asegurado  ni  el  asegurador  podran  ejercer  ese  derecho  despu6s  de  tener 
conocimiento  del  feUz  arribo  6  de  la  perdida  6  deterioro  de  los  objetos  asegurados; 
salvo  el  caso  del  fraude. 

770.  En  el  caso  del  articulo  511,  el  valor  de  las  mercaderias  aseguradas  se 
fijara  por  peritos,  tomandose  por  base  el  precio  que  a  ellas  se  asigne  con  arreglo 
A  lo  dispuesto  en  el  segundo  aparte  del  articulo  767. 

771.  No  determinandose  en  la  poliza  el  valor  de  las  cosas  aseguradas,  y  con- 
sistiendo  estas  en  los  retornos  de  un  pais  donde  no  se  haga  el  comercio  sino  por 
trueques,  la  estimacion  se  hara  por  el  precio  que  tenian  en  el  puerto  de  su  expedi- 
cion las  mercaderias  que  se  dieren  en  cambio,  incluyendo  en  ella  todos  los  gastos 
posteriores. 

772.  La  estimacion  hecha  en  moneda  extranjera  se  reducira  a  moneda  de  la 
Repubhca,  conforme  al  curso  del  cambio  en  el  dia  en  que  se  hubiere  firmado  la 
p6]iza. 

773.  En  el  seguro  maritimo  se  entiende  por  riesgos  de  mar  los  que  corren 
las  cosas  aseguradas  por  tempestad,  naufragio,  varamiento  con  rotura  6  sin  ella, 
abordaje  fortuito,  cambio  forzado  de  rata,  de  viaje  6  de  nave,  echazon,  fuego, 
apresamiento,  saqueo,  declaration  de  guerra,  retenci6n  por  orden  de  algtm  gobierno, 
represaUas,  y  generalmente,  todos  los  casos  fortuitos  que  ocurran  en  el  mar,  salvo 
lo  exceptuado  literalmente  en  la  poliza. 

774.  No  fij4ndose  en  la  poliza  el  principio  y  fin  de  los  riesgos,  se  entiende 
que  estos  principian  y  concluyen  para  los  aseguraidos  en  las  dpocas  que  determina 
el  articulo  755. 
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764.  The  following  can  be  objects  of  marine  insurance :  1.  The  hull  and  keel  of  a 
ship  equipped  or  not,  laden  or  not,  whether  anchored  in  the  port  of  the  registry 
thereof  or  in  that  of  equipment,  whether  proceeding  on  a  voyage  alone,  under  con- 
voy or  in  company;  —  2.  The  tackle  of  the  ship;  —  3.  The  equipment;  —  4.  The 
provisions;  —  5.  The  cost  of  insurance;  —  6.  Amoimts  advanced  on  bottomry;  — 
7.  The  hfe  and  hberty  of  seamen  and  passengers;  —  8.  Goods  on  board;  and  in  gene- 
ral, all  things  of  money  value,  exposed  to  risks  of  loss  or  damage  by  peril  of  the  sea. 

765.  Beyond  the  things  set  forth  in  art.  508  there  cannot  be  insured:  1.  The 
wages  of  the  captain  and  crew;  —  2.  Freight  not  earned  of  cargo  existing  on  board; 

—  3.  Amounts  borrowed  on  bottomry;  —  4.  Premiums  on  maritime  advances;  — 
6.  Things  belonging  to  subjects  of  an  enemy  state ;  —  6.  Neither  the  ship  occupied 
habitually  in  carrying  contraband,  nor  damages  supervening  through  that  having 
been  done. 

766.  The  insurance  of  the  cargo,  without  other  description,  includes  all  the 
goods  embarked,  except  gold  or  silver  coinage,  ingots  of  such  metals,  mvmitions 
of  war,  diamonds,  pearls  and  other  precious  articles. 

The  articles  excepted  in  the  former  paragraph  shall  be  of  necessity  specified 
in  the  policy. 

If  the  insurance  should  be  made  for  the  round  voyage,  it  includes  also  the 
goods  loaded  in  the  port  of  destiaation  and  in  those  of  call  on  the  return  jovtmey. 

767.  A  ship  can  be  insured  for  the  whole  value  of  the  hull  and  keel,  tackle, 
equipment  and  provisions,  previously  deducting  therefrom  the  amounts  borrowed 
on  bottomry. 

The  cargo  can  also  be  insured,  after  the  deduction  stated,  for  the  whole  value 
which  the  goods  have  in  the  port  of  despatch  at  the  time  of  their  embarcation, 
including  the  expenses  caused  up  to  their  being  placed  on  board  and  the  insurance 
premium. 

768.  The  insm-ance  can  be  effected  jointly  or  severally  over  the  whole  or  part 
of  the  objects  set  forth  in  art.  764  and  be  made:  1.  In  time  of  peace  or  war; 

—  2.  Before  the  beginning  and  during  the  progress  of  the  voyage;  —  3.  For  the 
voyage  of  going  and  returning  or  for  one  only  thereof;  —  4.  For  the  whole  dura- 
tion of  the  voyage  or  for  a  limited  time;  —  5.  For  all  the  perils  of  the  sea  or 
only  for  some  of  them. 

769.  By  the  fact  of  the  subscription  of  the  poHcy  it  is  presumed  that  those 
concerned  have  accepted  as  correct  the  valuation  made  therein  of  the  thing  insm^ed; 
but  the  assured  equally  with  the  insiner  can  question  the  valuation,  in  conformity 
with  arts.  511  and  512. 

Neither  the  assured  nor  the  insurer  can  exercise  such  right  after  having  know- 
ledge of  the  safe  arrival  or  of  the  loss  or  damage  of  the  objects  insured ;  save  in  the 
event  of  fraud. 

770.  In  the  case  of  art.  511,  the  value  of  the  goods  insured  shall  be  fixed  by 
experts,  the  price  which  is  assigned  thereto  in  accordance  with  the  provision  of  the 
second  paragraph  of  art.  767  being  taken  as  the  basis. 

771.  Where  the  value  of  the  things  insured  is  not  determined  in  the  pohcy, 
and  they  consist  in  the  return  cargo  from  a  coimtry  where  commerce  is  not 
transacted  except  by  barter,  the  valuation  shaU  be  made  by  the  price  which  the 
goods  given  in  exchange  have  at  the  port  of  their  despatch,  including  therein  all 
subsequent  expenses. 

772.  A  valuation  made  in  foreign  money  shall  be  reduced  to  money  of 
the  Repubhc,  in  conformity  with  the  rate  of  exchange  on  the  day  on  which  the 
poUcy  was  signed. 

773.  In  marine  insurance,  by  risks  of  the  sea  is  understood  those  which  the 
things  insured  run  through  tempest,  ship-wreck,  stranding  with  or  without  break- 
ing, accidental  collision,  forced  change  of  route,  of  voyage  or  of  ship,  jettison,  fire, 
capture,  pillage,  declaration  of  war,  detention  by  order  of  any  Government, 
reprisals,  and  generally,  all  fortuitous  events  which  occur  at  sea,  except  what  is 
expressly  excepted  in  the  pohcy. 

774.  Where  the  beginning  and  the  end  of  the  risks  are  not  fixed  in  the  policy, 
it  is  understood  that  they  begin  and  end  for  the  assured  at  the  times  defined  by 
art.  755. 

18* 
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En  el  seguro  de  sumas  prestadas  a  la  gruesa,  los  riesgos  comienzan  y  acaban 
para  los  aseguradores  desde  el  momento  en  que  comienzan  y  acaban  para  el  dador, 
segun  la  ley  6  la  convencion  notificada  a  los  aseguradores. 

.  .  j'^%  I^evocado  6  variado  el  viaje  antes  que  las  cosas  aseguradas  hayan  prin- 
cipiado  a  correr  los  riesgos,  queda  rescindido  el  seguro. 

776.  Es  de  ningun  valor  el  seguro  contratado  con  posterioridad  a  la  cesacion 
de  los  nesgos,  si  al  tiempo  de  firmar  la  poliza  el  asegurado  tuviere  conocimiento 
de  la  p6rdida  de  los  objetos  asegurados,  6  el  asegurador  de  su  feliz  arribo. 

Este  conocimiento  puede  acreditarse  por  cualquiera  de  los  medios  probatorios 
que  admite  este  Codigo. 

777.  Las  partes  podran  estipular  que  la  prima  se'ra  aumentada  en  caso  de 
guerra,  6  disminuida  sobreviniendo  la  paz. 

Omitiendose  la  fijacion  de  la  cuota,  esta  sera  fijada  por  peritos,  habida  con- 
sideracion  al  aumento  6  disminucion  de  los  riesgos. 

778.  El  acortamiento  voluntario  del  viaje  sin  variacion  de  ruta,  no  autoriza 
la  reduccion  de  la  prima. 

779.  Fuera  de  las  enunciaciones  que  exige  el  articulo  507,  la  poliza  de  seguro 
de  la  nave  6  de  su  oargamento  debera  expresar:  1.°  El  nombre,  apellido  y  domi- 
cilio  del  capitan;  —  2.°  El  nombre  de  la  nave,  su  porte,  pabell6n,  matricula, 
armamento  y  tripulacion;  ya  verse  el  seguro  sobre  la  misma  nave,  ya  sobre  las 
mercaderias  que  constituyen  su  cargamento;  —  3.°  El  lugar  de  la  carga,  el  de  la 
descarga  y  los  puertos  de  escala;  —  4.°  El  puerto  de  donde  ha  salido  6  debido 
salir  la  nave  y  el  de  su  destino;  —  5."  El  lugar  donde  los  riesgos  principien  a 
correr  por  cuenta  del  asegurador,  con  designacion  especifica  de  los  que  fueren 
excluidos  del  seguro;  —  6.°  El  viaje  asegurado,  con  expresion  de  si  el  seguro 
es  por  viaje  redondo  6  solo  por  el  de  ida  y  vuelta;  —  7.°  El  tiempo,  lugar  y 
modo  en  que  deba  hacerse  el  pago  de  la  perdida,  de  los  danos  y  de  la  prima; 
—  8.°  La  fecha  y  hora  del  contrato,  aunque  el  viaje  no  este  principiado. 

780.  La  poliza  de  seguro  de  las  cantidades  dadas  a  la  gruesa  debera  enunoiar : 
1.°  El  nombre  del  tomador,  aun  cuando  este  sea  el  capitan;  —  2.°  El  nombre 
y  destino  de  la  nave  que  debe  hacer  el  viaje  y  del  capitan  que  la  mande;  —  3.°  Los 
riesgos  que  tome  sobre  si  el  asegurador  y  los  que  hayan  sido  exceptuados  por  el 
dador;  —  4.°  Si  las  cantidades  prestadas  lo  ban  sido  en  el  lugar  de  la  descarga  6  en 
puerto  de  arribada  forzosa. 

781.  La  poUza  del  seguro  de  vida  se  arreglara  a  lo  dispuesto  en  el  articulo  537. 

782.  Ademas  de  las  enunciaciones  contenidas  en  los  numeros  1.°,  2.°  y  4.° 
del  articulo  779,  la  poliza  de  seguro  de  la  libertad  de  los  navegantes  debera  expresar: 
1.°  El  nombre,  apellido,  edad  y  senales  que  identifiquen  la  persona  asegurada;  — 
2.°  La  cantidad  convenida  por  el  rescate  y  los  gastos  de  regreso  a  laReptiblica;  — 
3.°  El  nombre,  apeUido  y  domiciUo  de  la  persona  encargada  del  rescate;  —  4.°  El 
termino  en  que  se  ha  de  verificar  el  rescate  y  la  indemnizacion  que  deba  darse 
al  asegurado  caso  de  no  conseguirse. 

783.  Los  Consules  venezolanos  podran  autorizar  las  pohzas  de  los  seguros 
que  se  celebren  en  las  plazas  de  comercio  de  su  residencia,  si  alguno  de  los  contra- 
tantes  fuere  venezolano. 

784.  Siendo  varies  los  seguros  sobre  una  misma  cosa,  los  aseguradores  firma- 
ran  la  poliza  simultanea  6  sucesivamente,  expresando  cada  uno,  en  el  ultimo  caso, 
la  fecha  y  hora  antes  de  su  firma. 

785.  Una  poHza  puede  comprender  diferentes  seguros  en  una  misma  nave. 
Puede  tambien  comprender  el  de  la  nave  y  su  cargamento;  pero  en  este  caso 

se  expresaran  distintamente  las  cantidades  aseguradas  sobre  cada  uno  de  estos 
objetos,  so  pena  de  nulidad  del  seguro. 

786.  Ignorando  el  asegurado  la  especie  de  mercaderias  que  espera,  6  la  nave 
que  debe  trasportarlas,  podra  celebrar  el  seguro,  en  el  primer  caso,  bajo  el  nombre 
generico  de  mercaderias,  y  en  el  segundo,  con  la  clausula  en  una  6  mas  naves,  con 
tal  que  declare  en  la  poliza  que  ignora  la  circunstancia  respectiva,  y  exprese  la 
fecha  y  firma  de  las  ordenes  6  cartas  de  aviso  que  hubiere  recibido. 

Pero  en  el  caso  de  siniestro,  el  asegurado  debera  probar  la  saHda  de  la  nave 
6  naves  del  puerto  de  la  carga,  el  embarque  en  ellas  de  las  mercaderias  perdidas, 
el  verdadero  valor  de  estas  y  la  p6rdida  de  la  nave. 
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In  the  insurance  of  sums  advanced  on  bottomry,  the  risks  commence  and  finish 
for  the  insurers  from  the  moment  in  which  they  begin  and  finish  for  the  lender 
according  to  law  or  agreement  notified  to  the  insurers. 

775.  Where  the  voyage  is  recalled  or  varied  before  the  things  iasured  have 
begun  to  run  the  risks,  the  insurance  is  rescinded. 

776.  An  insurance  contracted  subsequently  to  the  cessation  of  the  risks  is 
of  no  value,  if  at  the  time  of  signing  the  poUcy  the  assured  should  have  knowledge 
of  the  loss  of  the  objects  insured,  or  the  insurer  of  their  safe  arrival. 

Such  knowledge  may  be  proved  by  any  of  the  methods  of  proof  admitted 
by  this  Code. 

777.  The  parties  can  stipulate  that  the  premium  shall  be  increased  in  case 
of  war,  or  diminished  on  peace  supervening. 

Where  the  fixing  of  the  proportion  is  omitted,  it  shall  be  fixed  by  experts, 
consideration  being  given  to  the  increase  or  diminution  of  the  risks. 

778.  The  intentional  shortening  of  the  voyage  without  a  variation  of  route, 
does  not  warrant  the  reduction  of  the  premium. 

779.  In  addition  to  the  statements  required  by  art.  507,  the  pohcy  of  insur- 
ance of  ship  or  cargo  must  set  forth:  1.  The  fuU  name  and  address  of  the  cap- 
tain ;  —  2.  The  name  of  the  ship,  the  tonnage,  flag,  registry,  equipment  and  crew 
thereof;  whether  the  insurance  is  effected  over  the  ship  itself,  or  over  the  goods 
which  constitute  her  cargo;  —  3.  The  place  of  loading,  that  of  unloading  and  ports 
of  call ;  —  4.  The  port  whence  the  ship  sailed  or  ought  to  sail  and  the  port  of  her  desti- 
nation;  —  5.  The  place  where  the  risks  begin  to  run  on  account  of  the  insurer,  with 
a  specific  description  of  those  excluded  from  the  insurance ;  —  6.  The  voyage  insured, 
with  a  statement  whether  the  insurance  is  for  the  round  voyage  or  only  for  that 
of  going  or  returning;  —  7.  The  time,  place  and  way  in  which  the  payment  for 
the  loss,  for  the  damages,  and  for  the  premium,  ought  to  be  made;  —  8.  The  date 
and  hour  of  the  contract,  although  the  voyage  is  not  commenced. 

780.  The  policy  of  insurance  of  the  amounts  advanced  on  bottomry  must 
state:  1.  The  name  of  the  borrower,  even  when  he  should  be  the  captain;  —  2.  The 
name  and  destination  of  the  ship  which  is  to  make  the  voyage  and  of  the  captain 
commanding;  —  3.  The  risks  which  the  insurer  takes  upon  himself  and  those  which 
may  have  been  excepted  by  the  lender ;  —  4.  Whether  the  amounts  advanced  have 
been  so  at  the  place  of  the  unloading  or  at  a  port  of  forced  stoppage. 

781.  The  policy  of  insurance  on  life  shall  be  regulated  by  the  provisions  of 
art.  537. 

782.  In  addition  to  the  statements  contained  in  Nos.  1,  2  and  4  of  art.  779, 
the  policy  of  insurance  of  the  liberty  of  those  sailing  must  express :  1.  The  full  name, 
age  and  signs  identifjdng  the  person  insured;  —  2.  The  amount  agreed  for  ransom 
and  the  expenses  of  return  to  the  Republic;  —  3.  The  fuU  name  and  residence  of 
the  person  entrusted  with  the  ransom;  —  4.  The  period  within  which  the  ransom 
must  be  effected  and  the  indemnity  which  must  be  given  to  the  assured  in  the  event 
of  its  not  being  obtained. 

783.  Venezuelan  Consuls  can  authenticate  policies  of  insurance  which  are 
entered  into  in  the  commercial  markets  of  their  jurisdiction,  if  any  of  the  contrac- 
tors should  be  Venezuelan. 

784.  There  being  several  insurances  over  the  same  thing,  the  insurers  shall 
sign  the  policy  together  or  in  succession,  each  one  stating  before  his  signature, 
in  the  last  event,  the  date  and  hour. 

785.  A  policy  can  include  different  insurances  over  the  same  ship. 

It  can  also  include  that  of  the  ship  and  the  cargo  thereof;  but  in  such 
event  the  amounts  assured  over  each  one  of  such  objects  shall,  under  pain  of  nul- 
lity, be  distinctly  stated. 

786.  Where  the  assured  is  ignorant  of  the  kind  of  goods  which  he  looks  for, 
or  the  ship  which  ought  to  carry  them,  he  can  effect  the  insurance,  in  the  first  place, 
under  the  generic  description  of  merchandize,  and  in  the  second,  with  the  clause 
"by  one  or  more  ships",  provided  he  declares  in  the  policy  that  he  is  ignorant  of  the 
particular  circumstance,  and  states  the  date  and  signature  of  the  orders  and  letters 
of  advice  which  he  has  received. 

But  in  the  event  of  a  disaster,  the  assured  must  prove  the  sailing  of  the  ship 
or  ships  from  the  port  of  loading,  the  embarkation  thereon  of  the  lost  goods,  the 
true  value  thereof  and  the  loss  of  the  ship. 
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787.  El  seguro  contratado  por  un  tiempo  limitado  se  extingue  por  el  mero 
trascurso  del  plazo  convenido,  aunque  al  vencimiento  de  este  se  hallen  todavia 
pendientes  los  riesgos. 

788.  La  detenninacion  de  la  hora  omitida  en  la  poUza  se  hara  en  perjuicio 
de  la  parte  a  quien  favorezca  la  omision. 

789.  El  asegurador  esta  obUgado  a  indemnizar  al  asegurado  las  p6rdidas  y 
averias  de  los  objetos  asegurados  causadas  por  accidentes  de  mar,  y  los  gastos 
hechos  para  evitarlas  6  disminuirlas,  siempre  que  aquellas  excedan  del  uno  por 
ciento  del  valor  del  objeto  perdido  6  averiado. 

790.  No  expresandose  en  la  poliza  el  tiempo  del  pago  de  las  cosas  aseguradas, 
daiios  y  gastos  de  la  responsabilidad  de  los  aseguradores,  6stos  deberan  verificarlo 
dentro  de  los  diez  dias  siguientes  al  en  que  el  asegurado  les  presente  su  cuenta  debida- 
mente  documentada. 

791.  Siempre  que  distintas  personas  aseguren  el  cargamento  por  partidas 
separadas,  6  por  cuotas,  sin  expresar  los  objetos  que  abrace  cada  seguro,  los  ase- 
guradores pagaran  a  prorrata  la  perdida  total  6  parcial  que  el  cargamento  sufra. 

792.  La  variaoion  de  rumbo  6  viaje  ocasionada  por  fuerza  mayor  para  salvar 
la  nave  6  su  cargamento,  no  extingue  la  responsabilidad  de  los  aseguradores. 

793.  El  cambio  de  la  nave  ejecutado  por  causa  de  innavegabilidad  6  fuerza 
mayor  despu6s  de  principiado  el  viaje,  no  liberta  a  los  aseguradores  de  la  responsa- 
bilidad que  les  impone  el  contrato,  aunque  la  segunda  nave  sea  de  distinto  porte 
6  pabellon. 

Pero  si  la  innavegabilidad  ocurriere  antes  de  que  la  nave  haya  salido  del  puerto 
de  la  expedicion,  los  aseguradores  podran  continuar  el  seguro  6  desistir  de  ^1,  pa- 
gando  las  averias  que  hubiere  sufrido  el  cargamento. 

794.  La  clausula  Ubre  de  averia,  exonera  al  asegurador  del  pago  de  toda  averia 
gruesa,  6  particular,  4  excepoion  de  las  que  dan  lugar  al  abandon©  de  la  cosa  ase- 
gurada. 

795.  Si  en  el  seguro  se  designan  diferentes  embarcaciones  para  cargar  las  cosas 
aseguradas,  el  asegurado  podra  distribuirlas  a  su  arbitrio,  6  cargarlas  en  una  sola, 
sin  que  por  esta  causa  haya  alteracion  en  la  responsabilidad  de  los  aseguradores. 

796.  Pero  si  el  cargamento  que  fuere  asegurado  con  designaci6n  de  nave  y 
fijacion  de  la  cantidad  asegurada  sobre  cada  una  de  eUas,  fuere  embarcado  en  menor 
ntimero  de  naves  que  el  senalado  en  la  poliza,  6  en  una  sola  de  eUas,  la  responsa- 
bilidad de  los  aseguradores  sera  reducida  a  la  suma  asegurada  sobre  la  nave  6  naves 
que  hubieren  recibido  el  cargamento. 

En  este  caso,  el  seguro  de  las  cantidadas  aseguradas  sobre  las  demas  naves 
serd  ineficaz,  y  se  abonara  4  los  aseguradores  la  indemnizacion  legal. 

797.  La  autorizacion  para  hacer  escala  confiere  derecho  al  capitan  para  arribar, 
hacer  una  cuarentena,  descargar,  vender  mercaderias  por  menor,  y  aun  para  formar 
un  nuevo  cargamento,  corriendo  siempre  los  riesgos  por  cuenta  de  los  asegura- 
dores. 

Las  mercaderias  cargadas  en  un  puerto  de  escala  convenido  subrogan,  para 
los  efectos  del  seguro,  a  las  descargadas  en  el  mismo. 

798.  Celebrado  el  seguro  con  la  clausula  libre  de  hostilidades,  el  asegurador 
no  responde  de  los  danos  y  p6rdidas  causados  por  violencia,  apresamiento,  saqueo, 
pirateria,  orden  de  Potencia  extranjera,  declaracion  de  guerra  y  represalia,  aunque 
tales  actos  precedan  a  la  declaracion  de  guerra. 

El  retardo  6  cambio  de  viaje  de  los  objetos  asegurados  por  causa  de  hostili- 
dades, hace  cesar  los  efectos  del  seguro,  sin  perjuicio  de  la  responsabilidad  de  los 
aseguradores  por  los  danos  6  perdidas  ocurridos  antes  de  las  hostilidades. 

799.  No  son  responsables  los  aseguradores  de  los  danos  y  pdrdidas  provenientes 
de  algunas  de  las  causas  siguientes:  1.°  Cambio  voluntario  de  ruta,  de  viaje  6 
de  nave,  sia  consentimiento  de  los  aseguradores ;  —  2.  °  Separacion  voluntaria  de 
un  convoy,  habiendo  estipulacion  para  navegar  en  conserva ;  —  3.  °  Prolongacion 
del  viaje  asegurado  a  un  puerto  mas  remoto  que  el  designado  en  la  pohza;  — 
4.  °  Mermas,  desperdicios  y  perdidas  procedentes  de  vicio  propio  de  los  objetos  asegur- 
ados; —  5.°  Deterioro  del  velamen  y  demas  utUes  de  la  nave  causado  por  su  uso 
ordinario;  ■ —  6.°  Dolo  6  culpa  del  capitan  6  de  la  tripulacion,  a  menos  de  con- 
vencion  en  contrario;  —  7.°  Hecho  del  asegurado  6  de  cualquiera  otra  persona 
extrana  al  contrato.  —  8.°  Gastos  de  remolque  y  demas  que  no  constituyen 
averia;  —  9.°  Dereohos  impuestos  sobre  la  nave  6  su  cargamento. 
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787.  An  insurance  contracted  for  a  limited  time  is  extinguished  by  the  mere 
effluxion  of  the  period  agreed  on,  although  at  the  maturity  thereof  the  risks  are 
still  pending. 

788.  An  fixing  of  th  ehour  omitted  in  the  poUcy  shall  be  made  to  the  preju- 
dice of  the  party  whom  the  omission  may  favour. 

789.  The  insurer  is  obUged  to  indemnify  the  assured  in  respect  of  losses  and 
damages  of  the  things  insured  caused  by  perils  of  the  sea,  and  the  expenses  incurred 
to  avoid  or  lessen  them,  whenever  they  exceed  one  per  cent,  of  the  value  of  the 
object  lost  or  damaged. 

790.  When  the  pohcy  does  not  state  the  time  of  payment  for  the  things  insured, 
or  damages  and  expenses  within  the  responsibOity  of  the  insurers,  it  must  be  made 
within  ten  days  following  that  on  which  the  assured  produces  to  them  his  account 
didy  vouched. 

791.  Whenever  different  persons  insure  the  cargo  for  separate  proportions 
or  by  shares,  without  stating  the  objects  which  each  insurance  covers,  the  insurers 
shaU  pay  in  proportion  the  total  or  partial  loss  which  the  cargo  shall  sustain. 

792.  A  variation  of  course  or  voyage  occasioned  by  force  majeure  to  save 
the  ship  or  cargo,  does  not  extinguish  the  UabUity  of  the  insurers. 

793.  An  exchange  of  ship  made  on  account  of  unfitness  for  navigation  or  force 
majeure  after  the  beginning  of  the  voyage,  does  not  free  the  insurers  from  the  liability 
imposed  on  them  by  the  contract,  although  the  second  ship  may  be  of  different 
tonnage  or  flag. 

But  if  the  unfitness  for  navigation  should  arise  before  the  ship  should  have 
sailed  from  the  port  of  the  expedition,  the  insurers  may  continue  the  insurance 
or  withdraw  therefrom,  paying  the  damages  which  the  cargo  should  have  sustained. 

794.  The  clause  "free  from  average",  exonerates  the  insurer  from  the  pay- 
ment of  any  average,  general  or  particular,  except  such  as  gives  ground  for  the  aban- 
donment of  the  thing  insured. 

795.  If  in  the  insiurance  different  vessels  are  appointed  to  load  the  things  in- 
sured, the  assured  can  distribute  them  at  his  discretion,  or  load  them  on  one  alone, 
without  any  alteration  in  the  responsibility  of  the  insurers  thereby  arising . 

796.  But  if  cargo  which  was  insured  with  the  naming  of  ships  and  fixing  of  the 
amoxmt  assured  on  each  one  of  them,  should  be  embarked  on  a  smaller  number 
of  ships  than  that  appointed  in  the  policy,  or  in  one  of  them  only,  the  responsibi- 
lity of  the  insurers  shall  be  reduced  to  the  sum  assured  over  the  ship  or  ships  which 
have  received  the  cargo.  In  such  case,  the  assurance  of  the  amounts  assured  over 
the  other  ships  shall  be  of  no  effect,  and  the  legal  compensation  shall  be  paid 
to  the  insurers. 

797.  Authority  to  make  a  port  of  call  confers  on  the  captain  the  right  to  stop, 
undergo  quarantine,  unload,  seU  goods  retaO,  and  even  to  take  a  new  cargo,  al- 
ways running  the  risks  on  account  of  the  insurers. 

Goods  loaded  at  an  agreed  port  of  call  replace,  for  the  purposes  of  the  insurance, 
those  unloaded  at  the  same  port. 

798.  Where  the  insurance  is  effected  with  the  clause  "free  from  hostilities", 
the  insurer  does  not  answer  for  damages  and  losses  caused  by  violence,  capture, 
pillage,  piracy,  order  of  foreign  Power,  declaration  of  war  and  reprisals,  although 
such  acts  precede  the  declaration  of  war. 

The  delay  or  change  of  voyage  of  the  objects  insured,  on  account  of  hostili- 
ties, causes  a  cessation  of  the  effects  of  the  insurance,  without  prejudice  to  the 
responsibility  of  the  insurers  for  damages  or  losses  arising  before  the  hostilities. 

799.  The  insurers  are  not  responsible  for  damages  and  losses  arising  from  any 
of  the  causes  following:  1.  Voluntary  change  of  route,  of  voyage  or  of  ship,  without 
consent  of  the  insurers;  —  2.  Voluntary  separation  from  a  convoy,  there  being 
a  stipulation  to  sail  in  company;  —  3.  Prolongation  of  the  voyage  insured  to 
a  port  more  distant  than  that  named  in  the  pohcy;  —  4.  Leakage,  waste  and  losses 
arising  from  inherent  defect  of  the  things  insured;  —  5.  Deterioration  of  sail  and 
other  belongings  of  the  ship  arising  through  ordinary  wear;  —  6.  Fraud  or  mis- 
conduct of  the  captain  or  of  the  crew,  unless  there  be  agreement  to  the  contrary;  — 
7  Act  of  the  assured  or  of  any  other  person  not  a  party  to  the  contract;  —  8.  Ex- 
penses of  towage  and  others  not  constituting  average;  —  9.  Dues  imposed  on  the 
ship  or  the  cargo  thereof. 
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En  los  casos  de  este  articulo  los  aseguradores  devengan  la  prima  estipulada, 
siempre  que  los  objetos  asegurados  hubieren  principiado  &  correr  los  riesgos. 

800.  Las  cosas  perdidas  y  las  vendidas  durante  el  viaje  por  haUarse  averiadas, 
seran  pagadas  por  el  asegurador,  segun  el  valor  expresado  en  la  p61iza  del  seguro, 
6  en  su  defecto,  al  precio  de  factura,  aumentado  con  los  costos  causados  hasta  poner- 
las  &  bordo. 

Si  las  meroaderias  Uegaren  averiadas  en  todo  6  en  parte  al  puerto  de  la  descarga, 
se  fijard  por  peritos  el  precio  en  bruto  que  habrian  tenido  si  hubiesen  llegado  ilesas, 
y  el  precio  actual,  tambi6n  en  bruto;  y  el  asegurador  pagarA  al  asegurado  la  parte 
de  la  suma  asegurada  que  sea  proporcional  con  la  pdrdida  sufrida. 

El  asegurador  pagard  ademds  los  costos  de  la  experticia. 

801.  Para  averiguar  y  fijar  el  valor  de  los  objetos  asegurados,  no  podrd  el 
asegurador  en  ningiin  caso  obligar  al  asegurado  &  venderlas,  salvo  que  se  haya 
convenido  otra  cosa  en  la  p61iza. 

802.  Si  las  mercaderias  llegaren  exteriormente  averiadas  6  mermadas,  el 
reconocimiento  y  estimacidn  del  dano  se  hardn  por  peritos,  antes  de  entregarlas 
al  asegurado. 

Pero  si  la  averia  no  fuere  visible  al  tiempo  de  la  descarga,  el  reconocimiento 
y  experticia  pueden  hacerse  despu^s  que  las  mercaderias  se  hallen  &  la  disposicion 
del  asegurado,  con  tal  que  ambas  diligencias  scan  practicadas  dentro  de  setenta  y 
dos  boras,  contadas  desde  la  descarga,  sin  perjuicio  de  las  demds  pruebas  que  hagan 
los  interesados. 

803.  Siempre  que  la  nave  asegurada  sufra  averia  por  fortuna  de  mar,  el  ase- 
gurador s61o  pagara  dos  tercios  del  imports  de  las  reparaciones,  hdyase  6  no  veri- 
ficado;  y  esto  en  proporcion  de  la  parte  asegurada  con  la  que  no  lo  estd.  El  otro 
tercio  quedard  d  cargo  del  asegurado,  por  el  mayor  valor  que  se  presume  adquiere 
la  nave  mediante  la  reparacion. 

804.  Los  costos  de  reparacion  seran  justificados  con  las  cuentas  respectivas, 
y  en  su  defecto,  con  la  estimacion  de  peritos. 

Si  no  se  hubiere  verificado  la  reparacion,  el  monto  de  su  costo  serd  tambi^n 
regulado  por  peritos  para  los  efectos  del  articulo  precedente. 

805.  Probandose  que  las  reparaciones  han  aumentado  el  valor  de  la  nave  en 
mds  de  un  tercio,  el  asegurador  pagard  todos  los  costos  de  aquellas,  previa  deduccion 
del  mayor  valor  adquirido  por  las  reparaciones. 

806.  La  deduccion  del  tercio  no  tendrd  lugar,  si  el  asegurado  prueba  con  un 
reconocimiento  de  peritos  que  las  reparaciones  no  han  aumentado  el  valor  de  la 
nave,  sea  porque  6sta  fuese  nueva  y  el  dano  hubiese  ocurrido  en  su  primer  viaje, 
sea  porque  la  averia  hubiese  recaido  en  velas,  anclas  6  en  otros  accesorios  nuevos; 
pero  aun  en  este  caso,  los  aseguradores  tendrdn  derecho  d  que  se  les  rebaje  el  importe 
del  demdrito  que  hubiesen  sufrido  los  objetos  indicados  por  su  uso  ordinario. 

807.  Si  los  aseguradores  se  encontraren  en  la  obligacion  de  pagar  el  dano 
causado  por  la  fUtracion  6  liquefacci6n  de  las  mercancias  aseguradas,  se  deducird 
del  importe  del  dano  el  tanto  por  ciento  que  d  juicio  de  peritos  pierdan  ordinaria- 
mente  las  mercancias  de  la  misma  especie. 

808.  La  restitucion  gratuita  de  la  nave  6  del  cargamento  apresado  cede  en 
beneficio  de  los  respectivos  propietarios;  y  en  tal  caso  los  aseguradores  no  tendrdn 
la  obligacion  de  pagar  la  cantidad  asegurada. 

809.  Si  estando  asegurada  la  carga  de  ida  y  vuelta,  la  nave  no  trajere  merca- 
derias de  retorno,  6  las  traidas  no  llegaren  d  las  dos  terceras  partes  de  las  que 
aquella  podia  trasportar,  los  aseguradores  solo  podran  exigir  dos  terceras  partes 
de  la  prima  correspondiente  al  viaje  de  regreso,  d  menos  que  en  la  poliza  se 
hubiese  estipulado  otra  cosa. 

810.  Los  aseguradores  tienen  derecho  para  exigir  al  comisionista,  llegado  el 
caso  de  un  siniestro,  la  manifestaci6n  de  la  persona  por  cuya  cuenta  hubiere  oele- 
brado  el  seguro. 

Hecha  la  manifestacion,  los  aseguradores  no  podrdn  pagar  la  indemnizacidn 
estipulada  sino  al  mismo  asegurado  6  al  portador  legitimo  de  la  p6Uza. 

811.  Tienen  asimismo  derecho  para  rescindir  el  seguro  siempre  que  la  nave 
permanezca  un  ano,  despu6s  de  firmada  la  pohza,  sin  emprender  el  viaje  asegurado. 

812.  Los  aseguradores  tienen  derecho  d  cobrar  6  retener  un  medio  por  ciento 
sobre  la  cantidad  asegurada,  en  los  casos  siguientes:    1.°  Si  la  nuUdad  del  seguro 
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In  the  cases  of  this  article  the  insurers  earn  the  premium  stipulated,  when- 
ever the  things  insured  have  begun  to  run  the  risks. 

800.  Things  lost  and  those  sold  during  the  voyage  through  being  damaged, 
shall  be  paid  for  by  the  insurer,  according  to  the  value  stated  in  the  policy  of  in- 
surance, or  faihng  such,  at  the  invoice  price,  increased  by  the  expenses  incurred 
up  to  putting  them  on  board. 

If  the  goods  should  arrive  damaged  in  whole  or  in  part  at  the  port  of  unloading, 
the  gross  price  which  they  would  have  had  if  they  had  arrived  uninjured  shall 
be  fixed  by  experts,  and  the  actual  price,  also  in  gross ;  and  the  insurer  shall  pay  to 
the  assured  the  part  of  the  amount  assured  proportionate  to  the  loss  sustained. 

The  insurer  shall  also  pay  the  expenses  of  the  valuation. 

801.  To  adjust  and  fix  the  value  of  things  insured,  the  insurer  shall  in  no  case 
be  entitled  to  force  the  assured  to  sell  them,  unless  there  should  be  an  agreement 
to  the  contrary  in  the  pohcy. 

802.  If  the  goods  should  arrive  outwardly  damaged  or  wasted,  the  survey 
and  valuation  for  the  damage  shall  be  made  by  experts,  before  the  dehvery  thereof 
to  the  assured. 

But  if  the  damage  should  not  be  visible  at  the  time  of  the  unloading,  the  sur- 
vey and  valuation  can  be  made  after  the  goods  are  at  the  disposal  of  the  assured, 
so  long  as  both  steps  are  taken  within  seventy-two  hours  calculated  from  the 
unloadjng,  without  prejudice  to  other  proofs  wHch  persons  concerned  may  give. 

803.  Whenever  the  ship  insured  suffers  damage  by  peril  of  the  sea,  the  in- 
surer shall  pay  only  two-thirds  of  th^  value  of  the  repairs,  whether  they  are  carried 
out  or  not ;  and  that  in  the  proportion  of  the  part  insured  with  that  which  is  not  so. 
The  other  third  shall  remain  at  the  charge  of  the  assured,  for  the  greater  value 
which  it  is  presumed  the  ship  acquires  in  consequence  of  the  repair. 

804.  The  costs  of  repair  shall  be  vouched  by  the  respective  accounts,  and 
failing  such,  by  the  valuation  of  experts. 

If  the  repair  should  not  be  carried  out,  the  amount  of  its  cost  shall  also  be 
adjusted  by  experts  for  the  purposes  of  the  preceding  article. 

805.  Where  it  is  proved  that  the  repairs  have  increased  the  value  of  the  ship 
to  more  than  one-third,  the  insurer  shall  pay  aU  the  costs  thereof,  after  deduction 
of  the  increased  value  due  to  the  repairs. 

806.  The  deduction  of  one-third  shall  not  take  place  if  the  assured  proves 
by  the  survey  of  experts  that  the  repairs  have  not  increased  the  value  of  the  ship, 
whether  because  she  was  new  and  the  damage  arose  on  the  first  voyage,  or  because 
the  damage  had  fallen  on  sail,  anchors,  or  other  new  accessories;  but  even  in 
that  case,  the  insurers  shall  have  the  right  to  a  reduction  by  the  amount  of  the 
depreciation  sustained  by  the  articles  enumerated  through  their  ordinary  use. 

807.  If  the  insurers  should  be  under  the  obhgation  of  paying  the  damage 
caused  by  leakage  or  liquefaction  of  the  goods  insured,  there  shall  be  deducted 
from  the  amount  of  the  damage  the  percentage  which  in  the  opinion  of  experts 
goods  of  the  like  kind  ordinarily  lose. 

808.  The  gratuitous  restoration  of  a  ship  or  cargo  captured  enures  to  the  benefit 
of  the  respective  owners;  and  in  such  case  the  insurers  shall  not  have  the  liabihty 
of  paying  the  amount  assured. 

809.  If,  where  the  cargo  is  insured  for  the  voyage  going  and  retiu-ning,  the 
ship  should  not  bring  goods  on  the  return,  or  those  brought  should  not  reach  two- 
thirds  of  those  capable  of  being  carried,  the  insurers  can  only  demand  two-thirds 
of  the  premium  corresponding  to  the  return  journey,  unless  in  the  policy  it  should 
be  stipulated  to  the  contrary. 

810.  The  insurers  have  the  right  to  require  from  the  commission  agent,  on  the 
happening  of  a  disaster,  a  declaration  of  the  person  on  whose  account  he  effected 
the  insurance. 

When  the  declaration  is  made,  the  insurers  cannot  pay  the  indemnity  stipu- 
lated except  to  the  assured  himself  or  to  the  lawful  holder  of  the  policy. 

811.  They  have  also  the  right  to  rescind  the  insurance  whenever  the  ship 
remains  one  year,  after  the  policy  is  signed,  without  undertaking  the  assured 
voyage. 

812.  The  insurers  have  the  right  of  collecting  or  retaining  one  half  per  cent,  on 
the  assinred  amount,  in  the  following  cases:  1.  If  the  nullity  of  the  poHcy  should 
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fuere  declarada  j)or  alguna  circunstancia  inculpablemente  ignorada  de  los  ase- 
guradores;  —  2.°  Si  antes  que  la  nave  se  haga  a  la  vela  el  viaje  proyectado  fuere 
revocado,  aunque  sea  por  hecho  del  asegurado;  6  si  se  emprende  para  un  destino 
diverse  del  que  sefiale  la  p61iza;  —  3.°  Si  la  nave  fuere  detenida  antes  de  prin- 
cipiarse  el  viaje  por  orden  del  Gobiemo  Nacional;  —  4.°  Si  no  se  cargaren  las 
mercadenas  designadas,  6  si  estas  fueren  trasportadas  en  distinta  nave,  6  por  otro 
oapiten  que  el  contratado;  —  5.°  Si  el  seguro  recayere  sobre  un  objeto  integra- 
mente  afecto  A  un  prestamo  a  la  gruesa,  ignorandolo  el  asegurador;  —  6.°  En 
los  casos  previstos  en  el  articulo  510  y  en  el  parrafo  2.°  del  articulo  511  y  en  los 
articulos  796  y  811.  j  r  j 

o  ^  Para  obtener  la  ipdemnizacion  del  siniestro  el  asegurado  debe  justificar: 
1.^  El  viaje  de  la  nave;  —  2.°  El  embarque  de  los  objetos  asegurados;  — 
3.  El  contrato  de  seguro;  —  4.°  La  pdrdida  6  deterioro  de  las  cosas  aseguradas. 
La  justificacion  se  hard,  segun  el  caso,  con  el  contrato  de  seguro,  el  conoce 
miento,  los  despachos  de  H  Aduana,  la  carta  de  aviso  del  cargador,  la  poliza  de- 
seguro,  la  copia  del  diario  de  navegacion,  la  protesta  del  capitan  y  las  declaracionel 
de  los  pasajeros  y  tripulacion,  sin  perjuicio  de  los  demas  medios  probatorios  que 
admite  este  Codigo. 

Los  aseguradores  pueden  contradecir  los  hechos  en  que  el  asegurado  apoye 
su  reclamacion,  admitiendoseles  toda  elase  de  prueba. 

814.  En  caso  de  perdida  6  deterioro  de  las  mercaderias  que  el  capitan  hubiera 
asegurado  y  cargado  de  su  cuenta,  6  por  comision  en  la  nave  que  gobierna,  sera 
obligado  a  probar,  fuera  de  los  hechos  enunciados  en  el  articulo  precedente,  la 
compra  de  las  mercaderias,  con  las  facturas  de  los  vendedores,  y  su  embarque  y 
trasporte,  con  el  conocimiento  que  debera  ser  firmado  por  dos  de  los  oficiales 
principales  de  la  nave,  y  con  los  documentos  de  expedicion  por  la  Aduana. 

Esta  obligaci6n  sera  extensiva  a  todo  asegurado  que  navegue  con  sus  propias 
mercaderias. 

815.  El  asegurado  puede  haoer.  abandono  de  las  cosas  aseguradas  en  los  casos 
determinados  por  la  ley  y  cobrar  k  los  aseguradores  las  cantidades  que  hubieran 
asegurado  sobre  ellas. 

El  comisionista  que  contrata  un  seguro,  esta  autorizado  para  haoer  abandono, 
siendo  portador  legitime  de  la  poliza. 

816.  El  abandono  tiene  lugar,  salvo  estipulacion  en  contrario:  1.°  En  el 
caso  de  apresamiento;  —  2.°  En  el  de  naufragio;  —  3.°  En  el  de  varamiento 
con  rotura;  —  4.°  En  el  de  innavegabUidad  absoluta  de  la  nave,  por  fortuna  de 
mar ;  6  relativa,  por  imposibihdad  de  repararla ;  —  5.  °  En  el  embargo  6  detenci6n 
por  el  Gobiemo  Nacional,  6  una  Potencia  extranjera;  —  6.°  En  el  de  pdrdida 
6  deterioro  material  de  los  objetos  asegurados  que  disminuyan  su  valor  en  las 
tres  cuartas  partes  a  lo  menos  de  su  totaHdad;  ■ —  7.°  En  el  de  p6rdida  presunta 
de  los  mismos. 

Todos  los  demas  danos  seran  considerados  como  averias  y  deberan  soportarse 
por  la  persona  a  quien  corresponda  segun  la  ley  6  la  convencion. 

817.  El  abandono  no  puede  ser  condicional  ni  pareial. 

Caso  que  la  nave  6  su  carga  no  haya  sido  asegurada  por  todo  su  valor,  el  aban- 
dono no  se  extender^  sino  hasta  concurrencia  de  la  suma  asegurada  en  proporcion 
con  el  importe  de  la  parte  descubierta. 

Si  la  nave  y  su  carga  fueren  aseguradas  separadamente,  el  asegurado  podrd 
hacer  abandono  de  uno  de  los  seguros  y  no  del  otro,  aunque  ambos  se  haUen  com- 
prendidos  en  una  misma  poliza. 

818.  El  abandono  de  la  nave  oomprende  el  precio  del  trasporte  de  los  pasajeros 
y  el  del  flete  de  los  efectos  salvados,  aunque  hayan  sido  completamente  pagados, 
sin  perjuicio  de  los  derechos  que  competan  al  prestador  a  la  gruesa,  a  la  tripulacion 
por  sus  salaries,  y  a  los  acreedores  que  hubieren  hecho  anticipaciones  para  habihtar 
la  nfive  6  para  los  gastos  causados  durante  el  ultimo  viaje. 

819.  En  caso  de  apresamiento,  el  asegurado,  6  el  capitan  en  su  ausencia, 
puede  proceder  por  si  al  rescate  de  las  cosas  apresadas;  pero  ajustado  el  rescate, 
debera  hacer  notificar  el  oonvenio  en  primera  oportunidad  a  los  aseguradores. 

Los  aseguradores  podran  aoeptar  6  renunciar  el  convenio,  intimando  su  reso- 
lucion  al  asegurado  6  al  capitan  dentro  de  las  veinte  y  cuatro  horas  siguientes  & 
su  notificacion. 
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be  declared  for  any  circumstance  of  which  the  insurers  were  without  blanife  igno- 
rant; —  2.  If  before  the  ship  sets  sail  the  projected  voyage  should  be  recalled,  al- 
though it  may  be  by  act  of  the  assured ;  or  if  it  is  undertaken  for  a  destination  different 
from  that  appointed  in  the  pohcy;  —  3.  If  the  ship  should  be  detained  before  the 
commencement  of  the  voyage  by  order  of  the  National  Government;  —  4.  If  the 
defined  goods  should  not  be  loaded,  or  if  they  should  be  carried  in  a  different 
ship,  or  by  a  different  captain,  from  the  one  contracted  for;  —  5.  If  the  insurance 
should  relate  to  an  object  wholly  charged  under  a  bottomry  advance,  the  insurer 
being  ignorant  thereof;  —  6.  In  the  cases  provided  by  art.  510  and  by  paragraph  2 
of  art.  511  and  by  arts.  796  and  811. 

813.  To  obtain  indemnity  for  the  casualty  the  assured  must  prove:  1.  The  voy- 
age of  the  ship;  —  2.  The  embarkation  of  the  things  insured;  —  3.  The  contract 
of  insurance;  —  4.  The  loss  or  depreciation  of  the  things  insured. 

The  proof  shall  be  afforded,  as  the  case  may  be,  by  the  contract  of  insurance, 
the  bill  of  lading,  the  permits  of  the  Customs-House,  the  letter  of  advice  of  the  shipper, 
the  policy  of  insurance,  the  copy  of  the  log-book,  the  protest  of  the  captain  and 
the  declarations  of  passengers  and  crew,  without  prejudice  to  other  methods  of 
proof  admitted  by  this  Code. 

The  insurers  can  contest  the  facts  on  which  the  assured  rests  his  claim,  every 
kind  of  proof  being  open  to  them. 

814.  In  case  of  loss  or  depreciation  of  goods  insiured  by  the  captain  and  loaded 
on  his  own  account  or  upon  commission  in  the  ship  under  his  command,  he  shall 
be  boimd  to  prove,  in  addition  to  the  facts  set  forth  in  the  preceding  article, 
the  pmrchase  of  the  goods,  by  the  invoices  of  the  sellers,  and  their  embar- 
kation and  carriage,  by  the  bill  of  lading,  which  must  be  signed  by  two  of  the  prin- 
cipal officers  of  the  ship,  and  by  the  documents  of  despatch  through  the  Customs- 
House. 

Such  obligation  shall  apply  to  every  person  assured  who  sails  with  his  own 
goods. 

815.  The  assured  can  declare  abandonment  of  the  things  insured  in  the  cases 
defined  by  law  and  collect  from  the  insurers  the  amounts  which  they  have  assured 
in  respect  thereof. 

A  commission  agent  who  effects  an  insurance  is  authorized  to  effect  abandon- 
ment, when  he  is  the  lawful  holder  of  the  poHcy. 

816.  Subject  to  agreement  to  the  contrary  abandonment  can  take  place:  1.  In 
the  event  of  capture ;  —  2.  In  that  of  shipwreck ;  —  3.  In  that  of  stranding  with  break- 
ing; —  4.  In  that  of  the  absolute  unfitness  of  the  ship  for  navigation,  through  peril 
of  the  sea;  or  the  unfitness  being  relative,  through  the  impossibility  of  repairing 
the  same ;  —  5.  In  that  of  the  seizure  or  detention  by  the  National  Government,  or 
by  a  Foreign  Power;  —  6.  In  that  of  the  loss  or  substantial  depreciation  of  the 
objects  insured,  which  diminishes  their  value  at  least  by  three-fourths  of  their  whole 
value;  —  7.  In  that  of  the  presumed  loss  thereof. 

AU  other  damages  shall  be  considered  as  average,  and  must  be  sustained 
by  the  person  to  whom  it  belongs  by  law  or  agreement. 

817.  Abandonment  can  be  neither  conditional  nor  partial. 

Where  the  ship  or  cargo  not  has  been  insured  for  the  whole  value,  the 
abandonment  shall  only  extend  to  the  sum  assured  as  compared  with  the 
amount  of  the  portion  uncovered. 

If  the  ship  and  cargo  should  be  insured  separately,  the  assured  can  effect 
abandonment  under  one  of  the  insurances  and  not  of  the  other,  although  both 
should  be  included  in  the  same  pohcy. 

818.  The  abandonment  of  the  ship  includes  the  passage-money  for  passengers 
and  the  freight  of  goods  salved,  although  they  may  have  been  fuUy  paid,  without 
prejudice  to  the  rights  which  avail  for  the  lender  on  bottomry,  for  the  crew  for 
their  wages,  and  for  the  creditors  who  have  made  advances  to  fit  out  the  ship 
or  for  expenses  incurred  during  the  last  voyage. 

819.  In  case  of  capture,  the  assured,  or  in  his  absence  the  captain,  can  proceed 
by  himself  to  the  ransom  of  the  things  captured;  but  after  arranging  the  ransom,  he 
must  cause  the  arrangement  to  be  notified  at  the  first  opportunity  to  the  insurers. 

The  insurers  can  adopt  or  renounce  the  arrangement,  intimating  their  deci- 
sion to  the  assured  or  the  captain  within  the  twenty-four  hours  following  his  notifi- 
cation. 
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Aceptando  el  convenio,  los  aseguradores  entregaran  en  el  acto  el  monto  del 
rescate,  y  los  riesgos  ulteriores  del  viaje  continuaran  por  su  cuenta,  conforme  &  los 
t^rminos  de  la  poliza. 

Desechandolo,  pagaran  la  cantidad  asegurada  sin  conservar  dereoho  alguno 
sobre  los  objetos  rescatados. 

No  manifestando  su  resolucion  en  el  termino  senalado,  se  entender^  que  han 
repudiado  el  convenio. 

820.  Si  por  la  represa  de  la  nave  se  reintegrare  el  asegurado  en  la  propiedad 
de  las  cosas  aseguradas,  los  perjuicios  y  gastos  causados  por  el  apresamiento,  se 
reputaran  averias  y  seran  pagados  por  los  aseguradores. 

821.  Si  por  la  represa  pasaren  los  objetos  asegurados  a  dominio  de  tercero, 
podra  el  asegurado  hacer  uso  del  derecho  de  abandono. 

822.  El  simple  varamiento  no  autoriza  el  abandono  de  la  nave  sino  en  el  case 
de  que  no  pueda  ser  puesta  a  flote. 

El  varamiento  con  rotura  parcial,  autorizara  el  abandono  cuando  tal  accidente 
afecte  las  partes  esenciales  de  la  nave,  facilite  la  entrada  de  las  aguas  y  ocasione 
graves  danos,  aunque  estos  no  alcancen  a  las  tres  cuartas  partes  del  valor  de  la  nave. 

823.  No  podra  hacerse  abandono  por  innavegabUidad  cuando  la  nave  pueda 
ser  rehabilitada  para  continuar  y  acabar  el  viaje. 

Verificada  la  rehabilitacion,  los  aseguradores  responderan  solo  de  los  gastos 
y  averias  causadas.  Se  entiende  que  la  nave  no  puede  ser  rehabilitada  cuando  el 
costo  de  reparacion  exceda  de  las  tres  cuartas  partes  de  la  suma  asegurada. 

La  innavegabilidad  sera  declarada  por  la  autoridad  competente. 

824.  La  inexistencia  del  acta  de  visita  de  la  nave  no  priva  al  asegurado  del 
derecho  de  probar  que  la  innavegabilidad  ha  sido  causada  por  fortuna  de  mar  y 
no  por  vicio  de  construccion,  deterioro  6  vetustez  de  la  nave. 

825.  Declarandose  que  la  nave  ha  quedado  innavegable,  el  propietario  de  la 
carga  asegurada  lo  hara  notificar  a  los  aseguradores  dentro  de  tres  dias,  contados 
desde  que  dicha  declaracion  llegue  a  su  noticia. 

826.  Los  aseguradores  y  el  asegurado,  6  en  su  ausencia  el  capitan,  practicaran, 
en  caso  de  innavegabilidad,  todas  las  diJigencias  posibles  para  fletar  otra  nave 
que  conduzca  las  mercaderias  al  puerto  de  su  destino. 

827.  Verificandose  el  trasporte  en  otra  nave,  los  aseguradores  correran  los 
riesgos  del  trasbordo  y  los  del  viaje,  hasta  el  lugar  que  designe  la  poliza,  y  respon- 
deran ademas  de  las  averias,  gastos  de  descarga,  abnacenaje,  reembarque,  aumento 
de  flete  y  gastos  causados  para  salvar  y  trasbordar  las  mercaderias. 

828.  Recayendo  el  seguro  sobre  el  casco  y  quilla  de  la  nave,  el  asegurado 
podra  hacer  abandono  de  eUa,  al  tiempo  de  notificar  k  los  aseguradores  la  resoluci6n 
que  la  declara  innavegable. 

Pero  si  el  seguro  versare  sobre  la  carga,  no  podra  abandonarla  hasta  que  hayan 
trascurrido  seis  meses,  si  la  iohabUitacion  de  la  nave  ocurriere  en  las  costas  de  la 
America  Meridional  y  Setentrional;  ocho,  si  en  las  de  Europa;  y  doce,  en  cualquiera 
otra  parte. 

Estos  plazos  correran  desde  la  notificacion  prescrita  en  el  articulo  825. 

829.  Si  dentro  de  los  plazos  que  establece  el  articulo  anterior,  no  se  encontrare 
nave  para  continuar  el  trasporte  de  las  mercaderias  aseguradas,  el  asegurado  podra 
hacer  el  abandono  de  eUas. 

830.  Embargada  la  nave,  el  asegurado  hara  a  los  aseguradores  la  notificacion 
prescrita  en  el  niimero  5.  °  del  articulo  524,  y  mientras  no  hayan  transcurrido  los 
plazos  fijados  en  el  articulo  828  no  podra  hacer  abandono  de  los  objetos  asegurados. 

Entre  tanto,  el  asegurado  practicara  por  si,  6  en  union  de  los  aseguradores, 
las  gestiones  que  juzgue  convenientes  al  alzamiento  del  embargo. 

831.  Es  inadmisible  el  abandono  por  otras  perdidas  6  deterioros  del  objeto 
asegurado  que  aqueUos  que  ocurran  despues  que  los  riesgos  hayan  principiado  a 
correr  por  cuenta  de  los  aseguradores. 

832.  Para  determinar  si  el  siniestro  alcanza  6  no  a  las  tres  cuartas  partes  del 
valor  de  la  cosa  asegurada,  se  tomara  en  consideracion  la  perdida  6  deterioro  que 
fueren  directamente  causados  por  accidente  de  mar  6  que  fueren  un  resultado 
forzoso  del  mismo  accidente. 
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Where  the  arrangement  is  adopted,  the  insurers  shall  pay  forthwith  the 
amount  of  the  ransom,  and  the  subsequent  risks  of  the  voyage  shall  continue  on 
their  account,  in  conformity  with  the  terms  of  the  policy. 

Rejecting  it,  they  shall  pay  the  amount  assured  without  preserving  any  rights 
over  the  objects  ransomed. 

Not  declaring  their  decision  within  the  period  prescribed,  it  shall  be  under- 
stood that  they  have  repudiated  the  arrangement. 

820.  If  through  the  recapture  of  the  ship  the  assured  should  be  reinstated 
in  the  ownership  of  the  things  insured,  the  losses  and  damages  caused  by  the  capture 
shall  be  presumed  to  be  average  and  shall  be  paid  by  the  insurers. 

821.  If  by  the  recapture  the  objects  insured  shall  pass  to  the  ownership  of 
a  third  person,  the  assured  may  avail  himself  of  the  right  of  abandonment. 

822.  Mere  stranding  does  not  warrant  the  abandonment  of  the  ship  except 
where  she  cannot  be  refloated. 

Stranding  with  partial  breaking  shaU  warrant  abandonment  when  such  event 
affects  the  vital  parts  of  the  ship,  facihtates  the  entry  of  water  and  causes  serious 
damage,  although  it  does  not  amount  to  three-fourths  of  the  value  of  the  ship. 

823.  Abandonment  for  unfitness  to  navigate  cannot  to  effected  when  the  ship 
can  be  refitted  to  continue  and  complete  the  voyage. 

Refitting  having  taken  place,  the  insurers  shall  answer  only  for  the  expenses 
and  damages  caused.  It  is  understood  that  the  ship  cannot  be  refitted  when  the 
expense  of  repair  exceeds  three-fourths  of  the  sum  assured. 

Incapacity  to  navigate  shall  be  declared  by  the  competent  authority. 

824.  The  non-existence  of  the  record  of  survey  does  not  deprive  the  as- 
siured  of  the  right  of  proving  that  the  incapacity  to  navigate  has  been  caused 
by  peril  of  the  sea  and  not  by  defect  of  construction,  deterioration  or  age  of 
the  ship. 

825.  Where  the  ship  is  declared  to  have  been  non-navigable,  the  owner  of  the 
cargo  insiu:ed  shall  cause  the  same  to  be  notified  to  the  insurers  within  three  days, 
counted  from  that  on  which  such  declaration  is  brought  to  his  knowledge. 

826.  The  insurers  and  the  assured,  or  in  their  absence  the  captain,  shall  in 
case  of  incapacity  to  navigate  take  all  possible  steps  to  charter  another  ship  to 
carry  the  goods  to  the  port  of  their  destination. 

827.  Where  the  carriage  is  effected  in  another  ship,  the  insurers  shall  run  the 
risks  of  transhipment  and  those  of  the  voyage,  up  to  the  place  named  in  the  pohcy, 
and  shall  further  answer  for  the  damage,  expense  of  unloading,  warehousing,  re- 
loading, increase  of  freight  and  expenses  caused  in  salving  and  transhipping  the 
goods. 

828.  Where  the  insurance  is  on  the  hull  and  keel  of  the  ship,  the  assured 
can  effect  an  abandonment  thereof  at  the  time  of  the  notification  to  the  insurers 
of  the  decision  declaring  her  incapacity  for  navigation. 

But  if  the  insurance  should  be  effected  over  the  cargo,  he  cannot  abandon 
the  same  until  six  months  have  elapsed,  if  the  incapacity  of  the  ship  should  happen 
on  the  coasts  of  South  or  North  America ;  eight,  if  on  those  of  Europe ;  and  twelve, 
anywhere  else. 

Such  periods  shall  run  from  the  notification  prescribed  by  art.  825. 

829.  n  within  the  periods  set  forth  in  the  preceding  article,  he  should  not  find 
a  ship  to  continue  the  carriage  of  the  goods  insured,  the  assured  can  effect  an 
abandonment  thereof. 

830.  Where  the  ship  is  arrested,  the  assured  shall  give  the  insurers  the 
notification  prescribed  in  No.  5  of  art.  524,  and  until  the  periods  fixed  by 
art.  828  have  elapsed  he  shall  not  be  able  to  effect  an  abandonment  of  the  objects 
insured. 

Meanwhile,  the  assured  shall  carry  out  on  his  own  account,  or  together  with 
the  insurers,  the  steps  he  judges  expedient  for  the  raising  of  the  embargo. 

831.  Abandonment  is  not  permissible  for  losses  or  depreciations  of  the  object 
insured  except  such  as  happen  after  the  risks  have  commenced  to  run  on  account 
of  the  insurers. 

832.  In  order  to  determine  whether  the  loss  reaches  three-fourths  of  the  value 
of  the  thing  insured  or  not,  there  shall  be  taken  into  consideration  the  loss  or 
depreciation  which  is  the  direct  result  of  a  peril  of  the  sea  or  is  the  inevitable 
result  of  the  same  accident. 
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La  venta  autorizada  de  mercaderias  que  se  efectuare  durante  el  viaje  importa 
p6rdida  6  deterioro  material,  siendo  hecha  para  ocurrir  &  las  necesidades  de  la  expe- 
dicion  6  para  evitar  que  el  deterioro  sufrido  por  fortuna  de  mar  cause  la  perdida 
total. 

833.  En  los  casos  de  apresamiento,  naufragio  6  varamiento  con  rotura,  las 
diligencias  que  practique  el  asegurado  en  cumplimiento  de  las  obligaciones  que  le 
impone  el  numero  4.  °  del  articulo  524,  no  importaran  renuncia  del  derecho  que 
tiene  para  hacer  abandono  de  los  objetos  asegurados. 

El  asegurado  sera  creido  sobre  su  juramento  en  la  determinacion  de  los  gastos 
de  salvamento  y  recobro,  sin  perjuicio  del  derecho  del  asegurador  para  acreditar 
su  exageracion. 

834.  El  asegurado  debera  hacer  el  abandono  dentro  de  los  siguientes  plazos: 
De  seis  meses,  acaeciendo  el  siniestro  en  la  costa  oriental  de  America;  —  De 
ooho  meses,  ocurriendo  en  la  costa  occidental  de  America,  en  las  de  Europa,  6  en  las 
de  Asia  y  Africa  que  estan  en  el  Mediterrdneo;  —  De  doce  meses,  si  sucediere 
en  cualquier  otro  punto. 

835.  Los  plazos  senalados  en  el  articulo  anterior  correran  en  los  casos  de 
apresamiento,  desde  que  el  asegurado  reciba  la  noticia  de  que  la  nave  ha  sido  con- 
ducida  a  cualquiera  de  los  puertos  de  alguna  de  las  costas  mencionadas. 

En  los  casos  de  naufragio,  varamiento  con  rotura,  perdida  6  deterioro,  los 
plazos  seran  contados  desde  la  recepcion  de  la  noticia  del  siniestro;  y  en  los  de 
innavegabilidad  6  embargo,  desde  el  vencimiento  de  los  plazos  senalados  en  el 
articulo  828. 

El  derecho  de  hacer  abandono  caduca  por  el  vencimiento  de  los  respectivos 
plazos. 

836.  La  noticia  se  tendra  por  recibida,  si  se  probare  que  el  siniestro  ha  sido 
notorio  entre  los  comerciantes  de  la  residencia  del  asegurado,  6  que  este  haya  sido 
avisado  de  el  por  el  capitan,  su  consignatario  6  sus  corresponsales. 

837.  El  asegurado  puede  renunciar  los  plazos  expresados  y  hacer  abandono 
en  el  acto  de  notificar  al  asegurador,  salvo  los  casos  de  inna,vegabihdad  y  embargo 
de  que  tratan  los  articulos  828  y  830. 

838.  Se  presume  perdida  la  nave,  si  dentro  de  un  afio,  en  los  viajes  ordinaries, 
y  de  dos,  en  los  extraordinarios  6  de  larga  travesia,  no  se  hubieren  recibido  noticia^ 
de  ella.  En  tal  caso,  el  asegurado  podra  hacer  abandono  y  exigir  de  los  aseguradores 
la  indemnizacion  estipulada,  sin  necesidad  de  probar  la  perdida. 

Estos  terminos  se  contaran  desde  la  saUda  de  la  nave,  6  desde  el  dia  a  que 
se  refieran  las  ultimas  noticias.  El  abandono  se  hara  dentro  de  los  plazos  del  ar- 
ticulo 834. 

Estos  plazos  correran  desde  el  vencimiento  del  ano  6  de  los  dos  anos  dichos; 
y  para  determinar  el  correspondiente  en  un  caso  dado,  se  reputara  acaecida  la 
perdida  en  la  costa  6  puerto  de  donde  se  hubieren  recibido  las  ultimas  noticias, 
y  segtin  la  situacion  de  esos  lugares,  el  plazo  sera  de  seis,  ocho  6  doce  meses. 

839.  Se  consideran  viajes  de  larga  travesia  los  que  se  hacen  mas  alia  de  los 
mares  adyacentes  a  la  costa  comprendida  desde  el  Cabo  Catoche  en  la  Peninsula 
de  Yucatdn  hasta  el  Cabo  Orange  en  la  Cayena,  y  a  las  grandes  y  pequenas  AntUlas. 

840.  En  caso  de  seguro  por  tiempo  limitado,  despu^s  de  la  expiraci6n  de  los 
plazos  establecidos  en  los  articulos  anteriores,  se  presume  que  la  pdrdida  ocurrid 
en  el  tiempo  del  seguro,  salvo  la  prueba  que  puedan  hacer  los  aseguradores  de  que 
la  perdida  ocurri6  despues  de  haber  espirado  el  termino  'estipulaido. 

841.  A  m£s  de  la  declaracion  ordenada  en  el  numero  6.  °  del  articulo  524,  el 
asegurado  harA  otra  al  tiempo  de  hacer  abandono,  en  la  que  debera  mardfestar 
los  prestamos  i,  la  gruesa  que  hubiere  tornado  sobre  los  objetos  abandonados. 

El  plazo  para  el  pago  de  la  indemnizacion  convenida  no  principiard  &  correr 
sino  cuando  el  asegurado  haya  hecho  las  declaraciones  indicadas. 

El  retardo  de  fetas  no  prorroga  los  plazos  concedidos  para  entablar  la  acci6n 
de  abandono. 

842.  Si  el  asegurado  cometiere  fraude  en  dichas  declaraciones  perdera  todos 
los  derechos  que  le  da  el  seguro,  y  pagarA  ademds  los  prestamos  k  la  gruesa  que 
hubiere  tornado,  no  obstante  la  pdrdida  de  los  objetos  gravados. 
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A  sale  of  goods  authorized  and  effected  during  the  voyage  presumes  loss 
or  substantial  damage,  where  it  is  made  to  meet  the  necessities  of  the  venture  or 
to  avoid  depreciation  sustained  by  peril  of  the  sea  causing  total  loss. 

833.  In  cases  of  capture,  shipwreck  or  stranding  with  breaking,  the  steps  taken 
by  the  assured  in  fulfilment  of  the  obhgations  imposed  on  him  by  No.  4  of  art.  524, 
shall  not  import  a  renunciation  of  the  right  that  he  may  have  to  effect  an 
abandonment  of  the  things  insured. 

The  assured  shall  be  beUeved  on  his  oath  for  the  fixing  of  the  expenses  of 
salvage  and  recovery,  without  prejudice  to  the  right  of  the  insurer  to  prove  their 
exaggeration. 

834.  The  assured  must  declare  abandonment  within  the  following  periods: 
Of  six  months,  when  the  disaster  happens  on  the  East  coast  of  America; 
Of  eight  months,  when  it  occurs  on  the  west  coast  of  America,  on  those  of 

Europe,  or  those  of  Asia  or  Africa  which  are  in  the  Mediterranean; 
Of  twelve  months,  if  it  should  happen  elsewhere. 

835.  The  periods  appointed  in  the  preceding  article  shall  run  in  cases  of  capture, 
from  when  the  assured  receives  notice  of  the  ship  having  been  carried  to  any  of  the 
ports  on  one  of  the  coasts  mentioned. 

In  cases  of  shipwreck,  stranding  with  breaking,  loss  or  depreciation,  the  periods 
shaU  be  counted  from  the  receipt  of  the  notice  of  the  disaster;  and  in  those  of  non- 
navigability  or  arrest,  from  the  maturing  of  the  periods  prescribed  in  art.  828. 

The  right  of  effecting  abandonment  lapses  on  the  maturing  of  the  respective 
periods. 

836.  The  notification  shall  be  held  as  received,  if  it  should  be  proved  that 
the  disaster  has  been  common  knowledge  amongst  merchants  of  the  residence  of 
the  assured,  or  that  he  has  been  informed  thereof  by  the  captain,  his  consignee 
or  his  correspondents. 

837.  The  assured  can  waive  the  periods  prescribed  and  effect  abandonment 
in  the  course  of  notifying  the  insurer,  except  in  the  cases  of  incapacity  to  navi- 
gate and  arrest  of  which  arts.  828  and  839  treat. 

838.  The  ship  is  presumed  lost,  i£  within  one  year,  on  ordinary  voyages,  and 
within  two,  on  extraordinary  voyages  or  those  of  great  extent,  intelligence  there- 
of should  not  have  been  received.  In  such  case,  the  assured  can  effect  abandon- 
ment and  exact  from  the  insurers  the  indemnity  stipulated,  without  any  need  to 
prove  the  loss. 

Such  periods  shall  be  calculated  from  the  sailing  of  the  ship,  or  from  the  day  to 
which  the  last  intelligence  refers.  The  abandonment  shall  be  declared  within  the 
periods  of  art.  834. 

Such  periods  shall  run  from  the  espiration  of  the  year  or  of  the  two  years  afore- 
said; and  to  determine  the  period  appropriate  in  a  given  case,  the  loss  shall  be 
presumed  to  have  happened  on  the  coast  or  at  the  port  from  which  the  last  intelligence 
should  have  been  received,  and  according  to  the  location  of  such  places,  the  period 
shall  be  six,  eight  or  twelve  months. 

839.  Those  voyages  which  are  made  further  than  the  seas  adjacent  to  the  coast 
included  from  Cape  Catoehe  on  the  Peninsula  of  Yucatan  up  to  Cape  Orange  in  the 
Cayenne,  and  the  Greater  and  Lesser  Antilles,  are  regarded  as  voyages  of  great  extent. 

840.  In  case  of  insurance  for  a  limited  time,  after  the  expiration  of  the  periods 
set  forth  in  the  former  articles,  it  is  presumed  that  the  loss  occurred  within  the 
time  of  the  insurance,  unless  the  insurers  can  give  proof  that  the  loss  occurred 
after  the  stipulated  time  had  elapsed. 

841.  In  addition  to  the  declaration  directed  in  No.  6  of  art.  524,  the  assured 
shall  make  another  at  the  time  of  effecting  the  abandonment,  in  which  must  be  de- 
clared the  bottomry  advances  which  he  has  obtained  over  the  things  abandoned. 

The  period  for  payment  of  the  agreed  indemnity  shaU  not  begin  to  run  until 
the  assured  has  made  the  prescribed  declarations. 

The  delay  thereof  does  not  prolong  the  periods  granted  to  bring  the  action 
in  respect  of  abandonment. 

842.  If  the  assured  should  commit  fraud  in  such  declarations  he  shall  lose 
all  the  rights  which  the  insurance  gives  him,  and  shall  further  pay  the  bottomry 
advances  which  he  has  obtained,  notwithstanding  the  loss  of  the  things  charged. 
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El  asegurado,  sin  embargo,  podra  acreditar  que  las  omisiones  e  inexactitudes 
en  que  hubiere  incurrido,  no  ban  procedido  de  un  designio  fraudulento. 

843.  El  abandono  admitido,  6  declarado  valido  en  juicio  contradictorio, 
transfiere  desde  su  fecba  a  los  aseguradores  el  dominio  irrevocable  de  las  cosas 
aseguradas,  con  todos  los  derechos  y  obHgaciones  del  asegurado. 

Si  la  nave  regresare  despuea  de  admitido  el  abandono,  el  asegurador  no  que- 
dard  por  eso  exento  del  pago  de  los  objetos  abandonados;  pero  si  el  siniestro  no 
fuere  efectivo,  cualquiera  de  las  partes  podr4  demandar  la  anulacion  del  abandono. 

Mientras  el  abandono  no  sea  aceptado  por  los  aseguradores  6  establecido  por 
sentencia,  podra  el  asegurado  retractarlo. 

844.  El  asegurado  puede  optar  entre  la  accion  de  abandono  y  la  de  averia. 

La  sentencia  que  declare  sin  lugar  el  abandono  no  produce  cosa  juzgada  res- 
pecto  de  la  accion  de  averia. 

845.  Las  cosas  abandonadas  estan  privilegiadamente  afectas  al  pago  de  la  can- 
tidad  asegurada. 

Titulo  IX.    De  la  extincion  de  las  acciones. 

846.  Prescriben  en  seis  meses  las  acciones  para  el  cobro  de  pasaje,  de  los  fletes 
de  la  nave  y  de  la  contribucion  a  las  averias  gruesas. 

Los  seis  meses  principiaran  a  correr:  en  el  primer  caso,  desde  el  arribo  de  la 
nave;  y  en  el  segundo  y  tercero,  desde  la  efectiva  entrega  de  las  mercaderias  que 
adeuden  los  fletes  y  la  contribucion;  pero  si  el  capitan  solicitare  judicialmente  el 
arreglo  de  la  averia,  el  plazo  indicado  correra  desde  la  terminacion  del  juicio. 

847.  Prescriben  las  acciones:  1.°  Por  los  suministros  de  madera  y  demas 
objetos  necesaiios  para  construir,  reparar,  pertrechar  y  proveer  la  nave;  y  por 
los  hechos  en  dinero  6  en  alimentos  a  la  tripulacion,  de  orden  del  capitan,  al  ano 
de  las  suministraciones ;  —  2.°  Por  los  salaries  debidos  a  los  artesanos  y  obreros 
por  trabajos  ejecutados  en  la  construccion  6  reparacion  de  la  nave,  al  ano  de  reci- 
bidas  las  obras;  —  3.  °  Por  sueldos,  salarios  y  gratificaciones  del  capitan  y  tripulacion, 
al  ano  de  concluido  el  viaje;  —  4.°  Por  la  entrega  de  mercancias  trasportadas, 
al  ano  de  la  Uegada  del  buque. 

Para  que  corra  la  prescripcion  utUmente  en  los  casos  de  este  articulo,  es  necesario 
que  la  nave  haya  estado  fondeada  por  el  termino  de  quince  dias  dentro  del  mismo 
ano,  en  el  puerto  donde  se  bubiere  contraido  la  deuda.  En  el  caso  contrario,  los 
acreedores  conservaran  su  accion  aun  despues  de  vencido  el  ano,  hasta  que  fondee 
la  nave  y  quince  dias  mas. 

848.  Las  acciones  provenientes  de  contratos  a  la  gruesa  y  de  seguros  maritimos 
prescriben  en  cinco  anos  contados  desde  la  fecha  del  respective  contrato;  sin  per- 
juicio  de  la  prescripcion  especial  de  la  accion  de  abandono. 

849.  La  prescripcion  de  la  accion  de  abandono  no  extingue  la  accion  de 
averia. 

850.  Las  acciones  que  procedan  de  las  obligaciones  de  que  trata  el  presente 
Libro,  y  que  no  tengan  termino  senalado  para  prescribir,  duraran  cinco  anos. 

851.  Las  disposiciones  de  los  articulos  444  y  445  son  aplicables  a  todas  laa 
prescripciones  de  que  trata  el  presente  Titulo. 

852.  Se  extinguen:  1.°  La  accion  contra  el  capitan  y  los  aseguradores  por 
daiios  causados  a  las  mercancias,  si  estas  fueren  recibidas  sin  protesta;  —  2.°  Las 
acciones  contra  el  fletador  por  averia,  si  el  capitan  entrega  las  mercancias  y  re- 
cibe  el  flete  sin  protestar;  —  3.°  Las  acciones  por  indemnizacion  de  daiios  por 
abordaje,  si  el  capitan  no  bubiere  protestado  oportunamente. 

Esta  disposicion  no  es  apbcable  al  caso  en  que  el  abordaje  causare  la  perdida 
total  de  la  nave. 

Las  protests  a  que  se  contrae  este  articulo,  no  produciran  efecto:  1.°  Si 
no  se  hicieren  y  se  notificaren  dentro  de  setenta  y  dos  boras,  en  los  casos  de  los  dos 
primeros  niimeros;  y  dentro  de  veinte  y  cuatro  boras,  en  los  del  tercero;  —  2.°  Si 
hechas  y  notificadas  oportunamente,  no  se  intentare  demanda  judicial  dentro  de 
los  treinta  dias  siguientes  4  la  notificacion.  * 

853.  Si  se  hiciere  por  partes  la  entrega  de  mercaderias,  el  termino  para  la 
notiflcacion  de  la  protesta  se  contara  desde  que  la  recepcion  quede  concluida. 
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The  assilred,  however,  may  prove  that  the  omissions  and  inaccuracies  into 
which  he  has  faUen,  have  not  arisen  from  a  fraudulent  intention. 

843.  Where  the  abandonment  is  admitted  or  declared  vaUd  in  a  contested 
suit,  it  transfers  to  the  insurers  from  its  date  the  irrevocable  ownership  of  the  things 
insured,  with  all  the  rights  and  obUgations  of  the  assured. 

If  the  ship  should  return  after  the  admission  of  the  abandonment,  the  insurer 
shall  not  thereby  become  exempt  from  payment  for  the  things  abandoned;  but 
if  the  loss  should  not  be  a  fact,  each  of  the  parties  can  demand  the  annulment 
of  the  abandonment. 

Whilst  the  abandonment  is  not  accepted  by  the  insurers  or  estabhshed  by 
judgment,  the  assured  can  withdraw  it. 

844.  The  assured  can  elect  between  the  action  for  abandonment  and  that 
for  damage. 

The  judgment  which  declares  the  abandonment  unfounded,  does  not  produce 
res  jvdicaia  regarding  the  action  for  damage. 

845.  Things  abandoned  are  charged  with  preferential  payment  of  the  amount 
assured. 

Title  IX.    Of  the  extinction  of  rights  of  action. 

846.  Actions  for  the  recovery  of  passage-money,  of  freights  of  the  ship,  and 
for  contribution  to  general  average,  lapse  after  six  months. 

The  six  months  shall  begin  to  run:  in  the  first  case,  from  the  arrival  of  the 
ship;  and  in  the  second  and  third,  from  the  effective  delivery  of  the  goods  in  re- 
spect of  which  the  freights  and  the  contribution  are  due;  but  if  the  captain  should 
apply  for  the  average  adjustment  by  the  court,  the  period  prescribed  shall  run 
from  the  termination  of  the  proceedings. 

847.  The  rights  of  action  lapse:  1.  For  supplies  of  timber  and  other  objects 
necessary  to  construct,  repair,  fit-out  and  provision  a  ship;  and  for  those  paid 
in  money  or  in  rations  for  the  crew,  at  the  order  of  the  captain,  at  the  expiration 
of  the  year  from  such  suppHes ;  —  2.  For  salaries  due  to  artificers  and  workmen  for  work 
done  in  the  construction  or  repair  of  a  ship,  at  the  expiration  of  the  year  from  the  doing 
of  the  work;  —  3.  For  wages,  salaries  and  gratuities  of  the  captain  and  crew,  at 
the  expiration  of  the  year  from  the  conclusion  of  the  voyage;  — 4.  For  the  deUvery  of 
goods  carried,  at  the  expiration  of  the  year  from  the  arrival  of  the  ship. 

In  order  that  the  period  of  prescription  may  duly  run  in  the  cases  of  this  ar- 
ticle, it  is  necessary  that  the  ship  should  have  been  anchored  for  the  period  of  fifteen 
days  within  the  same  year,  in  the  port  where  the  debt  was  contracted.  In  the  con- 
trary case,  the  creditors  shall  preserve  their  right  of  action  even  after  the  maturing 
of  the  year,  until  the  anchoring  of  the  ship  and  fifteen  days  further. 

848.  Actions  arising  from  bottomry  contracts  and  marine  insurances  lapse 
in  five  years  calculated  from  the  date  of  the  particular  contract ;  without  prejucfice 
to  the  special  prescription  of  the  action  on  abandonment. 

849.  The  lapse  of  the  action  for  abandonment  does  not  extinguish  the  action 
for  damage. 

850.  Actions  which  arise  from  obligations  of  which  the  present  Book  treats, 
and  which  have  no  period  of  prescription  fixed,  shall  last  five  years. 

851.  The  provisions  of  arts.  444  and  445  apply  to  all  the  prescriptions  of  which 
the  present  Title  treats. 

852.  Become  extinguished:  I.  The  action  against  the  captain  and  the  insurers 
for  damage  caused  to  goods,  it  they  should  be  accepted  without  protest;  —  2.  Ac- 
tions against  the  freighter  for  average,  if  the  captain  dehvers  the  goods  and  receives 
the  freight  without  protest;  —  3.  Actions  for  damages  for  injury  by  coUision,  if 
the  captain  should  not  in  due  time  have  protested. 

This  provision  does  not  apply  to  the  case  in  which  the  collision  should  cause 
the  total  loss  of  the  ship. 

The  protests  to  wMch  this  article  is  directed  shall  produce  no  effect:  1.  If 
they  should  not  be  made  and  notified  within  seventy-two  hours,  in  the  cases 
of  the  two  first  heads ;  and  within  twenty-four  hours,  in  those  of  the  third ;  —  2.  Where 
made  and  notified  in  due  time,  if  legal  proceedings  should  not  be  brought  within 
thirty  days  following  on  the  notification. 

853.  If  the  delivery  of  goods  should  be  made  by  instalments,  the  period  for  the 
notification  of  the  protest  shall  be  calculated  from  when  the  receipt  becomes  finished. 

B  18 
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Si  la  apertura  de  los  bultoa  en  la  Aduana  a  presencia  del  consignatario,  6  un 
accidente  cualquiera  conocido  por  6ste,  manifestare  la  existencia  de  la  averia,  antes 
de  que  las  mercaderias  hubieren  sido  introducidas  en  sus  almacenes,  el  t^rmino 
correra  desde  el  descubrimiento  de  la  averia. 

854.  En  caso  de  abordaje,  sea  cualquiera  el  lugar  donde  hubiere  ocurrido, 
las  veinte  y  cuatro  boras  correran  desde  el  momento  en  que  el  capitan  pueda 
protestar. 


Libro  Tercero.    De  los  atrasos  y  quiebras.^) 
Titulo  I.    De  los  atrasos  y  de  la  liquidacion  amigable. 

855.2)  El  comerciante  cuyo  activo  exceda  positivamente  de  su  pasivo,  y  que 
por  falta  de  numerario  debido  a  sucesos  imprevistos  6  causa  de  cualquiera  otra 
manera  excusable,  se  vea  en  necesidad  de  retardar  6  aplazar  sus  pagos,  sera  con- 
siderado  en  estado  de  atraso  y  podra  pedir  al  Tribunal  de  Comercio  competente 
que  le  autorice  para  proceder  a  la  liquidacion  amigable  de  sus  negocios,  dentro  de 
un  plazo  suficiente  que  no  exceda  de  doce  meses;  obligandose  a  no  hacer,  mientras 
se  resuelva  su  solicitud,  ninguna  operacion  que  no  sea  de  simple  detal. 


1)  Los  que  no  son  comerciantes  no  pueden,  en  ning&n  caso,  quedar  sujetos  al  procedi- 
miento  pautado  por  este  Libro.  Ni  siquiera  las  sociedades  civiles  de  forma  comercial  tienen 
derecho  A  solicitar  la  liquidaci6n  amigable  de  sus  negocios,  conforme  al  Titulo  Primero  de  61; 
asi  como  tampoco  podrdn  ser  ^Uas  declaradas  en  estado  de  quiebra.  Los  deudores  que  no 
Bon  comerciantes  y  que  no  estiin  en  capacidad  de  pagar  &  sus  aoreedores,  gozan  del  beneficio 
de  cesion  de  bienes  (art.  1919  al  1933  del  C6digo  Civil);  cesion  que,  cuando  es  judicial,  se  hace 
en  la  forma  que  indica  el  Codigo  de  Proeedimiento  Civil  (art.  595  al  613).  A  la  mismaclasede 
deudores  son  aplicables  las  reglas  concemientes  al  concurso  necesario  de  Aoreedores  (C6digo  de 
Proeedimiento  Civil,  art.  614  al  619).     He  aqui  las  disposiciones  legales  en  leferencia. 

Cddigo  Civil.  De  la  eesi6n  de  bienes. 
Art.  1919.  La  cesion  de  bienes  es  el  abandono  que  un  deudor  hace  de  todos  ellos  en  favor 
de  sus  aoreedores:  La  cesi6n  puede  hacerse  aun  cuando  sea  uno  solo  el  acreedor.  —  1920. 
La  cesi6n  de  bienes  puede  ser  conveneional  6  judicial.  —  1921.  La  cesi6n  judicial  es  un 
beneficio  concedido  por  la  ley  &,  los  deudores  de  buena  f6  que,  por  consecuencia  de  desgracias 
inevitables,  se  ven  imposibilitados  de  pagar  6,  sus  aoreedores.  Este  beneficio  no  se  puede 
renuneiar.  —  1922.  Para  que  la  cesi6n  judicial  de  bienes  sea  adniisible,  deberd  hacerse  en 
la  forma  que  se  establece  en  el  C6digo  de  Proeedimiento.  —  1923,  El  Tribunal  concederA  la 
cesi6n  de  bienes  siempre  que  no  ocurra  algtma  de  las  circunstancias  siguientes:  1.°  Que  el 
deudor  enajene  una  parte  de  sus  bienes  en  los  seis  meses  antes  del  dia  en  que  hace  la  cesi6n, 
quedando  sin  lo  suficiente  para  pagar  todas  sus  deudas.  —  2.°  Que  pague  &  algun  acreedor 
que  no  sea  el  mAs  privilegiado  dentro  de  los  seis  meses  anteriores  &  la  cesion,  siempre  que 
de  ello  resulte  perjuicio  &  los  dem4s  aoreedores.  —  3.°  Que  el  deudor  haya  dilapidado  sus 
bienes  6  no  aparezca  inculpable  del  atraso  que  experimente.  —  4.  °  Que  haya  obtenido  pr6rroga 
6  moratoria  respecto  del  cr6dito  6  or6ditos  en  ella  comprendidos.  —  5.°  Que  el  deudor  haya 
manejado  caudales  de  la  Nacion  6  de  los  Estados,  provincias  6  pueblos  y  de  establecimientos 
publicos,  y  eatA  alcanzado  en  sus  cuentas,  mientras  no  reintegro  todo  lo  que  debe  por  este 
respecto.  —  6.  °  Que  el  deudor  haya  ocultado  alguna  parte  de  sus  bienes.  —  7.  °  Que  el  deu- 
dor haya  colocado  en  la  lista  uno  6  mds  aoreedores  que  no  lo  scan  en  reaUdad  6  por  mds  cantidades 
de  las  que  en  efecto  les  deba,  si  no  acredita  satisfactoriamente  haber  procedido  por  error.  En 
los  cuatro  primeros  cases  de  este  articulo  podrd  admitirse  la  cesi6n  estando  de  acuerdo  todos  los 
aoreedores;  pero  de  ning6n  mode  en  los  tres  tiltimos.  —  1924.  Desde  el  dia  en  que  se  in- 
troduzca  la  cesi6n  de  bienes  cesardn  los  intereses  solo  respecto  de  la  masa  sobre  todo  crMito 
no  garantido  con  privilegio,  prenda  6  hipoteca.  Los  intereses  de  los  cr6ditos  garantidos  no 
podrdn  cobrarse  sino  del  producto  de  los  bienes  afectos  al  privilegio,  &  la  prenda  6  d  la  hipo- 
teca. Los  erudites  de  plazo  no  vencido  contratados  sin  interes,  sufrirdn  im  descuento  d  la  rata 
legal  por  lo  que  falte  del  plazo  desde  el  mismo  dia  en  que  se  declare  introduoida  la  cesi6n. 
—  1925.  Son  nulos  y  no  surtirdn  efecto  con  respecto  6,  los  aoreedores  del  concurso  los  actos 
siguientes  efectuados  por  el  deudor,  despu^s  de  la  introduccion  de  la  cesi6n  y  en  los  veinte  dias 
precedentes  d  ella:  La  enajenacion  de  bienes  muebles  6  inmuebles  d  titulo  gratuito.  Con 
relacidn  d  las  deudas  contraidas  antes  del  indicado  t^rmino,  los  privilegios  obtenidos  dentro  de 
^1  por  raz6n  de  hipoteca  conveneional  u  otra  causa.     Los   pagos  de  plazo  no  vencido.     Loa 

2)  Cfr.  art.  869. 
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If  the  opening  of  the  parcels  at  the  Customs-House  in  the  presence  of  the  con- 
signee, or  any  accident  known  by  him,  should  disclose  the  existence  of  the  damage, 
before  the  goods  having  been  brought  into  his  warehouses,  the  period  shall  run 
from  the  discovery  of  the  damage. 

854.  In  case  of  collision,  whatever  the  place  at  which  it  should  have  happened, 
the  twenty-four  hours  shall  run  from  the  moment  at  which  the  captain  can  enter 
protest. 


Third  Book.    Of  Failures  and  Bankruptcies.^) 
Title  I.    Of  failures  and  of  friendly  liquidation. 

855.^)  The  trader  whose  assets  actually  exceed  his  liabilities,  and  who  through 
failure  of  ready  money  owing  to  unforeseen  events  or  due  to  any  other  excusable  cause, 
may  find  himself  obliged  to  delay  or  postpone  his  payments,  shall  be  regarded  as 
in  a  state  of  insolvency  and  can  apply  to  the  competent  Commercial  Court 
to  authorize  him  to  proceed  to  a  friendly  liquidation  of  his  business  affairs  within 
a  sufficient  period  not  exceeding  twelve  months;  he  being  under  the  obligation, 
until  his  application  is  decided,  not  to  carry  through  any  operation  other  than 
one  of  a  subsidiary  nature. 

1)  Those  who  are  non-traders  cannot  in  any  case  become  subject  to  the  procedure  prescribed 
by  this  Book.  Nor  have  any  of  the  civil  associations  with  a  commercial  form  the  right  to 
request  friendly  liquidation  of  their  business  affairs,  in  conformity  with  the  First  Title  thereof; 
as  little  can  they  be  declared  in  a  state  of  bankruptcy.  Debtors  who  are  non-traders  and 
who  are  unable  to  pay  their  creditors  enjoy  the  benefit  of  surrender  of  property  (art.  1919  to 
1933  of  the  Civil  Code) ;  a  surrender  which,  when  under  the  court,  is  made  in  the  manner  prescribed 
in  the  Code  of  Civil  Procedure  (art.  595  to  613).  To  the  same  class  of  debtors  are  applicable 
the  regulations  concerning  the  necessary  intervention  of  creditors  (Code  of  Civil  Procedure, 
art.  614  to  619).    Here  follow  the  legal  provisions  referred  to. 

Civil  Code.  Of  surrender  ot  property  (eesslo  bonornm). 
Art.  1919.  The  surrender  of  property  is  the  abandonment  which  a  debtor  makes  of  the 
whole  thereof  in  favour  of  his  creditors.  The  surrender  can  be  made  even  when  there  is  only 
a  single  creditor.  —  1920.  The  surrender  of  property  can  be  by  agreement  or  by  judicial  decree. 
—  1921.  The  judicial  surrender  is  an  advantage  granted  by  law  to  debtors  of  good  faith  who 
in  consequence  of  unavoidable  misfortunes,  find  themselves  unable  to  pay  their  creditors. 
Such  advantage  cannot  be  disclaimed.  —  1922.  In  order  that  the  judicial  surrender  may  be 
valid,  it  must  be  made  in  the  manner  which  is  enacted  in  the  Code  of  Procedure.  — 
1923.  The  court  shall  grant  surrender  of  property  whenever  any  of  the  following  circum- 
stances do  not  arise:  1.  That  the  debtor  alienates  any  part  of  his  property  within  the  six  months 
before  the  day  on  which  the  surrender  is  made,  leaving  insufficient  to  pay  all  his  debts ;  —  2.  That 
he  pays  one  creditor  who  has  no  preference  within  six  months  prior  to  the  surrender,  whenever 
prejudice  results  therefrorti  to  the  other  creditors;  —  3.  That  the  debtor  has  wasted  his  property 
or  does  not  appear  blameless  for  the  failure  he  undergoes;  —  4.  That  he  has  obtained  postpone- 
ment or  delay  regarding  the  claim  or  claims  therein  included;  —  5.  That  the  debtor  has  con- 
trolled National  or  State  collections,  or  provincial  or  municipal  collections,  or  public  undertakings, 
and  is  in  arrears  in  his  accounts,  until  he  restores  wholly  what  is  due  in  this  regard ;  —  6.  That  the 
debtor  has  concealed  any  part  of  his  property ;  —  7.  That  the  debtor  has  entered  on  the  list  one  or 
more  creditors  who  are  not  really  such,  or  for  larger  amounts  than  such  as  are  really  owing  to 
them,  if  he  does  not  explain  satisfactorily  that  he  acted  from  mistake.  In  the  four  first 
cases  of  this  article  the  surrender  may  be  admitted  if  all  the  creditors  assent:  but  in  no 
event  in  the  three  last.  —  1924.  From  the  day  on  which'  the  surrender  of  property  is 
brought  about,  the  interest  upon  every  claim  not  guaranteed  with  preference,  pledge,  or 
mortgage  shall  cease  regarding  the  estate  only.  The  interest  on  claims  guaranteed  cannot 
be  coUeoted  except  from  the  proceeds  of  the  property  charged  in  priority,  or  pledged  or 
mortgaged.  Credits  not  yet  matured,  contracted  without  interest,  shall  sustain  a  discount 
at  the  legal  rate  for  what  is  wanting  to  maturity  from  the  day  on  which  the  surrender 
is  declared  brought  about.  — 1925.  The  following  transactions  effected  by  the  debtor  are  null 
and  void  regarding  the  general  body  of  creditors  after  the  introduction  of  the  surrender  and 
during  twenty  days  preceding  the  same:  Alienation  of  property  real  or  personal  without 
valuable  consideration.  With  regard  to  debts  contracted  before  the  said  time  the  prefer- 
ences obtained  in  such  period  through  mortgage  by  agreement  or  other  cause.    Payments  of 

«)  Cfr.  art.  869. 
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856.  La  Bolicitud  no  sera  admitida  si  con  ella  no  presenta  el  peticionario  sus 
libros  de  comercio  regularmente  llevados;  su  balance  comercial;  su  inventario, 
practicado  a  lo  mas  treinta  dias  antes,  con  las  estimaciones  prudenciales  de  su  lista 
^e  deudores;  un  estado  nominativo  de  sus  acreedores,  con  indicacion  de  su  domicilio 
o  su  residencia,  y  del  monto  y  calidad  de  cada  acreencia;  su  patents  de  industria, 
si  la  hubiere,  y  la  opinion  favorable  a  su  solicitud  de  tres,  a  lo  menos,  de  sus 
oreedores. 


pagos  de  deuda  de  plazo  venoido  que  no  sean  hechos  en  dinero  6  en  papeles  negociables.  Las 
disposiciones  de  este  articulo  se  entienden  sin  perjuicio  de  que  puedan  ser  ataoadaa  las  ena- 
jenaciones  hechas  en  fraude  de  acreedores,  dentro  del  t^rmino  que  el  Codigo  Civil  senala  4  estas 
acciones.  —  1926.  La  cesi6n  de  bienes  hace  exigibles  las  deudas  de  plazo  no  vencido.  — 
1927.  Por  la  cesion  de  bienes  quedar&  el  deudor  inhabilitado  para  disponer  de  sus  bienes  y 
contraer  sobre  ellos  nuevas  obligaciones.  —  1928.  La  cesi6n  judicial  no  confiere  a  los  acree- 
dores la  propiedad  de  los  bienes  cedidos,  sino  el  derecho  de  hacerlos  vender,  y  de  que  su  im- 
porte,  como  el  de  las  rentas,  se  invierta  en  el  pago  de  sus  erudites.  Puede  en  consecuencia  el 
deudor  retirar  la  cesion  en  cualquier  tiempo,  pagando  previamente  sus  deudas,  sin  perjuicio  de 
Ids  derechos  que  hayan  adquirido  terceros  en  virtud  de  remate  de  bienes.  —  1929.  La  cesion  de 
bienes  de  un  deudor  no  aprovecha  a  sus  deudores  mancomunados  ni  &  sus  fiadores,  sino  hasta 
el  importe  de  los  pagos  hechos  con  los  bienes  cedidos.  Tampoco  aprovecha  6,  los  herederos 
del  que  hizo  la  cesion,  si  han  recibido  su  herencia  sin  el  beneficio  de  inventario.  —  1930.  Loa 
acreedores  pueden  dejar  al  deudor  la  administracion  de  sus  bienes,  hacer  con  61  los  arreglos 
i>  convenios  que  tuvieren  por  conveniente,  siempre  que  en  ello  se  conformaren  las  dos  terceras 
partes  de  los  acreedores  concurrentes  que  reunan  las  tres  cuartas  partes  de  cr^ditos,  6  las 
tres  cuartas  partes  de  acreedores  concurrentes  que  reunan  los  dos  tercios  de  erudites.  — 
1931.  El  acuerdo  de  los  acreedores,  hecho  con  arreglo  al  articulo  anterior,  es  obligatorio 
para  todos  los  interesados  en  la  masa,  siempre  que  hayan  sido  citados,  segun  se  prescribe  en  e 
•C6digo  de  Procedimiento  Civil.  —  1932.  Los  acreedores  hipotecarios  y  privilegiados  no 
quedan  sujetos  al  convenio  oelebrado  por  los  demas  acreedores  eon  tal  que  se  abstengan  de 
votar,  aunque  tomen  parte  en  las  deliberaciones.  —  1933.  Sobre  las  especies  identificables  que 
pertenezcan  a  otras  personas  por  razon  de  dominio  y  existan  en  poder  del  deudor,  conservan 
sus  derechos  los  respectivos  duenos,  que  pueden  pedir  su  separaci6n  de  la  masa  comun;  pero 
la  devolucion  de  la  cosa  mueble  vendida,  sea  al  contado  6  d  plazo,  sin  haber  recibido  su  precio, 
no  tendra  lugar  en  caso  de  cesion  de  bienes,  si  no  se  intenta  6  resulta  intentada  la  acci6a 
dentro  de  los  ocho  dias  posteriores  a  la  entrega  de  la  cosa  hecha  al  comprador. 

C6digo  de  Procedimiento  Civil.  Seeei6n  I.  De  la  cesi6n  de  bienes. 
Art.  595.  La  cesion  de  bienes  puede  intentarse  en  cualquier  tiempo,  est6  6  no  demandado 
el  solicitante,  y  aim  cuando  solo  tenga  un  acreedor.  Este  beneficio  no  puede  renunciarse 
v&lidamente.  —  596.  Es  Juez  competente  para  conocer  de  la  cesion  de  bienes  el  del  domicilio 
del  soUcitante,  pero  conforme  a  la  cuantia  de  todas  las  deudas.  —  597.  El  deudor  deber4 
acompanar  a  su  soUcitud  una  lista  circunstanciada  de  sus  bienes  y  de  los  titulos  actives  que 
tenga  contra  tercero,  a  excepcion  de  aquellos  derechos  meramente  personales  y  que  por  su 
naturaleza  no  pueden  trasmitirse  a  otros.  Tambi6n  deberd  acompanar  otra  lista  de  todas 
sus  deudas,  con  expresidn  de  la  procedencia  y  del  nombre  y  domicilio  de  los  acreedores.  Sin 
la  presentacion  de  estos  documentos  no  se  darA  curso  a  la  solicitud.  —  598.  El  Juez  ordeu- 
ard  la  acumulacion  de  los  autos  sobre  juicios  particulares  contra  el   deudor,  si  los   hubiere. 

599.    El  Juez  decretard  igualmente  el  embargo  y  deposito  de  los  bienes  comprendidos  en 

la  cesion,  y  mandard  vender  en  ptiblica  subasta  6  por  encargo  a  persona  de  responsabihdad 
y  confianza,  con  cuenta  y  raz6n,  a  precios  corrientes  de  plaza,  los  efectos  expuestos  a  oorrupoidn 
y  los  animales  cuya  conservacion  sea  gravosa.  —  600.  El  Juez  participard  al  Registrador 
del  lugar  en  que  se  haUen  situados  los  inmuebles  presentados,  el  embargo  decretado,  d.etermi- 
mandolos  por  sus  nombres,  por  el  lugar  de  su  situacion  y  por  las  demaf  circunstancias  que 
los  caractericen,  a  fin  de  que  registre  el  oficio  de  participaoion  en  el  protocolo   respective. 

601.    Por  el  mismo   decreto  mandard  citar  d  todas  las   personas  comprendidas  en  la  lista 

de  acreedores,  para  que  se  presenten  en  el  Tribunal  el  d^eimo  quinto  dia  d  la  hora  que  so  designe 
con  los  documentos  que  justifiquen  su  derecho.  Este  decreto  se  publicard  por  carteles,  y  por 
la  imprenta,  si  fuere  posible.  —  602.  Las  citaciones  se  haian  de  la  manera  estableoida 
«n  el  Titulo  V,  Libro  Primero;  y  si  los  acreedores  6  alguno  de  ellos  estuvieren  ausentes 
del  lugar  del  juicio,  se  les  concederd  d  mds  del  t6rmino  dicho  el  de  la  mayor  distancia,  que 
el  Juez  senalard  necesariamente.  Cuando  los  acreedores  6  alguno  de  ellos  se  hallaren  fuera 
del  territorio  de  la  RepubUca,  se  les  nombrara  un  defensor,  si  no  tuvieren  derechos  opuestos; 
y  si  no  pudieren  representarse  por  uno  solo,  se  nombrardn  los  necesarios.  En  ambos  casos 
se  emplazard  d  los  defensores  y  se  les  recibird  juramento  de  desempenar  fielmente  su  en- 
cargo.  —  603.  Se  reunirdn  en  el  Tribunal  todos  los  acreedores  presentes  y  los  defensores 
de  los  ausentes  el  dia  designado  por  el  Juez,  que  serd  el  ultimo  del  t6rmino  concedido.  — 
^04.  El  defensor  de  ausentes  tendrd  tantos  votes  cuantos  sean  los  acreedores  que  represente. 
—  605.    Si  no  concurrieren   todos  6  la  mayor  parte  de  los   acreedores,  se  diferird  la  reunidn 
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856.  The  application  shall  not  be  allowed  if  the  applicant  does  not  present 
therewith  his  books  duly  kept;  his  trade  balance  sheet;  his  inventory,  prepared 
at  furthest  thirty  days  previously,  with  careful  valuations  of  his  hst  of  debtors; 
a  statement  of  his  creditors  by  name,  with  a  note  of  their  domiciles  or  residences 
and  of  the  amount  and  nature  of  each  claim;  his  Ucence  to  trade,  if  there  be  such, 
and  the  opinion  supporting  the  apphcation  of  three  at  the  least  of  his  creditors. 


debts  not  matured.  Payments  of  matured  debts  which  have  been  made  other  wise  than 
in  money  or  negotiable  securities.  The  provisions  of  this  article  are  without  prejudice  to 
the  right  to  challenge  alienations  made  in  fraud  of  creditors,  within  the  period  which  the 
Civil  Code  appoints  for  such  actions.  —  1926.  The  siurender  of  property  makes  debts  not  yet 
matured  enforceable.  —  1927.  By  the  surrender  of  property  the  debtor  shall  become  incapable 
of  disposing  of  his  property  and  of  contracting  new  obligations  in  respect  thereof.  — 1928.  Judicial 
surrender  does  not  confer  on  creditors  the  ownership  of  the  goods  surrendered,  but  only  the 
right  of  causing  them  to  be  sold,  and  that  their  value,  as  well  as  that  of  the  income,  may  be 
applied  in  pajmaent  of  their  claims.  The  debtor  can  consequently  withdraw  the  surrender  at 
any  time,  previously  paying  his  debts,  without  prejudice  to  rights  which  third  persons  may 
have  acquired  by  reason  of  the  sale  of  the  property.  — 1929.  The  surrender  of  property  of  a  debtor 
does  not  benefit  his  joint  debtors  or  his  guarantors,  save  to  the  amovuit  of  the  payments  made 
out  of  the  property  surrendered.  As  little  do  the  heirs  of  the  person  who  has  made  the  surrender 
benefit,  if  they  have  received  their  inheritance  without  benefit  of  inventory.  —  1930.  Creditors 
can  leave  to  the  debtor  the  management  of  his  property,  make  with  him  arrangements  or  agree- 
ments which  they  regard  as  expedient,  whenever  two-thirds  of  the  general  body  of  creditors 
shall  join  therein,  so  long  as  they  represent  three-fourths  of  the  claims,  or  three-fourths  of 
the  creditors  who  represent  two -thirds  of  the  claims.  —  1931.  The  assent  of  the  creditors 
in  accordance  with  the  former  article,  is  obligatory  for  all  those  interested  in  the  estate, 
whenever  they  have  been  cited,  as  prescribed  by  the  Code  of  Civil  Procedure.  —  1932.  The 
creditors  by  way  of  mortgage  or  charge  do  not  become  subject  to  the  arrangement  made  by  the 
other  creditors  so  long  as  they  abstain  from  voting,  although  they  may  take  part  in  the  de- 
liberations. —  1933.  Over  the  effects  capable  of  identification  which  belong  to  other  persons 
by  reason  of  ownership  and  exist  in  the  control  of  the  debtor,  the  respective  owners  pre- 
serve their  rights,  and  they  can  request  their  severance  from  the  general  estate;  but  the  resti- 
tution of  a  moveable  sold,  whether  for  cash  or  on  credit,  without  the  price  thereof  being 
received,  shall  not  take  place  in  case  of  surrender  of  property,  if  the  action  is  not  brought  or 
has  not  been  brought  within  eight  days  subsequent  to  the  delivery  of  the  thing  to  the  buyer. 

Code  of  civil  procedure.    Section  I.    Ot  surrender  of  property  (Cessio  bonorum). 

Art.  595.   The  surrender  of  property  can  be  effected  at  any  time,  whether  the  applicant  is 

sued  or  not,  and  even  when  there  may  be  one  creditor  only.    The  benefit  cannot  be  validly 

disclaimed.   —  596.    The  judge  of  the  domicil  of  the  applicant  is  the  competent  judge  to  take 

cognizance  of  the  surrender  of  property,  but  in  conformity  with  the  total  amount  of  the  debts. 

—  597.  The  debtor  must  accompany  his  application  with  a  detailed  list  of  his  property  and 
of  the  effective  securities  which  he  has  against  third  persons,  with  the  exception  of  those  rights 
merely  personal  which  by  their  nature  are  incapable  of  being  transferred  to  others.  There 
must  also  be  furnished  another  list  of  all  his  debts,  stating  their  origin  and  the  names  and  residences 
of  the  creditors.    Without  production  of  such  documents  the  application  shall  not  be  granted. 

—  598.  The  Judge  shaU  order  the  consolidation  of  proceedings  regarding  particular  suits 
against  the  debtor,  if  there  are  any.  —  599.  The  Judge  shall  likewise  order  the  arrest 
and  deposit  of  the  property  included  in  the  surrender,  and  shaU  direct  the  sale  at  public 
auction  or  through  a  person  of  responsibility  and  trust,  subject  to  aoooimt,  at  current  market 
prices,  of  effects  liable  to  spoil  and  animals  whose  preservation  may  be  onerous.  —  600.  The 
Judge  shall  communicate  to  the  Registrar  of  the  place  in  which  the  real  property  disclosed  may 
be  situate,  the  arrest  decreed,  specifying  the  properties  by  name,  by  their  locality  and  by  other 
circumstances  which  describe  them,  in  order  that  the  communication  may  be  registered  in 
the  corresponding  record.  —  601.  By  the  same  decree  he  shall  direct  all  the  persons  included  in 
the  list  of  creditors  to  be  cited,  in  order  that  they  may  attend  at  the  Court  on  the  fifteenth 
day  at  the  hour  which  is  appointed,  together  with  the  documents  evidencing  their  right.  Such 
decree  shall  be  notified  by  posters,  and  through  the  press,  when  possible.  —  602.  The  citations 
shaU  be  made  in  the  manner  prescribed  in  Title  V,  Book  I ;  and  if  the  creditors  or  any  of  them 
should  be  absent  from  the  place  of  suit,  there  shaU  be  granted  to  them  in  addition  to  the  said 
period  that  of  the  furthest  distance,  which  the  Judge  must  appoint.  When  the  creditors 
or  any  of  them  shall  be  foimd  outside  the  territory  of  Venezuela,  a  representative  shall  be 
nominated  for  them,  if  their  rights  should  not  be  antagonistic;  and  if  they  cannot  be  repreesented 
by  one  alone,  those  n  ecessary  shall  be  nominated.  In  both  cases  the  representatives  shall 
be  summoned  and  their  oath  taken  to  faithfully  discharge  their  trust.  —  603.  All  the  cre- 
ditors present  and  the  representatives  of  those  absent  shall  assemble  at  the  Court  on  the 
day  appointed  by  the  Judge,  which  shall  be  the  last  of  the  period  granted.  —  604.  The 
representative  of  the  absent  shall  have  aa  many  votes  as  there  may  be  creditors  represented 
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857.  El  Tribunal,  despues  de  haber  verificado  la  presentacion  de  todos  los 
documentos  expresados  en  el  articulo  anterior  y  que  estan  en  debida  forma,  dictar4 
las  medidas  de  vigilancia  necesarias,  nombrara  un  sindico  y  una  comision  de  tres 
de  los  principales  acreedores  residentes  de  los  que  figuren  en  el  balance  del  peti- 
cionario,  y  convocard.  k  unos  y  otros  por  la  prensa  a  una  reunion  que  debe  verifi- 
carse  en  el  octavo  dia  k  la  bora  que  se  fije. 

•  A  J  ^'  F"^  ^^^  reunion  podran  ser  admitidos  k  representar  a  los  acreedores  ave- 
cmdados  6  residenciados  f uera  del  lugar  del  Tribunal,  sus  respectivos  apoderados, 
agentes  o  comisionistas,  u  otro  comerciante  que  quiera  prestar  cauoion  por  alguno 
de  6Uos,  solo  para  los  efectos  de  resolver  la  solicitud. 

para^  ocho  dias  in&s,  y  los  que  no  se  hayan  excusado  con  causa  justificada,  pagar&n  una  multa 
do  ciento  veinte  y  cinco  bolivares  y  quedaran  responsables  del  perjxiicio  que  la  demora  cause 
d  los  concurrentes,  si  6stos  lo  reclamaren.  Al  octavo  dia  de  la  pr6rroga  se  reuniran  los  acreedores, 
y  cualquiera  que  sea  el  ntimero  que  asista  d  esta  reum6n,  constando  que  los  demas  ban  sido 
legalmente  citados,  se  estimard  sufioiente  para  deliberar  en  todo  lo  relative  al  objeto  de  su  con- 
currencia.  Los  no  compareclentes,  aunque  podrdn  asistir  despu6s  al  juicio,  no  tendrdn  derecho 
&  reclamar  contra  lo  que  se  hubiere  hecho  en  su  ausencia.  —  606.  Reunidos  los  acree- 
dores se  procederA  en  la  forma  siguiente:  el  Secretario  dar4  lectura  k  la  solicitud  6  libelo 
del  deudor  y  d  las  listas  de  bienes  y  deudas.  Luego  informara  el  mismo  Secretario  de  las 
disposiciones  acordadas  por  el  Tribunal  para  el  secuestro  y  deposito  de  los  bienes  6  su 
venta,  en  el  caso  de  que  habla  el  articulo  599,  y  del  resultado  de  aqu611as.  Los  acreedores 
en  seguida,  por  el  orden  de  la  lista  respectiva,  pondrdn  en  manos  del  Juez  el  documento 
6  documentos  que  legitimen  sus  cr^ditos,  y  por  el  mismo  orden  se  ira  dando  lectura  de  ellos 
por  el  Secretario.  Estos  documentos  serdn  examinados  por  todos  los  interesados,  finalizada 
su  lectura,  procedi^ndose  en  ello  con  orden,  moderacion  y  silenoio.  Cuando  el  Juez  crea  haber 
dado  suficiente  tiempo  para  esta  operaci6n,  invitard  al  deudor,  si  estuviere  presente,  para  que 
exponga  lo  que  crea  conducente  al  objeto  de  su  solicitud,  y  concluida  la  exposicion  de  6ste, 
invitard  tambi^n  d  los  acreedores,  uno  d  uno,  y  por  el  orden  referido,  a  que  manifiesten  su 
determinaci6n  respecto  de  la  cesion  y  las  tachas  d  observaciones  que  tengan  que  hacer  sobre 
la  legitimidad  6  cardcter  de  los  cr6ditos  de  los  demds  acreedores.  El  Secretario  recojera  las 
opiniones  sobre  ambos  puntos  a  medida  que  se  fueren  emitiendo,  y  las  publicard  en  el  mismo 
orden,  en  los  t^rminos  mds  cortos  posibles,  y  los  que  no  estuvieren  conformes  con  lo  que  hubiere 
publicado  el  Secretario,  podrdn  hacer  las  correcciones  que  quieran  antes  de  oir  d  otro  de  los 
concurrentes.  Al  fin  se  publicard  por  el  mismo  funcionario  por  cudntos  votos  se  admite  6  se 
rechaza  la  cesi6n,  cudles  son  los  erudites  tachados  y  cudntos  votos  se  ban  reunido  contra  cada 
uno  de  6stos.  Si  no  ocurriere  alguno  de  los  casos  previstos  en  el  articulo  1923  del  C6digo  Civil, 
6  si  tratdndose  de  alguno  de  los  cuatro  primeros  cases  hubiere  unanimidad  de  votos  en  favor 
de  la  cesion,  quedard  Ssta  por  el  mismo  hecho  admitida  y  se  emplazard  d  los  acreedores  discordes 
sobre  la  legitimidad  de  sus  cr^ditos,  para  la  conciliacion,  dentro  de  tercero  dia;  pero  si  fuere 
al  contrario,  se  suspendera  la  admisi6n  de  la  cesion  hasta  la  conclusi6n  de  la  controversia  en 
todas  sus  instancias,  y  se  emplazard  para  la  conciliaci6n  d  las  partes  discordes,  despuds  de 
haber  firmado  todoa,  con  el  Juez  y  Secretario,  el  acta  que  extenderd  este  ultimo.  — 
607.  Para  la  conciliaci6n  do  los  acreedores  discordes  se  oird  primero  d  los  que  han  tachado 
los  erudites  presentados  por  el  deudor,  despues  al  deudor,  si  hubiere  concurrido,  y  Ijltimamente 
d  los  que  sostengan  la  legitimidad  de  dichos  cr6ditos.  Si  se  tratare  de  un  acreedor  que  se  haya 
incorporado,  se  le  oird  primero  respecto  de  la  tacha  d  61  opuesta.  El  Juez  procurard  el  aveni- 
miento  de  las  partes,  sin  manifestar  opinion  sobre  sus  dereohos,  y  si  no  pudiere  lograrse  despues 
de  una  discusi6n  suficiente,  d  su  juicio,  terminard  el  acto  en  que  se  consignardn  los  fundamentos 
6  razones  alegados  en  pro  y  oantra,  firmando  con  61  y  el  Secretario  todos  los  presentes.  Si  se 
lograre  la  conciliaci6n,  se  expresard  esto  s61o  en  el  acta,  y  los  cr6ditos  tachados  se  entenderdn 
por  el  mismo  hecho  admitidos.  En  esta  conciliaoi6n  no  es  permitido  estipular  condioiones  que 
no  cedan  en  beneficio  de  todoa  los  acreedores  generalmente.  —  608.  Cuando  loa  acreedores 
discordes  no  quedaren  avenidos,  el  procedimiento  continuard  como  en  juicio  ordinario.  — 
609.  Si  los  acreedores  se  negaren  d  admitir  la  cesi6n  6  hubiere  duda  sobre  si  el  deudor 
puede  hacer  cesi6n  do  bienes,  el  Juez  declarard  si  es  legal  la  cesi6n;  concediendo  antes  el  t6rmino 
para  pruebaa,  si  los  interesados  lo  exigieren.  Este  t6rmino  no  podrd  ser  mayor  del  ordinario. 
—  610.  Concluida  la  controversia  sobre  calificacion,  los  acreedores  podrdn  pedir  nuevo  de- 
posito en  persona  designada  por  la  mayoria  de  los  concurrentes,  sin  necesidad  de  expreaar  causa 
para  la  remocion  del  depositario  nombrado  por  el  Juez,  y  establecerdn  el  orden  de  los  pagos 
seglin  la  preferencia  de  cada  cr6dito.  Si  no  estuvieren  todos  de  acuerdo  sobre  la  graduaci6n 
de  dichos  cr6ditos,  el  Juez  la  hard  dentro  de  tres  diaa.  Para  la  graduacion  deberan  ser  citados 
los  acreedores  por  lo  menoa  tres  dias  antes.  —  611.  Concluidas  todas  las  controversias, 
y  si  no  hubiere  oonvenio  que  lo  impida,  celebrado  con  arreglo  al  articulo  1930  del  C6digo 
Civil,  se  procederd  al  justipreoio  de  los  bienes  cedidos  y  se  saoaran  a  remate  distribuy6n- 
doae  los  fondos,  bien  se  haya  admitido  6  negado  cesion,  con  arreglo  d  la  graduaci6n.  — 
612,  Para  las  resoluciones  de  los  acreedores  que  no  sean  de  aquellas  d  que  se  refiere  el 
articulo  1930  del  C6digo  Civil,  basta  que  la  mayoria  de  las  personas  concurra  con  la  de  cr6dito3, 
sin  contarse  los  acreedores  6  defensores  de  los  ausentes  que  no  hayan  concurrido,  ni  sus  crdditos. 
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857.  The  Court,  after  the  verification  of  the  presentation  of  all  the  documents 
prescribed  in  the  preceding  article  and  that  they  are  in  due  form,  shall  direct  the  neces- 
sary means  of  inspectorship,  shall  nominate  a  trustee  and  a  committee  of  three 
of  the  principal  resident  creditors  out  of  those  who  are  included  in  the  statement 
of  affairs  of  the  applicant,  and  shall  summon  them  aU  by  advertisement  to  a 
meeting  which  must  take  place  on  the  eighth  day  at  the  hour  appointed. 

858.  At  that  meeting  there  may  be  admitted  to  represent  the  creditors 
located  or  resident  outside  the  jurisdiction  of  the  Court,  their  respective  attorneys, 
agents  or  representatives,  or  another  trader  who  is  prepared  to  afford  security  for 
any  of  them,  for  the  results  of  the  decision  of  the  appUcation  only. 

by  him.  —  605.  K  all  or  the  greater  part  of  the  creditors  should  not  attend,  the  meeting  shall 
be  postponed  for  eight  days  further,  and  those  who  have  not  on  good  ground  excused  themselves, 
shall  pay  a  fine  of  one  hundred  and  twenty-five  bolivares,  and  shall  be  responsible  for  the  loss 
which  the  delay  may  cause  to  those  attending,  if  they  claim  it.  On  the  eighth  day  from  the 
postponement  the  creditors  shall  meet  and  whatever  may  be  the  number  attending  the  meeting, 
on  proof  that  the  rest  have  been  duly  cited,  it  shall  be  regarded  as  sufficient  for  deliberation 
on  all  matters  relating  to  the  purpose  of  their  assembly.  Those  not  attending,  although  they  can 
afterwards  attend  the  proceedings,  shall  have  no  right  to  object  to  what  has  been  done  in 
their  absence.  —  606.  When  the  creditors  meet  the  following  shall  be  the  procedure;  the  Registrar 
shall  read  the  application  or  claim  of  the  debtor  and  the  schedules  of  property  and  debts.  After- 
wards the  Registrar  shall  state  the  measures  directed  by  the  Court  for  the  sequestration  and  de- 
posit of  the  property  or  the  sale  thereof,  in  the  case  provided  by  art.  599,  and  of  the  result  there- 
of. The  creditors  thereupon,  in  the  order  of  the  corresponding  list,  shall  deliver  to  the  Judge 
the  document  or  documents  which  vouch  their  claims,  and  in  the  like  order  the  same  shall 
be  read  by  the  Registrar.  Such  documents  shall  be  inspected  by  all  concerned,  after  the 
reading  thereof,  proceeding  thereto  with  order,  decency,  and  silence.  When  the  Judge  thinks 
that  sufficient  time  has  been  afforded  for  such  operation,  he  shall  invite  the  debtor,  if  he  should 
be  present,  to  state  what  he  thiuks  expedient  to  further  his  application,  and  at  the  close  of  such 
statement,  he  shall  also  caU  upon  the  creditors,  one  by  one,  and  in  the  said  order,  that 
they  may  declare  their  decision  regarding  the  surrender  and  the  objections  and  observations 
which  they  have  to  make  upon  the  validity  or  nature  of  the  claims  of  the  other  creditors.  The 
Registrar  shall  record  the  opinions  on  both  points  so  far  as  they  are  expressed,  and  shall 
announce  them  in  the  like  order,  in  the  shortest  possible  terms,  and  those  who  should  not  be 
in  agreement  with  what  is  announced  by  the  Registrar,  can  make  the  corrections  they 
desire  before  he  proceeds  to  hear  the  next  of  those  present.  At  the  end  there  shall  be  announced 
by  the  same  official  by  how  many  votes  the  surrender  is  accepted  or  rejected,  what  are  the  claims 
challenged  and  how  many  votes  have  been  given  against  each  of  them.  If  none  of  the  cases 
provided  for  in  art.  1923  of  the  Civil  Code  should  occur,  or  if  in  dealing  with  any  of  the  four 
first  cases  there  should  be  a  unanimous  vote  in  favoitt  of  the  surrender,  it  shall  thereupon  be- 
come accepted,  and  to  creditors  discord  as  to  the  vaUdity  of  their  claims  shall  be  summoned 
for  friendly  adjustment,  within  the  following  three  days;  but  if  it  should  be  otherwise,  the 
acceptance  of  the  surrender  shall  be  suspended  until  the  conclusion  of  the  dispute  in  all  the 
Courts  and  the  matters  shall  be  left  open  for  friendly  adjustment  by  the  parties  at  issue,  after 
aU  together  with  the  Judge  and  Registrar  have  signed  the  record,  which  shall  be  prepared  by 
the  latter.  —  607.  Forthe  friendly  adjustment  between  the  dissentient  creditors  audience  shall  first 
be  given  to  those  who  have  challenged  the  claims  put  forward  by  the  debtor,  afterwards  to  the 
debtor,  if  he  should  have  attended,  and  lastly  to  those  who  urge  the  vaUdity  of  such  claims. 
If  it  is  a  question  of  a  creditor  who  has  been  included,  audience  shall  first  be  given  to 
him  respecting  objection  alleged  against  him.  The  Judge  shall  seek  the  agreement  of  the 
parties,  without  declaring  any  opinion  on  their  rights,  and  if  no  result  has  been  arrived 
at  after  a  discussion,  in  his  view  sufficient,  he  shall  end  the  proceeding  and  shall  record  the 
grounds  or  reasons  put  forward  for  and  against,  all  those  present  signing  with  himself  and  the 
Registrar.  If  adjustment  should  be  brought  about,  that  alone  shall  be  stated  in  the  record, 
and  the  claims  contested  shall  he  taken  as  thereby  admitted.  In  such  adjustment  it  is  not  per- 
missible to  stipulate  for  conditions  not  furthering  the  advantage  of  the  general  body  of  creditors. 
—  608.  When  the  dissentient  creditors  should  arrive  at  no  settlement,  the  proceeding  shall 
continue  as  an  ordinary  suit.  —  609.  If  the  creditors  should  refuse  to  accept  the  surrender  or  if 
there  should  be  doubt  whether  the  debtor  can  effect  a  surrender  of  property,  the  Judge  shall 
declare  whether  the  surrender  is  good  at  law;  granting  beforehand  a  period  for  evidence,  if  those 
concerned  should  so  request.  This  period  cannot  exceed  the  ordinary  period.  —  610.  At  the 
conclusion  of  the  dispute  upon  proof  of  claims,  the  creditors  can  request  a  fresh  deposit  with 
a  person  appointed  by  the  majority  of  those  attending,  without  need  for  a  statement  of  the  groimd 
for  the  removal  of  the  depositary  nominated  by  the  Judge,  and  shall  fix  the  order  of  payment 
according  to  the  priority  of  each  claim.  If  they  should  not  be  all  in  agreement  regarding  the 
ranking  of  such  claims,  the  Judge  shall  decide  the  same  within  three  days.  For  the  ranking 
the  creditors  must  be  cited  at  least  three  days  in  advance.  —  611.  After  the  conclusion  of 
all  disputes,  and  unless  there  should  be  an  arrangement  to  the  contrary,  entered  into  in 
accordance  with  art.  1930  of  the  Civil  Code,  the  valuation  of  the  property  surrendered  shall 
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Bastara  como  credencial  al  representante  una  autorizacion  por  carta,  por 
telegrama  6  por  cable. 

859.  En  la  reunion  el  sindico,  primero,  y  luego  la  comision  de  acreedores, 
manifestaran  su  opinion  sobre  los  documentos  acompanados  a  la  solicitud,  sobre 
la  verdad  de  cada  uno  de  los  cr^ditos,  sobre  la  admision  6  negativa  de  la  solicitud, 
sobre  el  plazo  que  pueda  acordarse,  sobre  las  medidas  conservativas  que  convenga 
tomar  y  sobre  el  modo  de  liquidacion  y  las  personas  que  deban  componer  una 
comision  de  consnlta  y  de  vigUancia  durante  la  liquidacion.  El  solicitante  podra 
dar  la  explicacion  6  aclaraciones  conducentes. 

Se  levantara  acta  que  firmaran  con  el  Tribunal  todos  los  concurrentes,  haci^n- 
dose  constar  el  nombre  de  6stos,  los  creditos  que  representan  y  sus  montos  y  la 
opinion  de  cada  cual  sobre  los  puntos  indicados. 

_  860.1)  El  Tribunal  procedera  el  tercer  dia  habU  despues  de  la  reunion  anterior 
&  oir  los  informes  que  quieran  hacer  el  solicitante,  el  sindico,  la  comision  de  acree- 
dores y  cualquiera  otro  de  estos,  y  pronunciara  sobre  la  peticion  admitiendola  6 
negandola,  segun  lo  encontrare  procedente,  teniendo  especialmente  en  cuenta  el 
voto  emitido  por  la  mayoria  de  los  acreedores. 

Caso  de  admision  establecera  en  esefallo:  1.°  La  duracion  de  la  liquidacion, 
que  no  exceda  de  doce  meses;  —  2.°  La  obligacion  del  deudor  de  hacer  constar 
haber  pagado  dentro  de  dicho  plazo  a  todos  sus  acreedores  6  haber  celebrado  con 
ellos  convenio  6  arreglo;  —  3.^  Las  medidas  conservatorias  y  las  precauciones  que 
juzgue  necesarias  para  garantizar  la  integridad  del  patrimonio  del  deudor;  — 
4.°  Los  acreedores  que  deben  componer  la  comision  que  vigile  la  administra; 
cion  y  liquidacion  del  patrimonio  del  deudor. 

De  este  fallo  no  se  admitira  apelacion  sino  en  im  solo  efecto  para  ante  el  Tri- 
bunal pleno. 

861.  Concedida  la  liquidacion  amigable,  el  deudor  tiene  la  facultad  de  pro- 
ceder  a  eUa  respecto  de  todo  su  activo  y  a  la  extincion  del  pasivo,  con  el  concurso 

Si  no  hubiere  mayoria,  el  Juez  decidiri  lo  que  haya  de  efectuarse.  —  613.  Los  acreedores 
por  mayoria  podr&n  nombrar,  cuando  lo  estimen  necesario,  persona  que  represente  al  con- 
curso, bien  en  asuntos  6  puntos  determinados,  bien  en  todos  los  asuntos  en  que  tenga  interns 
el  mismo  concurso. 


SeeciAn  11.  De  concurso  necesario. 
614.  Cuando  se  presenten  dos  6  m6s  acreedores  demandando  el  pago  de  sua  cr6ditos  porque 
8u  deudor  est6  demandado,  6  cuando  se  presenten  maa  de  dos  porque  haya  muerto  6  porque 
se  haya  fugado,  se  reuniran  sin  oitar  &  ningtin  otro,  y  procederan  4  la  calificacion  de  sus  cr6ditoB 
en  la  forma  prevenida  en  el  articulo  606,  continiiandose  la  causa  como  en  juicio  de  eesi6n  de 
bienes;  pero  en  el  decreto  de  declaratoria  de  concurso  no  se  decretard  el  embargo  sino  de  bienes 
suficientes  &  cubrir  los  creditos  que  consten  de  un  modo  aut6ntico,  sin  per  juicio  de  extenderlo 
despu6s,  si  hubiere  lugar  a  ello.  —  615.  La  muerte  6  fuga  del  deudor  deberan  acreditarse 
en  sus  casos  para  promover  el  concurso.  —  616.  Si  despu6s  de  la  reunion  de  los  acreedores  se 
presentare  aig&a  nuevo  acreedor,  serd  admitido  al  conciu:so,  pero  solo  con  derecho  4  participar  de 
los  f ondos  que  no  estuvieren  distribuidos,  si  la  naturaleza  de  su  cr6dito  no  le  diere  otros  derechos.  — 
617.  Siempre  que  aparezca  un  nuevo  acreedor  se  practicard  lo  prevenido  para  la  calificaoi6n  de 
los  erudites  en  concurso  y  se  declarard  por  el  Juez  el  lugar  que  debe  ooupar  en  la  graduacion,  si 
estuviere  hecha.  —  618.  Los  acreedores  que  ocurrieren  primero  tienen  derecho  para  exigir  que 
continlie  el  jtucio  que  promovieren  y  que  se  Ueve  &  efecto  lo  que  se  senteneiare,  dando  fianza  para 
responder  al  acreedor  liltimamente  presentado  de  lo  que  se  declare  a  su  favor  en  las  cantidades  6 
bienes  que  reciba,  en  cuyo  caso  se  seguird  por  separado  el  juicio  4  que  diere  lugar  la  accion  de  dicho 
acreedor.  —  619.  En  esta  especie  de  concurso  serA  Juez  eompetente  el  que  conoce  de  la  deraanda 
anterior  que  da  origen  &  la  presentaci6n  de  los  acreedores,  si  fuere  el  del  domiciUo  del  deudor; 
y  en  los  casos  de  muerte  6  fuga,  el  de  la  jurisdiccion  en  que  estaba  domicUiado  el  deudor.  Si 
6ste  no  tenia  domicilio  conocido,  el  de  la  jurisdicci6n  en  que  se  hallaren  la  mayor  parte  de  los 
bienes.  Si  &  causa  de  la  acumulaci6n  la  cuantia  del  concurso  exoediere  de  aquella  de  la  cual  puede 
conoeer  el  Tribunal,  se  paaard  el  asunto  al  que  seg^jn  la  ley  orgdnica  de  Tribunales  sea  eompe- 
tente por  raz6n  de  la  cuantia. 

1)  Cfr.  in  fine:  N.°  3,  III  del  Procedimiento. 
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It  shall  be  a  sufficient  credential  for  the  representative  that  he  holds  author- 
ity by  letter,  telegram  or  cablegram. 

859.  At  the  meeting  the  trustee,  first,  and  then  the  committee  of  creditors, 
shall  report  upon  the  documents  accompanying  the  apphcation,  on  the  accuracy 
of  each  one  of  the  claims,  on  the  acceptance  or  refusal  of  the  apphcation,  on  the 
period  which  ought  to  be  granted,  on  the  preservative  measures  which  ought  to 
be  taken  and  on  the  process  of  hquidation  and  the  persons  who  ought  to  compose 
a  committee  of  consultation  and  of  inspection  during  the  hquidation.  The  appli- 
cant may  render  a  statement  and  material  explanations. 

A  report  shall  be  prepared  for  the  Court  which  all  those  present  shall  sign, 
stating  the  names,  the  claims  they  represent  and  their  amounts,  and  the  opinion 
of  each  on  the  points  set  forth. 

860.^)  The  Court  shall  proceed  on  the  third  business  day  after  the  former 
meeting  to  give  audience  to  the  reports  which  the  applicant,  the  trustee,  the 
committee  of  creditors  and  any  other  creditors  may  wish  to  make,  and  shall 
pronounce  on  the  apphcation  admitting  or  rejecting  the  same,  as  it  may  think 
fit,  having  special  regard  to  the  resolution  arrived  at  by  the  majority  of  the 
creditors. 

Where  the  apphcation  is  admitted,  the  Court  shall  in  the  judgment  declare: 
1.  The  duration  of  the  hquidation,  not  exceeding  twelve  months ;  —  2.  The  obligation 
of  the  debtor  to  make  clear  that  he  has  paid  within  such  period  all  his  creditors 
or  has  arrived  at  an  agreement  or  arrangement  with  them;  —  3.  The  preservative 
means  and  precautions  it  adjudges  necessary  to  guarantee  the  integrity  of  the 
debtor's  estate ;  —  4.  The  creditors  who  are  to  compose  the  committee  watching 
over  the  management  and  hquidation  of  the  debtor's  estate. 

From  this  judgment  no  appeal  shall  be  admitted  except  before  the  full  Court 
without  a  stay  of  proceedings. 

861.  In  the  event  of  the  friendly  hquidation  being  granted,  the  debtor  has  the 
power  of  proceeding  therein  regarding  all  his  assets  and  the  extinction  of  the  habi- 

be  made  and  it  shall  be  offered  by  auction,  the  funds  being  distributed,  whether  the  surrender 
has  been  accepted  or  rejected,  in  accordance  with  the  ranking.  —  612.  For  the  decisions  of 
the  creditors,  not  being  such  as  are  referred  to  in  art.  1930  of  the  Civil  Code,  it  is  sufficient  that 
the  majority  of  the  persons  together  with  that  of  the  claims  should  attend,  calculating  neither 
creditors,  nor  representatives  of  those  absent,  who  have  not  attended,  nor  their  claims.  If 
there  should  not  be  a  majority,  the  Judge  shall  decide  what  should  be  done.  —  613.  Creditors 
by  a  majority  can  nominate,  when  they  deem  it  necessary,  a  person  to  represent  the  general 
body,  whether  on  matters  or  points  defined,  or  on  all  the  matters  in  which  the  whole  body  may 
be  concerned. 

Section  II.    Of  the  urgent  meeting  of  creditors. 

614.  When  two  or  more  creditors  requesting  payment  of  their  claims  combine  because 
their  debtor  is  sued,  or  when  more  than  two  combine  because  he  has  died  or  absconded,  they 
shall  meet  without  convening  any  other,  and  proceed  to  the  proof  of  their  claims  in  the  manner 
prescribed  by  art.  606,  continuing  the  cause  as  if  it  were  a  proceeding  for  sm:render  of  property; 
but  in  the  decree  declaratory  of  the  insolvency  no  arrest  shall  be  ordered  except  of  property 
sufficient  to  cover  the  claims  which  they  prove  in  lawful  manner,  without  prejudice  to  its 
being  afterwards  extended,  if  there  should  be  ground  therefor.  —  615.  The  death  or  flight  of 
the  debtor  must  in  such  cases  be  proved  in  order  to  initiate  the  insolvency.  —  616.  If 
after  the  meeting  of  the  creditors  any  fresh  creditor  should  present  himself,  he  shall  be  a 
admitted  to  share,  but  only  with  the  right  to  share  in  the  funds  not  distributed,  if  the  nature 
of  his  claim  should  give  him  no  other  rights.  —  617.  Whenever  a  new  creditor  appears  there 
shall  be  carried  out  the  procedure  for  the  proof  of  debts  in  insolvencies  and  it  shall  be 
declared  by  the  Judge  what  place  must  be  granted  to  him  in  the  ranking,  such  being  made. 
—  618.  The  creditors  who  attend  at  the  beginning  have  the  right  to  demand  that  the  proceeding 
which  they  originate  shall  continue  and  that  what  is  decreed  shall  be  carried  into  effect,  giving 
security  for  answering  the  creditor  appearing  later  for  what  may  be  declared  in  his  favour  regar- 
ding the  amoim.ts  or  property  he  may  receive,  in  which  case  the  suit  to  which  the  right  of  such 
creditor  gives  ground  shall  proceed  separately.  —  619.  In  this  kind  of  insolvency  the  Judge 
who  has  cognizance  of  the  preceding  action  which  occasions  the  assembling  of  the  creditors, 
shall  be  the  competent  judge,  if  he  should  be  the  Judge  of  the  domicile  of  the  debtor;  and 
in  the  cases  of  death  or  flight,  the  Judge  of  the  jurisdiction  in  which  the  debtor  was  domi- 
ciled. If  he  had  no  known  domicile,  the  Judge  of  the  jurisdiction  in  which  the  greater  part 
of  the  property  is  situate.  If  because  of  consolidation  the  amount  of  the  insolvency  should 
exceed  that  of  which  the  Court  can  have  cognizance,  the  matter  shall  be  transferred  to  that 
which  according  to  the  organic  Law  of  Courts  is  competent  in  regard  to  the  amount. 

1)  Cfr.  at  the  end:  No.  3,  III  of  Procedure. 
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de  la  comisi6ii  de  acreedores  y  bajo  la  direccion  superior  del  Tribunal,  a  quien  se 
dara  cuenta  de  toda  divergencia  6  cuestion  que  surgiere  para  su  decision  en  juicio 
verbal,  oida  siempre  la  comision. 

...  .  ^^^  reglas  especiales  de  la  liquidacion  y  las  autorizaciones  para  vender,  cons- 
tituu-  prendas  6  bipotecas,  tomar  dinero  4  prestamo,  transigir  cuestiones,  cobrar 
o  hacer  pagos  u  otros  actos  estrictamente  necesarios  al  efecto  de  la  liquidacion, 
deberan  ser  dados  por  el  Tribunal,  bien  en  su  fallo  acordando  la  Uquidacion,  bien 
en  decretos  ulteriores,  oyendo  siempre  la  comision  de  acreedores. 

862.  Durante  el  tiempo  fijado  para  la  liquidacion  amigable  se  suspendera  toda 
ejecucion  contra  el  deudor  y  no  podra  intentarse  ni  continuarse  ninguna  accion 
de  cobro,  &  menos  que  ella  provenga  de  hechos  posteriores  a  la  concesion  de  la  liqui- 
daci6n  amigable. 

Pero  esta  no  producira  efectos  respecto  4  las  acreencias  fiscales  6  municipales 
por  causa  de  contribuciones,  ni  con  relacion  a  los  derechos  de  los  acreedores  pren- 
darios,  hipotecarios  6  de  otra  manera  privilegiados. 

863.  Durante  la  liquidacion  amigable  podra  el  deudor  celebrar  con  sus  acree- 
dores cualquier  otro  arreglo  6  convenio  que  le  conceda  mayores  moratorias,  y  aua 
quitas  de  intereses  y  hasta  de  parte  de  los  capitales;  pero  para  que  tenga  validez 
necesitard  el  acuerdo  de  todos  los  acreedores. 

Tambien  podrd  establecerse  vdlidamente  con  la  sola  mayoria  de  los  acreedores 
que  representen,  por  lo  menos,  las  tres  cuartas  partes  del  pasivo,  con  tal  que  los 
acreedores  que  convengan  con  el  deudor,  acuerden  y  aseguren  el  medio  de  atender 
al  resultado  de  toda  controversia  con  los  disidentes,  de  modo  que  quede  a  6sto3 
asegurada  la  parte  que  realmente  pudieran  sacar  de  la  liquidacion  practicada  pru- 
dentemente  segun  sus  respectivos  derechos. 

Del  convenio  se  pasard  copia  en  todo  caso  al  Tribunal,  y  si  el  ha  obtenido  el 
voto  de  la  unanimidad  de  los  acreedores,  el  Tribimal  lo  declarara  asi  para  que  pro- 
duzca  todos  sus  efectos. 

Si  solo  reune  la  mayoria  indicada,  el  Tribunal  decidira  en  juicio  verbal  las 
disidencias,  si  eUas  versan  sobre  algun  derecho  sostenido  por  el  interesado  respective 
y  negado  y  danado  en  el  convenio,  oida  la  comision  de  acreedores;  y  de  su  decision 
solo  se  oira  apelacion  en  un  efecto  y  para  ante  el  Tribunal  pleno.  Pero  si  no  versan 
sobre  derechos  disputados,  el  Tribunal  se  limitarA  4  verificar  la  mayoria,  y  oida  la 
comision  aprobara  el  convenio. 

864.1)  gi  durante  la  liquidaci6n  se  descubriere  la  existencia  de  deudas  no  de- 
claradas  por  el  deudor,  6  la  no  existencia  de  acreencias  declaradas  por  el,  6  si  61 
no  cumple  las  obUgaciones  6  condiciones  que  le  fueron  impuestas  relativamente 
4  la  administracion  y  liquidacion  de  su  patrimonio,  6  bien  si  apareoe  culpable  de 
dolo  6  de  mala  fe,  6  que  su  activo  en  reaUdad  no  ofrece  esperanza  de  pagar  la  inte- 
gridad  de  sus  deudas,  6  siquiera  los  dos  tercios  de  ellas,  el  Tribunal,  oida  la  comision 
de  acreedores,  podr4  revocar  la  liquidacion  amigable  y  declarar  la  quiebra,  y  dictar 
las  medidas  oportunas  para  seguir  el  procedimiento  de  esta. 

865.  En  todos  los  casos  en  que  se  haya  acordado  la  liquidacion  amigable, 
si  durante  6sta  resulta  comprobado  haberse  pagado  a  los  acreadores  que  en  ella 
figuran  una  parte  considerable  de  sus  acreencias,  6  si  concurren  circunstancias 
especiales  que  lo  aconsejen,  podr4  el  Tribunal  acordar  una  prorroga  del  plazo  fijado 
para  la  liquidacion,  que  no  pase  de  otro  ano,  siempre  que  esta  medida  reuna  el 
voto  favorable  de  la  mayoria  de  los  acreedores  que  representen  por  lo  menos  la 
mitad  del  pasivo  restante. 

866.  Pueden  hacerse  valer,  para  ilustrar  al  Tribunal  en  la  solicitud  de  liqui- 
dacion amigable,  cualesquiera  documentos  y  papeles  que  tengan  condiciones  de 
seriedad  y  verosimilitud. 

867.  Los  gastos  de  la  Uquidacion  los  har4  el  deudor;  y  los  generales  que  ocur- 
rieren  en  el  Tribunal  los  pagar4  al  fin  el  mismo  deudor,  fijandolos  el  Juez  equitativa- 
mente  de  acuerdo  con  la  comision  de  acreedores;  pero  sin  asignar  remuneraoion 
alguna  a  los  funcionarios  que  gocen  de  sueldo.  Los  gastos  particulares,  como  los 
honorarios  de  abogados,  ser4n  de  cuenta  de  cada  cual. 


1)  Cfr.  art.   884. 


VENEZUELA:  BANKRUPTCY.  145 

lities,  together  with  the  intervention  of  the  committee  of  creditors  and  under  the 
supreme  direction  of  the  Court,  to  which  shall  be  rendered  an  account  of  any  diver- 
gence of  opinion  or  question  which  may  arise  for  its  decision  in  oral  proceedings, 
the  committee  always  being  heard. 

The  special  regulations  for  the  liquidation  and  the  authorisations  for  selling, 
creating  pledges  and  mortgages,  borrowing  money,  compromising  disputes,  collect- 
ing or  making  payments,  or  other  acts  strictly  necessary  for  the  conduct  of  the 
liquidation,  must  be  directed  by  the  Court,  either  in  its  decree  ordering  the  Uqui- 
dation  or  in  subsequent  orders,  always  giving  audience  to  the  committee  of 
creditors. 

862.  During  the  time  fixed  for  the  friendly  liquidation  every  execution  against 
the  debtor  shall  be  suspended,  and  no  action  for  recovery  of  debt  shall  be  brought 
or  continued,  unless  it  proceeds  from  facts  subsequent  to  the  grant  of  the  friendly 
liquidation. 

But  the  liquidation  shaU  produce  no  effect  regarding  claims  fiscal  or  municipal 
on  account  of  taxes,  or  relating  to  rights  of  creditors  holding  pledges  or  mortgages, 
or  in  any  other  way  having  preference. 

863.  During  the  friendly  Uquidation  the  debtor  may  agree  with  his  creditors 
upon  any  other  arrangement  or  agreement  which  may  grant  him  further  extensions 
of  time,  and  even  acquittances  for  interest  and  part  of  the  capital;  but  in  order 
that  it  may  have  vahdity  the  a^ssent  of  aU  the  creditors  shaU  be  necessary. 

The  agreement  may  also  be  validly  estabhshed  by  the  mere  majority  of  the  cre- 
ditors who  represent,  at  the  least,  three-fourths  of  the  habiUties,  so  long  as  the 
creditors  who  agree  with  the  debtor  assent  to  and  assure  the  means  of  providing 
for  what  may  result  from  any  dispute  with  those  dissenting,  so  that  there  is  assured 
to  them  the  portion  which  they  can  actually  acquire  from  the  hquidation  reasonably 
carried  out  according  to  their  respective  rights. 

A  copy  of  the  agreement  shall  in  any  case  be  lodged  with  the  Court,  and  if  it 
has  obtained  the  unanimous  assent  of  the  creditors,  the  Court  shall  so  declare  in 
order  that  it  may  produce  all  its  effects. 

If  the  said  majority  only  should  agree,  the  Court  shall  decide  the  disputes  in  a 
summary  way  if  they  turn  upon  any  right  maintained  by  the  particular  party 
concerned,  and  refused  and  prejudiced  in  the  agreement,  the  committee  of  creditors 
being  heard;  and  from  its  decision  an  appeal  can  be  brought  before  the  full  Court 
without  stay  of  proceedings.  But  if  such  disputes  should  not  turn  upon  conflicting 
rights,  the  Court  shall  be  confined  to  ascertaining  the  majority,  and  after  hearing 
the  committee  shall  approve  the  agreement. 

864.^)  If  during  the  liquidation  the  existence  of  debts  not  declared  by  the 
debtor  should  be  discovered,  or  the  non-existence  of  credits  declared  by  him,  or 
if  he  does  not  fulfil  the  obligations  or  conditions  which  were  imposed  on  him  regard- 
ing the  management  and  liquidation  of  his  estate,  or  it  he  appears  guilty  of  fraud 
or  of  bad  faith,  or  his  assets  in  reality  do  not  afford  hope  of  paying  the  whole  of 
his  debts,  or  even  two-thirds  thereof,  the  Court,  after  hearing  the  committee  of  cre- 
ditors, can  revoke  the  friendly  hquidation  and  adjudicate  bankruptcy,  and  direct 
the  expedient  measures  to  pursue  the  procedure  thereof. 

865.  In  all  cases  in  which  friendly  liquidation  may  have  been  granted,  if  during 
the  same  it  is  shewn  that  a  considerable  proportion  of  their  claims  has  been  paid 
to  the  creditors  who  are  included  therein,  or  if  special  circumstances  happen  which 
make  it  advisable,  the  Court  may  grant  an  extension  of  the  period  fixed  for  the  hqui- 
dation, not  exceeding  another  year,  whenever  such  measure  receives  the  favour- 
able vote  of  the  majority  of  the  creditors  who  represent  at  the  least  one  half  of 
the  remaining  habihties. 

866.  Any  documents  and  papers  which  have  qualifications  of  accordance  with 
or  appearance  of  truth  can  be  made  available,  to  enlighten  the  Court  on  the  apph- 
cation  for  friendly  hquidation. 

867.  The  expenses  of  the  Uquidation  shall  be  borne  by  the  debtor;  and  he 
shall  ultimately  pay  those  which  are  incurred  generally  before  the  Court,  the 
Judge  fixing  the  same  at  his  discretion  with  the  assent  of  the  committee  of  creditors ; 
but  without  assigning  any  remuneration  to  the  officials  who  enjoy  a  salary.  Indivi- 
dual expenses,  such  as  the  fees  of  advocates,  shall  be  at  the  charge  of  each  person. 


1)  Cfr.  Art.  884. 
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868.  Si  el  Tribunal  creyere  improcedente  la  solicitud  de  liquidaci6n  amigable, 
declarara  la  quiebra  y  seguira  el  procedimiento  de  esta. 

TV  §69.2)  Son  competentes  para  la  materia  de  que  trata  este  Titulo,  elJuez  de 
Distrito  o  Canton  de  la  jurisdiccion  a  que  esta  sometido  el  deudor,  si  el  monto  de 
las  deudas  pasivas,  segun  el  balance  produoido,  no  ecediere  de  diez  mU  bolivares; 
y  el  Juez  de  Comercio  6  de  Primera  Instancia  de  la  misma  jurisdiccion,  cuando 
exeeda  de  aqueUa  suma. 

Titulo  II.    De  las  quiebras  de  mayor  cuantia. 
Secci6n  I.     De  la  quiebra  en  general  y  de  sus  efectos. 

870.3)  El  comerciante  que  no  estando  en  estado  de  atraso,  seglin  el  Titulo  an- 
terior, cese  en  el  pago  de  sus  obligaciones  mercantiles,  se  halla  en  estado  de  quiebra. 
El  comerciante  no  puede  intentg,r  el  beneficio  de  cesion  de  bienes. 

871.  Hay  tres  especies  de  quiebra:  fortuita,  culpable  y  fraudulenta. 

Quiebra  fortuita  es  la  que  proviene  de  casos  fortuitos  6  de  fuerza  mayor  que 
conducen  al  comerciante  a  la  cesacion  de  sus  pagos  y  a  la  imposibilidad  de  con- 
tinuar  sus  negocios. 

Quiebra  culpable  es  la  ocasionada  por  una  conducta  imprudente  6  disipada 
de  parte  del  falfido. 

Quiebra  fraudidenta  es  aquella  en  que  ocurren  actos  fraudulentos  del  fallido 
para  perjudicar  a  sus  acreedores. 

872.  Sera  declarada  culpable  la  quiebra:  1.°  Si  los  gastos  personales  y 
domesticos  delfaUido  hubieren  sido  excesivos;  —  2.°  Si  el  fallido  hubiere  perdido 
sumas  considerables  al  juego,  en  operaciones  ficticias  de  boka  u  otras  de  puro 
azar;  —  3.°  Si  hubiere  hecho  compras  para  vender  a  menor  precio  del  corriente,  6 
contraido  obligaciones  exorbitantes,  u  ocurrido  a  otros  medios  ruinosos  para  procu- 
rarse  fondos,  cuando  por  el  estado  de  sus  negocios  debia  conocer  que  tales 
operaciones  solo  podian  retardar  la  declaracion  de  quiebra;  —  4.°  Si  despues  de 
haber  cesado  en  sus  pagos  hubiere  pagado  algun  acreedor  con  perjuicio  de  los 
demas. 

873.  Podra  ser  declarada  culpable  la  quiebra:  1.°  Si  el  fallido  hubiere  pre- 
stado  fianzas,  6  contraido  por  cuenta  ajena  obUgaciones  excesivas,  atendida  su 
situacion,  sin  tomar  valores  equivalentes  en  garantia  de  su  responsabUidad ;  — 
2.°  Si  hubiere  incurrido  en  nueva  quiebra  sin  haber  cumplido  el  convenio  de  la 
anterior;  —  3.°  Si  no  hubiere  hecho  asentar  en  el  registro  de  comercio  los  docu- 
mentos  de  que  trata  el  articulo  22;  —  4.°  Si  no  hiciere  al  Tribunal  de  Comercio 
la  declaracion  de  su  quiebra,  segun  lo  prescrito  en  el  articulo  881 ;  —  5.  °  Si  no  se 
presentare  al  siadico  6  al  Juez,  en  los  casos  en  que  la  ley  lo  dispone;  —  6.°  Si  no 
hubiere  Uevado  hbros  de  contabilidad  6  de  correspondencia,  6  no  conservare  la 
correspondencia  que  se  le  hubiere  dirigido,  6  no  hubiere  hecho  iuventario,  6  si 
sus  hbros  y  correspondencia  estuvieren  incompletos  6  defectuosos,  6  no  apareciere 
de  ellos  el  verdadero  estado  de  sus  negocios,  sin  que  haya  fraude. 

874.  Sera  declarada  fraudulenta  la  quiebra,  si  el  quebrado  ha  ocultado,  falsi- 
ficado  6  mutilado  sus  hbros,  6  sustraido  u  ocultado  el  todo  6  parte  de  sus  bienes, 
6  si  por  sus  hbros  6  apuntes,  6  por  documentos  pubhcos  6  privados,  se  ha  reconocido 
fraudulentamente  deudor  de  cantidades  que  no  debe. 

875.1)  Las  quiebras  culpables  y  fraudulentas  seran  castigadas  con  arreglo  al 
Codigo  Penal. 

876.  En  el  caso  de  quiebra  de  una  sociedad  por  acciones,  los  promotores  y 
los  administradores  serdn  castigados  como  quebrados  culpables,  si  por  su  culpa 
no  se  han  observado  las  formalidades  establecidas  en  las  Secciones  V  y  X  del  Titulo 
VII,  Libro  I  de  este  Codigo,  6  si  por  culpa  suya  ha  ocurrido  la  quiebra  de  la  sociedad. 


2)  Cfr.  N.°  6,  11  del  Procedimiento.  —  »)  V6ase  la  nota  al  rubro  »De  los  Atrasos  y  las 
Quiebras*.  —  ^)  Los  quebrados  culpables  son  penados  con  prision  de  seis  meses  a  tres  anos; 
los  quebrados  fraudulentos  son  penados  con  presidio  abierto  de  tres  a  cinco  anos,  penas  que  se  im- 
ponen  segun  la  gravedad  de  las  circunstancias  que  motivaron  la  quiebra  (art.  301  del  Codigo 
Penal). 
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868.  If  the  Court  should  think  the  application  for  friendly  liquidation  un- 
lawful, it  shall  adjudge  bankruptcy  and  the  procedure  thereof  shaU  follow. 

869.2)  Competent  judges  in  matters  dealt  with  under  this  Title  are,  the  Judge 
of  the  District  or  Department  of  the  jurisdiction  to  which  the  debtor  is  subject,  if  the 
amount  of  the  liabilities,  according  to  the  balance-sheet  produced,  does  not  exceed 
ten  thousand  boUvares ;  and  the  Commercial  Judge  or  Judge  of  First  Instance  of  the 
same  jurisdiction,  when  it  exceeds  that  amount. 

Title  II.    Of  bankruptcies  of  large  amount. 

Section  I.    Of  bankruptcy  in  general  and  its  results. 

870.^)  A  trader  who  not  being  in  a  state  of  insolvency  according  to  the  former 
Title,  stops  payment  of  his  commercial  obHgations,  is  in  a  state  of  bankruptcy. 
A  tradei:  cannot  claim  the  benefit  of  a  siurender  of  property. 

871.  There  are  three  kinds  of  bankruptcy:  accidental,  reprehensible  and  frau- 
dulent. 

Accidental  bankruptcy  is  that  which  proceeds  from  fortuitous  events  or 
force  majeure,  which  lead  the  trader  to  the  stoppage  of  his  payments  and  to  the 
impossibiUty  of  continuing  his  business. 

Reprehensible  bankruptcy  is  that  occasioned  by  rash  or  prodigal  conduct 
on  the  part  of  the  insolvent. 

Fraudulent  bankruptcy  is  that  in  which  fraudulent  transactions  of  the  insol- 
vent happen  to  the  prejudice  of  his  creditors. 

872.  The  bankruptcy  shall  be  declared  reprehensible:  1.  If  the  personal  and 
domestic  expenses  of  the  insolvent  should  have  been  excessive;  —  2.  If  the  insol- 
vent should  have  lost  considerable  sums  at  gaming,  in  fictitious  transactions 
on  the  Stock  Exchange,  or  others  of  mere  hazard;  —  3.  If  he  should  have  made 
purchases  to  sell  at  less  price  than  the  current  rate  or  contracted  exorbitant 
obligations  or  had  recourse  to  other  ruinous  methods  in  order  to  procure  funds, 
when  from  the  state  of  his  affairs  he  ought  to  know  that  such  operations  could  only 
postpone  the  declaration  of  insolvency;  —  4.  If  after  having  stopped  payment  he 
should  have  paid  any  creditor  to  the  prejudice  of  the  rest. 

873.  The  bankruptcy  may  be  declared  reprehensible:  1.  If  the  insolvent  should 
have  afforded  guaranties,  or  contracted  excessive  obligations  on  account  of  another, 
having  regard  to  his  situation,  without  taking  in  security  equivalent  values 
for  his  habUity;  —  2.  If  he  should  have  incurred  a  fresh  bankruptcy  without  having 
fulfilled  the  agreement  of  the  former;  —  3.  If  he  should  not  have  caused  the  entry  in 
the  commercial  registry  of  the  documents  treated  of  in  art.  22 ;  —  4.  If  he  should 
not  have  made  to  the  Commercial  Court  the  declaration  of  his  insolvency,  as  pre- 
scribed by  art.  881 ;  —  5.  If  he  should  not  have  attended  before  the  trustee  or  the 
Judge,  when  the  law  so  directs;  —  6.  If  he  should  not  have  kept  books  of  account 
and  of  correspondence,  or  should  not  have  preserved  the  correspondence  directed 
to  him,  or  not  have  made  an  inventory,  or  if  his  books  and  correspondence  should 
be  incomplete  or  defective,  or  the  true  state  of  his  business  should  not  appear 
therefrom,  without  there  being  fraud. 

874.  The  bankruptcy  shall  be  declared  fraudulent,  if  the  bankrupt  has  concealed, 
falsified  or  mutilated  his  books,  abstracted  or  concealed  the  whole  or  part  of  his  pro- 
perty, or  if  by  his  books  or  annotations  or  by  documents  pubUc  or  private,  he  should 
have  fraudulently  acknowledged  himself  debtor  of  amounts  which  he  does  not  owe. 

875.2)  Reprehensible  and  fraudulent  bankruptcies  shall  be  punished  according 
to  the  Penal  Code. 

876.  In  the  case  of  the  bankruptcy  of  an  association  by  shares,  the  promoters 
and  directors  shall  be  punished  as  reprehensible  bankrupts,  if  by  their  negUgence, 
the  formaUties  prescribed  in  Sections  V  and  X  of  Title  VII,  Book  I  of  this  Code 
have  not  been  observed,  or  if  by  their  negligence  the  bankruptcy  of  the  association 
has  happened. 

2)  Cfr.  No.  6,  11  of  Procedure.  —  i)  See  the  note  to  the  heading  "Of  failiires  and 
bankruptcies."  —  2)  Reprehensible  bankrupts  are  punished  with  imprisonment  for  six  months 
to  three  years ;  fraudulent  bankrupts  are  punished  with  fortress  detention  running  from  three 
to  five  years;  punishments  which  are  imposed  according  to  the  gravity  of  the  circumstances 
which  brought  about  the  bankruptcy  (art.  301  of  the  Penal  Code). 
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Y  seran  castigados  como  quebrados  f raudulentos :  1.°  Cuando  dolosamente 
han  omitido  la  publicacion  del  contrato  de  sociedad  del  modo  establecido  por  la 
ley;  —  2.°  Cuando  han  declarado  falsamente  el  capital  suscrito  6  entrado  en 
caja;  —  3.°  Cuando  han  pagado  dividendos  de  utilidades  que  manifiestamente 
no  existian  y  han  disminuido  con  esto  el  capital  social;  —  4.°  Cuando  dolosa- 
mente han  tornado  mayores  sumas  de  las  que  le  asigna  el  contrato  de  sociedad; 
—  5.°  Los  que  con  su  dolo  6  por  consecuencia  de  operaciones  fraudulentas  han 
ocasionado  la  quiebra  de  la  sociedad. 

877.2)  Seran  castigados  con  las  penas  de  los  quebrados  f raudulentos :  1.°  Los 
individuos  que,  4  sabiendas,  y  en  interes  del  fallido,  hayan  sustraido  el  todo  6 
parte  de  los  bienes  de  este,  muebles  6  inmuebles,  sin  perjuicio  de  otras  disposiciones 
del  Codigo  Penal  sobre  los  que  como  agentes  principales  hayan  participado  en  el 
hecho;  —  2.°  Los  convencidos  de  haber  presentado  fraudulentamente  en  la 
quiebra  creditos  supuestos  en  su  nombre  6  por  medio  de  otro;  6  de  haber  alterado 
la  naturaleza  6  fecha  del  cr^dito,  para  anteponerse  en  la  graduaci6n,  con  perjuicio 
de  otros  acreedores,  aun  cuando  esto  se  verifique  antes  de  la  declaraci6n  de  la 
quiebra;  —  3.°  Los  que  comerciando  bajo  el  nombre  de  otro  6  con  un  nombre 
supuesto,  aparezcan  cvdpables  de  los  hechos  expresados  en  el  articulo  874. 

Tambien  sera  castigado  con  arreglo  al  Codigo  Penal  y  multa  que  no  baje  de 
doscientos  bolivares,  el  comerciante  que  hubiere  estipulado  con  el  falUdo  u  otra 
persona,  ventajas  particulares  por  razon  de  su  voto  en  las  deUberaciones  de  la 
quiebra  6  particiones  de  Uquidacion  amigable,  6  que  de  cualquier  otro  modo  se 
hubieren  procurado  ventajas  &  cargo  del  activo  de  la  quiebra. 

878.  El  c6nyuge,  los  descendientes  y  ascendientes,  consanguineos  6  afines  del 
faUido  que,  &  sabiendas,  hubieren  sustraido  u  ocultado  bienes  pertenecientes  a  la 
quiebra,  sin  haber  obrado  en  compUcidad  con  el  fallido,  seran  castigados  como 
reos  de  hurto. 

879.  Corresponde  al  Tribunal  que  conociere  de  los  hechos  expresados  en  los 
articulos  anteriores,  aun  en  el  caso  de  absolucion:  1.°  Decretar  de  oficio,  si  ha 
lugar,  el  reintegro  A  la  masa  de  todos  los  bienes,  acciones  y  dereohos  que  se  hu- 
biere intentado  sustraer;  —  2.°  Resolver  las  demandas  sobre  indenmizaciones  de 
daiios  y  perjuicios. 

880.  Las  calificaciones  de  las  quiebras  culpables  y  fraudulentas  se  haran  por 
el  Tribunal  ordinario  en  materia  criminal,  de  oficio,  6  &  ecitacion  del  Juez  6  Tribunal 
de  Comercio,  6  4  instancia,  sea  del  sindico  en  representacidn  de  la  masa  de  acree- 
dores, sea  de  alguno  de  6stos.  Pero  el  sindico  no  podra  acusar  sin  previa  autorizacion 
de  la  mayoria  individual  de  los  acreedores  presentes,  constituidos  en  junta  4  pre- 
sencia  del  Juez.  Cualquier  acreedor  podra  con  tal  fin  promover  la  convocacion 
de  la  junta. 

Seccidn  II.    De  las  declaraciones  de  quiebra  y  de  sus  efectos. 

881.1)  Todo  comerciante  que  se  halle  en  estado  de  quiebra  debe  hacer  por  escrito 
la  manifestacion  de  ella  ante  el  Juez  de  Comercio  de  su  domiciMo  mercantil,  dentro 
de  los  tres  dias  siguientes  &  la  cesacion  de  sus  pagos. 

En  caso  de  quiebra  de  una  sociedad  en  nombre  colectivo  6  en  comandita,  la 
manifestacion  contendra  el  nombre  y  domicilio  de  cada  uno  de  los  socios  solidarios 
y  los  de  los  comanditarios  que  no  hayan  entregado  todo  su  capital. 

En  caso  de  quiebra  de  una  sociedad  anonima,  la  haran  sus  administradores, 
los  que  estarin  obUgados  A  comparecer  ante  el  Tribunal  y  ante  el  sindico,  siempre 
que  sean  requeridos. 

El  Secretario  anotara  en  el  escrito  la  fecha  de  su  presentacion. 

882.  Al  hacerse  la  manifestacion  de  quiebra  se  debera  acompanar:  1.°  El 
balance  general,  6  una  exposicion  de  las  causas  que  impidan  al  faUido  presentarlo; 
—  2.°  Una  memoria  razonada  de  las  causas  de  la  quiebra. 

El  escrito,  el  balance  y  la  memoria  serAn  fechados  y  firmados  por  el  faUido 
bajo  juramento  de  ser  verdaderos.    Si  la  quiebra  fuere  de  una  sociedad  en  nombre 

2)  Lob  individuos  d  quienea  se  refiere  este  articulo  y  el  anterior  son  castigados  con  las 
mismas  penas  impuestas  por  el  art.  301  del  C6digo  Penal  (vedse  nota  al  art.  875).  —  ^  Cfr. 
N.°s  2  y  3,  III,  del  Procedimiento. 
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And  they  shall  be  punished  as  fraudulent  bankrupts:  1.  When  they  have 
fraudulently  omitted  the  publication  of  the  instrument  of  association  in  the  manner 
prescribed  by  law ;  —  2.  When  they  have  falsely  declared  the  capital  subscribed  or 
paid  up;  —  3.  When  they  have  distributed  dividends  on  profits  which  clearly  did 
not  exist  and  have  thereby  diminished  the  company  capital ;  —  4.  When  they  have 
fraudulently  taken  larger  sums  than  those  assigned  to  them  by  the  instrument 
of  association;  —  5.  When,  with  fraud  or  consequent  on  fraudulent  operations, 
they  have  brought  about  the  insolvency  of  the  association. 

877.1)  There  shall  be  punished  with  the  penalties  of  fraudulent  bankrupts: 
1.  Persons  who  knowingly,  and  in  the  interest  of  the  insolvent,  have  removed 
the  whole  or  part  of  his  property,  real  or  personal,  without  prejudice  to  other  pro- 
visions of  the  Penal  Code  as  to  those  who  as  principal  agents  have  taken  part  in  the 
act;  —  2.  Persons  convicted  of  having  fraudulently  put  foiward  in  the  bankruptcy 
fictitious  claims  in  their  own  name  or  through  another;  or  of  having  changed  the 
nature  or  date  of  the  credit,  in  order  to  advance  themselves  in  the  ranking,  to  the 
prejudice  of  other  creditors,  even  when  that  is  done  before  the  declaration  of  in- 
solvency ;  —  3.  Those  who,  trading  under  the  name  of  another  or  with  a  fictitious 
name,  appear  guilty  of  the  acts  set  forth  in  art.  874. 

A  trader  who  has  stipulated  with  the  insolvent  or  another  person,  for 
private  advantages  on  account  of  his  vote  in  the  resolutions  of  the  bankruptcy  or 
distributions  under  friendly  hquidation,  or  in  any  other  way  has  procured  ad- 
vantages at  the  expense  of  the  assets  of  the  bankruptcy,  shall  also  be  punished  in 
accordance  with  the  Penal  Code  and  with  a  fine  of  not  less  than  two  hundred 
boMvares. 

878.  The  spouse,  the  descendants  and  ascendants,  blood  relations  or  of  affi- 
nity, of  the  insolvent  who,  knowingly,  have  removed  or  hidden  property  belonging 
to  the  bankrupt  estate,  without  having  acted  in  comphcity  with  the  insolvent, 
shall  be  punished  as  guilty  of  theft. 

879.  It  belongs  to  the  Court  which  has  cognizance  of  the  facts  set  forth  in  the 
former  articles,  even  in  the  event  of  acquittal:  1.  To  officially  decree,  if  there  is 
ground,  the  restoration  to  the  estate  of  all  the  property,  rights  of  action  and  rights 
which  have  been  sought  to  be  abstracted;  —  2.  To  decide  claims  for  compensation 
for  damages  and  losses. 

880.  The  classification  of  reprehensible  and  fraudulent  bankruptcies  shall 
be  made  by  the  ordinary  court  in  criminal  affairs,  of  its  own  motion,  or  on  the 
application  of  the  Judge  or  Commercial  Court,  or  at  the  instance,  either  of  the 
trustee  representing  the  general  body  of  creditors,  or  of  any  creditor.  But  the  trustee 
cannot  lay  information  without  previous  authority  of  the  individual  majority  of 
the  creditors  present,  summoned  in  meeting  under  the  presidency  of  the  Judge. 
Any  creditor  can  to  that  end  apply  for  the  summoning  of  the  meeting. 

Section  II.    Of  adjudications  in  bankruptcy  and  their  results. 

881.^)  Every  trader  who  finds  himself  in  a  state  of  insolvency  must  make  a 
declaration  thereof  in  writing  before  the  Commercial  Judge  of  his  commercial 
domicile,  within  three  days  following  the  stoppage  of  his  payments. 

In  the  case  of  the  insolvency  of  an  unlimited  or  limited  partnership,  the  decla- 
ration shall  contain  the  name  and  residence  of  each  one  of  the  general  partners,  and 
those  of  the  limited  partners  who  have  not  paid  up  all  their  capital. 

In  case  of  insolvency  of  a  joint-stock  company,  its  directors  shall  make 
the  declaration,  and  they  shall  be  bound  to  appear  before  the  Court  and  before  the 
trustee,  whenever  they  may  be  required. 

The  Registrar  shall  note  on  the  declaration  the  date  of  its  presentation. 

882.  In  the  making  of  the  declaration  of  insolvency  there  must  be  lodged: 
1.  The  general  balance-sheet,  or  a  statement  of  the  causes  which  prevent  the  in- 
solvent from  presenting  it;  —  2.  A  statement  of  affairs  giving  the  causes  of  the  insol- 
vency. 

The  declaration  in  writing,  the  balance-sheet  and  the  statement  of  affairs, 
shall  be  dated  and  signed  by  the  insolvent  under  oath  of  their  being  true.   If  the 

")  Persons  to  whom  this  article  and  also  the  former  refer  are  punished  with  the  like  penal- 
ties to  those  imposed  by  art,  301  of  the  Penal  Code  (see  note  to  art.  875).  —  ")  Cfr.  No.  2 
and  3,  III.  of  Procedm'e. 
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colectivo  6  en  comandita,  deberdn  firmar  todos  los  socios  solidarios  presentes  en 
el  lugar;  y  si  fuere  de  una  sociedad  anonima,  los  administradores  presentes. 

883.  El  balance  contendra  la  relaci6n  y  valores  de  todos  los  bienes,  muebles 
e  inmuebles,  y  estados  demostrativos,  con  la  debida  separacion  de  todos  los  d^bitos 
y  creditos,  de  los  gastos  y  de  las  ganancias  y  perdidas. 

Los  estados  de  gastos  y  de  ganancias  y  perdidas  contendran  los  de  los  diez 
anos  anteriores  &  la  quiebra. 

884.^)  La  declaracion  formal  del  estado  de  quiebra,  cuando  el  pasivo  excediere 
de  diez  mil  bolivares,  se  hara  por  el  Juez  de  Comercio,  si  ha  lugar,  en  virtud  de 
la  manifestacion  del  fallido,  a  solicitud  de  alguno  de  sus  acreedores  6  de  oficio. 
Si  no  excediere  de  diez  mil  bolivares,  la  hara  el  Juez  de  Distrito  competente,  con- 
forme  al  articulo  864. 

885.  Puede  declararse  la  quiebra  de  un  comerciante  que  hubiere  fallecido  en 
estado  de  cesacion  de  sus  pagos ;  pero  no  puede  ser  pedida  ni  pronunciada  de  oficio 
sino  dentro  de  los  tres  meses  sigmentes  a  su  muerte.  Solicitada  dentro  de  este 
tiempo,  puede  ser  declarada  aun  despues  de  el.  Por  la  declaracion  de  quiebra  los 
bienes  del  difunto  quedan  separados  de  los  de  sus  herederos. 

886.  La  quiebra  de  un  comerciante  retirado  del  comercio  puede  ser  declarada; 
pero  solo  dentro  de  los  cinco  aiios  posteriores  al  retiro,  con  tal  que  la  cesacion  de 
pagos  haya  tenido  lugar  durante  el  tiempo  en  que  ejercio  el  comercio,  6  bien  durante 
el  ano  siguiente,  a  causa  de  deudas  relativas  al  mismo  ejercicio. 

Puede  tambien  ser  declarada  despues  de  la  muerte  del  comerciante  retirado; 
pero  solo  dentro  del  ano  siguiente  a  la  muerte. 

887.  Los  acreedores  pueden  provocar  la  declaracion  de  quiebra  aun  cuando 
sus  creditos  no  sean  exigibles.  Los  acreedores  por  creditos  no  mercantiles,  no  pueden 
soUcitarla  sino  a  condicion  de  justiticar  la  cesacion  de  los  pagos  de  las  deudas  mer- 
cantUes. 

888.  Al  solicitar  los  acreedores  la  declaracion  de  la  quiebra,  suministraran 
6  indicaran  la  prueba  de  los  hechos  y  circunstancias  constitutivas  de  la  cesacion 
de  los  pagos. 

El  Juez  podra  oir  al  deudor  si  lo  considerare  conveniente  y  proveera  en  el 
menor  termino  posible. 

889.  El  socio  comanditario  no  puede  pedir  la  declaracion  de  quiebra  de  la 
sociedad  4  que  pertenece ;  pero  si  fuere  acreedor,  podra  provocarla  con  este  caracter. 

890.  No  son  admitidos  a  demandar  la  declaracion  de  quiebra,  los  descen- 
dientes,  los  ascendientes  y  el  conyuge  del  deudor. 

891.  Solo  podra  hacerse  de  oficio  la  declaracion  de  quiebra,  cuando  el  deudor 
se  fugare  6  se  ocultare,  dejando  cerrados  sus  escritorios  6  almacenes,  sin  dejar 
persona  que  administre  sus  negocios  y  de  cumplimiento  a  sus  obligaoiones. 

Cuando  ocurra  el  caso,  el  Juez  podra,  de  oficio  6  a  soUoitud  de  parte,  ordenar 
la  posicion  de  seUos,  difiriendo  hasta  mayor  inquisicion,  la  declaracion  de  la  quiebra, 
si  hubiere  lugar  a  ella.  En  los  lugares  donde  no  hubiere  Juez  de  Comercio,  el  Juez 
de  Primera  Listancia  y  en  su  defecto  el  de  Distrito  6  el  de  Parroquia,  efectuara 
la  posicion  de  sellos,  dando  cuenta  al  Juez  de  Comercio  a  quien  competa  el  cono- 
cimiento. 

892.  El  auto  en  que  se  declare  la  quiebra  serd  ejecutado  no  obstante  cualquiera 
oposicion  6  recurso  que  se  intente  contra  el. 

893.  Por  el  mismo  auto  en  que  declare  la  quiebra,  fijara  el  Juez  la  epooa 
en  que  principio  la  cesacion  de  los  pagos,  6  se  reservara  fijarla  por  auto  separado; 
pero  en  ningun  caso  podra  retrotraerla  a  mas  de  dos  aiios  antes. 


A  falta  de  fijacion  especial  se  entendera  que  la  cesacion  de  los  pagos  principio 
en  la  misma  fecha  del  auto  declaratorio  de  quiebra,  6  el  dia  de  la  muerte  del  deudor 
en  el  caso  del  articulo  885. 

894.  El  auto  declaratorio  de  la  quiebra  contendrd  ademas :  1.  °  El  nombramiento 
de  un  sindico,  que  debe  ser  abogado,  6  que  sea  6  haya  sido  comerciante.     Para 


1)  N.'s  6,  II  y  2  y  3,  III  del  Procedimiento. 
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insolvency  should  be  of  an  unlimited  or  a  limited  partnership,  aU  the  general 
partners  must  sign  who  are  present  in  the  place;  and  if  it  should  be  of  a  joint-stock 
company,  the  directors  present. 

883.  The  balance-sheet  shall  contain  a  statement  and  valuation  of  all  the 
property,  real  or  personal,  and  explanatory  statements,  with  due  separation  of  all 
debts  and  credits,  of  expenses  and  of  profits  and  losses. 

The  statements  of  expenses  and  of  profits  and  losses  shall  contain  those  of  the 
ten  years  prior  to  the  bankruptcy. 

884.1)  The  formal  adjudication  of  the  state  of  bankruptcy  when  the  liabi- 
lities should  exceed  ten  thousand  bolivares,  shall  be  made  by  the  Commercial  Judge, 
if  there  should  be  ground,  by  virtue  of  the  declaration  of  the  insolvent,  either  at 
the  request  of  one  of  his  creditors  or  at  his  own  instance.  K  the  habilities  should 
not  exceed  ten  thousand  bohvares,  the  competent  District  Judge  shaU  make  it, 
according  to  art.  864. 

885.  The  bankruptcy  of  a  trader  who  has  died  in  a  state  of  suspension  of  pay- 
ments can  be  declared;  but  it  cannot  be  requested  or  ex  officio  adjudged  except 
within  the  three  months  following  on  his  death.  Where  requested  within  such  period, 
it  can  be  declared  even  after  the  lapse  thereof.  By  the  adjudication  of  bankruptcy 
the  property  of  the  deceased  becomes  severed  from  that  of  his  heirs. 

886.  The  bankruptcy  of  a  trader  withdrawn  from  trade  can  be  declared  but 
only  within  the  five  years  subsequent  to  the  retirement,  so  long  as  the  stoppage 
of  payment  took  place  during  the  time  when  he  carried  on  trade,  or  during  the 
year  following,  on  the  ground  of  debts  relating  to  the  same  trading. 

It  can  also  be  declared  subsequently  to  the  death  of  the  retired  trader:  but 
only  within  the  year  following  the  death. 

887.  Creditors  can  apply  for  the  adjudication  of  bankruptcy  even  when 
their  claims  are  not  demandable.  Creditors  for  non-commercial  claims  caimot 
apply  for  it  except  on  condition  of  proving  stoppage  of  payment  in  respect  of 
commercial  debts. 

888.  On  the  creditors  requesting  the  adjudication  of  bankruptcy,  they  shall 
supply  or  disclose  the  proof  of  the  facts  and  circumstances  constituting  the  stop- 
page of  payment. 

The  Judge  may  hear  the  debtor  if  he  should  think  it  expedient  and  decide  in 
the  least  possible  period. 

889.  A  Umited  partner  cannot  seek  the  adjudication  of  bankruptcy  of  the 
partnership  to  which  he  belongs ;  but  if  he  should  be  a  creditor,  he  can  request  it  in 
that  capacity. 

890.  Descendants,  ascendants  and  the  spouse  of  the  debtor  are  not  allowed 
to  request  the  adjudication  of  bankruptcy. 

891.  The  adjudication  of  bankruptcy  can  only  be  made  at  the  instance  of  the 
Judge  himself,  when  the  debtor  takes  flight  or  absconds,  leaving  his  offices  or 
warehouses  locked,  without  leaving  any  person  to  manage  his  business  and  fulfil  his 
obhgations. 

When  that  happens,  the  Judge  can,  at  his  own  instance  or  at  the  request  of 
any  party,  order  the  placing  of  seals,  postponing,  pending  closer  investigation, 
the  adjudication  of  bankruptcy,  if  there  should  be  ground  therefor.  In  places  where 
there  should  be  no  Commercial  Judge,  the  Judge  of  First  Instance,  and  failing  him 
the  Judge  of  the  District  or  Parish  shall  carry  out  the  placing  of  the  seals,  giving  an 
account  to  the  Commercial  Judge  having  cognizance  thereof. 

892.  The  decree  adjudging  bankruptcy  shall  be  executed  notwithstanding 
any  opposition  or  appeal  brought  against  the  same. 

893.  By  the  same  decree  in  which  the  bankruptcy  is  declared,  the  Judge  shall 
fix  the  time  at  which  stoppage  of  payment  commenced  or  shall  reserve  the  fixing 
thereof  to  a  separate  order:  but  in  no  case  can  he  carry  it  back  further  than  two 
years  previously. 

In  default  of  special  determination  it  shall  be  understood  that  the  stoppage  of 
payment  began  on  the  same  date  as  the  decree  of  adjudication  of  bankruptcy,  or 
the  day  of  the  death  of  the  debtor  in  the  case  under  art.  885. 

894.  The  decree  of  adjudication  of  bankruptcy  shall  also  contain:  I.  The  nomi- 
nation of  a  trustee,  who  must  be  either  an  advocate  or  a  person  being  or  having 


1)  No.  6,  n  and  2  and  3,  III  of  Procedure. 
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el  nombramiento  de  sindico  en  este  y  en  todo  otro  caso,  la  eleccion  solo  podr& 
recaer  en  alguna  de  las  personas  que  figuren  en  la  lista  de  candidates  que  la  Camara 
de  Lomercio  respectiva  debe  pasar  trimestralmente  a  los  Tribunales.  Si  no  existiere 
lista,  el  inbunal  hara  la  eleccion  en  un  abogado  6  comerciante;  —  2.°  La  orden  de 
ocupar  judicialmente  todos  los  bienes  del  fallido,  sus  libros,  correspondencia  y 
documentos;  —  3.°  La  orden  de  que  las  cartas  dirigidas  al  fallido  scan  entregadas 
a  los  smd^cos;  —  4.°  La  prohibicion  de  pagar  y  de  entregar  mercaderias  al  fallido, 
so  pena  de  nulidad  en  los  pagos  y  entregas,  y  orden  a  las  personas  que  tengan 
bienes  o  papeles  pertenecientes  al  fall  ido  para  que  los  pongan  dentro  del  tercer 
dia  a  disposicion  del  Tribunal  de  Comercio,  so  pena  de  ser  tenidos  por  ocul- 
tadores  o  complices  de  la  quiebra;  —  5.°  La  orden  de  que  se  convoque  a  los 
acreedores  presentes  para  que  concurran  con  los  documentos  justificativos  de  sus 
creditos  a  la  primera  junta  general,  que  tendra  lugar  el  dia  y  hora  que  se  desig- 
nara  dentro  de  los  diez  dias  inmediatos;  —  6.°  La  orden  de  que  se  haga  saber 
a  los  acreedores  residentes  en  la  Republica  que  dentro  del  termino  que  se  les  desig- 
nara,  ocurran  con  los  documentos  justificativos  de  su  credito,  bajo  apercibimiento 
de  continuarse  los  procedimientos  de  la  quiebra  sin  volverse  a  citar  4  ningun 
ausente ;  —  7.  °  La  orden  de  hacer  saber  a  los  acreedores  que  se  hallen  fuera  de  la 
Republica  la  declaracion  de  quiebra  y  el  termino  dentro  del  cual  deben  ocurrir 
con  los  documentos  justificativos  de  sus  creditos,  bajo  el  apercibimiento  dicho  en 
el  numero  anterior;  —  8.°  La  orden  de  que  se  publiquen  la  declaratoria  de  quiebra 
y  la  prohibicion  y  orden  de  entrega  de  que  se  Labia  en  el  numero  4.°  de  este 
articulo;  —  9.°  La  orden  de  remitir  inmediatamente  copia  de  lo  conducente  al 
Juez  competente,  cuando  aparezca  alguna  circunstancia  que  amerite  procedimiento 
criminal. 

Lo  mismo  se  practicard  en  cualquier  estado  de  la  causa  en  que  aparezcan  las 
expresadas  circunstancias. 

895.^)  Por  el  hecho  de  ser  declarado  un  comerciante  en  estado  de  qxiiebra, 
queda  inhabilitado  para  la  administracion  de  todos  sus  bienes,  para  disponer  de 
ellos,  y  para  contraer  sobre  eUos  nuevas  obligaciones. 

El  desasimiento  de  los  bienes  futuros  adquiridos  a  titulo  gratuito,  no  perjudica 
la  responsabDidad  que  los  afecte  por  las  cargas  y  condiciones  con  que  hayan  sido 
trasmitidos  al  fallido,  ni  tampoco  a  los  acreedores  hereditarios. 

La  administracion  de  los  bienes  que  el  fallido  adquiera  a  titulo  oneroso  podra 
ser  sometida  k  la  intervencion  de  los  sindicos;  pero  los  acreedores  s61o  tendran 
derecho  a  los  beneficios  liquidos,  dejando  al  fallido  lo  preciso  para  sus  alimentos. 

Respecto  de  los  bienes  y  derechos  de  la  mujer  del  fallido,  esta  tendra  los  que 
le  corresponda,  segun  las  disposiciones  del  Codigo  Civil  sobre  la  sociedad  conjnigal, 
y  podra  hacer  en  la  quiebra  las  reclamaciones  a  que  hubiere  lugar,  como  si  se  tratara 
de  disolucion  y  liquidacion  de  la  sociedad  conyugal.  Sobre  estos  puntos  se  tendran 
presentes  los  titulos  y  las  capitulaciones  matrimoniales  que  se  exhibieren. 

896.  La  administracion  de  que  es  privado  el  fallido  pasa  de  derecho  a  la  masa 
de  acreedores,  representada  por  los  sindicos.  Con  estos  se  seguira  todo  juicio  civil 
relative  d  los  bienes  del  falUdo,  sin  per  juicio  de  que  este  sea  oido  cuando  el  Juez 
6  el  Tribunal  lo  creyere  conveniente.  Pero  el  fallido  puede  ejercitar  por  si  mismo 
todas  las  acciones  que  exclusivamente  se  refieran  d  su  persona  6  que  tengan  por 
objeto  derechos  inherentes  i.  ella. 

897.  El  fallido  no  rehabiUtado,  ademas  de  lo  dispuesto  en  los  articulos  59 
y  75,  no  puede  conservar  ni  resumir  la  profesion  de  comerciante,  salvo  lo  dispuesto 
en  caso  de  convenip. 

898.  Todas  las  causas  ordinarias  6  ejecutivas  civiles  6  comerciales  que  al 
tiempo  de  la  declaracidn  de  la  quiebra  se  hallan  pendientes  contra  el  faUido  y  puedan 
afectar  sus  bienes,  seran  acumuladas  al  juicio  imiversal  de  quiebra. 


La  declaracion  de  quiebra  hace  exigibles  las  deudas  del  fallido  de  plazo 
no  vencido. 


»)  V6ase  nota  al  N.°  6,  11  del  Eatudio. 
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been  a  trader.  For  the  nomination  of  trustee  in  such  and  in  any  other  case, 
the  selection  can  only  be  made  from  the  persons  included  in  the  list  of  candi- 
dates which  the  particular  Chamber  of  Commerce  must  each  three  months  for- 
ward to  the  Courts.  If  no  list  should  exist,  the  Court  shall  select  an  advocate 
or  a  trader;  —  2.  An  order  to  judicially  seize  all  the  property  of  the  insol- 
vent, his  books,  correspondence  and  papers;  —  3.  An  order  that  letters  direc- 
ted to  the  insolvent  may  be  dehvered  to  the  trustees;  —  4.  A  prohibition  from 
paying  or  deUvering  goods  to  the  insolvent,  under  penalty  of  nuUity  in  pay- 
ments and  deUveries,  and  a  direction  to  persons  having  property  or  papers  belong- 
ing to  the  insolvent  to  place  them  within  three  days  at  the  disposal  of  the 
Commercial  Court,  under  penalty  of  being  held  guilty  of  concealing  or  acting  as 
accompHce  in  the  bankruptcy;  —  5.  An  order  summoning  the  present  creditors 
to  present  themselves  with  documentary  proofs  of  their  claims,  at  the  first  general 
meeting,  which  shall  take  place  at  the  day  and  hour  appointed  within  the  ten 
days  immediately  following;  —  6.  An  order  that  creditors  resident  within  the 
RepubUc  may  be  notified  that  within  the  period  which  shall  be  assigned  to  them, 
they  may  attend  with  the  documentary  proofs  of  their  claims,  under  warning 
that  the  proceedings  of  the  bankruptcy  will  be  continued  without  the  further 
citation  of  any  person  faiUng  to  attend;  — i-  7.  An  order  for  notification  of  the  cre- 
ditors who  are  outside  the  Republic  of  the  adjudication  of  bankruptcy  and  of  the 
period  within  which  they  must  attend  with  the  documentary  proofs  of  their  claims, 
under  a  warning  such  as  under  the  preceding  number;  —  8.  An  order  for  the 
pubUcation  of  the  adjudication  of  barikruptcy  and  the  prohibition  and  order  for 
delivery  mentioned  in  No.  4  of  this  article;  —  9.  An  order  for  transmission  forth- 
with of  a  copy  of  what  is  material  to  the  competent  Judge,  when  any  circumstances 
appear  to  warrant  criminal  proceedings.  The  like  course  shall  be  pursued  at  any 
stage  of  the  matter  in  which  such  circumstances  appear. 

895.^)  By  the  fact  of  a  trader  being  adjudicated  bankrupt,  he  becomes  inca- 
pable of  the  management  of  his  property,  of  disposing  thereof,  or  of  contracting 
fresh  obUgations  in  regard  thereto. 

The  surrender  of  future  property  acquired  without  consideration  does  not 
affect  the  habiUty  to  which  it  is  subject  through  the  charges  and  conditions  under 
which  it  may  have  been  transferred  to  the  insolvent,  nor  does  it  prejudice  creditors 
of  the  inheritance. 

The  management  of  property  which  the  insolvent  acquires  for  valuable  con- 
sideration may  be  subjected  to  the  control  of  the  trustees ;  but  the  creditors  shall 
only  have  the  right  to  the  clear  profits,  leaving  to  the  insolvent  what  is  necessary 
for  sustenance. 

Regarding  property  and  rights  of  the  wife  of  the  insolvent,  she  shall  have  what 
belongs  to  her,  according  to  the  provisions  of  the  Civil  Code  as  to  the  conjugal  estate, 
and  shall  be  entitled  to  make  in  the  bankruptcy  the  claims  for  which  there  may  be 
ground,  as  if  it  were  a  question  of  the  dissolution  and  liquidation  of  the  conjugal 
estate.  On  such  points  the  titles  and  matrimonial  settlements  which  are  disclosed 
shall  be  given  effect  to. 

896.  The  management  of  which  the  insolvent  is  deprived  passes  ipso  facto 
to  the  body  of  creditors,  represented  by  the  trustees.  Against  them  shall  be  prose- 
cuted all  civil  suits  regarding  the  goods  of  the  insolvent,  without  prejudice  to  his 
being  heard  when  the  Judge  or  the  Court  shall  regard  it  as  expedient.  But  the 
insolvent  can  bring  on  his  own  account  all  actions  which  exclusively  refer  to  his  per- 
son or  which  have  for  their  object  rights  inherent  therein. 

897.  An  insolvent  not  discharged,  in  addition  to  the  provisions  of  arts.  59 
and  75,  cannot  preserve  or  resume  the  calling  of  a  trader,  except  so  far  as  may  be 
agreed  on  in  case  of  any  arrangement. 

898.  All  ordinary  or  executive  causes,  civil  or  commercial,  which  at  the 
time  of  the  adjudication  of  bankruptcy  are  pending  against  the  insolvent  and 
can  affect  his  property,  shall  be  consoUdated  with  the  general  bankruptcy  procee- 
dings. 

899.  The  adjudication  of  bankruptcy  makes  the  debts  of  the  insolvent  payable 
although  the  period  of  credit  has  not  expired. 


1)  See  note  to  No.  5,  II  of  the  Survey. 
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1.1)  Desde  el  dia  en  que  se  declare  la  quiebra  dejar&n  de  correr  intereees, 
s61o  respecto  de  la  masa,  sobre  toda  acreencia  no  garantizada  con  piivilegio,  prenda 
6  hipoteca. 

Los  intereses  de  las  acreencias  garantizadas  no  podran  cobrarse  sino  del  pro- 
ducto  de  los  objetos  afectos  al  piivilegio,  a  la  prenda  6  a  la  hipoteca. 

Los  creditos  de  plazo  no  vencido  que  no  ganen  interns  sufriran  un  descuento 
&  razon  de  seis  por  ciento  al  ano,  por  lo  que  falte  del  plazo,  desde  el  dia  de  la  de- 
larcaci6n  de  la  quiebra. 

901.  Son  nulos  y  sin  efecto  respecto  de  los  acreedores  del  concurso  los  actos 
siguientes,  cuando  ban  sido  ejecutados  por  el  deudor  despues  de  la  6poca  de  la 
cesacion  de  los  pagos,  6  en  los  diez  dias  que  preceden  4  dicha  6poca,  4  saber: 

^)  Privilegio  es  el  derecho  que  concede  la  ley  &  un  acreedor  para  ser  pagado  con  prefereu- 
cia  &  otros  acreedores  en  consideraci6n  d,  la  causa  del  cr6dito  (art.  1845  del  Codigo  Civil).  Gozan 
de  privilegio  sobre  todos  los  bienes  muebles  del  deudor  los  cr6ditos  siguientes  (art.  1847  del 
C6digo  Civil):  1.°  Por  los  gastos  de  otorgamiento  y  apertura  del  testamento,  del  inventario  y 
demas  diUgencias  necesarias  para  demostrar  y  liquidar  la  herencia,  y  por  cualesquiera  otros 
hechos  en  interns  comtin  de  los  acreedores;  —  2.°  Por  los  gastos  de  los  funerales  del  deudor  y  por 
los  de  su  consorte  6  hijos  constituidos  bajo  la  patria  potestad,  si  no  tuvieren  bienes  propios  y 
hasta  donde  scan  proporcionados  &  las  circunstancias  del  deudor;  —  3.°  Por  los  gastos  de  enf ermedad 
de  las  mismas  personas  y  bajo  la  misma  condicidn,  causados  en  los  tres  meses  liltimos;  —  4.°  Por 
los  salarios  debidos  &  los  individuos  del  servicio  dom^stico  de  la  famiUa,  que  no  excedan  de  un 
trimestre;  —  5.°  Por  las  anticipaciones  hechas  al  deudor  y  su  familia  en  comestibles,  vestido  6  cal- 
zado  durante  el  tiltimo  semestre ;  —  6.  °  Por  los  impuestos  y  contribucioues  nacionales  y  mvinicipalea, 
correspondientes  al  ano  oorriente  y  al  preoedente  (este  privilegio  no  se  extiende  a  las  contri- 
buciones  ^  impuestos  establecidos  sobre  losinmuebles);  —  7.°  Por  los  creditos  de  losmenores  contra 
8US  representantes  que  no  han  dado  caucidn  para  responder  de  las  resultas  de  la  administraoi6n, 
bien  porque  estdn  exceptuados  de  611a  y  no  hayan  querido  constituir  una  eaucion  especial  su- 
ficiente,  bien  porque  de  hecho  no  la  hayan  prestadq  debiendo  hacerlo,  siempre  que  dichos  eru- 
dites provengan  de  la  administracion  misma.  —  Gozan  de  privilegio  especial  sobre  los  bienes 
muebles  que  respectivamente  se  designan  (art.  1848  du  C6digo  Civil):  1.°  Los  gastos  de  justicia 
hechos  en  el  remate  judicial  de  un  mueble,  sobre  su  preoio;  —  2.°  Los  pr6stamos  con  prenda  6  con 
garantia  colateral,  sobre  la  cosa  empenada  6  dada  en  garantia,  si  el  acreedor  la  poseyere,  6 
estuviere  en  poder  de  tercero  escojido  por  las  partes;  —  3.°  Los  or6ditos  por  construcci6n,  conser- 
vaci6n  y  mejora  de  un  objeto  mueble,  mientras  est&  en  poder  del  acreedor;  —  4.°  Las  cantidades 
debidas  por  semillas  y  los  trabajos  indispensables  de  oultivo  y  reooleccion,  sobre  los  respeotivoa 
frutos;  —  5.°  Los  alquileres  y  rentas  de  bienes  inmuebles,  sobre  los  frutos  cosechados  en  el  ano, 
sobre  los  produotos  que  seencuentran  en  las  habitaciones  y  edificios  dependientes  de  los  fundos 
rurales  y  provenientes  de  los  mismos  fundos,  y  sobre  todo  lo  que  sirve  para  cultivar  el  predio 
arrendado,  6  para  proveerlo  de  lo  neoesario  al  uso  6  negocio  4  que  est4  destiuado  (este  privilegio 
tiene  lugar  por  los  arrendamientos  devengados  en  los  dos  anos  ultimos,  por  el  que  oorresponda 
al  corriente  y  al  siguiente,  si  el  contrato  tiene  fecha  cierta,  y  solo  por  el  ano  corriente  y  el  siguiente, 

si  no  la  tiene) ; 6.°  El  haber  de  los  posaderos  por  raz6n  de  hospedaje,  sobre  los  efectos  del  hu6sped, 

existentes  en  la  posada;  —  7.°  Los  gastos  de  transports  sobre  los  efectos  transportados  que  se  en- 
ouentren  en  poder  del  conductor  6  que  61  ha  entregado,  con  tal  de  que  en  este  ultmio  caso  est^n 
auu  en  manos  de  aquel  &,  quien  han  sido  remitidoa,  y  que  se  ejerza  la  acci6n  en  los  tres  dias  si- 
guientes d  la  entrega;  —  8.°  Los  cr6ditos  por  pensiones  6  rentas  sobre  los  frutos  del  fundo  enfitSutico 
recojidos  en  el  ano,  y  sobre  los  que  se  encuentren  en  las  habitaciones  y  edificios  dependientes 
del  fundo  y  que  provengan  del  mismo  fundo  (este  privilegio  tiene  lugar  por  la  acreencia  del 
ano  corriente  y  el  precedente) ;  —  9.°  Las  cantidades  de  que  deben  responder  los  empleados  publicoa 
por  razon  de  su  oficio,  sobre  los  sueldos  que  se  les  deban,  6  sobre  los  valorea  dados  en  garantia;  — 
10."  Los  sueldos  de  los  dependientes  de  una  casa  de  comercio  6  de  cualqmera  estableoinuento 
industrial  que  no  paaen  de  un  trimestre  anterior  al  dia  de  la  quiebra,  cesion  de  bienes  o  decla- 
ratoria  del  concurso,  sobre  los  muebles  que  correspondan  al  establecimiento.  Los  prmlegios 
contenidos  en  los  N.os  1.°,  2.°  y  3  del  art.  1847  del  Codigo  Civil  dan  preferencia  sobre  todos  los  demas 
y  entre  si  siguen  el  orden  en  que  estdn  numerados;  los  dem&s  privilegios  de  dicho  artioulo  son 
iguales  entre  si  y  posteriores  a  los  especiales  contenidos  en  el  art.  1848  del  mismo  Codigo  (art.  184M 
C6digo  Civil).  Cuando  dos  6  mds  privilegios  especiales  concurren  sobre  un  mismo  objeto,  la 
preferencia  se  ejerce  en  el  mismo  orden  en  que  est&n  colocados  en  el  art.  1848  (art.  1850  Codigo 
Civil)  Tiene  privUegio  sobre  un  inmueble  el  cr6dito  proveniente  de  los  gastos  hechos  en  beneficio 
comun  de  los  acreedores  en  su  embargo,  deposito  y  remate  (art.  1851  Codigo  Civil):  son  igual- 
mente  privilegiados  los  cr6ditos  por  contribuci6n  territorial  del  ano  corriente  y  del  precedente 
sobre  los  inmuebles  que  son  objeto  de  eUa  (art.  1852  C6digo  Civil).  Las  acreencias  mdioadas 
en  el  N  °  1."  y  2°  del  art.  1847  {C6digo  Civil)  son  colocadas  subsidiariamente  sobre  el  precio  de 
los  inmuebles  del  deudor,  con  preferencia  &  todo  cr^dito;  y  las  de  los  demds  numeros  del  mismo 
articulo  se  colocan  tambi^n  subsidiariamente  sobre  el  precio  de  los  inmuebles  con  preferencia 
4  los  acreedores  meramente  personales  (art.  1853  del  C6digo  Civil).  Por  lo  que  respecta  &  1e« 
acreencias  garantizadas  con  prenda  6  hipoteca,  v6ase  N.°  4,  XVII  del  Estudio  y  nota  al  art.  477. 
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900.1)  iVom  the  day  on  which  the  adjudication  of  bankruptcy  is  made  interest 
ceases  to  run,  regarding  the  estate  only,  over  every  claim  not  guaranteed  with 
preference,  nor  the  subject  of  a  pledge  or  mortgage. 

Interest  on  claims  guaranteed  cannot  be  collected  save  out  of  the  proceeds 
of  the  things  preferentially  charged,  or  the  subject  of  the  pledge  or  mortgage. 

Claims  on  credits  not  yet  matured  which  do  not  earn  interest  shall  be  subject 
to  a  discount  at  the  rate  of  six  per  cent,  per  annum,  for  the  period  wanting  until  ma- 
turity, from  the  date  of  the  adjudication  of  bankruptcy. 

901.  The  following  acts  are  null  and  void  regarding  the  creditors  of  the  general 
body,  when  they  have  been  carried  out  by  the  debtor  after  the  time  of  stoppage 
of  payment,  or  within  ten  days  preceding  such  time,  that  is  to  say: 


1)  Preference  is  the  right  which  the  law  grants  to  a  creditor  to  be  paid  in  priority  to  other 
creditors  in  consideration  of  the  cavsa  of  the  debt  (art.  1845  of  the  Civil  Code).  The  following 
claims  enjoy  preference  over  all  the  personal  property  of  the  debtor  (art.  1847  of  the  Civil  Code): 
1.  For  the  expenses  of  making  and  opening  a  will,  of  the  inventory  and  other  necessary 
steps  to  disclose  and  liquidate  the  inheritance,  and  for  any  other  acts  in  the  general  interest 
of  creditors;  —  2.  For  the  expenses  of  the  funeral  of  the  debtor  and  for  those  of  his  wife  and  chil- 
dren subject  to  ipatria  potestas,  if  they  should  not  have  property  of  their  own,  up  to  the  standard 
suitable  to  the  circtunstances  of  the  debtor;  —  3.  For  the  expenses  of  sickness  of  such  persons  and 
under  the  like  condition,  caused  in  the  previous  three  months;  —  4.  For  the  wages  due  to  indi- 
viduals of  the  domestic  service  of  the  household,  not  exceeding  one  quarter ;  —  6.  For  the  advances 
made  to  the  debtor  and  his  household  in  food,  clothing  or  footwear  during  the  previous  six 
months ;  —  6.  For  the  taxes  and  national  and  municipal  assessments  relating  to  the  current  and  to 
the  preceding  year  (this  preference  is  not  extended  to  assessments  and  taxes  placed  on 
realty) ;  —  7.  For  the  claims  of  minors  against  their  representatives  who  have  not  given  security 
Jio  answer  for  the  results  of  administration,  whether  because  they  are  excepted  therefrom  and 
have  not  been  required  to  furnish  special  sufficient  security,  or  because  although  they  ought 
to  do  so  they  have  not  given  such,  whenever  such  claims  arise  out  of  the  administration  itself. 
A  special  lien  is  enjoyed  over  the  personal  property  respectively  mentioned  (art.  1848  of  the 
Civil  Code)  in  respect  of:  1.  The  judicial  expenses  of  a  sale  by  auction  directed  by  the  court 
of  goods,  over  their  proceeds ;  —  2.  Advances  with  pledge  or  collateral  guaranty,  over  the  thing 
pledged  or  given  as  security,  if  the  creditor  should  take  possession  thereof,  or  it  should  be  in  the 
possession  of  a  third  person  selected  by  the  parties ;  —  3.  Claims  for  the  construction,  preservation 
and  benefit  of  a  thing,  whilst  in  possession  of  the  creditor;  —  4.  Amounts  owing  for  seed,  and 
necessary  cultivation  and  collection,  over  the  particular  produce;  —  5.  Bents  and  profits  in 
respect  of  realty  over  produce  gathered  during  the  year,  produce  found  in  the  main  buildings 
and  outhouses  of  agricultural  estates  and  coming  therefrom,  and  whatever  is  used  for  the 
cultivation  of  the  land  leased  or  for  the  necessary  provision  in  its  use  or  the  business  for  which 
it  is  intended  (this  preference  exists  to  secure  rents  becoming  due  in  the  two  last  years,  for  that 
which  corresponds  to  the  current  and  following  year,  if  the  contract  has  a  fixed  date,  and  for 
the  current  and  following  year  only  if  the  contract  has  not  one) ;  —  6.  The  charges  of  innkeepers 
for  hospitality,  over  the  effects  of  the  guest,  remaining  at  the  inn;  —  7.  Expenses  of  carriage,  over 
the  goods  carried  which  are  in  the  custody  of  the  carrier  or  which  he  has  delivered,  so  long 
as  in  the  last  case  they  are  still  in  the  hands  of  him  to  whom  they  have  been  transmitted,  and 
that  the  action  is  brought  within  the  three  days  following  the  delivery;  —  8.  Claims  for  annuities 
or  rents  over  the  produce  of  an  estate  granted  in  emphyteusis  gathered  within  the  year,  and 
over  such  found  within  the  principal  buildings  and  outhouses  of  the  estate  which  proceed  from 
the  estate  (this  preference  takes  place  for  the  claim  for  the  current  year  and  that  preceding) ;  — 
9.  Amounts  for  which  public  officials  must  answer  by  reason  of  their  office,  over  the  salaries 
which  are  due  to  them  or  over  the  amounts  granted  as  security;  —  10.  The  wages  of  assistants  of 
a  trading  house  or  of  any  industrial  undertaking  which  do  not  go  further  back  than  one  quarter 
prior  to  the  date  of  bankruptcy,  surrender  or  declaration  of  insolvency  over  the  furniture  be- 
longing to  the  establishment.  The  preferences  contained  in  Nos.  X,  2,  and  3  of  art.  1847  of  the. 
Civil  Code  give  priority  over  all  the  rest  and  between  themselves  follow  the  order  in  which  they 
are  enumerated;  the  other  preferences  of  such  article  are  equal  between  themselves  and 
postponed  to  those  contained  in  art.  1848  of  the  same  Code  (art.  1849  of  the  CivU  Code). 
When  two  or  more  special  preferences  exist  over  the  same  object  the  priority  appUes  in  the  same 
order  in  which  they  are  set  forth  in  art.  1848  (art.  1850  Civil  Code).  The  claim  dependent  upon 
expenses  incurred  for  the  general  advantage  of  the  creditors  in  its  arrest,  deposit  and  sale, 
has  preference  over  realty  (art.  1851  Civil  Code);  the  claims  are  equally  preferred  for  land- 
tax  for  the  current  year  and  that  preceding  over  realty  which  is  the  subject  matter  thereof 
(art.  1852  of  the  Civil  Code).  The  claims  set  forth  in  No.  1  and  2  of  art.  1847  (Civil  Code)  are 
marshalled  in  the  next  place  as  against  the  proceeds  of  the  real  property  of  the  debtor,  in 
priority  to  every  claim ;  and  those  of  the  other  numbers  of  the  same  article  are  in  the  next  place 
also  marshalled  as  against  the  proceeds  of  the  realty  in  priority  to  creditors  merely  personal 
(art.  1853  of  the  CivU  Code).  As  regards  claims  guaranteed  by  pledge  or  mortgage,  see  No.  4, 
XVII  of  the  Survey  and  note  to  art.  477. 


151  Venezuela:  C6d.  d.  com.    Libro  III.    Tit.  II.    Quiebras  de  mayor  cuantia. 

Las  enajenaciones  de  bienes,  muebles  6  inmuebles,  a  titulo  gratuito. 

Las  hipotecas  convencionales  6  judiciales,  derechos  de  anticresis,  prenda  y 
cualquier  privilegio  6  causa  de  preferencia  en  el  pago,  obtenidos  sobre  bienes  del 
deudor,  por  deudas  contraidas  con  anterioridad  a  los  diez  dias  indicados. 

Los  pagos  de  deudas  de  plazo  no  vencido. 

Los  pagos  de  deudas  de  plazo  vencido,  que  fueren  hechos  de  otra  manera  que 
en  dinero  6  en  papeles  negociables,  si  la  obligacion  era  pagadera  en  efectivo. 

902.  Los  demas  pagos  que  hiciere  el  deudor  por  deudas  de  plazo  vencido,  y 
todos  los  otros  actos  a  titulo  oneroso  que  ejecutare  despues  de  la  cesacion  de  los 
pagos  y  antes  del  juicio  declaratorio  de  quiebra,  podran  ser  anulados,  si  los  que 
ban  recibido  del  deudor  6  ban  contratado  con  el  tenian  conocimiento  de  su  estsido 
al  efectuarse  tales  actos. 

903.  Si  el  pago  contra  el  cual  se  reclamare  fuere  el  de  una  letra  de  cambio 
satisfecha  por  el  fallido  despues  de  la  epoca  fijada  como  la  de  cesacion  de  los  pagos, 
y  antes  de  la  declaracion  de  quiebra,  la  accion  en  devolucion  s61o  podra  intentarse 
contra  aquel  por  cuya  cuenta  se  giro  la  letra;  y  si  se  trata  de  pagares  a  la  orden, 
solo  podra  intentarse  contra  el  primer  endosante. 

En  uno  y  otro  caso  debe  probarse  que  aquel  a  quien  se  pide  la  devolucion 
tenia  conocimiento  de  la  cesacion  de  los  pagos  al  tiempo  del  giro  de  la  letra  6  del 
endoso  del  pagare. 

904.  Las  acciones  que  acuerdan  los  tres  articulos  anteriores  no  podran  inten- 
tarse sino  dentro  del  termino  de  un  aiio,  contado  desde  que  aparezca  que  no  hay 
convenio. 

Seccion  IIL    De  las  diligencias  consiguientes  &  la  declaraci6n 

de  quiebra. 

905.  Desde  que  se  declare  la  quiebra,  y  en  cualquier  estado  de  la  causa,  el 
Juez  podra  acordar  el  arresto  provisional  del  faUido,  si  la  quiebra  apareciere  cul- 
pable 6  frauduleiita. 

Tomara  necesariamente  esta  providencia  en  los  casos  de  fuga  u  ocultacion 
del  fallido,  6  de  renuncia  a  comparecer  6  a  presentar  sus  Ubros  6  de  sustraccion 
de  bienes. 

En  los  casos  de  fuga  u  ocultaci6n  del  fallido  6  de  sustraccion  de  bienes,  en 
lugar  donde  no  hubiere  Juez  de  Comercio,  el  de  Primera  Instancia,  y  en  su  defecto 
el  de  Distrito  6  de  Parroquia,  efectuara  el  arresto  del  fallido,  dando  cuenta  al  de 
Comercio  con  remision  de  lo  actuado. 

906.  El  fallido  que  fuere  dejado  en  libertad  no  podra  ausentarse  del  lugar 
del  juicio  sin  permiso  del  Juez. 

Podra  el  Juez  de  Comercio  para  concederle  libertad  al  fallido  exigirle  fianza 
por  una  cantidad  que  fijara,  aplicable  al  beneficio  de  la  masa,  siempre  que  el  fiador 
no  lo  presentare  cuando  se  le  prevenga. 

907.  El  fallido  podra  obtener  provisionalmente  para  si  y  para  su  familia 
socorros  alimenticios  sobre  el  activo  de  la  quiebra,  que  seran  regulados  por  el  Juez 
con  audiencia  de  los  sindicos.  De  la  decision  del  Juez  podra  apelarse  ante  el  Tribunal 
de  Comercio. 

No  tendra  derecho  el  fallido  a  este  beneficio  si  obrare  contra  el  algima  presun- 
cion  de  culpa  6  de  fraude  en  la  quiebra. 

908.  En  el  mismo  dia  en  que  declare  la  quiebra,  el  Juez  de  Comercio,  por 
Bi  6  por  otro  a  quien  comisione,  pasara  al  domicilio  y  a  todos  los  establecimientos 
del  fallido  y  exigird  la  entrega  de  las  Haves  de  estos  y  la  manifestacion  de  todas 
sus  pertenencias. 

Sellara  los  almacenes,  escritorios,  areas,  mercancias  y  demas  pertenencias  del 
fallido  aunque  est6n  en  poder  de  terceros. 

Hara  una  descripcion  de  los  bienes  semovientes  y  demas  cosas  que  no  puedan 
sellarse. 

No  se  sellaran  los  efectos  expuestos  a  proxima  p6rdida  6  deterioro.  Estos 
efectos  seran  inventariados  inmediatamente  y  tasados  y  entregados  al  sindico  si 
y4  hubiere  entrado  en  sus  funciones,  6  4  depositarios  especiales  hasta  que  aquel 
se  posesione. 

Tampoco  se  sellaran  los  libros  del  falUdo,  ni  los  efectos  de  comercio  cuyo  termino 
de  presentacion,  cobro  6  protesto  estuviere  proximo  4  veneer;  y  se  entregaran  al 
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Voluntary  assignments  of  property,  real  or  personal. 

Mortgages  by  agreement  or  judicial  decree,  rights  of  charge,  pledge  and  any 
other  priority  or  cause  of  priority  in  payment,  obtained  over  property  of  the  debtor, 
ioT  debts  contracted  previously  to  the  said  ten  days. 

Payments  of  debts  not  yet  matured. 

Payments  of  debts  matured,  which  were  made  in  some  other  manner  than  in 
money  or  negotiable  securities,  if  the  obligation  was  payable  in  cash. 

902.  Other  payments  which  the  debtor  makes  for  debts  already  matured, 
and  all  other  transactions  for  valuable  consideration  which  he  executes  after  the 
stoppage  of  payment  and  before  the  adjudication  of  bankruptcy,  can  be  annulled, 
if  those  who  have  received  from  the  debtor  or  contracted  with  him  have  knowledge 
of  his  condition  at  the  time  such  transactions  were  effected. 

903.  If  the  payment  against  which  there  is  an  objection  should  be  that  of  a 
bill  of  exchange  satisfied  by  the  insolvent  after  the  time  fixed  as  that  of  stoppage 
of  payment,  and  before  the  adjudication  of  bankruptcy,  the  action  for  restitution 
can  be  brought  only  against  the  person  on  whose  account  the  bill  was  drawn ;  and 
if  it  is  a  question  of  notes  to  order  can  be  brought  only  against  the  first  indorser. 

In  either  case  it  must  be  proved  that  the  person  against  whom  restitution 
is  sought  had  knowledge  of  the  stoppage  of  payment  at  the  time  of  the  drawing 
of  the  bill  or  of  the  indorsement  of  the  note. 

904.  Actions  to  which  the  three  preceding  articles  relate  cannot  be  brought 
except  within  the  period  of  one  year,  calculated  from  the  time  when  it  is  clear 
that  there  is  no  scheme  of  arrangement. 

Section  III.    Of  the  steps  consequent  on  adjudication  of  bankruptcy. 

905.  From  the  time  of  the  adjudication,  and  at  any  stage  of  the  matter,  the 
Judge  can  direct  the  provisional  arrest  of  the  insolvent,  if  the  bankruptcy  appears 
reprehensible  or  fraudulent. 

He  shall  of  necessity  take  this  step  in  cases  of  flight  or  absconding  of  the  in- 
solvent, or  of  refusal  to  attend  or  to  produce  his  books  or  of  abstraction  of  property. 

In  cases  of  flight  or  absconding  of  the  insolvent  or  of  removal  of  property, 
in  a  place  where  there  is  no  Commercial  Judge,  the  Judge  of  First  Instance,  and 
f  aiUng  him,  of  the  District  or  Parish,  shall  cause  the  arrest  of  the  insolvent,  reporting 
to  the  Commercial  Judge  with  a  transmission  of  the  record. 

906.  An  insolvent  who  is  left  at  Uberty  may  not  absent  himself  from  the 
place  of  the  suit  without  leave  of  the  Judge. 

The  Commercial  Judge  in  granting  Uberty  to  the  insolvent  can  take  security 
from  him  for  an  amount  which  he  shall  fix,  to  enure  for  the  benefit  of  the  estate, 
in  case  the  guarantor  should  not  produce  him  when  ordered. 

907.  The  insolvent  may  provisionally  obtain  for  himself  and  for  his  household 
maintenance  out  of  the  assets  of  the  bankruptcy,  which  shall  be  settled  by  the 
Judge  after  hearing  the  trustees.  From  the  ^^ecision  of  the  Judge  an  appeal  can  be 
brought  to  the  Commercial  Court. 

The  insolvent  shall  have  no  right  to  such  advantage  if  there  should  arise  against 
him  any  presumption  of  misconduct  or  fraud  in  the  bankruptcy. 

908.  On  the  same  day  on  which  the  adjudication  takes  place,  the  Commercial 
Judge,  by  himself  or  by  a  person  thereunto  authorized,  shall  visit  the  residence 
and  all  the  places  of  business  of  the  insolvent  and  shall  require  delivery  of  the  keys 
thereof  and  the  disclosure  of  all  his  belongings. 

He  shall  seal  up  the  warehouses,  offices,  safes,  goods  and  other  belongings  of 
the  insolvent,  although  they  may  be  under  the  control  of  third  persons. 

He  shall  make  a  list  of  the  live  stock  and  other  things  which  cannot  be  sealed. 

He  shall  not  seal  the  goods  exposed  to  immediate  loss  or  depreciation.  Such 
effects  shall  forthwith  be  scheduled  and  valued  and  delivered  to  the  trustee  if  he 
should  already  have  entered  upon  his  duties,  or  to  special  depositaries  until  the 
former  should  take  possession. 

Nor  shall  the  books  of  the  insolvent  be  sealed,  nor  commercial  securities 
whose  period  of  presentation,  collection  or  protest  is  nearly  matured;  and  they 


152  Venezuela:  C6d.  d.  com,    Libro  III.    Tit.  IL    Quiebraa  de  mayor  ouantia. 

sindico  inventariandolos  previamente.  El  Juez  rubricard  en  los  libros  los  ultimos 
asientos  y  los  espacios  blancos  que  tuvieren,  y  a  continuacion  de  la  ultima  hoja 
pondra  una  certificacion  detallada  del  numero  de  paginas  escritas  y  del  estado 
material  en  que  se  encuentren. 

Podran  dejarse  en  poder  de  los  administradores  6  tenedores  de  ellos  los  muebles 
del  fallido,^  con  cargo  de  llevar  cuenta  de  los  productos,  mientras  se  entregan  al 
sindico  6  a  otros  depositarios  especiales. 

Los  vestidos,  muebles  y  demas  efectos  de  uso  necesarios  al  fallido  y  su  familia 
podran  ser  entregados  al  fallido  bajo  recibo  que  se  agregara  al  expediente. 

Se  encargard  &  la  persona  que  se  encontrare  en  la  casa,  6  a  otro  de  confianza, 
la  conservacion  de  los  sellos  y  la  guarda  inmediata  de  los  objetos  no  seUados,  hasta 
que  los  sindicos  reciban  todo  por  inventario. 

La  diHgencia  sera  fechada  y  suscrita  por  el  Juez  y  Secretario  que  actuen,  por 
el  sindico  y  el  fallido,  sus  factores  6  dependientes,  si  concurrieren. 

909.  Podran  asegurarse  con  llaves  adicionales  las  puertas  6  areas,  cuando  el 
Juez  lo  creyere  necesario  6  lo  pidiere  el  fallido  6  algun  acreedor.  Una  de  las  Uaves 
se  entregara  &  un  acreedor  y  la  otra  quedara  en  el  Tribunal  hasta  la  formacion 
del  inventario. 

910.  Cuando  la  quiebra  fuere  de  compaiiia  en  que  haya  socios  solidariamente 
responsables,  se  pondran  los  sellos  no  solamente  en  los  establecimientos  mercantiles 
sino  tambi6n  en  el  domicilio  de  cada  uno  de  ellos,  pero  sin  incluir  los  vestidos  y 
el  menaje  necesario  para  el  uso  del  socio  y  su  familia. 

911.  Se  omitira  la  fijacion  de  los  sellos  siempre  que  en  el  mismo  dia  puedan 
eer  inventariados  y  depositados  los  bienes. 

912.  Si  los  sellos  fueren  puestos  antes  que  los  sindicos  entren  en  ejercicio  de 
sus  funciones,  el  Juez  de  Comercio,  dentro  de  los  tres  dias  siguientes  a  su  aceptacion 
procedera  4  levantarlos  y  al  inventario  de  los  bienes. 

913.  El  inventario  se  hara  por  el  sindico  acompanado  del  fallido  6  de  un 
delegado  suyo  y  por  otro  delegado  que  designen  los  tres  acreedores  de  mayor  sum  a 
residentes  en  la  localidad.  A  falta  de  los  delegados  el  sindico  se  acompanar4  de 
dos  empleados  de  casas  de  comercio  bien  reputadas. 

Los  sellos  seran  gradualmente  levantados  a  medida  que  se  forme  el  inventario; 
y  cada  dia  que  la  operacion  se  interrumpa,  se  hara  constar  en  el  expediente  la  sus- 
pension del  acto  y  pondran  los  seUos  en  lo  no  inventariado. 

El  inventario  se  escribira  por  duplicado  y  contendrd  la  descripcion  especificada 
del  dinero,  letras  de  cam  bio,  billetes,  mercancias  con  distincion  de  marcas,  numero, 
peso  y  medida  de  los  demas  bienes  muebles  e  inmuebles  y  demas  papeles  de  interns 
y  el  justiprecio  de  los  bienes  hecho  por  el  sindico,  quien  al  efecto  podra  acompaiiarse 
de  las  personas  que  eUgiere  de  acuerdo  con  el  Juez  de  Comercio  y  los  tres  principales 
acreedores  de  la  localidad. 

Tambien  se  hara  mencion  de  los  objetos  no  sellados,  de  conformidad  con  el 
articulo  908. 

Concluido  el  inventario  y  firmado  por  todos  los  intervinientes,  el  Juez  entregara 
al  sindico  todos  los  bienes  inventariados  y  6ste  pondrd  su  recibo  al  pi6  de  cada  uno 
de  los  dos  ejemplares,  conservando  uno  de  &tos;  el  otro  se  agregara  al  expediente 
de  quiebra. 

914.^)  Declarada  la  quiebra  de  un  comerciante  muerto,  no  se  hara  en  el  juicio 
de  quiebra  inventario  de  los  bienes  de  la  herencia  si  los  herederos  lo  hubieren  formado 
de  acuerdo  con  las  disposiciones  del  Codigo  Civil;  pero  en  el  caso  contrario,  6  si 
ocurriere  el  fallecimiento  despues  de  declarada  la  quiebra  y  antes  de  la  formacion 
del  inventario,  se  proceder4  4  levantarlo,  con  citacion  del  conyuge  sobreviviente 
y  de  los  herederos. 

1)  Puede  aceptarse  la  herencia  de  una  persona  bajo  beneficio  de  inventario  &  efecto  de 
no  quedar  el  heredero  obligado  al  pago  de  las  deudas  de  la  herencia  y  de  los  legados  sino  hasta 
concurrencia  del  valor  de  los  bienes  que  ha  tornado  y  de  poder  libertarse  de  unaa  y  otros  aban- 
donando  los  bienes  hereditarios  4  los  acreedores  y  legataries  (art.  941  del  C6digo  Civil).  El  heredero 
que  quiere  toruar  tal  caracter  debe  deelararlo  por  escrito  al  Tribunal  de  Primera  Instancia  del 
lugar  en  que  se  abrio  la  Bucesi6n  (art.  298  del  Codigo  Civil);  pero  la  declaracion  no  produce  efecto 
si  no  la  precede  6  sigue  el  inventario  de  los  bienes  de  la  sucesi6n  (art.  930  del  C6digo  Civil),  inven- 
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shall  be  delivered  to  the  trustee  after  being  scheduled.  The  Judge  shall  mark 
the  last  entries  in  the  books  and  the  blank  spaces  therein,  and  at  the  end  of  the 
last  leaf  shall  place  a  detailed  certificate  of  the  number  of  pages  written  on  and 
of  the  actual  state  in  which  they  are  found. 

The  moveables  of  the  insolvent  can  be  left  in  the  custody  of  the  managers  or 
holders  thereof,  under  charge  of  rendering  .an  account  of  their  proceeds,  until  they 
are  delivered  to  the  trustee  or  to  other  special  depositaries. 

Clothes,  furniture  and  other  effects  necessary  for  the  use  of  the  insolvent  and 
his  household  may  be  deUvered  to  the  insolvent  under  receipt  which  shall  be 
attached  to  the  official  record. 

The  preservation  of  the  seals  and  the  immediate  custody  of  the  things  not 
sealed  shall  be  entrusted  to  the  person  who  is  found  in  the  house,  or  to  another 
trustworthy  person  until  the  trustees  receive  everything  under  inventory. 

The  proceedings  shall  be  dated  and  signed  by  the  Judge  and  Registrar  who 
act,  the  trustee  and  the  insolvent,  and  his  managers  or  assistants  if  they  are  present. 

909.  The  doors  or  safes  may  be  secured  by  additional  keys,  when  the  Judge 
thinks  it  necessary  or  the  insolvent  or  any  creditor  should  request  it.  One  of  the 
keys  shall  be  deUvered  to  a  creditor  and  the  other  lodged  in  Court  until  the  framing 
of  the  inventory. 

910.  When  the  bankruptcy  should  be  of  an  association  in  which  there  are 
partners  fully  responsible,  the  seals  shall  be  placed  not  only  on  the  commercial 
houses  but  also  on  the  residence  of  each  one  of  them,  but  without  including  the 
clothing  and  the  effects  necessary  for  the  use  of  the  partner  and  his  household. 

911.  The  fixing  of  the  seals  shall  be  omitted  when  the  property  can  be  in- 
ventoried and  stored  on  the  same  day. 

912.  If  the  seals  should  be  placed  before  the  trustees  enter  upon  the  exercise 
of  their  duties,  the  Commercial  Judge,  within  three  days  following  their  acceptance, 
shall  proceed  to  remove  them  and  schedule  the  property. 

913.  The  inventory  shall  be  made  by  the  trustee  accompanied  by  the  insol- 
vent or  by  his  representative  and  by  another  representative  whom  the  three  cre- 
ditors of  largest  amount  resident  in  the  locality  may  appoint.  In  default  of  represen- 
tatives the  trustee  shall  be  accompanied  by  two  reputable  assistants  engaged  in  com- 
mercial houses. 

The  seals  shall  be  gradually  removed  whUst  the  inventory  is  being  made,  and 
each  day  when  the  operation  is  suspended  there  shall  be  stated  on  the  record  the 
suspension  of  the  proceeding,  and  the  seals  shall  be  placed  on  what  is  not  in- 
ventoried. 

The  inventory  shall  be  written  in  dupUcate  and  shall  contain  the  detailed  de- 
scription of  the  money,  bills  of  exchange,  bank  notes,  goods  according  to  their  marks, 
number,  weight  and  measure,  of  the  other  property  real  and  personal  and  further 
documents  of  interest,  together  with  the  valuation  of  property  made  by  the  trustee, 
who  for  that  purpose  may  be  assisted  by  persons  chosen  by  him  with  the  approval 
of  the  Commercial  Judge  and  the  three  principal  creditors  in  the  locaUty. 

Mention  shall  also  be  made  of  the  effects  not  sealed  in  conformity  with  art.  908. 

When  the  inventory  is  concluded  and  signed  by  all  taking  part  therein,  the 
Judge  shall  deUver  to  the  trustee  all  the  property  inventoried,  who  shall  place 
his  receipt  at  the  foot  of  each  one  of  the  two  dupUcates,  keeping  one  of  them ;  the 
other  shall  be  attached  to  the  bankruptcy  file. 

914.^)  Where  the  bankruptcy  is  adjudicated  of  a  deceased  trader,  there  shall 
not  be  made  in  the  bankruptcy  proceedings  an  inventory  of  the  property  of  the 
inheritance  if  the  heirs  have  framed  one  in  accordance  with  the  provisions  of  the 
Civil  Code;  but  in  the  contrary  event,  or  if  the  decease  should  happen  after  the 
adjudication  of  bankruptcy  and  before  the  preparation  of  the  inventory,  it  shall 
proceed  to  be  formed,  with  a  citation  of  the  wife  surviving  and  of  the  heirs. 

1)  A  succession  to  a.  person  can  be  accepted  with  benefit  of  inventory,  to  the  effect  of 
not  leaving  the  heir  bound  to  the  payment  of  the  debts  of  the  estate  or  the  legacies,  except 
to  the  extent  of  the  value  of  the  property  which  he  has  obtained,  and  with  power  to  free  him- 
self from  both  on  abandoning  the  property  in  the  succession  to  the  creditors  and  legatees  (art.  941 
of  the  Code  Civil).  The  heir  who  wishes  to  assume  such  a  position  must  so  declare  in  writing 
before  the  Court  of  First  Instance  of  the  place  where  the  succession  was  opened  (art.  298  of  the  Civil 
Code);  but  the  declaration  is  not  effective  if  it  is  not  preceded  or  followed  by  the  inventory  of 
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915.  La  publicacion  de  la  quiebra,  la  prohibicion  de  hacer  al  faUido  pagos  y 
entregas  de  cartas  y  bienes,  y  la  orden  de  que  los  que  tengan  bienes  y  papeles  del 
falhdo  los  consignen  en  el  Juzgado  de  Comercio,  se  hard  por  oficios  dirigidos  a  las 
oficinas  de  correo  y  d  las  personas  4  quienes  se  dirija  las  prohibiciones  u  ordenes, 
por  edictos  fijados  en  el  despacho  del  Tribunal  y  en  los  sitios  mas  concurridos,  tanto 
del  lugar  del  juicio  como  de  los  demas  en  que  el  fallido  tenga  establecimientos  mer- 
cantiles,  y  por  la  imprenta  si  fuere  posible. 

Las  citaciones  a  los  acreedores  se  haran  solo  por  los  edictos  y  publicaciones 
expresadas. 

A  los  acreedores  domiciliados  en  la  Republica,  pero  fuera  del  lugar  del  juicio, 
se  les  seiialara  el  t6rmino  de  quince  dias,  mds  el  de  la  distancia,  calculada  a  tres 
nunametros  por  dia,  para  que  concurran  con  los  documentos  justificativos  de  sus 
crdditos. 

A  los  acreedores  domiciliados  fuera  de  la  Reptiblica  se  les  seiialaran  con  el 
mismo  fin  los  siguientes  plazos:  A  los  de  las  Antillaa  y  de  los  Estados  Unidos 
de  Colombia,  tres  meses;  —  A  los  del  resto  de  la  America  del  Sur,  de  la  America  del 
Norte  y  de  Europa,  cinco  meses;  —  A  los  de  las  otras  partes  del  mundo,  seis  meses. 

Los  edictos  permanecerdn  fijados  y  las  publicaciones  por  la  prensa  se  haran 
con  intervalos  por  el  termino  de  un  mes. 

Si  la  epoca  de  la  cesacion  de  los  pagos  se  determinare  por  auto  separado,  6ste 
se  fijara  y  pubhcara  en  los  terminos  expresados. 

El  Secretario  del  Tribunal  agregara  al  expediente  uno  de  los  edictos  desfijados 
y  un  ejemplar  de  los  periodicos  en  que  se  hayan  hecho  y  repetido  las  publicaciones; 
pondra  constancia  de  las  personas  a  quienes  se  dirigei  oficio  y  de  la  fecha  en  que 
remite  al  Tribunal  competente  la  copia  a  que  se  refiere  el  ntimero  9.  °  del  articulo  894. 

Secci6n  IV.    De  la  liquidacion  por  los  acreedores. 

916.  Reunidos  los  acreedores  en  la  primera  junta  general  de  que  habla  el 
ntimero  5.  °  del  articulo  894,  hara  el  Juez  que  cada  uno  exhiba  los  documentos 
justificativos  de  su  credito,  respecto  de  los  cuales  podran  hacerse  las  observaciones 
generales  que  ocurran  en  cuanto  k  su  legitimidad. 

Hecha  la  presentacion,  podra  cualquiera  de  los  acreedores  proponer  que  la 
liquidacion  de  la  quiebra  se  haga  por  los  acreedores;  y  si  la  proposicion  tuviere 
el  voto  favorable  de  un  ntimero  de  eUos  que  represente  mas  de  la  mitad  de  la  totalidad 
de  los  creditos  que  figuren  en  el  balance,  el  Tribunal,  sin  perjuicio  del  procedimiento 
penal  a  que  hubiere  lugar,  acordara  la  liquidacion  por  los  acreedores. 

Los  acreedores  propondran  en  el  mismo  acto  una  tema  de  comerciantes  para 
el  cargo  de  Uquidador,  de  la  cual  elegira  el  Tribunal  el  que  haya  de  serlo ;  y  elegira 
tambien  una  comision  de  tres  de  los  acreedores  para  que  intervenga  y  vigile  la 
administracion  y  Uquidacion.  El  deudor  podra  presentar  una  tema  de  comerciantes 
para  que  el  Tribunal  elija  uno  de  ellos,  cuyas  funciones  se  Umitaran  a  inspeccionar 
y  vigilar  la  marcha  de  la  liquidacion  y  dar  cuenta  al  Tribunal  de  toda  irregularidad 
que  advierta. 

917.  El  Uquidador  y  los  comisionados  al  aceptar  su  encargo,  prestaran  jura- 
mento  de  llenarlo  fielmente;  recibiran  los  bienes  por  el  inventario  practicado,  asi 
como  todos  los  libros  y  papeles  de  la  quiebra  y  cualesquiera  otros  que  deban  ir 
a  poder  del  sindico  segtin  la  ley;  y  antes  de  proceder  d  cualquiera  operacion  veri- 
ficaran  la  exactitud  del  balance  y  del  inventario  y  luego  formardn  un  cuadro  com- 
pleto  de  calificacion  de  creditos  en  cantidad  y  calidad,  que  agregardn  al  expediente 
que  han  de  Uevar. 


tario  que  debe  hacerse  por  el  heredero  que  esta  en  posesi6n  real  de  la  herencia  dentro  de  tres  meses 
&  contar  de  la  apertura  de  la  sucesi6n  6  desde  que  supo  que  se  le  ha  deferido:  caso  de  que  hubiera 
principiado  el  inventario  sin  haberlo  concluido  dentro  de  aquel  lapso  puede  pedir  al  Juez  que 
le  acuerde  ima  prorroga  que  no  excederd  de  otros  tres  meses,  6,  menos  que  circunstancias  par- 
tieulares  no  exijan  otra  mayor  (art.  932).  Si  todos  estos  lapses  transcurren  sin  que  el  heredero 
haya  practicado  el  inventario,  se  considera  que  ha  aceptado  la  herencia  pura  y  simplemente 
(art.  933  del  Codigo  Civil). 
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915.  The  publication  of  the  bankruptcy,  the  prohibition  of  the  insolvent 
making  payments  and  dehveries  of  letters  and  goods,  and  the  order  that  those 
who  have  goods  and  documents  of  the  insolvent  should  lodge  them  in  the  Com- 
mercial Court,  shall  be  made  by  notices  addressed  to  the  post-offices  and  to  persons 
to  whom  the  prohibitions  or  orders  are  directed,  by  announcements  fixed  in  the 
office  of  the  Court  and  in  the  most  frequented  places,  as  well  of  the  locality  of 
the  proceedings  as  of  others  in  which  the  insolvent  has  commercial  houses  of 
business,  and  by  the  press  if  it  should  be  possible. 

The  summoning  of  creditors  shall  be  made  only  by  the  said  announcements 
and  pubhcations. 

The  period  of  fifteen  days  with  an  addition  according  to  distance,  calculated  at 
three  miriametres  per  day,  shall  be  appointed  for  creditors  domiciled  within  the 
RepubUc,  but  outside  the  place  of  the  process,  that  they  may  attend  with  docu- 
mentary proof  of  their  claims. 

To  creditors  domiciled  outside  the  Repubhc  shall  be  appointed  for  the  same 
purpose  the  following  periods:  Those  of  the  Antilles  and  of  the  United  States  of 
Colombia,  three  months;  —  Those  of  the  rest  of  South  America,  North  America, 
and  Europe,  five  months;  —  Those  of  other  parts  of  the  world,  six  months. 

The  announcements  shaU  remain  displayed  and  the  press  advertisements  shall 
be  made  at  intervals  for  the  period  of  one  month. 

If  the  time  of  stoppage  of  payment  is  fixed  by  separate  decree,  it  shall  be  fixed 
and  published  for  the  said  periods. 

The  Registrar  of  the  Court  shall  attach  to  the  file  one  of  the  unfixed  announce- 
ments and  a  copy  of  the  newspapers  in  which  the  pubhcations  have  been  made 
and  repeated ;  he  shall  record  the  persons  to  whom  notification  is  directed  and  the 
date  on  which  is  transmitted  to  the  competent  Court  the  copy  to  which  No.  9  of 
art.  894  makes  reference. 

Section  IV.    Of  the  liquidation  by  the  creditors. 

916.  The  creditors  being  assembled  at  the  first  general  meeting  of  which  No.  5 
of  art.  894  treats,  the  Judge  shall  cause  each  one  to  produce  the  documents  pro- 
ving his  claim,  regarding  which  general  observations  which  arise  as  to  their  law- 
fulness can  be  made. 

When  the  production  has  been  made,  any  one  of  the  creditors  can  propose 
that  the  hquidation  of  the  bankruptcy  should  be  made  by  the  creditors;  and  if  the 
proposition  should  receive  the  assent  of  a  number  of  them  representing  more  than 
one-half  of  the  whole  of  the  claims  which  are  included  in  the  statement  of  affairs, 
the  Court,  without  prejudice  to  any  penal  process  for  which  there  should  be  occa- 
sion, shall  grant  the  hquidation  by  the  creditors. 

The  creditors  shall  propose  at  the  same  time  a  Ust  of  traders  for  the  office 
of  hquidator,  from  which  the  Tribunal  shall  select  the  one  to  act;  and  shaU  also 
select  a  committee  of  three  of  the  creditors  to  intervene  in  and  inspect  the 
management  and  hquidation.  The  debtor  can  present  a  list  of  traders  for  the  Court 
to  select  one  of  them,  whose  duties  shall  be  limited  to  the  inspection  of  and  watch- 
ing over  the  course  of  the  hquidation  and  reporting  to  the  Court  any  irregularity 
which  he  observes. 

917.  The  hquidator  and  the  committee  when  accepting  their  trust,  shall  take 
an  oath  to  fulfil  it  faithfully;  they  shall  receive  the  property  with  the  inventory 
prepared,  as  well  as  all  the  books  and  papers  of  the  bankruptcy  and  any  others 
which  ought  to  go  to  the  control  of  the  trustee  according  to  law;  and  before 
proceeding  to  any  operation  shall  verify  the  accuracy  of  the  balance-sheet  and 
of  the  inventory  and  afterwards  shall  form  a  complete  table  of  the  quality  of  the 
claims  in  amount  and  nature,  which  they  shall  attach  to  the  record  they  have 
to  keep. 

the  property  of  the  succession  (art.  930  of  the  Civil  Code),  an  inventory  which  must  be  made 
by  the  heir  who  is  in  actual  possession  of  the  inheritance  within  three  months  counting  from 
the  opening  of  the  succession  or  from  when  he  knew  that  it  had  fallen  to  him;  in  the  event  of  his 
having  commenced  the  inventory  without  having  concluded  it  within  that  period  he  can  apply 
to  the  Judge  for  the  grant  of  a  prolongation  not  exceeding  three  further  months,  rniless  special 
circumstances  necessitate  one  longer  (art.  932).  If  all  such  periods  transpire  without  the  heir 
having  made  the  inventory  it  shall  be  considered  that  he  has  accepted  the  inheritance  purely 
and  simply  (art.  933  of  the  Civil  Code). 
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Daran  cuenta  al  Tribunal  del  resultado  de  dicha  verificacion  y  le  pasarAn 
copia  del  cuadro  de  calificacion  de  crec^tos. 

918.  El  Tribunal  convocard  &  los  acreedores  por  la  prensa  y  por  carteles,  donde 
no  hubiere  periodicos,  para  gue  se  impongan  del  cuadro  de  calificacion  y  hagan 
BUS  observaciones  en  pr6  6  en  contra,  dentro  de  los  terminos  fijados  en  el  articulo  915. 

Vencidos  los  lapsos  para  los  acreedores  domiciliados  en  la  Republica,  quedar4 
firme  respecto  de  eUos  la  calificacion  que  les  concieme,  si  no  hubiere  habido  ob- 
]ecion.  Si  la  hubiere  habido  respecto  de  algunos  creditos,  el  Tribunal  convocar4 
a  los  respectivos  interesados  para  concUiacion,  el  tercer  dia  a  la  hora  que  senale. 
Si  no  hubiere  conciliacion  se  sustanciaran  y  decidirdn  las  controversias  en  juicio 
verbal,  al  cual  se  dara  el  curso  legal. 

Lo  mismo  se  ira  practicando  al  vencimiento  de  los  lapsos  respectivos  para 
los  acreedores  de  fuera  de  Venezuela,  respecto  de  los  cr6ditos  que  estuvieren  en 
tales  casos. 

Elhquidador  representard  los  intereses  de  la  masa  en  todo  el  procedimiento 
que  senala  este  articulo,  y  podra  hacerse  representar  por  un  apoderado  que  eUja 
de  acuerdo  con  la  comision  de  acreedores. 

919.  Lo  dispuesto  en  el  articulo  precedente  no  obsta  para  que  el  Hquidador 
proceda  4  llevar  a  cabo  la  liquidacion  con  el  concurso  de  la  comision  de  acreedores 
y  ba,jo  la  inspeccion  superior  del  Tribunal,  a  quien  le  dara  cuenta  de  toda  diver- 
gencia  6  cuestion  que  surgiere  para  su  decision  en  juicio  verbal,  oida  siempre  la 
comision. 

Las  reglas  especiales  de  la  liquidacion  y  las  autorizaciones  para  vender,  cons- 
tituir  hipotecas  y  prendas,  tomar  dinero  k  pr^stamo,  transigir  cuestiones,  cobrar 
y  hacer  pagos  y  otros  actos  estrictamente  necesarios  al  efecto  de  la  liquidacion, 
deberan  ser  dadas  por  el  Tribimal  en  decretos  ulteriores,  oyendo  siempre  a  la 
comision  de  acreedores. 

El  hquidador  dara  cuenta  quincenal  del  movimiento  de  fondos  y  existencias 
en  caja;  y  avisard  al  Tribunal  cada  vez  que  crea  conveniente  hacer  un  reparto  de 
dividendos,  proponiendo  de  acuerdo  con  la  comision  de  acreedores,  el  tanto  por 
ciento  distribuible  y  el  monto  de  lo  que  deba  dejarse  en  reserva  para  cr6ditos  que 
no  est6n  aiin  admitidos  en  cantidad  6  cahdad. 

El  Tribunal  formara  la  graduaci6n  u  orden  de  los  pagos,  y  ordenard,  las  distri- 
buciones  y  reservas;  y  A  eUo  se  atendran  el  hquidador  y  la  comision.  Las  reclama- 
ciones  sobre  estos  puntos  se  resolveran  en  juicio  verbal,  con  apelacion  en  un.  solo 
efecto. 

920.  La  hquidacion  por  los  acreedores  no  obsta  &  los  acreedores  hipotecarios, 
prendarios  6  de  otro  modo  privilegiados  para  usar  de  sus  derechos  ante  el  Tribunal 
de  la  quiebra  y  perseguir  las  cosas  gravadas  de  que  no  podra  disponer  el  hquidador. 

921.  En  todo  lo  demds,  el  hquidador,  siempre  de  acuerdo  con  la  comision 
de  acreedores,  hara  en  la  hquidacion  por  los  acreedores  lo  mismo  que  le  toca  hacer 
al  sindico  en  el  procedimiento  legal  de  quiebra  establecido  en  este  Libro,  y  con 
las  formahdades  en  61  exigidas. 

Toca  a  la  comision  de  acreedores  designar,  separar  y  distribuir  el  tanto  por  ciento 
de  lo  recaudado  por  el  activo  que  se  reahce,  para  indemnizar  al  hquidador  y  a  los 
demas  que  intervengan  en  la  liquidacion;  este  tanto  por  ciento  no  podra  exceder 
en  ningun  caso  del  veinticinco  por  ciento,  del  cual  el  cinco  se  destinara  a  las  Rentas 
por  seUos  y  estampiUas,  el  ocho  4  los  derechos  del  Juez  y  Secretario,  cuando  no 
gocen  de  sueldo,  y  los  doce  restantes  a  los  gastos  e  indemnizaciones  de  la  hquidacion. 

Todo  lo  que  se  actue  en  el  Tribunal  y  en  la  hquidacidn  serd  en  papel  comun 
sin  usar  estampUlas;  pero  las  partes  haran  sus  sohcitudes  en  el  papel  seUado  de 
actuacion  y  con  las  estampiUas  del  caso. 

Los  honorarios  de  los  abogados  seran  de  cuenta  de  quien  los  empleare. 

922.  Concluida  la  reahzacion  del  activo  y  hechos  los  repartos  de  dividendos 
ordenados  legahnente,  el  hquidador  y  la  comision  de  acreedores  pasardn  al  Tribunal 
el  expediente  que  hayan  formado  con  todos  los  hbros,  comprobantes  y  papeles, 
junto  con  cualesquiera  fondos  separados  que  quedaren  en  su  poder,  los  cuales  de- 
positard  el  Tribunal  en  una  casa  mercantil  de  reconocida  responsabUidad. 
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They  shall  report  to  the  Court  on  the  result  of  such  verification  and  shall  lodge 
therewith  a  copy  of  the  statement  of  the  quahty  of  the  claims. 

918.  The  Court  shall  convene  the  creditors  by  advertisement,  and  by  posters 
■when  there  are  no  newspapers,  in  order  that  they  may  inform  themselves  of  the 
list  of  qualifying  creditors  and  make  their  observations  for  or  against,  within  the 
periods  fixed  in  art.  915. 

After  the  periods  have  elapsed  for  the  creditors  domiciled  in  the  RepubUc, 
the  qualification  which  relates  to  them  shall  remain  fixed  regarding  them,  if  ob- 
jection should  not  have  been  made.  If  objection  should  have  been  made  regarding  any 
claims,  the  Court  shall  summon  the  respective  parties  concerned  for  friendly  ad- 
justment, on  the  third  day  at  the  houi-  appointed.  If  adjustment  should  not  take 
place  the  disputes  shall  be  discussed  and  decided  in  summary  process,  to  which 
legal  effect  shall  be  given. 

The  same  course  shall  be  pursued  at  the  expiration  of  the  respective  periods 
for  the  creditors  outside  Venezuela,  regarding  the  claims  in  such  cases. 

The  Uquidator  shall  represent  the  interest  of  the  estate  in  every  proceeding 
which  this  article  appoints,  and  may  cause  himself  to  be  represented  by  an  attorney 
whom  he  chooses  in  agreement  with  the  committee  of  creditors. 

919.  The  provisions  in  the  preceding  article  do  not  prevent  the  Hquidator 
from  proceeding  to  bring  the  liquidation  to  a  conclusion  with  the  assistance  of  the 
committee  of  creditors  under  the  supreme  control  of  the  Court,  to  which  report 
shall  be  made  of  every  dispute  or  question  which  may  arise  for  its  decision  by  sum- 
mary proceeding,  the  committee  always  being  heard. 

h  The  special  regulations  for  the  liquidation  and  authorisations  to  sell,  to  create 
mortgages  and  pledges,  to  obtain  money  on  loan,  to  compound  disputes,  to  collect 
and  make  payments  and  do  other  things  strictly  necessary  for  the  purposes  of  the 
liquidation,  must  be  granted  by  the  Court  by  subsequent  orders,  audience  being  in 
any  case  given  to  the  committee  of  creditors. 

The  Uquidator  shall  each  fortnight  report  as  to  the  funds  and  balances  in 
hand;  and  shall  advise  the  Court  whenever  it  seems  expedient  as  to  the  distribu- 
tion of  dividends,  proposing  in  accord  with  the  committee  of  creditors,  the 
amount  per  cent  distributable  and  the  amount  which  ought  to  be  kept  in  re- 
serve for  claims  which  either  in  quantity  or  quahty  are  not  yet  admitted. 

The  Court  shall  direct  the  ranking  or  order  of  the  payments,  and  shaU  order 
distributions  and  reserves;  and  the  hquidator  and  the  committee  shall  pay  heed 
thereto.  The  objections  on  such  matters  shall  be  decided  by  summary  process, 
with  an  appeal  without  stay  of  proceedings. 

920.  Liquidation  by  the  creditors  does  not  prevent  creditors  holding  mort- 
gages or  pledges  or  in  any  other  way  having  preference,  from  asserting  their  rights 
before  the  Court  of  the  bankruptcy  and  following  the  things  charged,  of  which  the 
liquidator  shall  not  be  able  to  dispose. 

921.  In  aU  the  rest,  the  hquidator,  always  with  the  assent  of  the  committee 
of  creditors,  shall  do  the  same  in  hquidation  by  the  creditors  as  the  trustee 
has  to  do  in  the  legal  process  of  bankruptcy  prescribed  in  this  Book,  and  with  the 
formahties  therein  required. 

It  is  the  province  of  the  committee  of  creditors  to  appoint,  separate  and  distri- 
bute the  percentage  for  what  is  received  on  account  of  realised  assets,  to  com- 
pensate the  Uquidator  and  others  who  take  part  in  the  hquidation ;  such  percentage 
shall  not  exceed  in  any  case  twenty-five  per  cent,  of  which  five  shall  be  appro- 
priated to  the  Revenue  for  seals  and  stamps,  eight  to  the  fees  of  the  Judge  and 
Registrar  when  they  do  not  receive  a  salary,  and  the  remaining  twelve  for  the 
expenses  and  compensations  of  the  hquidation. 

Whatever  is  recorded  in  the  Court  and  in  the  hquidation  shall  be  on  ordinary 
paper  without  the  use  of  stamps;  but  the  parties  shaU  make  their  appUcations 
on  sealed  official  paper  and  with  the  appropriate  stamps. 

The  fees  of  advocates  shall  be  at  the  charge  of  whoever  employs  them. 

922.  When  the  realisation  of  the  assets  is  finished  and  the  distributions  made 
of  dividends  judicially  directed,  the  Uquidator  and  the  committee  of  creditors 
shall  lodge  with  the  Court  the  record  which  they  have  prepared,  with  aU  the  books, 
vouchers  and  papers,  together  with  whatever  separate  funds  remain  under  their  con- 
trol, which  the  Court  shaU  deposit  mth  a  commercial  house  of  known  responsibiUty. 
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Seccion  V.    Continuaci6n  del  procedimiento. 

923.  Si  en  la  primera  reunion  de  acreedores  de  que  trata  el  articulo  894  no 
quedare  acordada  legalmente  la  liquidacion  por  los  acreedores,  el  Juez  consultara 
&  estos :  Sobre  la  continuacion  6  no  del  sindico  nombrado,  6  indicacion  del  que  haya 
de  sustituirle,  6  bien  el  norabramiento  de  otro  sindico  mas  e  indicacion  de  quien 
deba  ser.  Los  designados  deben  ser  abogados  6  comerciantes;  —  Sobre  la  ad- 
ministracion  que  convenga  k  los  bienes  concursados;  —  Sobre  si  se  autoriza  6  no 
&  los  sindicos  para  continuar  el  giro  del  fallido;  —  Sobre  si  se  conceden  6  no  ali- 
mentos  al  fallido  y  su  familia  y  por  cuanto  tiempo. 


La  exposicidn  de  los  acreedores  se  asentara  en  el  expediente,  y  en  seguida 
el  juez  elegira  nuevos  sindicos  6  conservar4  el  existente. 

Los  nombrados  en  este  acto  lo  seran  definitivamente. 

Si  se  autorizare  a  los  sindicos  para  continuar  el  giro  del  fallido  se  determinardn 
en  el  mismo  acuerdo  los  objetos  a  que  se  extienda  la  autorizacion,  su  duraci6n 
y  las  sumas  de  que  ellos  puedan  disponer  para  atender  a  las  operaciones  del  giro. 

La  autorizacion  no  podri  ser  conferida  sino  por  el  voto  de  las  tres  cuartas 
partes  en  ntimero  y  en  suma  de  los  acreedores  presentes. 

Si  el  fallido  y  algunos  acreedores  hicieren  oposicion,  la  admitira  el  Juez  de 
Comercio  y  determinara  sobre  ella  lo  mas  pronto  posible,  pudi^ndose  apelar  de  su 
decision  al  Tribunal  de  Comercio. 

La  oposicion  no  impide  que  el  acuerdo  se  ejecute  provisionalmente. 

La  resolucion  de  la  Junta  obliga  la  masa  hasta  el  total  de  los  bienes  de  la  quiebra; 
pero  si  los  sindicos  contrajeren  en  dichas  operaciones  empenos  que  no  puedan  ser 
cubiertos  con  los  bienes  de  la  quiebra,  los  acreedores  que  los  autorizaron  respon- 
deran  personalmente  del  exceso,  dentro  de  los  limites  de  la  autorizacion,  a  prorrata 
de  sus  creditos  entre  si,  pero  solidariamente  para  con  los  terceros. 

El  fallido  en  tal  caso  queda  exonerado  de  su  deuda  hasta  concurrencia  del 
activo  inventariado  de  que  se  hubiere  dispuesto. 

El  Juez  determinara  tambien  sobre  alimentos  para  el  fallido  y  su  familia;  y 
oidos  los  sindicos  sobre  cantidad  y  tiempo,  los  fijara  si  los  acordare,  pudiendo 
apelarse  de  su  decision  ante  el  Tribunal  de  Comercio. 

Secci6n  VI.    De  los  sindicos. 

924.  El  nombramiento  de  los  sindicos  provisionales  6  definitivos  les  sera 
comunicado  inmediatamente;  y  dentro  de  veinte  y  cuatro  boras  deben  ellos  mani- 
festar  en  el  Tribunal  su  aceptaci6n  6  excusa.  Aun  despues  de  haber  aceptado  pueden 
renunciar  por  justa  caua;  pero  no  pueden  retirarse  del  ejercicio  de  sus  funciones 
mientras  no  scan  subrogados. 

925.  Cuando  hubiere  dos  6  m4s  sindicos,  no  podran  obrar  sino  colectivamente; 
el  Juez  podra,  sin  embargo,  autorizar  a  alguno  6  algunos  de  eUos  para  determinadas 
funciones ;  y  en  tal  caso  los  asi  autorizados  seran  los  unicos  responsables  de  sus  actos. 

926.  No  pueden  ser  sindicos:  Los  comerciantes  menores  de  veintitin  anos; 
—  Las  mujeres,  aun  cuando  sean  comerciantes;  —  Los  faUidos,  mientras  no  ob- 
tengan  rehabilitacion;  —  El  conyuge  y  los  parientes  del  fallido  hasta  el  cuarto  grado 
de  consanguinidad  y  el  segundo  de  afinidad,  aunque  sean  comerciantes;  —  Los 
acreedores  cuyos  creditos  esten  controvertidos ;  —  Las  personas  que  no  figuraren 
en  las  Ustas  de  candidatos  pasadas  por  la  Camara  de  Comercio  respectiva,  salvo  si 
tales  listas  no  hubieren  sido  pasadas. 

927.  Los  sindicos  no  pueden  entrar  en  el  ejercicio  de  sus  funciones  sin  haber 
prestado  ante  el  Juez  juramento  de  desempefiiarlas  bien  y  fielmente. 

928.  Los  sindicos  representan  la  masa  de  acreedores,  activa  y  pasivamente, 
en  juicio  y  fuera  de  61;  administran  los  bienes  concursados,  practicando  todas  las 
dUigencias  conducentes  &  la  seguridad  de  los  derechos  y  recaudaci6n  de  los  haberes 
de  la  quiebra  y  liquidan  6sta,  segun  las  disposiciones  del  presente  C6digo. 
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Section  V.    Continuation  of  the  proceedings. 

923.  If  at  the  first  meeting  of  creditors  of  which  art.  894  treats  a  liquidation 
by  the  creditors  should  not  become  legally  passed,  the  Judge  shall  consult  them: 

Upon  the  retention  or  not  of  the  trustee  nominated,  or  the  suggestion  of  one  who 
should  be  substituted  for  him,  or  the  nomination  of  another  trustee  in  addition 
and  the  suggestion  of  the  person  who  ought  to  be  so.  The  appointed  persons  must 
be  advocates  or  traders; 

Upon  the  management  suitable  to  the  property  of  the  estate; 

Upon  whether  or  not  authority  should  be  given  to  the  trustees  to  continue  the 
business  of  the  insolvent; 

Upon  whether  or  not  provision  should  be  granted  to  the  insolvent  and  his 
household  and  for  what  period. 

The  resolution  of  the  creditors  shall  be  entered  on  the  record,  and  thereupon 
the  Judge  shall  select  new  trustees  or  continue  the  existing  one. 

Those  nominated  in  such  selection  shall  be  so  finally. 

If  authority  be  given  to  the  trustees  to  continue  the  business  of  the  insolvent, 
the  objects  to  which  the  authority  extends  shall  be  fixed  by  the  same  resolution, 
also  its  duration,  and  the  sums  of  which  they  can  dispose  in  order  to  carry  on  the 
operations  of  the  business. 

The  authority  shall  not  be  conferred  except  by  the  vote  of  three  fourths  in 
number  and  in  amount  of  the  creditors  present. 

If  the  insolvent  and  any  creditors  should  oppose,  the  Commercial  Judge  shall 
allow  this  opposition  and  shall  determine  regarding  it  at  the  earHest  time  possible, 
his  decision  being  capable  of  being  (reviewed  by  the  Commercial  Court. 

The  objection  does  not  prevent  the  resolution  beiag  provisionally  put  into 
force. 

The  resolution  of  the  meeting  binds  the  estate  up  to  the  whole  of  the  property 
of  the  bankruptcy;  but  if  the  trustees  should  in  such  operations  contract  obliga- 
tions which  cannot  be  covered  by  the  property  of  the  bankruptcy,  the  creditors 
who  shall  authorize  them  shall  be  personally  Uable  for  the  excess  within  the  limits 
of  the  authority,  in  proportion  to  their  claims  between  themselves,  but  jointly  and 
severally  regarding  third  persons. 

The  insolvent  in  such  case  becomes  freed  from  his  debt  up  to  the  amount  of 
the  assets  inventoried  of  which  disposition  should  have  been  made. 

The  Judge  shall  also  decide  as  to  provision  for  the  insolvent  and  his  house- 
hold ;  and  the  trustees  being  heard  as  to  amount  and  period,  he  shall  if  he  grants 
it  fix  them,  subject  to  an  appeal  frora  his  decision  to  the  Commercial  Court. 

Section  IV.    Of  the  trustees. 

924.  The  nomination  of  the  trustees  whether  provisional  or  permanent  shall 
be  forthwith  communicated  to  them;  and  within  twenty -four  hours  they  must 
state  in  Court  their  acceptance  or  refusal.  Even  after  having  accepted  they  can 
renounce  on  good  ground;  but  they  cannot  withdraw  from  the  exercise  of  their 
powers  untU  they  have  been  replaced. 

925.  Where  there  should  be  two  or  more  trustees,  they  can  only  operate  jointly; 
the  Judge  can  however  authorize  one  or  more  of  them  for  specified  functions;  and 
in  such  case  those  so  authorized  shall  alone  be  responsible  for  their  own  transactions. 

926.  They  carmot  be  trustees  who  are:  Traders  less  than  twenty-one  years 
of  age;  —  Women  even  when  they  are  traders;  —  Insolvents,  until  they  obtain 
their  discharge;  —  The  wife  and  relations  of  the  insolvent  up  to  the  fourth  degree  of 
blood  and  the  second  of  affinity,  although  they  may  be  traders;  —  Creditors 
whose  claims  are  disputed ;  —  Persons  who  do  not  figure  in  the  lists  of  candidates 
approved  by  the  particular  Chamber  of  Commerce,  unless  such  hsts  should  not  have 
been  approved. 

927.  Trustees  cannot  enter  into  the  exercise  of  their  functions  without  having 
taken  before  the  Judge  the  oath  to  discharge  the  same  well  and  faithfully. 

928.  The  trustees  represent  the  general  body  of  creditors,  as  plaintiffs  or  defen- 
dants, in  legal  proceedings  and  outside  such;  they  administer  the  property  of  the 
estate,  taking  all  steps  conducive  to  the  safeguarding  of  the  rights  and  recovery 
of  the  assets  of  the  bankruptcy  and  they  liquidate  the  same,  according  to  the 
provisions  of  the  present  Code. 
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929.  Procuraran  el  cumplimiento  de  las  disposiciones  contenidas  en  el  ar- 
ticulo  894,  y  proporcionaran  con  tal  fin  los  datos  y  noticias  que  suministren  loa 
libros  y  papeles  del  fallido. 

930.  Si  la  fijacion  de  los  sellos  no  se  hubiere  hecho  antes  de  su  aceptacion, 
los  sindicos  procurarAn  que  se  efectue  y  cuidar4n  de  su  conservacion. 

931.  Venderan  los  efectos  que  esten  en  riesgo  de  perderse  6  deteriorarse,  6 
cuya  conservacion  sea  dispendiosa,  previa  la  autorizacion  del  Juez,  quien  al  acor- 
darla,  determinard  la  forma  en  que  deba  hacerse  la  venta.  De  la  resolucion  del 
Juez  puede  apelarse  ante  el  Tribunal  de  Comercio. 

932.  Despues  de  terminado  el  inventario,  puede  el  Juez  autorizar  4  los  sindicos 
para  vender  las  mercancias  y  otros  efectos  muebles,  oyendo  previamente  a  los 
sindicos  y  al  fallido,  si  estuviese  presente,  sobre  la  necesidad  de  la  venta  y  sobre 
los  medios  de  proceder  &  ella;  los  cuales  determinari  el  Juez  al  dar  la  autorizacion. 
De  la  resolucion  del  Juez  puede  apelarse  ante  el  Tribunal  de  Comercio. 


Los  sindicos  definitivamente  nombrados,  si  fueren  otros  que  los  pro- 
visionales,  exigiran  que  estos  rindan  cuenta  de  su  administracion  &  la  mayor  brevedad. 

934.  Si  el  fallido  estuviere  en  libertad,  podrdn  los  sindicos  emplearlo  para 
facilitar  y  aclarar  los  negocios  de  la  quiebra,  proponiendo  al  Juez  el  salario  mo- 
derado  que  pueda  asignarsele  por  bus  servicios. 

935.  Loa  sindicos  recibiran  y  abriran  las  cartas  dirigidas  al  faUido,  el  cual, 
si  estuviere  presente,  serd  avisado  previamente  por  los  sindicos.  Estos  entregar4n 
al  fallido  las  cartas  que  no  interesen  a  la  quiebra,  guardando  sobre  su  contenido 
el  mis  riguroso  secreto. 

936.  Si  el  fallido  no  hubiere  presentado  el  balance,  los  sindicos  procederan 
sin  dilaci6n  a  formarlo  por  lo  que  resulte  de  los  libros  y  papeles  del  fallido  y  de 
los  informes  que  procuraran  obtener. 

El  Juez ,  de  oficio  6  a  soUcitud  de  los  sindicos,  podra  examinar  bajo  juramento 
al  fallido,  4  sus  dependientes  y  empleados  y  a  cualquiera  otra  persona  para  la  for- 
macion  del  balance  sobre  las  causas  y  circunstancias  de  la  quiebra,  6  demas  que 
intereae  al  juicio. 

Si  el  balance  hubiere  sido  presentado,  los  sindicos  lo  examinaran,  y  si  hubiere 
lugar  lo  rectificaran  6  adicionaran. 

El  balance  asi  formado  6  rectificado,  se  agregara  al  expediente  de  quiebra. 

937.  Los  sindicos  har4n  citar  al  fallido  para  examinar  los  hbros  y  cerrarlos, 
para  aclarar  las  dudas  que  ocurran  en  su  examen  y  para  la  formacion  del  balance. 

Cuando  el  fallido  no  pudiere  ser  hallado  6  no  concurriere  a  la  citacion  de  los 
sindicos,  bastara  fijar  carteles  en  la  puerta  del  Tribunal  y  en  la  casa  de  aquel. 

Podra  comparecer  por  apoderado,  si  el  Juez  hallare  fundados  los  motives 
para  no  hacerlo  en  persona. 

Si  estuviere  en  arresto,  el  Juez  podra  hacerlo  conducir  al  lugar  en  que  deba 
hacerse  el  examen  de  los  libros, 

938.  Cuando  el  comerciante  sea  declarado  en  quiebra  despues  de  su  muerte, 
6  muera  despues  de  la  declaracion  de  quiebra,  su  conyuge,  sus  hljos  6  sus  herederos 
pueden  presentarse  6  hacerse  representar  para  suphr  al  difunto  en  la  formacion 
del  balance,  en  el  examen  de  los  Ubros  y  en  todas  las  otras  operaciones  de  la  quiebra. 

Los  sindicos  definitivos,  dentro  de  quince  dias  despues  de  juramentados, 
informardn  al  Juez  por  escrito  sobre  el  estado  de  los  negocios  del  faUido  y  de  sus 
libros,  expresando  el  juicio  que  formen  acerca  de  su  conducta,  de  las  causas,  cir- 
cunstancias y  caracter  de  la  quiebra. 

El  Juez  pasara  copia  de  dicho  informe  al  competente  en  lo  criminal,  siempre 
que  se  estuviere  siguiendo  juicio  sobre  la  calificacion  de  la  quiebra. 

Si  estuviere  sigui6ndose  causa  contra  el  faUido  por  quiebra  culpable  6  frau- 
dulenta,  los  acreedores  seran  convocados  para  deHberar,  si  se  difiere  para  el  t^rmino 
del  juicio  el  tratar  sobre  su  convenio. 

El  diferimiento  no  puede  acordarse  sino  por  las  mayorias  establecidas  en  el 
articulo  970. 
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929.  They  shall  procure  the  fulfilment  of  the  provisions  contained  in  art.  894, 
and  apply  for  that  purpose  the  data  and  information  which  the  books  and  papers 
of  the  insolvent  afford. 

930.  If  the  fixing  of  the  seals  should  not  have  been  made  before  their  accep- 
tance the  trustees  shall  see  that  it  is  carried  out  and  watch  over  their  preservation. 

931.  They  shall  seU  the  effects  which  are  in  peril  of  being  lost  or  depreciated, 
or  whose  preservation  may  be  expensive,  after  authority  of  the  Judge,  who  in  grant- 
ing it  shall  fix  the  manner  in  which  the  sale  must  be  carried  out.  From  the  decision 
of  the  Judge  an  appeal  hes  to  the  Commercial  Court. 

932.  After  the  finishing  of  the  inventory,  the  Judge  can  authorize  the  trustees 
to  seU  the  goods  and  other  moveable  effects,  previously  hearing  the  trustees  and 
the  insolvent,  if  he  should  be  present,  upon  the  necessity  of  the  sale  and  upon  the 
means  of  proceeding  therein;  which  the  Judge  shall  detertnine  when  giving  the 
authority.  From  the  decision  of  the  Judge  an  appeal  lies  to  the  Commercial 
Court. 

933.  The  trustees  definitively  nominated,  if  they  should  be  other  than  pro- 
visional trustees,  shall  require  the  latter  to  render  an  account  of  their  management 
at  the  earliest  possible  time. 

934.  If  the  insolvent  should  be  at  liberty,  the  trustees  can  employ  him  to 
assist  and  clear  up  the  business  of  the  bankruptcy,  proposing  to  the  Judge  the  fair 
remuneration  to  be  assigned  to  him  for  his  services. 

935.  The  trustees  shall  receive  and  open  the  letters  addressed  to  the  insol- 
vent, who  if  he  should  be  present,  shall  be  previously  notified  by  the  trustees.  They 
shall  deliver  to  the  insolvent  the  letters  which  do  not  concern  the  bankruptcy, 
keeping  the  strictest  secrecy  regarding  their  contents. 

936.  If  the  insolvent  should  not  have  lodged  the  balance-sheet,  the  trustees 
shall  without  delay  proceed  to  form  one  from  what  appears  from  the  books  and 
papers  of  the  insolvent  and  of  the  information  which  they  shall  strive  to  obtain. 

The  Judge,  of  his  own  initiative  or  at  the  request  of  the  trustees,  may  exa- 
mine under  oath  the  insolvent,  his  assistants  and  servants,  and  any  other  person, 
for  the  formation  of  the  balance-sheet,  upon  the  causes  and  circumstances  of 
the  bankruptcy  or  otherwise  concerning  the  proceeding. 

If  the  balance-sheet  should  have  been  presented,  the  trustees  shall  examine 
it,  and  if  there  be  ground  rectify  or  add  thereto. 

The  balance-sheet  thus  formed  or  rectified,  shall  be  attached  to  the  record  of 
the  bankruptcy. 

937.  The  trustees  shall  cause  the  insolvent  to  be  summoned  to  go  through 
the  books  and  complete  them,  in  order  to  clear  up  doubts  which  may  occur  in  their 
own  inspection  and  to  form  the  balance-sheet. 

When  the  insolvent  cannot  be  found  or  should  not  attend  when  requested  by 
the  trustees,  it  shall  be  sufficient  to  fix  notices  on  the  door  of  the  Court  and  on  his 
house. 

He  can  appear  by  attorney,  if  the  Judge  should  have  accepted  the  groimds  for 
his  not  doing  so  in  person. 

If  he  should  be  under  arrest,  the  Judge  can  have  him  brought  to  the  place 
where  the  scrutiny  of  the  books  is  to  be  made. 

938.  When  a  trader  is  adjudicated  bankrupt  after  his  death,  or  dies  after 
the  adjudication,  his  wife,  his  children  and  his  heirs  can  attend  or  cause  them- 
selves to  be  represented  in  place  of  the  deceased  in  the  framing  of  the  balance- 
sheet,  in  the  scrutiny  of  the  books  and  in  all  the  other  proceedings  in  the  bankruptcy. 

The  definitive  trustees,  within  fifteen  days  after  being  sworn,  shall  report 
in  writing  to  the  Judge  on  the  state  of  the  affairs  of  the  insolvent  and  on  his  books, 
stating  the  view  they  form  of  his  conduct,  and  of  the  reasons,  circumstances  and 
nature  of  the  bankruptcy. 

The  Judge  shall  lodge  a  copy  of  such  report  with  the  competent  criminal  judge, 
whenever  any  proceedings  are  taking  place  as  to  the  nature  of  the  bankruptcy. 

If  there  should  be  proceedings  taking  place  against  the  insolvent  for  repre- 
hensible or  fraudulent  bankruptcy,  the  creditors  shall  be  summoned  to  dehberate 
whether  the  consideration  of  the  arrangement  should  be  postponed  until  the  termi- 
nation of  the  proceedings. 

The  postponement  cannot  be  granted  except  by  the  majorities  set  forth  in 
art.  970. 
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Si  los  asociados  responsables  limitativamente  en  las  sociedades  anonimas,  no 
hubieren  efectuado  completamente  para  la  epoca  de  la  declaracion  de  la  quiebra 
las  entregas  de  sumas  estipuladas,  el  sindioo  podra  ser  autorizado  para  reclamar 
de  ellos  las  entregas  ulteriores  cuya  necesidad  reconozca  el  Tribunal. 

939.  Los  sindicos  podran,  con  citacion  del  fallido  y  aprobacion  del  Juez,  com^ 
prometer  en  arbitros  y  transigir  las  cuestiones  que  interesen  al  concurso.  De  la 
resolucion  del  Juez  puede  apelarse  ante  el  Tribunal  de  Comercio. 

Cuando  las  cuestiones  versaren  sobre  bienes  inmuebles  y  estuviere  pendiente 
la  celebracion  del  convenio,  la  oposicion  del  faUido  impedira  el  arbitramento  6  la 
transacci6n. 

940.  El  ultimo  dia  de  cada  semana,  los  sindicos  depositaran  en  la  persona 
que  el  Juez  designara  previamente  para  depositaria  de  los  fondos  del  concurso, 
todas  las  cantidades  provenientes  de  las  cobranzas  y  ventas  que  hagan,  previa 
deducci6n  de  las  sumas  que  el  Juez  considere  necesarias  para  los  gastos  de  adminis- 
tracion;  y  no  haciendolo,  podran  ser  destituidos,  respondiendo  en  todo  caso  del 
interes  corriente  sobre  las  sumas  indebidamente  retenidas. 

Los  recibos  de  los  depositarios  se  agregaran  al  expediente  dentro  del  tercer  dia. 
Los  fondos  depositados  no  podran  ser  extraidos  sino  por  los  sindicos,  con  orden 
escrita  del  Juez  de  Comercio. 

941.  Los  sindicos  pasaran  al  Juez  cada  quince  dias  y  siempre  que  el  lo  exija, 
un  estado  del  ingreso,  egreso  y  existencia  de  los  fondos  de  la  quiebra. 

942.  En  cualquier  estado  de  la  quiebra,  el  Juez  podra  reducir  el  numero  de 
los  sindicos,  provisionales  6  definitives,  si  asi  lo  exigieren  las  necesidades  de  la 
administracion;  pudiendo  apelarse  de  su  decision  ante  el  Tribunal  de  Comercio. 

Tambien  podra  aumentarse  su  numero  hasta  tres;  pero  cuando  haya  que 
aumentarse  6  subrogarse  uno  6  mas  sindicos  definitivos,  se  consultara  a  los  acree- 
dores  reunidos  en  junta,  procediendose  segtin  lo  prescrito  en  el  articulo  923. 

943.  Los  sindicos  podran  ser  removidos  a  solicitud  del  fallido,  de  los  acree- 
dores,  6  de  oficio,  por  impericia,  negligencia,  fraude  en  la  administracion  6  colusion 
con  el  fallido. 

Cuando  la  remocion  fuere  solicitada  por  el  fallido  6  por  los  acreedores,  la  soU- 
citud  se  presentara  al  Juez  de  Comercio  con  expresion  de  su  fundamento.  El  Juez 
convocara  al  Tribunal  de  Comercio,  quien,  oido  el  informe  de  los  sindicos,  resolvera 
sobre  la  remocion. 

Cuando  el  Juez  precede  de  oficio  convocara  el  Tribunal  e  inf ormara  a  los  demas 
miembros  sobre  los  fundamentos  para  la  remocion. 

En  los  casos  de  fraude  6  colusion  se  pasara  inmediatamente  lo  obrado  al  Tri- 
bunal que  conoce  en  lo  criminal;  en  estos  casos,  ademas  de  las  indemnizaciones 
&  que  haya  lugar,  los  sindicos  sufriran  las  penas  impuestas  en  el  Codigo  Penal. 

Decretada  la  remocion,  se  procedera  al  nombramiento  de  nuevos  sindicos,  si 
fuere  necesario,  de  conformidad  con  lo  dispuesto  en  los  articulos  923  y  942. 

944.  Las  demas  reclamaciones  que  se  intentaren  contra  los  sindicos  por  sus 
operaciones  seran  determinadas  por  el  Juez  dentro  de  ocbo  dias,  oido  previamente 
su  informe. 

La  decision  del  Juez  se  ejecutara,  salvo  apelacion  ante  el  Tribunal  de  Comercio. 

945.  En  todo  caso  los-  sindicos  salientes  rendiran  inmediatamente  cuenta  de 
su  administracion. 

946.  Los  sindicos  provisionales  6  definitivos  recibiran  la  indemnizacion  que 
determine  el  Tribunal  de  Comercio,  oyendo  a  los  sindicos  y  a  los  acreedores  en 
el  termino  que  fijara  el  Juez  antes  de  convocar  al  Tribunal. 

Secci6n  VII.    De  la  reivindicacion. 

947.  En  los  casos  de  quiebra  pueden  ser  reivindioados :  1,"  Las  letras  de 
cambio,  pagares  y  otros  documentos  de  cr^ditos  aun  no  pagados,  que  existieren 
en  favor  del  fallido,  6  de  un  tercero  que  los  tenga  en  nombre  de  aquel,  siempre 
que  el  propietario  los  haya  entregado  6  remitido  al  falUdo  con  el  simple  mandate 
de  cobrarlos  y  tener  el  valor  a  su  disposicion,  6  de  aphcarlos  a  pagos  u  objetos 
determinados ;  —  2.  °  Las  mercancias  consignadas  para  ser  vendidas  por  cuenta  del 
propietario,   6  que  hayan  sido  depositadas  en  el  faUido,  mientras  existan  en  su 
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If  the  members  with  Umited  liability  in  joint  stock  companies,  should  not 
at  the  time  of  the  declaration  of  bankruptcy  have  fuUy  paid  the  amounts  sub- 
scribed, the  trustee  may  be  authorized  to  claim  such  subsequent  payments  from 
them  as  the  Court  regards  as  necessary. 

939.  The  trustees,  after  the  summoning  of  the  debtor  and  approval  of  the 
Judge,  may  submit  to  arbitration  and  compromise  disputes  concerning  the  estate. 
From  the  decision  of  the  Judge  an  appeal  lies  to  the  Commercial  Court. 

When  the  questions  concern  immoveable  property  and  the  making  of  the 
arrangement  is  pending,  the  opposition  of  the  insolvent  shall  prevent  the  arbitra- 
tion or  the  compromise. 

940.  On  the  last  day  of  each  week,  the  trustees  shall  deposit  with  the  person 
previously  appointed  by  the  Judge  for  the  lodgment  of  the  funds  of  the  estate, 
aU  the  amounts  arising  from  collections  and  sales  which  they  may  make,  after 
deduction  of  the  sums  which  the  Judge  thinks  necessary  for  the  expenses  of  mana- 
gement ;  and  not  doing  so,  they  can  be  dismissed,  in  every  case  answering  for  the 
current  interest  on  the  sums  improperly  retained. 

The  receipts  of  the  depositaries  shall  be  attached  to  the  record  within  three  days. 
The  funds  deposited  may  not  be  withdrawn  except  by  the  trustees,  on  the 
written  order  of  the  Commercial  Judge. 

941.  The  trustees  shall  lodge  with  the  Judge  each  fifteen  days  and  whenever 
he  directs  it,  a  statement  of  the  payments  in  and  out  and  the  cash  balance  of  the 
fimds  of  the  estate. 

942.  At  any  stage  of  the  bankruptcy  the  Judge  can  reduce  the  number  of 
trustees,  provisional  or  definitive,  if  the  necessities  of  the  management  so  require ; 
there  being  an  appeal  from  his  decision  to  the  Commercial  Court. 

He  can  also  increase  their  number  up  to  three;  but  when  it  is  a  matter  of  in- 
creasing or  replacing  one  or  more  definitive  trustees,  the  creditors  assembled  in 
meeting  shall  be  consulted,  proceeding  thereon  in  accordance  with  the  direction 
in  art.  923. 

943.  The  trustees  can  be  removed  at  the  request  of  the  insolvent,  of  the  cre- 
ditors, or  by  the  Judge  of  his  own  accord,  for  incapacity,  neghgence,  fraud  in  the 
management,  or  collusion  with  the  insolvent. 

When  the  removal  should  be  requested  by  the  insolvent  or  by  the  creditors,  the 
application  shall  be  made  to  the  Commercial  Judge,  with  a  statement  of  the  grounds. 
The  Judge  shall  convene  the  Commercial  Court  who,  after  hearing  the  report  of 
the  trustees,  shall  decide  regarding  the  removal. 

When  the  Judge  proceeds  of  his  own  accord  he  shall  convene  the  Court  and 
shall  lay  before  the  other  members  a  statement  on  the  grounds  for  the  removal. 

In  cases  of  fraud  or  collusion  what  has  been  done  shall  forthwith  be  communi- 
cated to  the  Court  having  criminal  jurisdiction;  in  such  cases,  in  addition  to  appro- 
priate damages,  the  trustees  shaU  incur  the  penalties  imposed  by  the  Penal  Code. 

Where  the  removal  is  decreed,  new  trustees  shall  forthwith  be  nominated, 
if  it  should  be  necessary,  in  conformity  with  the  provisions  of  arts.  923  and  942. 

944.  Other  claims  which  may  be  brought  against  the  trustees  for  their  con- 
duct shall  be  determined  by  the  Judge  withm  eight  days,  after  hearing  their  report. 

The  order  of  the  Judge  shall  be  carried  out,  subject  to  appeal  to  the  Commer- 
cial Court. 

945.  In  any  case  the  retiring  trustees  shall  forthwith  render  an  account  of  their 
management. 

946.  Trustees,  provisional  or  definitive,  shall  receive  the  indemnity  directed 
by  the  Commercial  Court,  after  audience  of  the  trustees  and  the  creditors  within 
the  period  fixed  by  the  Judge  before  the  convening  of  the  Court. 

Section  VII.    Of  restitution. 

947.  In  cases  of  bankruptcy  restitution  can  be  directed  of :  1.  Bills  of  exchange, 
promissory  notes  and  other  securities  not  yet  paid,  which  should  exist  in  favour 
of  the  insolvent,  or  of  a  third  person  who  holds  them  on  his  account,  whenever 
the  owner  has  delivered  or  transmitted  them  to  the  insolvent  with  a  mere  mandate 
to  collect  them  and  hold  the  value  at  his  disposal,  or  to  apply  them  to  defined 
payments  or  objects;  —  2.  Goods  consigned  to  be  sold  on  account  of  the  owner, 
or  deposited  with  the  insolvent,  whilst  they  exist  in  the  same  kind,  in  whole 
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misma  especie,  en  todo  6  en  parte,  y  puedan  ser  identificadas.  Si  las  mercancias 
hubieren  sido  vendidas,  el  dueno  podra  reclamar  el  precio  6  la  parte  del  que  no 
haya  sido  pagado  en  dinero  ti  otro  valor,  no  compensado,  ni  comprendido  en  cuenta 
corriente  con  el  faUido.  Si  los  efectos  de  comercio  dados  en  pago  hubieren  sido 
otorgados  6  endosados  directamente  al  comitente,  hay  lugar  a  la  reivindicacion 
de  ellos;  —  3.°  Las  mercancias  expedidas  al  fallido,  mientras  no  hayan  sido 
entregadas  en  sus  abnacenes  6  depositos  6  en  los  del  comisionista  encargado  de 
venderlas  por  cuenta  del  fallido,  6  en  dep6sitos  publicos  6  privados  a  disposici6n  de 
6ste.  Mas  no  tendra  lugar  la  reivindicacion  de  dichas  mercancias  cuando  el  fallido 
las  hubiere  vendido  antes  de  su  llegada,  sobre  facturas  y  conocimientos  6  sobre 
facturas  y  cartas  de  porte  firmadas  por  el  remitente;  —  siempre  que  esta  venta 
haya  sido  hecha  sin  fraude  entre  el  faUido  y  el  comprador.  El  reivindicante  debe 
devolver  las  cantidades  que  haya  recibido  4  cuenta  de  las  mercancias,  los  avances 
hechos  por  fletes,  comision,  seguros  y  demas  gastos,  y  lo  que  se  estuviere  debiendo 
por  las  mismas  causas. 

948.  En  caso  de  que  el  vendedor  retenga  por  falta  de  pg^go  mercancias  vendidas 
al  fallido,  de  conformidad  con  el  articulo  153,  y  en  el  caso  tercero  del  articulo  anterior, 
los  sindicos  pueden,  con  autorizacion  del  Juez,  exigir  la  entrega  de  las  mercancias, 
pagando  lo  que  por  ellas  debiere  el  faUido. 

949.  Tambien  pueden  con  la  misma  autorizacion  restituir  las  cosas  sujetas 
&  reivindicacion. 

Cualquier  acreedor  puede  contradecir  la  reivindicacion. 

Los  casos  contenciosos  seran  juzgados  en  la  forma  ordinaria  del  procedimiento 
mercantil. 

950.1)  En  los  casos  de  los  dos  articulos  anteriores  la  resolucion  del  Juez  es 
apelable  ante  el  Tribunal  de  Comercio. 

Secci6n  VIII.     De  la  calificacion  de  los  creditos. 

951.  Todos  los  creditos  contra  el  faUido,  cualquiera  que  sea  su  caracter,  est4n 
Bujetos  a  calificacion  en  el  juicio  de  quiebra. 

952.  Los  acreedores  particulares  de  un  asociado  no  seran  admitidos  al  pasivo 
de  la  sociedad.  EUos  no  tienen  derecho  sino  sobre  lo  que  quede  al  asociado  despu6s 
de  reembolsados  los  acreedores  de  la  sociedad,  salvo  los  derechos  provenientes  de 
hipoteca  6  privUegio. 

Los  asociados  en  participacion  del  faUido  no  son  admitidos  al  pasivo  de  la 
quiebra,  excepto  por  la  parte  de  fondos  aportados  por  eUos,  que  puedan  probar 
no  haber  quedado  absorbidos  por  las  p6rdidas  en  la  proporcion  que  les  corresponda. 

Si  la  sociedad  faUida  ha  emitido  obUgaciones  al  portador,  los  poseedores  de 
eUas  seran  admitidos  al  pasivo  de  la  quiebra,  en  proporcion  del  valor  de  la  emision, 
con  deduccion  de  todo  lo  que  haya  sido  pagado  a  titulo  de  amortizacion  6  de  reem- 
bolso  sobre  el  capital  de  cada  obligacion. 

953.  Desde  el  dia  en  que  se  declare  la  quiebra  podran  los  acreedores  depositar 
en  la  Secretaria  del  Tribunal  las  soUcitudes  de  calificacion  con  los  documentos 
justificativos  de  su  credito  y  una  demostracion  de  las  cantidades  liquidas  que  se 
les  deban. 

El  acreedor  que  carezca  de  documentos  presentara  la  demostracion  enunciando 
en  ella  los  medios  probatorios  que  tenga. 

En  todo  caso,  el  acreedor  expresara  con  claridad  la  naturaleza  de  su  credito; 
y  si  pretendiere  preferencia  en  el  pago,  determinara  cual  es  y  los  fundamentos  en 
que  se  apoya. 

El  Secretario  del  Tribimal  formard  un  registro  en  que  anotara  los  acreedores 
que  hicieren  la  solicitud  y  los  documentos  que  produzcan,  dando  recibo  4  los  in- 
teresados. 

954.  Desde  que  los  sindicos  definitives  entren  en  ejercicio  de  sus  funciones, 
el  Secretario  les  entregara  bajo  recibo  las  solicitudes  de  calificacion  con  los  docu- 
mentos y  demostraciones  consignadas;  y  lo  mismo  hara  con  las  que  recibiere  con 
posterioridad. 

Desde  la  misma  6poca  podran  los  acreedores  hacer  la  consignaci6n  en  manoa 
de  los  sindicos,  quienes  les  daran  recibo. 

1)  Cfr.  N.°  3,  III  del  Procedimiento. 
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or  in  part,  and  can  be  identified.  If  the  goods  should  have  been  sold,  the  owner  can 
claiin  the  price  or  the  part  thereof  which  has  not  been  paid  in  money  or  other  se- 
curity, nor  set  off  nor  comprised  in  a  current  account  with  the  insolvent.  If  com- 
mercial securities  given  in  payment  have  been  created  or  directly  indorsed  in  favour 
of  the  principal,  there  is  groimd  for  the  restitution  thereof;  —  3.  Goods  despatched 
to  the  insolvent,  until  they  have  been  deHvered  into  his  warehouses  or  deposited 
in  those  of  an  agent  intrusted  Avith  the  sale  thereof  on  account  of  the  insolvent, 
or  in  public  or  private  depots  at  his  disposal.  But  there  shall  be  no  groimd  for  the 
restitution  of  such  goods  when  the  insolvent  has  sold  them  before  their  arrival,  on 
invoices  and  bills  of  lading  or  on  invoices  and  freight-notes  signed  by  the  sender, 
whenever  such  sale  has  been  made  without  fraud  between  the  insolvent  and  the 
buyer.  The  claimant  must  restore  the  amounts  which  he  may  have  received  on  ac- 
coimit  of  the  goods,  the  advances  made  for  freights,  commission,  insurances  and 
other  expenses,  and  whatever  should  be  owing  on  the  like  heads. 

948.  In  case  the  seller  should  retain  for  default  of  payment  goods  sold  to  the 
insolvent,  in  conformity  with  art.  153,  and  in  the  third  case  of  the  preceding  article, 
the  trustees  can,  with  the  approval  of  the  Judge,  require  the  dehvery  of  the  goods, 
paying  for  them  what  is  due  from  the  insolvent. 

949.  They  can  also  with  the  Uke  authority  make  restitution  of  the  things 
subject  to  restitution. 

Any  creditor  can  oppose  the  restitution. 

Disputed  cases  shall  be  decided  in  the  ordinary  way  of  commercial  process. 

950.1)  In  the  cases  of  the  two  preceding  articles  the  decision  of  the  Judge  is 
the  subject  of  appeal  to  the  Commercial  Court. 

Section  VIII.     Of  the  proof  of  claims. 

951.  All  claims  against  the  insolvent,  of  whatever  natm:e,  are  subject  to  rank- 
ing in  the  bankruptcy  proceedings. 

952.  The  claims  of  private  creditors  of  a  partner  shall  not  be  admitted  as 
liabilities  of  the  partnership.  They  have  no  right  except  over  what  belongs  to 
the  partner  after  the  creditors  of  the  partnership  have  been  fuUy  paid,  save  only 
rights  depending  on  a  mortgage  or  charge. 

Joint  adventurers  with  the  insolvent  are  not  admitted  as  creditors  against 
the  bankruptcy  estate,  except  for  the  proportion  of  funds  contributed  by  them, 
which  they  can  prove  have  not  been  absorbed  by  losses  in  proportion  to  what 
belongs  to  them. 

If  an  insolvent  partnership  has  issued  securities  to  bearer,  the  holders  thereof 
shall  be  admitted  among  the  habilities  of  the  bankruptcy,  in  proportion  to  the 
value  of  the  issue,  with  a  deduction  of  whatever  may  have  been  paid  by  way  of  re- 
demption or  reimbursement  in  respect  of  the  capital  of  each  obUgation. 

953.  From  the  day  on  which  the  adjudication  of  bankruptcy  is  made  the  cre- 
ditors may  lodge  in  the  Registry  of  the  Court  appUcations  to  rank,  with  documentary 
evidence  of  their  claims  and  a  statement  of  the  net  amounts  which  are  due  to  them. 

A  creditor  who  is  without  documentary  evidence  shall  lodge  a  statement  setting 
forth  therein  the  methods  of  proof  which  he  possesses. 

In  any  case,  the  creditor  shall  clearly  state  the  natiure  of  his  claim;  and  if  he 
sets  up  a  right  of  priority  to  payment,  he  shall  define  what  it  is  and  the  grounds  on 
which  he  bases  it. 

The  Registrar  of  the  Court  shall  keep  a  register  in  which  he  shall  enter  the 
creditors  who  make  appUcations  and  the  documents  which  they  produce,  giving 
receipts  to  those  concerned. 

954.  As  soon  as  the  definitive  trustees  enter  upon  their  office,  the  Registrar 
shall  deliver  to  them  under  receipt  the  applications  for  ranking,  with  the  documents 
and  statements  lodged;  and  he  shall  do  the  hke  with  those  which  he  may  sub- 
sequently receive. 

From  the  same  time  the  creditors  can  make  the  lodgment  directly  with  the 
trustees,  who  shall  furnish  them  with  receipts. 


1)  Cfr.  No.  3,  III  of  the  Procedure. 
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Los  acreedores  domiciliados  y  los  que  estuvieren  representados  en  el  territorio 
de  la  RepubUca  deberan  hacer  su  soUcitud  con  ocho  dias  por  lo  menos  de  anticipa- 
cion  al  que  se  senalare  para  la  junta  de  calificacion;  y  los  demds  acreedores  dentro 
de  los  terminos  que  respectivamente  se  les  fija  en  el  articulo  915. 

Los  acreedores  conocidos  6  desconocidos  que  no  hubieren  ocurrido  a  la  caU- 
ficaci6n  de  sus  cr^ditos  dentro  de  los  terminos  designados,  solo  serdn  admitidos 
a  ella  si  se  presentaren  antes  de  haberse  ordenado  la  distribucion  final  de  los  fondos 
de  la  quiebra,  y  seran  de  su  cargo  las  costas  y  gastos  que  causare  la  calificaci6n. 

955.  El  Secretario  y  los  sindicos  no  son  responsables  de  los  documentos  entre- 
gados  por  los  acreedores  sino  por  cinco  anos,  a  contar  desde  el  dia  senalado  para 
la  calificacion  de  los  creditos. 

956.  Los  sindicos,  en  virtud  del  cotejo  que  hicieren  con  los  Ubros  y  papeles 
del  faUido  y  demas  datos  que  adquieran,  extenderan  por  cscrito  un  informe  sobre 
todos  y  cada  uno  de  los  creditos  reclamados. 

957.  Inmediatamente  despues  de  celebrada  la  primera  junta  de  acreedores, 
el  Juez  seiialara,  dentro  del  manor  termino,  el  dia  y  hora  para  el  examen  y  cali- 
ficacion de  los  creditos  en  junta  general. 

Para  este  senalamiento  tendra  en  cuenta  lo  dispuesto  en  los  articulos  915  y  954, 
respecto  de  los  acreedores  domiciliados  6  que  estuvieren  representados  en  el  territorio 
de  la  Republica,  baciendolo  de  manera  que  queden  comprendidos  en  su  termino 
los  senalados  en  dicbos  articulos  a  los  acreedores  no  domiciliados  en  Venezuela. 

El  senalamiento  de  dia  y  bora  para  la  junta  de  calificacion  se  publicara  por 
edictos  fijados  en  el  despacbo  del  Tribunal  y  en  los  sitios  mas  concurridos,  tanto 
del  lugar  del  juicio  como  de  los  demas  en  que  el  fallido  tuviere  establecimientos 
mercantiles  y  por  la  imprenta,  si  fuere  posible,  agregandose  al  expediente  uno  de 
los  edictos  desfijados  y  un  ejemplar  del  periodico  en  que  se  bubiere  hecho  la  pu- 
blicacion. 

958.  Constituida  la  junta,  en  el  dia  y  hora  senalados  en  presencia  del  Juez, 
con  los  acreedores  que  concurrieren,  cualquiera  que  sea  su  numero,  se  dar4  lectura 
al  informe  de  los  smdicos,  y  por  el  orden  en  que  estuvieren  colocados  los  creditos 
en  el  informe  se  pondran  uno  ^  uno  en  consideracion  de  la  junta.  Si  no  se  hicieren 
observaciones  sobre  el  credito  puesto  en  consideracion,  se  tendra  por  admitido  en 
la  cantidad  y  con  la  calidad  conque  hubiere  sido  reclamado;  pero  si  fuere  contra- 
dicho  en  su  cantidad  6  en  su  calidad,  se  expresaran  los  fundamentos  de  la  contra- 
diccion.  La  calificacion  continuara  sin  interrupcion  hasta  que  quede  terminada, 
y  si  no  se  concluyere  en  el  dia  serialado,  continuara  en  los  siguientes. 

Los  concurrentes  a  la  junta  tienen  derecho  a  examinar  los  documentos  pro- 
ducidos. 

Tienen  derecho  a  tomar  parte  en  la  calificacion  y  &  contradecir  los  cr6ditos 
reclamados  todos  los  acreedores  calificados  6  que  consten  del  balance  y  los  sindicos. 

El  faUido  puede  hacer  observaciones  sobre  los  creditos  puestos  en  consideracion 
de  la  junta;  mas  si  las  que  hiciere  no  fueren  acogidas  por  los  sindicos  y  estos  pro- 
cedieren  en  sentido  distinto  de  aqu^Uas,  el  faUido  puede  pedir  que  se  hagan  constar 
en  el  acta  las  observaciones  que  haya  hecho. 

959.  Se  levantara  acta  de  las  caUficaciones  hechas  en  cada  dia,  expresandose 
en  ella:  1.°  El  nombre,  apeUido  y  domicilio  de  cada  acreedor  y  el  nombre  y  apeUido 
de  su  apoderado,  si  lo  hubiere ;  —  2.  °  La  cantidad  del  credito,  la  caUdad  con  que 
se  reclamare  y  una  descripcion  sumaria  de  los  documentos  producidos,  con  expresion 
de  las  enmendaturas,  —  raspaduras,  testaduras  6  interlineaciones  que  contengan; 
—  3.°  Si  el  credito  ha  sido  admitido  6  contradicho,  expresandose  en  el  ultimo 
caso  quienes  lo  contradicen  y  los  fundamentos  de  la  contradiccion. 

El  acta  sera  fechada  y  suscrita  por  los  que  ban  tomado  parte  en  la  calificacion, 
por  el  faUido,  si  concurriere,  por  el  Juez  y  por  el  Secretario. 

960.  Si  el  credito  fuere  admitido,  los  sindicos  estamparan  sobre  su  titulo  la 
siguiente  nota,  fechada  y  con  el  visto  bueno  del  Juez:  "Admitido  en  el  pasivo  de 
la  quiebra  de por  la  suma  de (Fecha  y  firma)." 

961.  Terminada  la  calificacion  de  los  creditos  reclamados,  el  Juez  senalara 
uno  de  los  tres  dias  siguientes  para  tratar  sobre  conciUaci6n  respecto  de  los  tachados; 
y  si  las  partes  no  concurrieren  6  no  pudiere  lograrse  la  concUiacion,  se  abrirA  la  causa 
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Creditors  domiciled  or  represented  within  the  territory  of  the  Republic  must 
make  their  applications  eight  days  at  least  before  that  which  is  appointed  for 
the  meeting  to  decide  upon  the  ranMng  of  claims;  and  the  other  creditors  within 
the  periods  respectively  fixed  for  them  by  art.  915. 

Creditors,  known  or  not  known,  who  have  not  been  present  at  the  ranking  of 
their  claims  within  the  times  appointed,  shall  only  be  admitted  thereto  if  they 
should  present  themselves  before  the  final  distribution  of  the  estate  has  been 
directed,  and  they  shall  be  charged  with  the  costs  and  expenses  which  the  ranking 
may  occasion. 

955.  The  Registrar  and  the  trustees  are  not  responsible  for  the  documents 
delivered  by  the  creditors  except  for  five  years,  calculated  from  the  day  appointed 
for  the  ranking  of  the  claims. 

956.  The  trustees,  in  virtue  of  the  comparison  which  they  make  of  the  books 
and  papers  of  the  insolvent  and  other  information  they  gain,  shall  draw  up  a  report 
in  writing  upon  all  and  each  of  the  claims  put  forward. 

957.  Immediately  after  the  holding  of  the  first  meeting  of  creditors  the  Judge 
shall  appoint,  as  soon  as  possible,  the  day  and  hour  for  the  examination  and  ranking 
of  the  claims  in  general  meeting. 

For  such  appointment  he  shall  take  into  account  the  provisions  of  arts.  915 
and  954,  regarcMng  creditors  domiciled  or  represented  in  the  territory  of  the  Re- 
public, maMng  it  in  such  manner  that  the  periods  appointed  in  such  articles  for 
creditors  not  domiciled  in  Venezuela  may  be  included. 

The  appointment  of  day  and  hour  for  the  meeting  for  ranking  shall  be  announced 
by  notices  fixed  in  the  office  of  the  court  and  in  the  places  most  frequented,  as 
well  in  the  place  of  the  process  and  in  others  in  which  the  insolvent  should  have 
houses  of  business,  and  by  advertisement  in  the  press  if  possible,  attaching  to  the 
record  one  of  the  notices  and  a  copy  of  the  newspaper  in  which  the  publication 
should  have  been  made. 

958.  When  the  meeting  has  assembled,  at  the  day  and  hour  appointed,  in  the 
presence  of  the  Judge,  with  the  creditors  present,  whatever  may  be  their  number, 
he  shall  cause  the  report  of  the  trustees  to  be  read,  and  the  claims  in  the  order  in 
which  they  are  entered  in  the  report  shall  be  placed  one  by  one  before  the  meeting 
for  consideration.  If  no  objection  should  be  made  to  a  claim  put  forward  for  con- 
sideration, it  shall  be  taken  as  admitted  for  the  amount  and  of  the  nature  claimed; 
but  if  it  should  be  opposed  either  as  to  its  amount  or  its  nature,  the  grounds  of 
the  objection  shall  be  stated.  The  ranking  shall  be  continuously  proceeded  with 
until  it  becomes  finished,  and  if  it  should  not  be  concluded  on  the  day  appointed, 
it  shall  be  resumed  on  the  following  days. 

Those  present  at  the  meeting  have  the  right  to  inspect  the  documents  produced. 

All  the  admitted  creditors,  and  those  set  forth  in  the  statement  of  affairs, 
and  the  trustees,  have  the  right  to  take  part  in  the  formation  of  the  list  of  creditors 
and  to  object  to  claims  put  forward. 

The  insolvent  can  give  his  views  on  the  claims  put  before  the  meeting;  but 
if  the  comments  which  he  should  make  are  not  accepted  by  the  trustees  and  they 
proceed  in  a  contrary  sense,  the  insolvent  can  demand  that  the  comments  which 
he  has  made  should  be  entered  on  the  record  of  proceedings. 

959.  A  record  of  the  ranking  made  on  each  day  shall  be  prepared,  stating 
therein:  1.  The  full  name  and  residence  of  each  creditor  and  the  full  name  of  his 
attorney,  if  there  should  be  one;  —  2.  The  amount  of  the  claim,  the  ground  on 
which  it  is  put  forward,  and  a  summary  of  the  documents  produced,  with  a  note  of  the 
emendations,  erasures,  obhterations  or  interhneations  which  they  contain;  — 
3.  Whether  the  claim  has  been  admitted  or  opposed,  stating  in  the  last  event  who 
oppose  it  and  the  grounds  of  the  objection. 

The  record  shall  be  dated  and  signed  by  those  who  have  taken  part  in  the  rank- 
ing, by  the  insolvent,  if  he  should  be  present,  by  the  Judge  and  by  the  Registrar. 

960.  If  the  claim  should  be  admitted,  the  trustees  shall  stamp  on  the  proof 
thereof  the  following  note,  dated  and  with  the  counter- signature  of  the  Judge 
'  'admitted  as  a  liability  of  the  bankruptcy  of  ...  at  the  sum  of . . .  (Dated  and  signed) ' ' . 

961.  When  the  ranking  of  the  claims  put  forward  is  finished,  the  Judge  shall 
appoint  one  of  the  three  following  days  to  deal  with  the  adjustment  regarding  those 
objected  to ;  and  if  the  parties  do  not  attend  or  cannot  arrive  at  a  friendly  under- 
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4  pruebas  para  todas  las  tachas  opuestas;  y  seguira  el  jtiicio  en  la  forma  ordinaria 
del  procedimiento  mercantil. 

962.  La  admision  de  un  or6dito  en  el  pasivo  de  la  quiebra  en  junta  de  oali- 
ficacion  es  definitiva,  salvo  los  casos  de  fraude  y  de  fuerza  mayor,  legalmente  com- 
probados. 

963.  La  falfca  de  comparecencia  de  los  acreedores  morosos  y  la  de  los  domi- 
ciliados  fuera  de  Venezuela,  no  sera  obstaculo  para  las  deliberaciones  y  convenios 
y  prosecucion  del  juicio  de  quiebra,  sin  perjuicio  de  lo  dispuesto  en  el  articulo  1008 
respecto  de  los  acreedores  domiciMados  fuera  de  Venezuela. 

964.  Si  hubiere  controversia  pendiente  sobre  la  legitimidad  de  alguno  6  de 
algunos  creditos,  el  Juez  resolvera,  segfin  las  circunstancias,  si  se  procede  6  no  4 
la  convocaci6n  de  la  junta  para  deliberar  sobre  convenio.  Pero  no  se  acordara 
la  convocacion,  cuando  supuesta  la  prueba  de  los  hechos  en  que  se  funda  la  tacha, 
la  quiebra  apareceria  fraudulenta. 

Si  el  Juez  ordenare  la  convocacion,  podra  aoordar  la  admision  provisional, 
en  las  deliberaciones  que  ocurxan  y  por  la  cantidad  que  determinara,  de  los  acree- 
dores cuyos  creditos  esten  controvertidos. 

No  podra  ser  admitido  provisionaknente  un  acreedor  cuyo  credito  sea  materia 
de  un  procedimiento  criminal. 

La  resolucion  del  Juez  en  los  casos  de  este  articulo  es  apelable  ante  el  Tri- 
bunal de  Comercio. 

Seccion  IX.    Del  convenio. 

965.  En  cualquier  estado  del  procedimiento  de  quiebra  puede  celebrarse 
convenio  entre  el  faUido  y  sus  acreedores,  con  tal  que  lo  acepte  la  imanimidad  de 
estos.  Si  no  hubiere  la  unanimidad,  se  observaran  las  disposiciones  de  los  arti- 
culos  siguientes  de  esta  Seccidn. 

En  el  convenio  por  unanimidad  podra  estipularse  la  suspension  del  proce- 
dimiento de  quiebra,  pero  no  detenerse  la  continuacion  del  enjuiciamiento  penal. 

966.  Concluida  la  caUficacion  de  los  creditos  reclamados,  6  acordada  la  con- 
vocacion para  deliberar  sobre  convenio,  en  el  caso  del  articulo  anterior,  el  Juez 
senalara  dia  y  hora  con  tal  objeto,  designando  un  corto  plazo. 

La  fijacion  se  publicara  por  edictos  y  por  la  prensa,  si  fuere  posible. 

967.  El  dia  y  a  la  hora  senalados  se  formara  la  junta  presidida  por  el  Juez. 

Tendran  voto  en  las  deliberaciones  relatives  al  convenio  los  acreedores  ad- 
mitidos  definitiva  6  provisionalmente. 

Los  acreedores  privdlegiados  e  hipotecarios  pueden  concurrir  a  la  junta,  pero 
no  tienen  voto  en  la  deUberacion  por  los  creditos  privHegiados  e  hipotecarios,  & 
menos  que  renuncien  su  derecho  de  prelacion,  y  se  entendera  efectuada  la  renuncia 
por  el  hecho  de  dar  su  voto. 

968.  El  faUido  debera  concurrir  personalmente;  y  solo  por  causas  que  el  Juez 
aprobare  podra  ser  representado  por  apoderado. 

Si  el  faUido  no  concurriere  a  la  junta,  esta  podra  acordar  su  diterimiento  para 
otro  dia.  Pero  si  no  se  acordare  el  diferimiento,  6  si  el  fallido  no  concurriere  el  dia 
ultimamente  senalado,  se  procedera  por  defecto  de  convenio  4  los  demas  tramites 
de  la  quiebra. 

969.  Los  sindicos  presentaran  a  la  junta  un  informe  escrito  acerca  de  las 
causas,  caracter  y  estado  de  la  quiebra,  de  las  formalidades  cumpUdas  y  de  las 
operaciones  realizadas,  del  resultado  de  su  administracion  y  de  la  relacion  en  que 
aparezcan  el  activo  y  el  pasivo  de  la  quiebra. 

Los  acreedores  y  el  fallido  podran  hacer  sobre  el  contenido  del  informe  las 
observaciones  que  crean  oportunas. 

Se  oiran  luego  las  proposiciones  que  se  hioieren;  la  junta  deliberara  y  el  Juez 
hara  constar  en  el  acta  el  resultado  de  la  deliberacion. 

970.  No  puede  celebrarse  convenio  con  el  faUido  sino  en  jimta  de  acreedores 
y  despues  de  haberse  Uenado  las  formaUdades  que  quedan  prescritas. 

El  convemo  no  puede  tener  lugar  si  no  es  aprobado  por  una  mayoria  de  las 
dos  terceras  partes  de  la  totaUdad  de  los  acreedores  que  tienen  derecho  a  votar 
en  la  junta,  que  reuna  las  tres  cuartas  partes  de  los  creditos  representados  por 


VENEZUELA:  BANKRUPTCY.  160 

standing,  the  process  shall  be  opened  for  proof  regarding  all  the  objections  set  up; 
and  the  proceeding  shall  follow  the  ordinary  form  of  commercial  process. 

962.  The  admission  of  a  claim  as  a  HabiUty  of  the  bankruptcy  in  the  meeting 
for  ranking  is  final,  saving  cases  of  fraud  and  of  force  majeure,  legally  proved. 

963.  Default  in  appearance  of  dilatory  creditors  or  of  those  domiciled  outside 
Venezuela,  shall  not  be  an  obstacle  to  the  deUberations  and  arrangements  and 
prosecution  of  bankruptcy  proceedings,  without  prejudice  to  the  provision  in 
art.  1008  regarding  creditors  domiciled  outside  Venezuela. 

964.  If  there  should  be  any  dispute  pending  on  the  vahdity  of  one  or  more 
claims,  the  Judge  shall  decide,  according  to  the  circumstances,  whether  he  should 
proceed  to  the  calling  of  the  meeting  to  decide  upon  the  arrangement  or  not. 

But  the  convening  shall  not  be  granted  when,  on  the  face  of  the  evidence  on 
which  the  objection  is  founded  the  bankruptcy  should  appear  to  be  fraudulent. 

If  the  Judge  should  direct  the  convening,  he  shall  grant  a  provisional  admis- 
sion, in  the  deUberations  which  may  take  place  and  for  the  amount  which  he  shall 
determine,  of  the  creditors  whose  claims  are  objected  to. 

A  creditor  shall  not  be  provisionally  admitted  whose  claim  is  the  subject  of  a 
criminal  proceeding. 

The  decision  of  the  Judge  in  the  cases  of  this  article  is  the  subject  of  an  appeal 
to  the  Commercial  Court. 

Section  IX.    Of  the  scheme  of  arrangement. 

965.  At  any  stage  of  the  bankruptcy  proceedings  a  scheme  of  arrangement 
can  be  entered  into  between  the  insolvent  and  his  creditors,  if  it  is  unanimously 
adopted.  If  there  should  not  be  unanimity,  the  provisions  of  the  following  articles 
of  this  section  shall  be  followed. 

In  a  unanimous  arrangement  the  suspension  of  the  bankruptcy  proceedings 
can  be  agreed  on,  but  not  the  stay  of  any  criminal  process. 

966.  When  the  ranking  of  the  claims  put  forward  is  finished,  or  the  convening 
is  agreed  on  to  consider  a  scheme  of  arrangement,  in  the  case  of  the  preceding  ar- 
ticle, the  Judge  shall  aj^oint  a  day  and  hour  for  that  purpose,  fixing  a  short  period. 

The  appointment  shall  be  not&ed  by  placards  and  through  the  press,  if  it  should 
be  possible. 

967.  On  the  day  and  hour  appointed  the  meeting  shall  take  place  under  the 
presidency  of  the  Judge. 

Creditors  admitted  finally  or  provisionally  shall  have  a  vote  in  the  delibera- 
tions regarding  the  scheme  of  arrangement. 

Preferential  and  secured  creditors  can  be  present  at  the  meeting,  but  they 
have  no  vote  in  the  deliberation  in  respect  of  preferential  and  secured  claims, 
unless  they  renounce  their  priority,  and  the  renunciation  shall  be  regarded  as  effec- 
ted by  the  fact  of  giving  their  vote. 

968.  The  insolvent  must  be  personally  present,  and  only  for  reasons  approved 
by  the  Judge  can  he  be  represented  by  attorney. 

If  the  insolvent  should  not  be  present,  the  meeting  may  decide  to  adjourn  to 
another  day.  But  if  the  adjournment  is  not  granted,  or  if  the  insolvent  is  not 
present  on  the  day  last  appointed,  the  other  steps  in  the  bankruptcy  shall  be  pro- 
ceeded with  on  default  of  arrangement. 

969.  The  trustees  shall  present  to  the  meeting  a  written  report  regarding  the 
causes,  nature  and  state  of  the  bankruptcy,  the  formahties  fulfilled  and  the  ope- 
rations carried  out,  the  residt  of  their  management  and  the  condition  in  which 
the  assets  and  liabihties  of  the  estate  appear. 

The  creditors  and  the  insolvent  can  make  the  observations  they  think  expedient 
on  the  contents  of  the  report. 

There  shall  then  be  heard  the  proposals  which  may  be  made;  the  meeting 
shall  deliberate  and  the  Judge  shall  cause  the  result  of  the  conference  to  be  stated. 

970.  No  scheme  of  arrangement  can  be  entered  into  with  the  insolvent  except 
at  a  meeting  of  creditors  and  after  the  prescribed  formalities  have  been  fulfilled. 

The  scheme  cannot  be  carried  out  unless  it  is  approved  by  a  majority  of  two 
thirds  of  the  whole  of  the  creditors  who  have  the  right  to  vote  at  the  meeting,  which 
includes  three-fourths  of  the  claims  represented  by  such  body  of  creditors;  or  by 
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dicha  totalidad  de  acreedores;  6  por  la  mayoria  de  las  tres  cuartas  partes  de  la 
totalidad  de  dichos  acreedores,  que  reuna  las  dos  terceras  partes  de  la  totalidad 
de  los  creditos. 

Tambien  debera  ser  firmado,  so  pena  de  nulidad,  en  la  misma  sesi6n  en  que 
se  celebre. 

971.  Si  a  favor  del  convenio  solo  hubiere  la  mayoria  absoluta  de  acreedores 
que  represente  la  mayoria  absoluta  de  creditos,  la  deUberacion  se  diferira  por  ocho 
dias;  y  en  esta  segunda  junta  no  tienen  valor  las  votaciones  dadas  en  la  anterior. 

^  972.  La  misma  mayoria  absoluta  de  los  acreedores  que  represente  la  ma- 
yoria absoluta  de  creditos  es  sufioiente  en  todas  las  deliberaciones  distintas  del 
convenio.  En  estos  casos,  para  calcular  la  mayoria  de  acreedores  y  de  creditos, 
se  tomardn  en  cuenta  todos  los  acreedores  que  tienen  derecho  a  votar  y  todos  los 
cr6ditos  que  eUos  representan. 

973.  Puede  celebrarse  convenio  con  el  quebrado  sentenoiado  como  culpable; 
mas  no  con  el  sentenciado  como  fraudulento. 

974.  Si  estuviere  siguiendose  causa  contra  el  fallido  por  quiebra  culpable  6 
fraudulenta,  los  acreedores  seran  convocados  para  deliberar  si  se  difiere  para  el 
termino  del  juicio  el  tratar  sobre  convenio. 

975.  Dentro  de  los  seis  dias  siguientes  a  la  celebracion  del  convenio  podrA 
oponerse  &  6ste  cualquiera  de  los  acreedores,  reoonocidos  6  admitidos  provisional- 
mente,  y  los  sindicos,  aunque  no  fueren  acreedores,  expresando  los  fundamentos 
de  la  oposici6n. 

Cuando  no  hubiere  mas  que  un  sindico  y  este  fuere  opuesto  al  convenio,  se 
nombrara  otro  provisional  para  la  secuela  de  la  oposicion. 

Hecha  la  oposicion,  se  dara  sin  demora  copia  de  ella  a  los  siadicos  y  al  faUido, 
los  que  contestaran  en  el  termino  de  seis  dias.  Caso  de  contradiccion  6  de  falta  de 
comparecencia,  el  Juez  admitird  las  pruebas  necesarias  y  sometera  la  decision  al 
Tribunal  de  Comercio. 

976.  Para  que  el  convenio  se  lleve  a  efecto,  aun  cuando  no  haya  oposicion, 
debe  ser  antes  aprobado  por  el  Tribunal  de  Comercio,  previo  informe  de  los  sin- 
dicos sobre  los  caracteres  de  la  quiebra  y  sobre  la  legalidad  del  convenio. 

El  Tribunal  no  proveera  sino  despues  de  trascurridos  los  seis  dias  en  que  se 
puede  hacer  la  oposicion;  y  si  esta  ocurriere,  el  Tribunal  pronunciara  sobre  eUa  y 
sobre  la  aprobacion  en  la  misma  sentencia. 

Si  el  convenio  fuere  aprobado,  el  Tribunal  pronunciara  sobre  la  exousabilidad 
del  fallido. 

977.  La  desaprobacion  del  convenio,  ya  de  oficio,  ya  en  virtud  de  oposicion, 
solo  puede  tener  lugar  por  las  causas  siguientes:  1.°  Ser  la  quiebra  fraudulenta 
6  culpable;  —  2.°  Haberse  completado  la  mayoria  que  lo  acordo  con  falsos  acree- 
dores 6  con  falsos  creditos;  —  3.°  Haberse  faltado  &  las  formalidades  establecidas 
para  su  celebracion. 

978.  La  aprobacion  del  convenio  lo  bace  obligatorio  para  todos  los  acree- 
dores conocidos  6  desconocidos,  estdn  6  no  comprendidos  en  el  balance,  est6n  6  no 
calificados;  para  los  que  residan  fuera  del  territorio  de  Venezuela,  cuyos  tdrminos 
para  celebracion  no  esten  vencidos;  y  para  los  que  hayan  sido  admitidos  provi- 
sionalmente  en  las  deliberaciones  de  la  quiebra,  cualquiera  que  sea  la  suma  que 
la  sentencia  definitiva  les  declare  ulteriormente.  Sin  embargo,  los  acreedores  privi- 
legiados  e  hipotecarios  que  no  hubieren  renunciado  sus  derechos  pueden  hacerlos 
efectivos  sobre  los  bienes  afectos  al  privUegio  6  hipoteca. 

979.  El  convenio  con  el  fallido  no  priva  a  los  acreedores  de  sus  derechos  por 
la  totalidad  de  sus  creditos  contra  los  coobHgados  y  los  fiadores  de  aqu61, 

980.  Luego  que  la  aprobacidn  del  convenio  se  haya  ejecutoriado,  los  sindicos 
cesaran  en  sus  funciones,  rendiran  al  fallido  cuenta  de  su  administracion,  ante  el 
Juez  de  Comercio,  y  le  devolverdn  sus  bienes,  libros  y  papeles.  Todo  se  har&  oonstar 
en  el  expediente. 

Las  contestaciones  que  ocurrieren  se  sustanciardn  y  decidirdn  en  la  forma 
ordinaria  del  procedimiento  mercantU. 
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a  majority  of  three-fourths  of  the  whole  of  such  creditors,  which  includes  two- 
thirds  of  the  whole  of  the  claims. 

It  shall  also  be  signed,  under  pain  of  nullity,  at  the  same  sitting  at  which  it 
is  arrived  at. 

971.  If  there  should  only  be  in  favour  of  the  scheme  the  bare  majority  of  cre- 
ditors representing  the  bare  majority  of  claims,  the  deliberation  shaU  be  postponed 
for  eight  days;  and  at  the  second  meeting  the  voting  given  at  the  former  shall 
be  of  no  avail. 

972.  In  aU  the  different  deliberations  on  the  arrangement  the  bare  majority 
of  the  creditors  representing  the  bare  majority  of  claims  is  sufficient.  In  such 
cases,  there  shall  be  taken  into  account  for  the  calculation  of  the  majority  of 
creditors  and  of  claims,  all  the  creditors  who  have  the  right  of  voting  and  all  the 
claims  which  they  represent. 

973.  A  scheme  of  arrangement  can  be  made  with  a  bankrupt  adjudged  re- 
prehensible but  not  with  one  adjudged  fraudulent. 

974.  If  there  should  be  a  cause  pending  against  the  insolvent  for  reprehen- 
sible or  fraudulent  bankruptcy,  the  creditors  shall  be  convened  to  decide 
whether  the  discussion  on  the  scheme  should  be  postponed  to  the  end  of  the 
process. 

975.  Withia  six  days  following  the  acceptance  of  the  scheme  any  of  the  cre- 
ditors, whether  admitted  finally  or  provisionally,  and  the  trustees,  although  they 
should  not  be  creditors,  can  object  thereto,  formulating  the  grounds  of  opposition. 

When  there  should  not  be  more  than  one  trustee  and  he  should  be  opposed 
to  the  scheme,  another  provisional  trustee  for  the  continuation  of  the  opposition 
shall  be  nominated. 

When  the  objection  is  made,  a  copy  thereof  shall  forthwith  be  given  to  the 
trustees  and  to  the  insolvent,  who  shall  anewer  it  within  the  period  of  six  days. 
Where  there  is  opposition  or  default  of  appearance  the  Judge  shall  admit  the  ne- 
cessary evidence  and  submit  the  question  to  the  Commercial  Court. 

976.  In  order  that  the  scheme  may  be  carried  into  effect,  even  when  there 
may  be  no  opposition,  it  must  be  sanctioned  beforehand  by  the  Commercial  Comli, 
after  a  report  of  the  trustees  on  the  features  of  the  bankruptcy  and  on  the  validity 
of  the  scheme. 

The  Court  shaU  only  make  an  order  after  the  lapse  of  the  six  days  in  which 
objection  can  be  made;  and  if  that  should  happen,  the  Court  shall  pronounce  thereon 
and  on  the  approval  in  the  same  decree. 

If  the  scheme  should  be  approved,  the  Court  shall  decide  on  the  excusability 
of  the  insolvent. 

977.  The  disapproval  of  the  scheme,  whether  ex  officio  or  through  an  ob- 
jection, only  takes  place  on  the  following  grounds:.  1.  The  bankruptcy  being 
fraudulent  or  reprehensible;  —  2.  The  majority  which  granted  it  being  obtained 
by  fictitious  creditors  or  through  fictitious  claims;  —  3.  Failure  of  formahties 
enacted  for  its  acceptance. 

978.  The  approval  of  the  scheme  makes  it  binding  upon  all  the  creditors,  known 
or  unknown,  whether  included  in  the  statement  of  affairs  or  not,  whether  accepted 
as  ranking  or  not;  for  those  who  reside  outside  the  territory  of  Venezuela,  whose 
periods  for  proof  have  not  matured;  for  those  who  may  have  been  admitted  pro- 
visionally in  the  deliberations  of  the  bankruptcy,  whatever  may  be  the  sum  which 
the  final  judgment  may  ultimately  declare  in  their  favour.  The  preferential  or  secu- 
red creditors,  however,  who  should  not  have  renounced  their  rights  can  make  them 
effective  over  the  property  charged  with  their  preference  or  mortgage. 

979.  A  scheme  of  arrangement  with  the  insolvent  does  not  deprive  the  cre- 
ditors of  their  rights  to  recover  the  whole  of  their  claims  against  his  co-obligors 
and  guarantors. 

980.  After  the  approval  of  the  scheme  should  be  granted,  the  trustees  shall 
cease  their  duties,  render  to  the  insolvent  an  account  of  their  management  before  the 
Commercial  Judge,  and  restore  to  him  his  property,  books  and  papers.  AU  shall 
be  caused  to  be  entered  on  the  record. 

Disputes  happening  shaU  be  brought  and  decided  in  the  ordinary  method  of 
commercial  procedure. 
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981.  Si  en  virtud  del  convenio  el  fallido  hioiere  abandono  &  sus  acreedores 
del  todo  6  de  parte  de  sus  bienes,  se  procedera  a  la  liquidacion  de  estos,  de  con- 
formidad  con  lo  dispuesto  en  la  Seccion  XII  de  este  Titulo. 

982.  Cuando  la  quiebra  fuere  de  una  compania,  los  acreedores  podrdn  cele- 
brar  convenio  con  uno  6  algunos  de  los  socios  solamente.  En  este  caso  el  activo 
social  continuara  sometido  al  regimen  de  la  quiebra;  y  los  bienes  particulares  de 
los  socios  beneficiados  seran  separados  de  61  para  cumpUr  el  convenio  con  ellos 
exlusivamente. 

Pueda  tambien  convenirse  en  que  la  parte  proporcional  del  activo  que  segun 
el  contrato  social  corresponderia  a  los  socios  con  quienes  se  hace  el  convenio,  en 
caso  de  separacion,  se  una  a  los  bienes  particulares  de  los  beneficiados,  con  tal 
que  tomen  estos  d  su  cargo  la  parte  proporcional  de  deudas  que  les  tocaria.  En 
tal  caso  solo  continuara  sometido  al  regimen  de  la  quiebra  el  resto  del  activo  y 
del  pasivo.  La  distribucion  se  hara  entonces  por  arreglo  entre  el  sindico  y  los  socios 
beneficiados  y  necesitara  la  aprobacion  del  Juez,  oidos  los  socios  no  beneficiados. 

Los  socios  favorecidos  con  el  convenio  quedan  libres  para  con  los  acreedores 
de  los  efectos  de  la  soMaridad  por  las  deudas  sociales,  respondiendo  solo  del  pasivo 
que  tomaren  k  su  cargo. 

983.  En  la  quiebra  de  una  sociedad  anonima  que  no  se  encuentre  en  estado 
de  liquidacion,  el  convenio  podra  tener  por  objeto  la  continuacion  6  la  cesacion 
de  la  empresa  social,  y  en  este  caso  deberan  determinarse  las  condiciones  del  ejer- 
cicio  ulterior. 

984.  Son  nulos  aun  con  respecto  al  fallido:  1.°  Todo  convenio  que  haga 
algtin  acreedor  con  el  fallido  6  cualquiera  otra  persona,  estipulando  ventajas  a 
su  favor  en  razon  de  su  voto  en  las  deliberaciones  del  conctirso;  —  2.°.  Todo 
convenio  celebrado  por  algun  acreedor  despufe  de  la  cesacion  de  los  pagos,  estipu- 
lando alguna  ventaja  para  si  a  cargo  del  activo  del  fallido. 

En  los  casoB  de  este  articulo  el  acreedor  sera  condenado  a  restituir  a  quienes 
correspondan  los  valores  recibidos,  sin  perjuicio  de  la  pena  prescrita  en  el  Codigo 
Penal. 

Seccion  X.    De  la  anulacidn  y  de  la  rescision  del  convenio. 

985.  Despues  de  aprobado  el  convenio,  no  puede  anularse  sino:  1.°  Por  la 
condenacion  superveniente  del  fallido  como  quebrado  fraudulento;  —  2.°  Por  causa 
de  dolo  resultante  de  ocultacion  6  disimulacion  del  activo,  6  de  exageraoion  del 
pasivo,  descubiertas  despues  de  la  aprobaci6n  del  convenio. 

La  anulacion  liberta  a  los  fiadores  del  convenio. 

986.  Si  el  fallido  no  cumple  las  condiciones  del  convenio,  la  rescision  de  6ste 
puede  ser  demandada  por  uno  6  mas  acreedores  no  satisfechos  del  todo  6  parte 
de  las  cuotas  estipuladas  en  el  convenio.  La  rescision  solo  aprovecha  a  los  que 
la  pidieren  y  estos  entran  en  la  integridad  de  sus  derechos  contra  los  bienes  del 
famdo;  pero  no  podran  exigir  el  exceso  de  sus  creditos  sobre  las  cuotas  fijadas  en 
el  convenio,  sino  despues  del  vencimiento  del  tdrmino  fijado  en  el  mismo  para  el 
pago  de  la  ultima  cuota. 

Los  fiadores  del  convenio  quedan  libres  respecto  de  los  acreedores  que  hubieren 
soUcitado  y  obtenido  la  rescision. 

987.  La  accion  para  la  rescisi6n  del  convenio  prescribe  en  cinco  anos,  a  contar 
del  vencimiento  del  ultimo  pago  establecido  en  61. 

988.  Si  despues  de  aprobado  el  convenio  se  iniciare  contra  el  faUido  enjui- 
ciamiento  criminal  como  culpable  de  quiebra  fraudulenta,  el  Juez  de  Comercio 
podra  dictar  las  providencias  de  seguridad  que  creyere  convenientes,  las  que  ce- 
saran  de  derecho  por  el  sobreseimiento  6  por  la  absolucion  en  el  enjuiciamiento 
criminal. 

989.  Anulado  el  convenio,  se  restablecera  el  juicio  de  quiebra;  los  sindioos 
volveran  al  ejercicio  de  sus  funciones  6  se  nombraran  otros;  y  si  fuere  necesario, 
se  renovaran  las  diligencias  de  embargo,  inventario  y  balance,  continuandose  el 
procedimiento  segun  las  reglas  establecidas. 
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981.  If  in  virtue  of  the  scheme  the  iosolvent  should  effect  an  abandonment  to 
his  creditors  of  whole  or  part  of  his  property,  the  Uquidation  thereof  shall  take 
place  in  conformity  with  the  provisions  in  Section  XII  of  this  Title. 

982.  When  the  bankruptcy  should  be  of  a  partnership,  the  creditors  can  enter 
into  a  scheme  of  arrangement  with  one  or  more  of  the  members  alone.  In  such  case 
the  partnership  assets  shall  continue  subject  to  the  process  of  the  bankruptcy; 
and  the  separate  property  of  the  partners  advantaged  shaU  be  severed  therefrom 
in  order  to  fulfil  the  scheme  with  them  exclusively. 

It  can  also  be  agreed  that  the  proportionate  part  of  the  assets  which  according 
to  the  partnership  contract  belongs  to  the  partners  with  whom  the  scheme  of 
arrangement  is  made,  in  case  of  severance,  may  be  added  to  the  separate  property 
of  the  partners  advantaged,  so  long  as  they  take  at  their  charge  the  proportionate 
share  of  the  debts  which  concern  them.  In  such  case  the  rest  of  the  assets  and 
habilities  shall  alone  continue  to  be  subject  to  the  control  of  the  bankruptcy.  The 
distribution  however  shall  be  made  according  to  arrangements  between  the  trustee 
and  the  members  advantaged,  and  shall  require  the  approval  of  the  Judge, 
after  hearing  the  members  not  advantaged. 

The  members  advantaged  by  the  arrangement  are  free  regarding  the  cre- 
ditors from  the  results  of  the  joint  and  several  Hability  for  the  partnership  debts, 
answering  only  for  the  Uabihties  which  they  take  at  their  charge. 

983.  In  the  bankruptcy  of  a  joint-stock  company  which  is  not  in  the  course 
of  liquidation,  the  arrangement  can  have  for  its  object  the  continuation  or  the 
cessation  of  the  company's  undertaking;  and  in  the  latter  case  there  must  be 
defined  the  conditions  of  further  operations. 

984.  Even  with  regard  to  the  insolvent  are  void:  1.  Every  arrangement  which 
any  creditor  may  make  with  the  insolvent  or  any  other  person,  stipulating  for  ad- 
vantages in  his  own  favour  in  return  for  his  vote  in  the  deliberations  of  the  general 
body;  —  2.  Every  arrangement  made  by  any  creditor  after  the  stoppage  of  pay- 
ment, stipulating  for  any  advantage  for  himself  at  the  charge  of  the  assets  of  the 
insolvent. 

In  the  cases  of  this  article  the  creditor  shall  be  condemned  to  restore  the  values 
received  to  whom  they  belong,  without  prejudice  to  the  penalty  prescribed  in  the 
Penal  Code. 

Section  X.    Of  the  avoidance  and  rescission  of  the  scheme  of 

arrangement. 

985.  After  the  scheme  has  been  approved,  it  cannot  be  annulled  except:  1.  By 
the  supervening  condemnation  of  the  insolvent  as  a  fraudulent  bankrupt : — 2.  Through 
fraud  resulting  from  concealment  or  suppression  of  assets,  or  exaggeration  of  Uabi- 
hties, discovered  after  the  approval  of  the  scheme. 

Annulment  frees  guarantors  of  the  scheme  of  arrangement. 

986.  If  the  insolvent  does  not  fulfil  the  conditions  of  the  scheme,  the  rescission 
thereof  can  be  demanded  by  one  or  more  creditors  unsatisfied  in  whole  or  in  part 
in  respect  of  the  instalments  stipulated  in  the  arrangement.  The  rescission  only  ad- 
vantages those  who  request  it  and  they  enter  into  their  fuU  rights  against  the  pro- 
perty of  the  insolvent;  but  they  cannot  enforce  the  excess  of  their  claims  against 
the  instalments  fixed  in  the  scheme,  except  after  the  expiration  of  the  period 
fixed  therein  for  the  payment  of  the  last  instalment. 

The  guarantors  of  the  arrangement  become  free  as  regards  the  creditors  who 
should  have  requested  and  obtained  the  rescission. 

987.  The  action  for  rescission  of  the  scheme  lapses  in  five  years,  counting  from 
the  maturing  of  the  last  payment  therein  provided. 

988.  If  after  the  scheme  has  been  approved  a  criminal  process  should  be  com- 
menced against  the  insolvent  as  guilty  of  fraudulent  bankruptcy,  the  Commercial 
Judge  can  issue  the  orders  which  he  thinks  expedient  for  security,  which  shall  ipso 
facto  cease  by  suspension  of  or  acquittal  in  the  criminal  process. 


When  the  scheme  is  aimuUed,  the  bankruptcy  proceedings  shall  revive; 
the  trustees  shall  return  to  the  exercise  of  their  functions  or  others  shall  be  nominated ; 
and  it  it  should  be  necessary,  the  steps  of  arrest,  inventory  and  balance  sheet  shall 
be  renewed,  the  proceedings  being  continued  according  to  the  prescribed  regulations. 
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Se  publicara  el  restablecimiento  del  juicio  de  quiebra;  y  si  hubiere  nuevos 
acreedores  seran  citados  para  la  calificacion  de  sus  erudites  en  junta  general. 

Los  cr^ditos  reconocidos  anteriormente  no  seran  sometidos  a  nueva  califi- 
■cacion  sm  perjuicio  de  la  extincion  6  reduccion  de  los  que  hayan  sido  pagados 
en  todo  o  en  parte.  i  ^ 

La  publicacion  y  citacion  aqui  ordenadas  se  haran  segiin  lo  dispuesto  en  los 
articulos  915  y  957.  &  tr 

990.  Los  acreedores  anteriores  al  convenio  anulado  recobraran  la  integridad 
de  sus  derechos  respecto  al  fallido,  pero  no  figuraran  en  el  concurso  nuevamente 
lormado  sino  en  las  proporciones  siguientes: 

Si  no  hubieren  recibido  nada  de  dividendos,  representaran  por  la  totaUdad 
de  sus  creditos  primitivos. 

Si  hubieren  recibido  algo  a  cuenta  de  dividendos,  se  deducira  del  credito  pri- 
mitivo  la  parte  que  quedo  extinguida  con  lo  recibido,  segun  la  proporcion  estable, 
cida  en  el  convenio  y  representaran  por  el  resto. 

Lo  dispuesto  en  este  articulo  se  aplicara  tambien  en  el  caso  de  quiebra  ulterior 
sm  que  haya  liabido  anulacion  del  convenio. 

Seccion  XI.    Del  sobreseimiento. 

991.  Si  en  cualquier  estado  de  la  quiebra  antes  de  procederse  a  su  liquidacion, 
se  encontrare  paralizado  el  curso  de  sus  operaciones,  por  falta  de  medios  liquidos 
|»ara  cubrir  los  gastos  que  ellos  requieran,  el  Tribunal  de  Comercio  podra,  de  oficio 
o  a  instancia  de  los  sindicos  6  de  cualquier  acreedor,  y  siempre  con  au(6encia  del 
fallido  y  de  los  sindicos,  decretar  el  sobreseimiento  en  los  procedimientos  de  la 
quiebra. 

992.  La  resolucion  que  ordena  el  sobreseimiento  deja  subsistente  el  estado 
•de  quiebra;  pero  restituye  individualmente  a  los  acreedores  en  el  ejercicio  de  sus 
derechos  de  ejecucion  contra  el  fallido. 

993.  El  faUido  6  cualquier  otro  interesado  podra  obtener  en  todo  tiempo 
revooacion  del  decreto  de  sobreseimiento,  acreditando  la  existencia  de  valores 
liquidos  en  cantidad  suficiente  para  atender  a  los  gastos  que  exijan  los  procedi- 
mientos de  la  quiebra,  6  consignando  una  suma  de  dmero  que  baste  para  cubrirlos. 

La  revooacion  repone  el  juicio  de  quiebra  al  estado  que  tenia  antes  del  so- 
breseimiento. 

994.  Los  acreedores  que  por  sus  gestiones  individuales  hubieren  recibido  pa- 
gos  durante  el  sobreseimiento,  no  seran  obhgados  a  restituirlos  a  la  masa,  salvo 
«1  caso  de  fraude. 

Si  la  masa  se  aprovechare  de  las  gestiones  de  algun  acreedor,.  se  pagaran  a 
este  con  privilegio  de  los  gastos  hechos. 

Seccion  XII.    De  la  liquidacion. 

995.  Si  no  hubiere  convenio,  los  sindicos  continuaran  representando  la  masa 
de  acreedores,  revisaran  el  balance  y  si  no  estuvieren  autorizados  para  continuar 
el  giro  del  fallido,  promoveran  las  dUigencias  conducentes  a  la  venta  de  las  mer- 
•cancias  6  bienes  muebles  e  inmuebles  y  a  la  hquidacion  general  y  terrainacion  de 
la  quiebra. 

La  venta  de  los  bienes  muebles  se  hara  en  vendnta;  pero  el  Juez  podra  autorizar 
ventas  privadas.  La  de  los  inmuebles  se  hara  con  las  formahdades  que  se  observan 
«n  la  de  inmuebles  de  menores. 

Podran  los  sindicos  transigir  con  la  autorizaci6n  del  Juez  de  Comercio,  y  no 
obstante  cualquiera  oposicion  del  faUido,  todas  las  diferencias  relativas  a  los  bienes 
de  la  quiebra  y  enagenar  por  un  precio  alzado  el  todo  6  parte  de  los  creditos  actives 
■de  morosa  6  dificil  realizacion  con  la  misma  autorizacion  del  Juez,  dada  con  ci- 
tacion del  fallido.  La  autorizacion  del  Juez  en  estos  casos  es  apelable  ante  el  Tri- 
bunal de  Comercio. 

Cualquier  acreedor  puede  provocar  esta  autorizaci6n. 

996.1)  Dentro  de  cinco  dias  despues  de  resuelto  que  no  hay  convenio,  el  Juez, 
con  informe  de  los  sindicos,  formara  el  estado  de  los  acreedores,  apUcando  las  dis- 

1)  Cfr.  nota  al  art.  900. 


VENEZUELA:  BANKRUPTCY.  163 

The  restoration  of  the  bankruptcy  proceedings  shall  be  notified;  and  if  there 
should  be  new  creditors  they  shall  be  convened  for  the  examination  of  their  claims 
in  general  meeting. 

The  claims  formerly  recognised  shall  not  be  subject  to  a  new  examination,  wit- 
hout prejudice  to  the  extinction  or  reduction  of  those  which  have  been  paid  wholly 
or  in  part. 

The  pubHcation  and  convening  here  du-ected  shall  be  made  according  to  the 
provisions  in  arts.  915  and  957. 

990.  Creditors  prior  to  the  annulled  arrangement  shall  recover  the  whole 
of  their  rights  regarding  the  bankrupt,  but  they  shall  not  appear  in  the  newly 
formed  bankruptcy  except  in  the  following  proportions: 

If  they  should  have  received  nothing  by  way  of  dividend,  they  shall  appear 
in  respect  of  the  whole  of  their  original  claims. 

If  they  should  have  received  anything  on  account  of  dividends,  there  shall 
be  deducted  from  the  original  claim  the  part  which  became  extinguished  by  that 
received,  according  to  the  proportion  established  in  the  scheme  and  shall  appear 
in  respect  of  the  balance. 

The  provision  in  this  article  shall  also  apply  in  the  case  of  subsequent  bank- 
ruptcy without  there  having  been  an  annulment  of  the  scheme  of  arrangement. 

Section  XL    Of  the  suspension  of  proceedings. 

991.  If  at  any  stage  of  the  bankruptcy  before  proceeding  to  its  Uquidation, 
the  course  of  its  operations  should  be  at  a  standstill  through  failure  of  hquid 
means  to  meet  expenses  which  they  require,  the  Commercial  Court  can,  at  its  own 
instance,  or  at  the  request  of  the  trustees  or  of  any  creditor,  and  always  hearing 
the  insolvent  and  the  trustees,  decree  the  suspension  of  the  bankruptcy  proceedings. 

992.  The  resolution  ordering  the  suspension  leaves  the  state  of  bankruptcy 
subsisting ;  but  it  restores  to  the  creditors  individually  the  exercise  of  their  rights 
of  execution  against  the  insolvent. 

993.  The  insolvent  or  any  other  party  interested  can  at  any  time  obtain  revo- 
cation of  the  decree  of  suspension,  on  shewing  the  existence  of  Uquid  values  in 
sufficient  amount  to  cover  the  expenses  which  the  bankruptcy  proceedings  re- 
quire, or  lodging  a  sum  of  money  sufficient  to  meet  them. 

The  revocation  restores  the  bankruptcy  proceedings  to  the  state  which  they 
had  before  the  suspension. 

994.  The  creditors  who  by  their  individual  efforts  should  have  received  pay- 
ments during  the  suspension,  shall  not  be  bound  to  restore  them  to  the  estate, 
fraud  excepted. 

If  the  estate  should  benefit  from  the  steps  of  any  creditor,  the  expenses  in- 
curred shall  be  paid  to  him  preferentially. 

Section  XII.    Of  the  winding-up. 

995.  If  there  should  be  no  arrangement,  the  trustees  shall  continue  to  represent 
the  body  of  creditors,  shall  revise  the  balance-sheet  and  if  they  should  not  be  autho- 
rized to  continue  the  business  of  the  insolvent,  shall  take  the  steps  conducive  to 
the  sale  of  the  goods  or  property,  real  or  personal,  and  to  the  general  wiading-up 
and  termination  of  the  bankruptcy. 

The  sale  of  moveable  property  shall  be  made  by  public  auction;  but  the  Judge 
can  authorize  private  sales.  That  of  the  real  property  shaU  be  made  with  the  for- 
mahties  which  are  observed  in  the  case  of  realty  belonging  to  minors. 

The  trustees  may  compromise,  with  the  authority  of  the  Judge,  and  notwith- 
standing any  opposition  of  the  insolvent,  all  disputes  regarding  the  property  of 
the  bankruptcy,  and  aUenate  for  a  lump  sum  with  the  Uke  authority  of  the  Judge, 
given  after  citation  of  the  insolvent,  all  or  part  of  the  assets  of  prolonged  or 
difficult  reahzation.  The  authority  of  the  Judge  in  such  cases  is  subject  to  appeal 
to  the  Commercial  Court. 

Any  creditor  can  apply  for  such  authorization. 

996.^)  Within  five  days  after  the  decision  that  there  is  no  scheme  of  arrange- 
ment, the  Judge,  on  the  report  of  the  trustees,  shall  form  the  table  of  creditors, 

1)  Cfr.  Note  to  Art.  900. 
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posiciones  especiales  del  presente  Cddigo  y  las  generales  del  Codigo  Civil  para  esta- 
blecer  la  ]^relaci6n  con  que  deben  ser  pagados. 

^os  ^indicos  y  los  acreedores  podran  oponerse  al  predicho  estado,  dentro  de 
los  ocho  dias  siguientes  a  su  formacion;  y  si  el  Juez  no  pudiere  conciliar  las  dife- 
I'encias,  sometera  la  cuestion  al  Tribunal  de  Comercio. 

997.1)  Las  linicas  causas  de  preferencia  en  los  pagos  son  los  privilegios  y  las 
mpotecas  legalmente  constituidos.  Los  acreedores  que  no  los  tengan  a  su  favor 
componen  la  masa  quirografaria  y  participan  a  prorrata  de  sus  creditos  en  la  distri- 
bucion  del  producto  libre  de  los  bienes  del  fallido. 

El  vendedor  de  bienes  muebles  no  pagados  no  tiene  privilegio  sobre  ellos  en 
caso  de  quiebra  del  comprador. 

998.  No  sera  a  cargo  de  la  quiebra  el  servicio  de  los  abogados,  apoderados 
6  agentes  judiciales  que  empleare  cada  acreedor  en  el  procedimiento  de  quiebra. 

Tampoco  lo  sera  el  de  los  que  empleare  el  fallido  sino  en  cuanto  se  califique 
defensa  necesaria  por  el  Tribunal  de  Comercio,  que  estimara  lo  que  debe  pagarse. 

999.  El  acreedor  por  obligaciones  suscritas,  endosadas  6  garantizadas  soli- 
danamente  por  personas  que  luego  hayan  quebrado,  sera  admitido  en  todas  las 
quietras  por  valor  total  de  sus  creditos  y  participari  de  los  dividendos  que  cada 
una  de  ellas  de  hasta  su  complete  pago. 

Ningun  recurso  tienen  unas  contra  otras  las  quiebras  de  los  coobUgados  por 
razon  de  dividendos  pagados,  sino  cuando  la  suma  de  estos  dividendos  excede 
al  monto  del  capital  y  accesorios  de  la  acreencia.  En  tal  caso  el  exceso  sera  devuelto 
segtin  la  naturaleza  y  orden  de  las  respectivas  obligaciones  a  las  quiebras  de  los 
coobligados  que  tengan  a  los  otros  por  garantes. 

1000.  El  acreedor  por  obligaciones  solidarias  que  antes  de  la  quiebra  bubiere 
recibido  de  un  fiador  6  coobligado  alguna  parte  de  su  cr6dito,  sera  admitido  en  el 
concurso  del  fallido  por  lo  que  se  le  quede  debiendo,  y  conservard  su  derecho  contra 
el  coobligado  6  fiador  por  la  misma  suma. 

El  fiador  6  coobligado  que  haya  hecho  el  pago  ser4  admitido  en  la  masa  por 
lo  que  haya  pagado  en  descargo  del  fallido. 

1001.  Despues  de  admitido  en  el  pasivo  de  la  quiebra  el  credito  garantido 
con  prenda,  podran  los  sindicos  con  autorizacion  del  Juez  recoger  la  prenda  satis- 
faciendo  la  deuda. 

Si  la  prenda  fuere  vendida  a  soUcitud  del  acreedor,  el  exceso  del  precio  sobre 
la  deuda,  si  lo  hubiere,  sera  recibido  por  los  sindicos  para  la  masa  quirografaria. 

1002.  Despues  de  admitidos  los  acreedores  privilegiados  sobre  los  bienes 
muebles,  el  Juez  podra  autorizar  a  los  sindicos  para  pagarlos  con  los  primeros  fon- 
dos  recaudados. 

1003.  Cuando  la  distribucion  del  precio  de  los  bienes  especiakaente  afectos 
A  privilegio  6  hipoteca  fuere  hecha  antes  6  al  mismo  tiempo  que  la  del  precio  de 
los  otros  bienes,  los  acreedores  privilegiados  6  hipotecarios  que  no  hayan  sido  pa- 
gados por  entero  con  el  precio  de  los  bienes  que  les  estan  especialmente  afectos, 
concurriran  con  los  otros  acreedores  sobre  los  demas  bienes  en  proporcion  de  lo 
que  se  les  quede  debiendo. 

1004.  Si  una  6  mas  distribuciones  del  producto  de  los  bienes  que  no  est^n 
especialmente  afectos  a  privilegio  6  hipoteca,  precedieren  a  la  distribuci6n  del 
precio  de  los  que  lo  esten,  los  acreedores  privilegiados  e  hipotecarios  participarAn 
de  las  reparticiones  en  proporcion  de  la  totahdad  de  sus  creditos,  a  reserva  de  lo 
dispuesto  en  los  articulos  siguientes. 

1005.  Despu6s  de  vendidos  los  bienes  especialmente  afectos  4  privilegio  6 
hipoteca,  los  acreedores  privilegiados  6  hipotecarios  d.  quienes  corresponda  el  pago 
integro  de  sus  creditos  con  el  precio  de  la  venta,  solo  recibiran  de  ese  precio  lo  que 
se  les  quede  debiendo,  deducido  de  su  cr6dito  total  lo  que  segun  el  articulo  anterior 
hubieren  recibido  del  producto  de  los  otros  bienes.  Las  sumas  retenidas  asi  no  se 
aplioardn  a  los  otros  privilegiados  6  hipotecarios  sobre  los  mismos  bienes,  colo- 
cados  en  orden  inferior  a  aqueUos,  sino  se  restituirdn  a  la  masa  quirografaria. 


1)  Cfr.  nota  al  art.  900. 
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applying  the  special  provisions  of  this  Code  and  the  general  provisions  of  the  Civil 
Code  to  fix  the  order  of  priorty  in  which  they  must  be  paid. 

The  trustees  and  the  creditors  can  oppose  the  said  table,  within  eight  days 
following  its  formation;  and  if  the  Judge  cannot  adjust  the  disputes,  he  shall 
submit  the  question  to  the  Commercial  Court. 

997.1)  Tiie  sole  grounds  for  preferential  payment  are  charges  and  mortgages 
legally  constituted.  The  creditors  who  have  none  in  their  favour  compose  the 
body  of  ordinary  creditors  and  share  in  proportion  to  their  claims  in  the  distribution 
of  the  free  proceeds  of  the  property  of  the  insolvent. 

The  seller  of  moveable  property  which  is  not  paid  for  has  no  preference  over 
it  in  the  case  of  the  bankruptcy  of  the  buyer. 

998.  The  services  of  advocates,  attorneys  or  law-agents  shall  not  be  at  the 
charge  of  the  estate,  where  employed  by  any  creditor  in  the  bankruptcy  proceedings. 

Neither  shall  be  those  of  such  as  are  employed  by  the  insolvent,  unless  in  so 
far  as  the  defence  is  characterised  as  necessary  by  the  Commercial  Court,  which 
shall  estimate  what  ought  to  be  paid. 

999.  A  creditor  on  obhgations  subscribed,  indorsed  or  guaranteed  jointly 
and  severally  by  persons  who  may  afterwards  be  bankrupt,  shall  be  admitted  in 
all  the  bankruptcies  at  the  total  value  of  his  claims,  and  shall  share  in  the  dividends 
which  each  one  of  them  furnishes,  up  to  full  payment. 

The  estates  of  the  co-obligors  have  no  recourse  one  against  the  other  by  reason 
of  dividends  paid,  except  when  the  total  of  such  dividends  exceeds  the  amount 
of  the  capital  and  accessories  of  the  claim.  In  such  case  the  excess  shall  be  restored 
according  to  the  nature  and  order  of  the  respective  obligations  to  the  estates  of  the 
co-obhgors  who  are  guarantors  as  regards  the  others. 

1000.  A  creditor  on  joint  and  several  obligations  who  before  the  bank- 
ruptcy should  have  received  from  a  guarantor  or  co-obligor  any  part  of  his  claim, 
shall  be  admitted  in  the  bankruptcy  of  the  insolvent  in  respect  of  what  remains 
due  to  him,  and  shall  preserve  his  rights  against  the  co-obUgor  or  guarantor  for  the 
like  amount. 

The  guarantor  or  co-obligor  who  has  made  the  payment  shall  be  admitted 
to  claim  for  what  he  has  paid  in  discharge  of  the  insolvent. 

1001.  After  a  claim  guaranteed  by  pledge  has  been  admitted  as  a  liability 
of  the  estate,  the  trustees  may,  on  satisfying  the  debt  with  the  authority  of  the 
Judge,  retake  the  pledge. 

If  the  pledge  shoidd  be  sold  at  the  request  of  the  creditor,  the  excess  of  the 
proceeds  over  the  debt,  should  there  be  any,  shall  be  received  by  the  trustees  for  the 
general  estate. 

1002.  After  the  preferential  creditors  have  been  admitted  as  secured  over 
the  moveable  property,  the  Judge  can  authorize  the  trustees  to  pay  them  with 
the  first  funds  collected. 

1003.  When  the  distribution  of  the  proceeds  of  property  specially  charged 
or  mortgaged  should  be  made  before  or  at  the  same  time  as  that  of  the  proceeds 
of  the  other  property,  the  secured  creditors  or  mortgagees  who  have  not  been  paid 
entirely  by  the  proceeds  of  the  property  specially  charged  in  their  favour,  shall 
rank  with  the  other  creditors  over  the  remaining  property  in  proportion  to  what 
remains  owing  to  them. 

1004.  If  one  or  more  distributions  of  the  proceeds  of  the  property  not  speci- 
ally charged  or  mortgaged  should  precede  the  distribution  of  the  proceeds  of  that 
which  is  so,  the  secured  creditors  or  mortgagees  shall  share  in  the  divisions  in  pro- 
portion to  the  whole  of  their  claims,  subject  to  the  provisions  of  the  following 
articles. 

1005.  After  the  property  specially  charged  or  mortgaged  is  sold,  the  secured 
creditors  or  mortgagees  entitled  to  the  entire  payment  of  their  claims  out  of  the 
proceeds  of  the  sale,  shall  only  receive  from  such  proceeds  that  which  remains  owing 
to  them,  deducting  from  their  total  claim  that  which  according  to  the  preceding 
article  they  should  have  received  from  the  proceeds  of  the  other  property.  The 
sums  so  retained  shall  not  be  applied  to  others  secured  or  mortgagees  in  respect 
of  the  same  property,  ranked  in  order  inferior  to  the  former,  but  shall  be  restored 
to  the  general  estate. 

1)  Cfr.  Note  to  Art.  900. 
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Los  acreedores  privilegiados  6  hipotecarios  que  no  alcanzaren  a  cubrirse  con 
el  precio  de  los  bienes  que  les  esUn  afectos  sino  de  parte  de  sus  creditos,  partici- 
paran  en  la  distnbucion  del  producto  de  los  otros  bienes,  en  proporcion  de  lo  que 
se  les  quede  debiendo,  deduciendo  del  total  de  su  credito  lo  que  les  toco  del 
precio  de  los  bienes  que  les  estuvieren  afectos;  y  si  algo  hubieren  recibido  de 
mas,  segun  esa  proporcion,  en  las  distribuciones  anteriores  del  precio  de  los  otros 
bienes,  se  les  retendra  de  lo  que  les  corresponde  del  precio  de  los  bienes  espeoial- 
mente  afectos  y  se  restituira  a  la  masa  quirografaria. 

Los  acreedores  a  quienes  nada  alcanzare  en  el  precio  de  los  bienes  que  les  estan 
especialmente  afectos,  concurriran  por  la  totalidad  de  sus  crdditos  en  la  masa  quiro- 
grafaria. 

1006.  Los  sindicos  haran  las  debidas  reparticiones,  despues  de  deducidas  las 
costas,  los  demas  gastos  de  la  quiebra  y  los  auxiUos  alimenticios  y  gastos  de  de- 
fensa  que  se  hayan  asignado  al  faUido. 

No  haran  pago  alguno  sin  que  se  les  presente  el  titulo  de  la  acreencia,  en  el 
que  anotaran  las  sumas  que  entreguen  6  hicieren  entregar  en  pago.  Pero  si  no 
fuere  posible  d,  algun  acreedor  la  presentacion  de  su  titulo,  el  Juez  podra  ordenar 
el  pago  con  vista  del  acta  de  caUficacion. 

El  acreedor  firmara  siempre  el  recibo  al  margen  del  estado  de  reparticion. 

1007.  La  presentacion  de  los  acreedores  morosos  no  suspendera  la  ejecucion 
de  las  reparticiones  acordadas  por  elJuez;  pero  si  se  procediere  a  otras  reparticiones 
estando  pendiente  su  calificacion,  dichos  acreedores  seran  comprendidos  por  las 
sumas  que  provisionalmente  determinara  el  Juez,  y  estas  quedaran  reservadas 
hasta  que  la  calificacion  quede  terminada.  . 

Si  fueren  adinitidos,  no  podran  reclamar  devolucion  alguna  de  las  reparticiones 
efectuadas;  pero  si  tendran  derecho  a  tomar  de  las  sumas  aun  no  repartidas  los 
dividendos  que  les  habrian  correspondido  en  las  distribuciones  anteriores. 

1008.  Al  ordenarse  las  reparticiones,  se  acordara  tambien  que  se  reserve  la 
cuota  correspondiente  a  los  domiciliados  fuera  de  Venezuela,  cuyos  terminos  de 
comparecencia  no  esten  aun  vencidos;  y  si  pareciere  al  Juez  que  alguno  de  estos 
creditos  no  esta  colocado  con  exactitud  en  el  balance  podra  ordenar  que  se  reserve 
mayor  suma. 

Vencidos  los  terminos  senalados  para  comparecer  sin  que  bayan  ocurrido  a 
la  calificacion  de  sus  creditos,  las  cantidades  reservadas  seran  repartidas  entre  los 
acreedores  reconooidos. 

1009.  Tambien  se  reservaran  las  porciones  que  a  juicio  del  Juez  puedan  corres- 
ponder  a  los  acreedores  cuya  calificacion  este  controvertida. 

1010.  De  la  fijacion  de  cantidad  que  haga  el  Juez  en  los  casos  de  los  articulos 
anteriores  podra  apelarse  ante  el  Tribunal  de  Comercio. 

1011.  Los  sindicos  presentaran  al  Juez  de  Comercio  todos  los  meses  un  estado 
del  ingreso,  egreso  y  existencias  de  los  fondos  de  la  quiebra  y  una  noticia  de  los 
gastos  que  hayan  de  hacerse.  El  Juez  ordenara,  si  ha  lugar,  una  reparticion  entre 
los  acreedores,  fijara  la  cantidad  y  cuidara  de  que  todos  los  acreedores  sean  ad- 
vertidos. 

1012.  Concluida  que  sea  la  liquidacion,  seran  convocados  los  acreedores  y  el 
fallido  para  el  examen  de  la  cuenta  general  de  los  sindicos. 

En  esa  Junta  exigira  el  Juez  a  los  acreedores  informes  sobre  si  el  fallido  es 
excusable  6  no;  y  se  consignaran  en  el  acta  los  pareceres  y  observaciones  de  loa 
acreedores. 

Concluida  esta  reunion,  el  concurso  queda  disuelto;  y  los  acreedores  recobran 
el  derecho  de  proceder  individuahnente  en  el  ejercicio  de  sus  acoiones. 

1013.  El  Juez  convocara  al  Tribunal  de  Comercio,  el  que  con  vista  del  ex- 
pediente  decidira  si  el  faUido  es  6  no  excusable. 

No  pueden  ser  declarados  excusables:  los  quebrados  fraudulentos,  los  con- 
denados  por  hurto,  esteUonato,  estafa  6  abuso  de  confianza;  ni  los  tutores,  cura- 
dores  6  administradores  de  bienes  ajenos,  que  no  rindieren  su  cuenta  con  pago 
del  saldo. 

1014.  El  fallido  que  fuere  declarado  excusable  tiene  derecho  al  beneficio  de 
competencia. 
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Creditors  secured  or  vdth  mortgage  who  are  not  covered  by  the  proceeds 
of  the  property  charged  in  their  favour  except  to  part  of  their  claims,  shall 
share  in  the  distribution  of  the  proceeds  of  the  other  property  in  proportion 
to  what  remains  owing  to  them,  deducting  from  the  total  of  their  claims  what  re- 
lates to  them  of  the  proceeds  of  the  property  which  should  be  charged  in  their 
favour,  and  if  any  should  have  received  too  much,  according  to  such  proportion, 
in  the  prior  distributions  from  the  proceeds  of  the  other  property,  this  shall  be 
retained  out  of  what  belongs  to  them  of  the  proceeds  of  the  property  specially 
charged,  and  shall  be  restored  to  the  general  estate. 

Creditors  to  whom  nothing  accrues  of  the  proceeds  of  the  property  which  is 
specially  charged  in  their  favour,  shall  rank  for  the  whole  of  their  claims  against  the 
general  estate. 

1006.  The  trustees  shall  make  the  due  divisions,  after  the  deduction  of  the  ex- 
penses, the  other  costs  of  the  bankruptcy,  and  the  ahmentary  provision  and  ex- 
penses of  defence  which  may  have  been  assigned  to  the  insolvent. 

No  payment  shall  be  made  unless  the  title  of  the  claim  is  presented  to  them, 
on  which  they  shall  note  the  sums  they  pay  over  or  of  which  they  make  delivery 
in  payment. 

But  if  it  should  not  be  possible  for  any  creditor  to  present  his  title,  the  Judge 
can  direct  payment  on  view  of  the  record  of  the  ranMng. 

The  creditor  shall  always  sign  the  receipt  on  the  margin  of  the  table  of  distribution . 

1007.  The  applications  of  dilatory  creditors  shall  not  suspend  the  execution 
of  the  distributions  approved  by  the  Judge;  but  if  other  distributions  should  be 
proceeded  with  whilst  their  ranking  is  pending,  such  creditors  shall  be  included  for 
the  sums  which  the  Judge  shall  provisionally  fix,  and  they  shall  become  reserved 
until  the  ranking  is  finished. 

If  they  should  be  admitted,  they  cannot  claim  restitution  of  any  of  the  distri- 
butions made;  but  they  shall  have  the  right  to  take  from  the  sums  not  yet  distri- 
buted the  dividends  which  would  have  belonged  to  them  in  the  former  distributions. 

1008.  When  the  distributions  are  ordered,  it  shaU  also  be  directed  that  there 
be  reserved  the  proportion  belonging  to  those  domiciled  outside  Venezuela, 
whose  periods  of  appearance  are  stiU  not  matured ;  and  if  it  should  seem  to  the  Judge 
that  any  of  such  claims  are  not  stated  accurately  in  the  balance-sheet  he  can  order 
that  a  larger  sum  be  reserved. 

When  the  periods  appointed  for  appearance  have  matured  without  their  hav- 
ing attended  at  the  ranking  of  their  claims,  the  amounts  reserved  shall  be  distri- 
buted between  the  admitted  creditors. 

1009.  There  shall  also  be  reserved  the  portions  which  in  the  opinion  of  the 
Judge  may  belong  to  the  creditors  whose  ranking  is  contested. 

1010.  From  the  fixing  of  the  amount  which  the  Judge  may  make  in  the  cases 
of  the  preceding  articles  there  is  an  appeal  to  the  Commercial  Court. 

1011.  The  trustees  shall  present  to  the  Commercial  Judge  every  month  a 
statement  of  the  payments  in,  the  payments  out  and  balances  of  the  funds  of  the 
estate  and  a  note  of  the  expenses  which  have  to  be  inciured.  The  Judge  shall  order, 
if  there  should  be  occasion,  a  distribution  amongst  the  creditors,  shall  fix  the  amount 
and  shaU  take  care  that  all  the  creditors  may  be  advised. 

1012.  When  the  Uquidation  is  finished,  the  creditors  and  the  insolvent  shall 
be  convened  for  the  scrutiny  of  the  general  account  of  the  trustees. 

At  that  meeting  the  Judge  shall  require  reports  from  the  creditors  on  whether 
the  insolvent  is  or  is  not  excusable;  and  the  views  and  observations  of  the  credi- 
tors shall  be  stated  on  the  record. 

When  such  meeting  is  finished,  the  general  body  becomes  dissolved;  and  the 
creditors  shall  recover  the  right  of  proceeding  individually  in  the  bringing  of  their 
actions. 

1013.  The  Judge  shall  convene  the  Commercial  Court,  which  on  sight  of  the 
record  shall  decide  whether  the  insolvent  is  or  is  not  excusable. 

They  cannot  be  declared  excusable  who  are:  fraudulent  bankrupts,  those  con- 
demned for  theft,  fraud,  deceit  or  breach  of  faith ;  nor  tutors,  curators  or  admini- 
strators of  the  property  of  another,  who  should  not  render  their  accounts  and  pay 
the  balance. 

1014.  An  insolvent  who  should  be  declared  excusable  has  the  right  to  the 
benefit  of  competence  (beneficium  competentiae). 
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Seccion  XIII.    De  los  recursos  contra  las  decisiones  dadas  en  los 

juicios  de  quiebra. 
1015.^)    La  revocacion  de  los  autos  en  que  se  niegue  6  se  haga  la  declaracion 
de  qixiebra,  6  se  fije  la  6poca  de  la  cesacion  de  los  pagos,  debe  pedirse  ante  el  mismo 
Juez  que  los  dicto,  quien  para  decidir  se  asociara  con  los  conjueces  mercantiles. 

El  fallido  y  los  acreedores  domiciliados  en  el  lugar  del  juioio  pueden  pedirla 
dentro  de  ocho  dias  despu6s  de  expedido  el  auto  que  niegue  la  declaracion  de  quie- 
bra,  6  de  publicados  en  los  terminos  prescritos  en  el  articulo  915  los  que  declaren 
la  quiebra  y  fijen  la  epoca  de  la  cesacion  de  los  pagos. 

Los  acreedores  domiciliados  fuera  del  lugar  del  juicio  podran  pedir  la  revo- 
catoria  del  auto  que  declare  la  quiebra  6  fije  la  epoca  de  la  cesacion  de  los  pagos 
hasta  el  dia  senalado  para  la  calificaci6n  de  los  creditos. 

Los  demas  terceros  interesados  podran  oponerse  a  los  efectos  de  esta  fijacion, 
siempre  que  se  quiera  hacerlos  valer  contra  eUos. 

Las  determinaciones  del  Tribunal  de  Comercio  en  los  casos  de  este  articulo 
son  apelables,  considerandose  como  dictadas  en  primera  instancia;  pero  las  que 
declaren  la  quiebra  6  mantengan  la  declaracion  hecha  por  el  Juez  se  ejecutaran, 
no  obstante  apelacion. 

1016.  De  las  determinaciones  que  el  Juez  de  Comercio  dictare  en  la  adminis- 
tracion  de  la  quiebra  no  se  concede  apelacion  sino  en  los  casos  expresamente  deter- 
minados  por  la  ley;  y  en  tales  casos  conocera  de  la  apelacion  el  Tribunal  de  Comercio, 
supUendose  el  Juez  con  arreglo  a  la  Ley  Organica  de  Tribunales.  La  apelacion  se 
oira  solo  en  el  efecto  devolutivo,  y  la.  resolucion  del  Tribunal  es  inapelable. 

1017.2)  gon  apelables  ante  el  Tribunal  Superior  en  el  efecto  devolutivo  sola- 
mente  el  auto  que  acuerde  el  arresto  del  faUido,  el  que  niegue  su  libertad  y  el  que 
la  acuerde  bajo  fianza. 

1018.3)  Se  seguiran  las  reglas  establecidas  en  el  Titulo  III,  Libro  Cuarto  de 
este  Codigo,  sobre  apelacion  y  demas  recursos  contra  las  sentencias  interlocutorias 
6  definitivas,  cuando  no  haya  disposicion  especial  en  este  Titulo. 

1019.  El  termino  para  apelar  sera  el  de  tres  dias,  en  todas  las  instancias, 
en  todo  caso  en  que  haya  lugar  al  recurso  en  los  procedimientos  de  quiebra. 

Seccion  XIV.    De  la  rehabilitacion. 

1020.  El  fallido  que  haya  satisfecho  sus  deudas  integramente  6  por  lo  menos 
en  la  proporcion  a  que  queden  reducidas  por  el  convenio,  con  los  intereses  y  gastos 
que  scan  de  su  cargo,  tiene  derecho  a  ser  rehabiUtado. 

Si  la  quiebra  hubiere  sido  de  una  compania  de  comercio,  ninguno  de  los  socios 
podra  ser  rehabiJitado  sino  despu6s  de  extinguidas  todas  las  deudas  sociales,  con 
arreglo  a  este  articulo.  Pero  esta  disposici6n  no  comprende  al  socio  con  quien  la 
junta  de  acreedores  haya  hecho  convenio  por  separado. 

1021.  Por  la  rehabilitacion  cesan  todas  las  interdicciones  legales  a  que  por 
la  quiebra  estaba  sometido  el  faUido. 

1022.  La  rehabilitacion  se  pedira  al  Tribunal  de  Comercio  de  la  jurisdiccion 
en  que  se  siguio  el  juicio  de  quiebra. 

El  soUcitante  presentara  los  comprobantes  de  su  solvencia. 
El  Juez  hara  pubUcar  la  solicitud  por  edictos  y  por  la  prensa,  si  fuere  posible, 
practicard  las  diligencias  de  reconocimiento  y  demas  necesarias  para  acreditar 
a  verdad  de  los  hechos.    Vencidos  dos  meses  desde  la  fijacion  de  los  edictos,  con- 
vocara  al  Tribunal  de  Comercio  para  que  resuelva. 

La  resolucion  que  acuerde  la  rehabilitacion  se  pubhcara  en  los  periodicos  ofi- 
ciales  que  seiiale  el  interesado. 

1023.  No  se  acordara  la  rehabilitacion  a  los  que  segiin  el  articulo  1013  no 
pueden  ser  declarados  excusables  sino  cinco  anos  despues  de  haber  cumplido  su 

1)  Cfr.  capitulo  III  del  Procedimiento.  —  ^)  Se  dice  que  la  apelacion  de  un  auto  se  ha 
oido  »en  el  efecto  devolutivo  solamente«,  cuando  dicho  auto  ha  sido  ejecutado,  no  obstante 
hab6rsele  dado  cvirso  &  aquel  recurso.  —  »)  Cfr.  art.  1090  y  N."  43,  II  del  Procedimiento. 
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Section  XIII.     Of  appeals   against  decisions  given   in   bankruptcy 

proceedings. 

1015.1)  The  revocation  of  decrees  in  which  an  adjudication  in  bankruptcy  is 
refused  or  made,  or  the  time  of  stoppage  of  payment  is  fixed,  must  be  sought 
before  the  same  judge  as  made  the  decree,  who  for  the  decision  shall  be  assisted 
by  commercial  assessors. 

The  insolvent  and  the  creditors  domiciled  in  the  place  of  the  proceedings  can 
seek  it  within  eight  days  after  the  issue  of  the  decree  which  refuses  the  adjudi- 
cation, or  of  the  pubUcation  within  the  periods  prescribed  in  art.  915  of  decrees 
adjudicating  the  bankruptcy  and  fixing  the  time  of  the  stoppage  of  payment. 

Creditors  domiciled  outside  the  place  of  proceeding  may  demand  a  revocation 
of  the  decree  adjudicating  bankruptcy,  or  fixing  the  time  of  the  stoppage  of  pay- 
ment, up  to  the  day  appointed  for  the  ranking  of  the  claims. 

Other  interested  third  persons  can  oppose  the  results  of  the  fixing  such  time, 
whenever  it  should  be  desired  to  make  it  available  against  them. 

The  decisions  of  the  Commercial  Court  in  the  cases  of  this  article  are  subject 
to  appeal,  being  regarded  as  pronounced  as  if  in  a  Court  of  first  instance;  but 
those  which  adjudicate  the  bankruptcy  or  uphold  the  adjudication  made  by  the 
Judge  shall  be  put  in  execution,  notwithstanding  appeal. 

1016.  The  decisions  which  the  Commercial  Judge  pronounces  in  the  management 
of  the  bankruptcy  are  not  the  subject  of  appeal  except  in  the  cases  expressly 
defined  by  law;  and  in  such  cases  the  Commercial  Court  shall  take  cognizance  of 
the  appeal,  the  Judge  being  assigned  in  accordance  with  the  organic  Law  of  Courts. 
The  appeal  shall  be  heard  without  execution  being  stayed,  and  the  decision  of 
the  Court  is  not  appealable. 

1017.2)  A.  decree  directing  the  arrest  of  the  bankrupt,  that  which  refuses  his 
freedom  or  grants  it  under  bail,  is  appealable  to  the  Superior  Court  without  a  stay 
of  execution. 

1018.3)  The  rules  set  forth  under  Title  III,  Book  Four  of  this  Code,  on 
appeals  and  other  reviews  of  interlocutory  or  final  judgments  shall  be  followed, 
when  there  is  no  special  provision  in  this  Title. 

1019.  The  period  for  appeal  shall  be  three  days,  in  all  Courts,  in  every  case 
in  which  there  should  arise  a  right  of  review  in  bankruptcy  proceedings. 

Section  XIV.    Of  the   (insolvent's)   discharge. 

1020.  The  insolvent  who  has  wholly  satisfied  his  debts,  or  at  the  least  in  the 
proportion  to  which  they  are  reduced  by  the  scheme  of  arrangement,  with 
interest  and  expenses  which  are  at  his  charge,  has  the  right  to  be  discharged. 

If  the  bankruptcy  should  have  been  of  a  commercial  partnership,  none  of  the 
members  can  be  discharged  except  after  all  the  partnership  debts  have  been  ex- 
tinguished, in  accordance  with  this  article.  But  this  provision  does  not  include 
the  partner  with  whom  the  body  of  creditors  may  have  made  a  separate  arrange- 
ment. 

1021.  By  the  discharge,  all  legal  interdictions  to  which  the  insolvent  was 
subject  through  the  bankruptcy  cease. 

1022.  The  discharge  shall  be  requested  from  ihe  Commercial  Court  of  the 
jurisdiction  in  which  the  bankruptcy  proceedings  took  place. 

The  applicant  shaU  lodge  proofs  of  his  solvency. 

The  Judge  shall  cause  the  application  to  be  published  by  placards  and  through 
the  press,  if  possible,  and  shall  take  steps  by  way  of  examination  and  other  steps 
necessary  to  prove  the  truth  of  the  facts.  When  two  months  have  elapsed  from  the 
fixing  of  the  placards,  he  shall  convene  the  Commercial  Court  to  decide. 

The  decision  which  grants  the  discharge  shall  be  published  in  the  official  perio- 
dicals which  the  person  concerned  may  appoint. 

1023.  The  discharge  shall  not  be  granted  to  those  who  according  to  art.  1013 
cannot  be  declared  free  from  blame  until  five  years  after  having  served  their 


1)  Cfr.  Chap.  Ill  of  Procedure.  —  ^)  It  is  said  that  a  decree  has  been  heard  "en  el 
efecto  devolutivo  solamente"  when  such  decree  has  been  put  in  execution,  notwithstand- 
ing that  an  opportunity  has  been  given  for  review.  —  3)  Cfr.  Art.  1090  and  No.  43  II  of 
Procedure. 
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condena,  si  acreditaren  que  en  ese  tiempo  han  observado  una  conducta  irrepren- 
sible  y  que  han  pagado  sus  deudas  en  los  terminos  prescritos  en  este  Titulo. 

1024.  El  quebrado  simplemente  culpable  podra  ser  rehabilitado,  con  arreglo 
*  l^s  *[gPo^ciones  anteriores,  despu6s  que  haya  cumplido  su  condena. 

1025.  El  falHdo  puede  ser  rehabihtado  despues  de  su  muerte. 

Titulo  HI.    De  las  quiebras  de  menor  cuantia. 

1026.1)  El  Juez  de  Distrito  6  Departamento  es  competente  para  toda  quiebra 
en  que  el  monto  de  las  acreencias  no  exceda  de  diez  mil  bolivares  y  podra  en  con- 
secuencia  declararlas  y  conocer  en  eUas  con  las  mismas  faoultades  de  los  Jueces 
de  Primera  Instancia  en  lo  Mercantil  en  las  de  cuantia  superior,  aplicando  las  dis- 
posiciones  de  este  Titulo. 

Si  del  acta  de  calificacion  resultare  que  los  creditos  exceden  de  diez  mil  boli- 
vares, se  pasara  el  expediente  al  Juez  de  Primera  Instancia  competente. 

1027.  Declarada  la  quiebra,  se  procedera  a  seUar  el  estableoimiento,  a  ase- 
gurar  con  Uaves  y  poner  seUos  a  la  caja,  escritorios,  libros,  papeles,  piezas  y  de- 
positos  donde  estuvieren  las  mercancias,  frutos  y  efectos,  y  se  establecera  la  custodia 
necesaria. 

1028.  Por  el  laismo  decreto,  que  se  publicara  por  carteles  y  por  la  imprenta, 
el  mismo  dia  6  el  inmediato,  convocara  el  Juez  a  los  acreedores  del  fallido  para 
que  comparezcan  al  cuarto  dia  a  la  hora  que  designe,  con  los  comprobantes  de 
sus  creditos;  y  prevendra  al  fallido  que  presente  dentro  del  tercero  dia  el  iaven- 
tario  completo  de  su  activo  y  las  listas  de  sus  acreedores,  si  no  hubiere  presentado 
ya  un  balance. 

Los  acreedores  podran  concurrir  por  medio  de  representantes,  a  quienes  bastara 
una  autorizacion  por  carta,  por  telegrafo  6  cable. 

1029.  Reunidos  los  acreedores,  procederan  a  considerar  los  documentos  de  los 
creditos,  exponiendo  cada  acreedor  su  parecer  respecto  de  ellos,  poniendose  cons- 
tancia  de  los  que  fueren  admitidos  y  de  los  que  fueren  objetados.  Luego  los  acree- 
dores cuyos  creditos  hayan  sido  admitidos  presentaran  una  tema  de  acreedores 
6  de  otros  comerciantes  para  que  el  Juez  elija  de  eUos  el  Uquidador  de  la  quiebra; 
y  si  los  acreedores  lo  pidieren,  otra  de  abogados  y  en  su  defecto  de  procuradores, 
para  que  el  Juez  eUja  el  que  haya  de  asesorar  al  Uquidador.  Los  elegidos  prestaran 
aceptacion  y  juramento. 

1030.  Aceptado  el  cargo  de  Uquidador,  procedera  el  Juez  a  levantar  los  seUos 
y  a  entregarle  todo  lo  asegurado  y  cuanto  constituya  el  activo  del  faUido,  firmando 
el  Uquidador  el  correspondiente  inventario  y  justiprecio  acompanado  de  un  dele- 
gado  de  la  mayoria  de  acreedores  y  de  otro  del  deudor  6  de  este  mismo,  si  lo  pre- 
fieren,  6  en  su  defecto  elegido  por  el  Juez. 

Los  documentos  de  credito  presentados  por  los  acreedores  le  seran  pasados 
tambien  al  Uquidador  junto  con  el  balance  y  Usta  de  acreedores. 

1031.  El  Uquidador  formara  cuanto  antes  un  estado  general  con  la  Usta  de- 
tallada  de  los  acreedores  del  faUido  y  los  titulos  de  los  acreedores  y  resumen  del 
inventario  y  justiprecio,  con  apreciacion  prudencial  de  los  deudores  y  de  las  causas 
de  la  quiebra. 

1032.  Por  una  Usta  y  boleta  y  por  la  prensa,  el  Uquidador  citara  para  el  tercer 
dia  a  la  hora  que  designe  a  los  acreedores  y  al  deudor,  para  que  impuestos  del  estado 
general,  acepten  li  objeten  especificamente  los  creditos  en  cantidad  6  caUdad.  Sobre 
las  cuestiones  que  surjan  respecto  de  los  creditos  procurara  el  Uquidador  que  se 
arreglen  los  respectivos  interesados;  y  si  no  hubiere  avenimiento  pasara  todo  lo 
conducente  al  Tribimal  dentro  del  tercero  dia,  para  que  las  resuelva  en  juicio  verbal 
con  apelacion  al  Tribunal  pleno. 

Si  no  surgieren  cuestiones  6  se  lograre  el  avenimiento,  se  excitara  al  deudor 
y  a  los  acreedores  a  hacer  algiin  arreglo  6  convenio,  siempre  que  no  resulten  sos- 
pechas  fundadas  de  culpabiUdad  6  fraude  por  parte  del  faUido;  caso  en  el  cual  se 
pasara  al  Juzgado  del  Crimen  copia  de  todo  lo  conducente. 


1)  Cfr.  N.°  6,  II  del  Prooedimiento. 
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sentence,  and  then  only  if  during  such  time  they  have  observed  a  course  of  conduct 
■without  reproach  and  that  they  have  paid  their  debts  witliin  the  periods  prescribed 
in  this  Title. 

1024.  A  bankrupt  merely  reprehensible  can  be  discharged  in  accordance 
with  the  former  provisions,  after  he  has  served  his  sentence. 

1025.  An  insolvent  can  be  discharged  after  his  death. 

Title  III.    Of  bankruptcies  of  small  amount. 

1026.1)  The  Judge  of  the  District  or  Department  can  deal  with  any  bankruptcy 
in  which  the  amoimt  of  the  claims  does  not  exceed  ten  thousand  bolivares,  and  shall 
consequently  adjudicate  and  act  therein  with  the  like  powers  as  those  of  the  Judges 
of  First  Instance  on  the  Commercial  side  in  bankruptcies  of  higher  amount,  applying 
the  provisions  of  this  Title. 

If  from  the  record  of  ranking  it  follows  that  the  claims  exceed  ten  thousand 
bolivares,  the  file  shall  be  transferred  to  the  competent  Judge  of  First  Instance. 

1027.  On  adjudication  of  bankruptcy,  the  business  house  shall  be  closed,  by 
securing  with  keys  and  placing  seals  on  the  safe,  desks,  books,  papers,  rooms  and 
warehouses  where  the  goods,  produce  and  effects  shall  be,  and  the  necessary  watch- 
men shall  be  established. 

1028.  By  the  like  decree,  which  shall  be  pubUshed  by  posters  and  through 
the  press,  on  the  same  or  the  next  day,  the  Judge  shall  convene  the  creditors  of  the 
insolvent  in  order  that  they  may  attend  on  the  fourth  day  at  the  hour  appointed, 
together  with  the  vouchers  of  their  claims;  and  shall  notify  the  insolvent  that  he 
rnust  lodge  within  three  days  the  complete  inventory  of  his  assets  and  the  Usts  of 
his  creditors,  if  he  should  not  have  already  lodged  a  statement  of  affairs. 

The  creditors  can  attend  by  representatives,  to  whom  an  authority  by  letter, 
telegram  or  cable  shall  suffice. 

1029.  When  the  creditors  are  assembled,  they  shall  proceed  to  take  into  con- 
sideration the  documents  of  the  claims,  each  creditor  stating  his  view  regarding 
them,  a  note  being  made  of  those  which  are  admitted  and  of  those  which  are 
rejected.  Afterwards  the  creditors  whose  claims  have  been  admitted  shall  present  a 
list  of  three  creditors  or  of  other  traders  from  which  the  Judge  shall  select  the  hqui- 
dator  of  the  bankruptcy;  and  if  the  creditors  should  request  it.anotherlist  of  advo- 
cates and  failing  them  of  solicitors,  in  order  that  the  Judge  may  select  one  as  the 
assessor  to  the  liquidator.   Those  selected  shall  formally  accept  and  take  the  oath. 

1030.  When  the  office  of  liquidator  is  accepted,  the  Judge  shall  proceed  to 
remove  the  seals  and  deUver  to  him  everything  secured  and  whatever  may  constitute 
the  assets  of  the  insolvent,  the  liquidator  signing  the  corresponding  inventory  and 
valuation,  accompanied  by  a  delegate  of  the  majority  of  creditors,  and  by  one 
of  the  debtor  or  by  the  debtor  himself,  if  he  should  prefer  it,  or  by  one  chosen 
by  the  Judge  in  his  default. 

The  documents  of  claim  presented  by  the  creditors  shall  also  be  handed  to 
the  liquidator,  together  with  the  balance-sheet  and  Ust  of  creditors. 

1031.  The  liquidator  shall  as  soon  as  possible  frame  a  general  statement  of 
affairs  with  a  detailed  list  of  the  creditors  of  the  insolvent  and  the  securities  of 
the  creditors  and  summary  of  the  inventory  and  valuation,  and  a  careful  report 
upon  the  debtors  and  of  the  causes  of  the  bankruptcy. 

1032.  By  a  pubhshed  Ust  and  through  the  press,  the  Uquidator  shall  convene, 
for  the  third  day  at  the  hour  appointed,  the  creditors  and  the  debtor  in  order  that, 
being  informed  of  the  statement  of  affairs,  they  may  accept  or  specifically  object  to 
the  claims  in  amount  or  nature.  Upon  the  questions  which  may  arise  regarding  claims 
the  hquidator  shall  endeavour  to  get  the  respective  parties  concerned  to  agree; 
and  if  there  is  no  agreement  he  shall  hand  over  to  the  Court  within  three  days  all 
that  is  material,  in  order  that  it  may  decide  them  by  summary  (verbal)  process, 
with  appeal  to  the  fuU  Court. 

If  no  questions  should  arise  or  if  the  agrement  should  be  arrived  at,  the  debtor 
and  the  creditors  shall  be  urged  to  make  some  arrangement  or  agreement,  whenever 
substantial  suspicions  of  misconduct  or  fraud  on  the  part  of  the  insolvent  do  not 
arise;  a  case  in  which  a  copy  of  all  the  proceedings  shall  be  forwarded  to  the 
Criminal  Court. 


1)  Cfr.  No.  6,  II  of  Procedure. 
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1033.  El  convenio  necesitard  para  su  validez  el  voto  de  las  dos  terceras  partes 
de  los  acreedores  cuyos  cr6ditos  han  sido  aceptados. 

Si  lo  reune,  serd.  obligatorio  para  todos  los  acreedores  y  se  llevara  a  ejecucidn 
inmediatamente.  Pero  si  hubiere  oposicioD  al  convenio,  alegandose  alguna  causa 
legal  conforme  a  las  disposiciones  de  las  Secciones  anteriores  respectivas,  se  pa- 
sard  todo  lo  conducente  al  Tribunal  para  que  resuelva  en  juicio  verbal  con  ape- 
lacion  al  Tribunal  pleno. 

De  todo  se  pondra  constancia  en  el  acta  respectiva. 

1034.  Caso  de  no  haber  convenio,  el  liquidador  continuara  la  liquidacion 
realizando  la  existencia  basta  por  la  mitad  del  justiprecio. 

Para  vender  por  menos  precio  se  necesitara  la  autorizacion  del  Juez. 

Los  fondos  se  depositaran  en  un  banco  6  en  una  casa  de  comercio  respetable. 

1035.  Concluida  la  realizacion,  el  liquidador  establecera  el  orden  de  los  pagos, 
oido  el  asesor,  y  lo  pasara  al  Juez  para  que  ordene  el  reparto,  debiendose  separar 
lo  necesario  para  atender  a  los  creditos  que  aun  no  estuvieren  admitidos. 

1036.  El  liquidador,  oido  el  asesor,  resolvera  toda  cuestion  de  pura  adminis- 
tracion  y  liquidacion,  y  llevara  a  cabo  lo  resuelto,  salvo  el  recurso  de  cualquier 
oponente  al  Tribunal,  que  resolvera  en  juicio  verbal  con  apelacion  al  Tribunal  pleno. 

Las  demas  cuestiones,  sobre  todo  si  pueden  afectar  algun  derecho,  se  Uevaran 
al  Tribunal,  que  las  resolvera  en  juicio  verbal  con  apelacion  al  Tribunal  pleno. 

1037.  En  todo  lo  demas  no  previsto  en  este  Titulo,  se  aplicaran  las  dispo- 
siciones sobre  la  quiebra  de  mayor  cuantia;  pero  los  procedimientos  seran  los  de 
los  juicios  verbales,  amoldandose  a  ellos  los  lapsos  fijados  que  el  Juez  reducirA  en 
cada  caso  de  modo  prudencial,  designandolo  expresamente. 

1038.  Tanto  el  Tribunal  como  el  liquidador  actuaran  en  papel  comun. 

Del  producto  del  activo  se  separara  el  veinte  por  ciento,  que  se  distribuird 
asi:  doce  para  el  liquidador  y  asesor,  seis  para  todo  lo  actuado  en  el  Tribunal,  y 
dos  para  la  renta  de  papel  sellado. 

Los  honorarios  de  los  abogados  eorreran  a  cargo  de  las  personas  que  los  em- 
plearen.  

Libro  cuarto.    De  la  jurisdiccion  comercial. 
Titulo  I.    De  los  tribunales  de  comercio. 

1039.1)  La  jurisdiccion  comercial  es  plena  en  los  asuntos  que  la  ley  somete  4 
su  competencia. 

Conoce  de  todas  las  incidencias  que  pueden  ocurrir  en  el  curso  de  una  causa. 

Ejecuta  6  hace  ejecutar  sus  determinaciones. 

1040.2)  La  autoridad  competente  determinara  las  localidades  donde  deben 
organizarse  los  Tribunales  de  Comercio  a  que  se  refiere  este  Titulo. 

1041.  A  falta  de  disposicion  especial,  el  Juez  de  Comercio  sera  nombrado 
por  la  autoridad  que  segtin  la  Ley  Organica  de  Tribunales  nombra  los  Jueces  que 
ejercen  jurisdiccion  ordmaria  en  primera  instancia;  y  el  Secretario  sera  nombrado 
por  el  Juez,  quien  podra  removerlo  Hbremente. 

1042.  El  Tribunal  tendra  ademas  para  el  servicio  economico  un  alguacil  por 
cuyo  medio  bara  las  citaciones  y  arrestos,  el  cual  sera  nombrado  ppr  el  Juez,  quien 
podra  removerlo  Hbremente. 

1043.  La  disposicion  que  establezca  el  Juzgado  especial  de  Comercio  en  pri- 
mera instancia,  designara  los  sueldos  del  Juez,  Secretario  y  alguacil;  y  determi- 
nara el  periodo  y  territorio  para  el  ejercicio  de  su  jurisdiccion. 

1044.3)  Para  ser  Juez  de  Comercio  se  requiere:  Ser  abogado  y,  caso  de  no 
haberlo,  ser  6  haber  sido  comerciante  por  mayor,  con  cinco  anos  de  ejercicio;  tener 

1)  Cfr.  N.°  1,  III  del  Procedimiento.  —  «)  Cfr.  N.°  2,  III  del  Procedimiento.  —  »)  Cfr. 
N.°  2,  III  del  Procedimiento. 
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1033.  The  arrangement  shall  need  for  its  validity  the  vote  of  two-thirds  of  the 
creditors  whose  claims  have  been  accepted. 

If  it  obtains  it,  it  shall  be  obhgatory  for  all  the  creditors  and  shall  be  carried 
into  operation  forthwith.  But  if  there  should  be  opposition  to  the  arrangement, 
and  any  legal  ground  in  conformity  with  the  provisions  of  the  former  sections 
respectively  is  alleged,  everything  material  shall  be  forwarded  to  the  Court  in  order 
that  it  may  decide  the  matter  by  summary  process  (verbal  action),  with  an  appeal 
to  the  fuU  Court. 

An  entry  of  everything  shall  be  made  on  the  particular  record. 

1034.  In  case  of  there  being  no  agreement,  the  liquidator  shall  continue  the 
liquidation,  realizing  the  assets  at  half  the  estimate  at  least. 

To  seU  for  less,  the  authority  of  the  Judge  shall  be  necessary. 

The  funds  shall  be  deposited  in  a  bank  or  with  a  commercial  house  of  repute. 

1035.  When  the  realization  is  finished,  the  liquidator  shall  decide  the  order 
of  payment,  after  audience  of  the  assessor,  and  shall  forward  it  to  the  Judge,  for 
him  to  direct  the  division,  it  being  necessary  to  set  aside  enough  to  provide  for 
the  claims  which  should  not  yet  have  been  admitted. 

1036.  The  liquidator,  the  assessor  having  been  heard,  shall  decide  every 
question  of  mere  management  and  winding-up,  and  shall  carry  out  whatever  has 
been  decided  on,  saving  a  right  of  appeal  to  the  Court  on  the  part  of  any  one 
objecting,  to  be  decided  by  summary  process  (verbal  action),  with  an  appeal  to 
the  fuU  Court. 

Other  questions,  above  all  if  they  can  affect  any  right,  shall  be  brought 
before  the  Court,  which  shall  decide  them  by  summary  proceeding  (verbal  action), 
with  an  appeal  to  the  full  Court. 

1037.  In  regard  to  anything  not  provided  for  in  this  Title,  the  provisions  on 
bankruptcies  of  larger  amount  shall  be  apphed;  but  the  proceedings  shall  be  sum- 
mary, adjusting  thereto  the  periods  prescribed,  which  the  Judge  shall  in  each 
case  reduce  at  his  discretion,  expressly  stating  the  reduction. 

1038.  The  Court,  as  well  as  the  liquidator,  shall  record  on  ordinary  paper. 
From  the  proceeds  of  the  assets  twenty  per  cent  shall  be  set  apart,  which  shall 

be  distributed  thus;  twelve  per  cent  for  the  liquidator  and  assessor,  six  for  all  the 
proceedings  in  the  Court,  and  two  for  the  cost  of  stamped  paper. 

The  fees  of  advocates  shall  be  at  the  charge  of  the  persons  who  employ  them. 


Fourth  Book.    Of  Commercial  Jurisdiction. 


Title  I.    Of  commercial  courts. 

1039.^^)  Commercial  jurisdiction  is  complete  in  matters  which  the  law  sub- 
mits to  its  competence. 

It  has  cognizance  of  aU  interlocutory  matters  which  can  happen  in  the  course 
of  a  suit. 

It  executes  or  causes  to  be  executed  its  decisions. 

1040.2)  The  competent  authority  shall  define  the  locahties  in  which  Commer- 
cials Courts  referred  to  in  this  title  shall  be  organized. 

1041.  In  default  of  special  provision,  the  Commercial  Judge  shall  be  nominated 
by  the  authority  which,  according  to  the  Organic  Law  of  the  Courts,  shall  nominate 
the  Judges  who  may  exercise  ordinary  jurisdiction  of  first  instance;  and  the  Ee- 
gistrar  shall  be  nominated  by  the  Judge,  who  can  freely  remove  him. 

1042.  The  Court  shall  further  have  for  its  formal  service  a  bailiff  through  whom 
it  may  make  citations  and  arrests,  who  shaU  be  nominated  by  the  Judge,  and  who 
can  freely  be  removed  by  him. 

1043.  The  provision  which  estabhshes  the  special  Comrnercial  Jurisdiction 
of  first  instance,  shall  appoint  the  salaries  of  the  Judge,  Registrar  and  bailiff; 
and  shall  fix  the  period  and  territory  for  the  exercise  of  their  jurisdiction. 

1044.^)    In  order  to  be  a  Commercial  Judge  it  is  necessary: 

To  be  an  advocate,  or  where  there  is  not  one,  to  be  or  to  have  been  a  wholesale 

1)  Cfr.  No.  1,  III  of  the  Procedure.  —  2)  Cfr.  No.  2,  III  of  the  Procedure.  —3)  Cfr.  No.  2, 
III  of  the  Procedure. 
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veinte  y  cinco  anos  de  edad  y  ser  ciudadano  de  Venezuela  en  el  ejercicio  de  su3 
derechos  politicos  y  civiles. 

1045.1)  Para  que  un  comerciante  pueda  ser  conjuez  6  asociado  en  los  Tribu- 
nales de  Comercio  de  todos  los  grades,  se  requiere :  Ser  6  haber  sido  comerciante 
por  mayor,  con  tres  anos  de  ejercicio;  —  Tener  veinte  y  cinco  anos  de  edad;  — 
Ser  vecino  del  lugar  en  que  reside  el  Tribunal. 

1046.  No  pueden  ser  Jueces  ni  conjueces :  Los  comerciantes  que  hayan  heoho 
quiebra  y  no  hayan  obtenido  su  rehabUitaoion;  —  Los  que  no  sepan  leer  ni 
escribir;  —  Los  que  hayan  sido  condenados  por  infraccion  de  los  articulos  876  y 
984  de  este  Codigo ;  —  Los  que  segun  las  leyes  vigentes  no  pueden  ser  Jueces  ni 
conjueces  en  general,  exceptuandose,  respeoto  de  los  conjueces,  la  incapacidad 
proveniente  de  falta  de  ciudadania. 

1047.  No  podran  ser  simultaneamente  miembros  de  un  mismo  Tribunal  los 
consocios  de  comercio,  ni  los  parientes  hasta  el  cuarto  grado  de  consanguinidad 
y  segundo  de  afinidad,  ambos  inclusive. 

Si  la  afinidad  sobreviniere  a  la  eleccion,  sera  sustituido  el  que  la  originare. 

1048.2)  En  los  lugares  en  que  no  estuvieren  organizados  los  Tribunales  de 
Oomercio,  los  ordinarios  ejerceran  la  jurisdiccion  mercantU  contenciosa  y  no  con- 
tenciosa,  en  los  casos  que  ocurran,  apHcando  las  disposiciones  de  este  Codigo. 

1049.3)  La,  jurisdiccion  comercial  en  primera  instancia  se  ejerce  por  los  Tri- 
bunales civUes  de  igual  grado,  solos;  y  en  los  casos  en  que  por  mandate  de  la  ley 
deba  reunirse  el  Tribunal  pleno  6  en  que  las  partes  interesadas  solicitaren  el  nom- 
bramiento  de  conjueces  mercantiles  que  se  asocien  al  Juez  para  las  sentencias,  se 
elegiran  dos  de  la  misma  manera  y  conforme  a  las  disposiciones  establecidas  para 
la  eleccion  de  asociados  en  el  Codigo  de  Procedimiento  Civil. 

En  los  procedimientos  de  atrasos  y  de  quiebra  los  dos  conjueces  seran  elegidos 
«n  la  primera  reunion  de  acreedores,  uno  por  parte  de  los  acreedores  que  asistan 
y  otro  por  parte  del  sindico,  de  la  manera  indicada;  y  los  asi  elegidos  lo  seran  du- 
rante todo  el  procedimiento,  salvo  que  por  haber  controversias  especiales  deban 
elegirlos  las  partes  interesadas  en  eUas. 

En  segunda  y  tercera  instancia  la  jurisdiccion  la  ejerceran  los  Tribunales  ci- 
viles  de  igual  grado  solos,  a  menos  que  las  partes  pidieren  la  concurrencia  de  con- 
jueces, en  cuyo  caso  seran  elegidos  de  la  manera  ya  dicha,  dos  dias  antes  del  fijado 
para  empezar  la  relacion  de  la  causa  6  recurso. 

En  todo  caso  y  en  todos  los  tribunales  de  instancia,  los  conjueces  deben  ser 
abogados  6  comerciantes. 

1050.  En  los  Tribunales  de  Distrito  6  Departamento  los  conjueces  pueden 
ser  abogados,  6  comerciantes  por  menor  con  tres  anos  de  ejercicio. 

1051.  Los  Tribunales  de  Parroquia  6  Municipio  conooerAn  por  si  solos  sin 
conjueces;  pero  observando  el  procedimiento  mercantil. 

1052.  Los  conjueces  mercantiles  prestaran  el  juramento  legal  al  aceptar  su 
encargo;  y  devengaran  los  mismos  derechos  que  en  la  ley  de  arancel  se  asigna  a 
los  asociados. 

1053.  Los  Jueces  mercantiles  duraran  en  sus  funciones  los  mismos  periodos 
que  los  ordinarios;  pero  los  que  estuvieren  en  ejercicio  continuaran  en  el  desem- 
peno  de  su  cargo  hasta  que  sean  sustituidos. 

1054.  Las  faltas  absolutas,  temporales  y  accidentales  de  los  Jueces  mercan- 
tiles en  todos  los  grados  de  la  jurisdiccion,  se  llenaran  como  lo  disponga  la  ley  or- 
ganica  de  Tribunales  ordinarios,  aun  respecto  de  los  Jueces  de  Comercio  especial- 
mente  nombrados  con  este  caracter. 

1055.  Las  faltas  absolutas  de  los  conjueces  se  llenaran  por  nueva  eleccion  de 
la  parte  a  quien  corresponda  escojer,  de  la  terna  presentada  por  la  contraria  6  por 
•el  Juez  a  falta  de  esta. 

1056.  Los  Presidentes  de  los  Tribunales  de  todos  los  grados  de  la  jurisdiccion, 
tienen  facultad  para  compeler  d.  los  conjueces  al  desempeno  de  sus  funciones. 

Pueden  anticipar  y  prorrogar  las  boras  de  audiencia.  ■ 
Deben  hacer  observar  orden  en  el  recinto  del  Tribunal. 
Pueden  compeler  a  los  testigos  a  comparecer,  si  no  se  haUaren  legitimamente 
impedidos. 

1)  Cfr.  N.°  2,  III  del  Procedimiento.  —  ^)  Cfr.  la  introduccion  del  Procedimiento  in  fine. 
—  3)  Cfr.  N.°  3,  III  del  Procedimiento. 
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merchant,  with  five  years  experience;  to  be  twenty-five  years  of  age  and  to  be  a 
citizen  of  Venezuela  ia  enjoyment  of  his  political  and  civH  rights. 

1045.1)  In  order  that  a  merchant  may  be  assessor  or  associate  in  commer- 
cial courts  of  every  grade,  it  is  necessary :  To  be  or  to  have  been  a  wholesale 
mercha,nt,  with  three  years  experience;  —  To  be  twenty-five  years  of  age;  —  To 
be  an  inhabitant  of  the  place  in  which  the  Court  is  situate. 

1046.  The  following  can  be  neither  Judges  nor  assessors:  Merchants  who 
have  been  bankrupt  and  who  have  not  obtained  their  discharge;  —  Those  who  can 
neither  read  nor  write ;  —  Those  who  have  been  condenmed  for  breach  of  arts.  876 
and  984  of  this  Code;  —  Those  who  according  to  the  laws  in  force  can  be  neither 
Judges  nor  assessors  ia  general,  excepting  (regarding  assessors)  incapacity  pro- 
ceeding from  failure  of  citizenship. 

1047.  Neither  partners  in  trade  nor  relations  to  the  fourth  degree  of  blood 
and  second  of  affinity,  both  inclusive,  can  be  at  the  same  time  members  of  the 
same  Court. 

If  the  affinity  should  foUow  upon  the  selection,  whoever  brings  it  about  shall 
be  replaced. 

1048.2)  In  places  in  which  Commercial  Courts  should  not  be  organized,  the 
ordinary  Court  shall  exercise  contentious  and  non-contentious  commercial  juris- 
diction in  the  cases  which  happen,  applying  the  provisions  of  this  Code. 

1049.^)  The  commercial  jurisdiction  of  first  instance  is  exercised  by  civil 
Courts  of  equal  grade,  alone ;  and  in  the  cases  in  which  by  direction  of  law  the  full 
Court  ought  to  assemble,  or  in  which  the  parties  concerned  request  the  nomination 
of  commercial  assessors  to  be  associated  with  the  Judge  for  judgments,  two 
shall  be  selected  in  like  manner  and  conformably  to  the  provisions  prescribed  for 
the  selection  of  assessors  in  the  Code  of  Civil  Procedure. 

In  proceedings  on  failures  or  bankruptcy  the  two  assessors  shall  be  selected 
at  the  first  meeting  of  creditors,  one  on  the  part  of  the  creditors  who  are  present 
and  the  other  on  the  part  of  the  trustee,  in  manner  shewn;  and  those  so  chosen 
shall  be  assessors  during  the  whole  proceedings,  except  that,  for  the  decisions  of 
particular  disputes,  the  parties  interested  therein  must  select  them. 

In  the  second  and  third  instance,  the  Civil  Courts  of  the  Hke  grade  shall  alone 
exercise  jurisdiction,  unless  the  parties  should  request  the  concurrence  of  assessors, 
in  which  case  they  shall  be  chosen  in  manner  aforesaid,  two  days  before  that  fixed 
for  the  presentation  of  the  suit  or  appeal. 

In  every  case  and  in  aU  the  Courts,  the  assessors  must  be  either  advocates 
or  merchants. 

1050.  In  the  Courts  of  the  District  or  Department  the  assessors  may  be  advo- 
cates, or  retail  traders  with  three  years  experience. 

1051.  Parochial  or  municipal  courts  shall  be  competent  by  themselves  alone, 
without  assessors;  but  observing  commercial  procedure. 

1052.  Commercial  assessors  shall  take  the  legal  oath  on  accepting  their 
office;  and  shall  earn  the  same  fees  as  are  assigned  to  associates  ia  the  law  of 
tariffs. 

1053.  Commercial  Judges  shall  be  retained  in  their  office  for  the  like  periods 
as  ordinary  Judges ;  but  those  in  office  shall  contiaue  ia  discharge  of  their  duties 
until  they  are  replaced. 

1054.  Complete,  temporary  and  accidental  vacancies  of  commercial  Judges 
of  every  grade  of  Jurisdiction,  shall  be  filled  as  the  organic  law  of  the  ordinary 
Courts  directs,  even  regarding  Commercial  Judges  especially  nominated  with  this 
character. 

1055.  Complete  vacancies  of  the  assessors  shall  be  filled  by  a  new  selection  by 
the  party  to  whom  it  belongs  to  select,  out  of  the  table  furnished  by  the  other  side 
or  by  the  Judge  in  his  default. 

1056.  Presidents  of  Courts  of  every  grade  of  Jurisdiction  have  power  to  compel 
the  assessors  to  discharge  their  duties. 

They  can  advance  and  postpone  hours  of  audience. 

They  can  enforce  order  within  the  precincts  of  the  Court. 

They  can  compel  the  attendance  of  witnesses,  if  they  should  not  have  lawful 
ground  of  excuse. 

1)  Cfr.  No.  2,  III  of  the  Procedure.  —  ^)  Cfr.  the  introduction  to  Procedure  for  a  sum- 
mary. —  ")  Cfr.  No.  3,  III  of  the  Procedure. 
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1067.  El  Juez  de  Comercio  no  puede  ausentarse  del  lugar  en  que  resida  el 
Tribunal,  sin  licencia  de  la  autoridad  que  lo  nombra,  &  menos  que  sea  en  ejeroioio 
de  BUS  funciones;  ni  los  conjueces  sin  previo  aviso  al  Presidente  del  Tribunal. 

1058.  Los  Jueces  mercantiles  de  todos  los  grados  de  la  jurisdiccion  son  res- 
ponsables  en  los  casos  y  ante  los  mismos  Tribunales  que  lo  son  los  Jueces  ordi- 
narios  de  igual  grado. 

Tambien  lo  son  ante  los  mismos  Tribunales  por  infraccion  de  las  disposiciones 
de  este  Codigo. 

Los  conjueces  solo  lo  seran:  Por  delito  cometido  con  ocasion  del  ejercicio 
de  sus  funciones;  : —  Por  infreiccion  de  ley  espresa. 

1059.  De  las  causas  de  responsabilidad  de  los  conjueces  conocera  el  Tribunal 
ordinario  inmediatamente  superior  a  aqu61  a  que  eUos  peri»nezcan.  La  Cort«  Su- 
prema  conocera  de  las  que  se  formen  contra  los  conjueces  de  ella. 

1060.  Los  Tribunales  mercantiles  tendr^n  un  sello  especial  que  custodiara 
el  Juez,  con  el  que  se  autenticaran  todos  los  documentos  que  procedan  del  Tribu- 
nal 6  de  su  Secretaria. 

1061.  Los  Secretaries  de  los  Tribunales  de  Comercio  tendran  por  separado 
del  archivo  del  Tribunal  civil  ordinario  el  que  corresponda  al  Tribunal  en  su  ca- 
racter  mercantil. 

Llevaran  un  libro  copiador  de  sentencias,  en  que  asentaran  las  definitivas  y 
las  que  tengan  luerza  de  tal  en  primera,  segunda  y  tercera  instancia,  que  decidan 
los  asuntos  en  que  fallare  el  Tribunal. 

Seran  responsables  en  el  ejercicio  de  sus  funciones  en  los  casos  y  ante  los  mis- 
mos Tribunales  que  lo  son  los  Secretarios  de  los  Tribunales  ordinaries  del  mis- 
mo  grado. 

Tambien  lo  seran  ante  los  mismos  Tribunales  por  infraccion  de  las  disposi- 
ciones de  este  Codigo. 

1062.  La  estamstica  de  la  jurisdiccion  mercantil  se  formara  con  separaci6n 
de  las  de  los  Tribunales  civUes  ordinaries. 

1063.  En  lo  que  no  estuviere  especialmente  determinado  en  este  Titulo,  re- 
giran  las  disposiciones  de  las  leyes  organicas  de  Tribunales  respectivas,  en  cuanto 
no  scan  contrarias  a  las  del  presente  Codigo. 

Titulo  II.    De  la  competencia. 

1064.1)  Corresponde  a  la  jurisdicci6n  comercial  el  conocimiento :  1.°  De  toda 
controversia  sobre  actos  de  comercio  entre  toda  especie  de  personas;  —  2.°  De 
las  controversias  relativas  a  letas  de  cambio  y  a  pagares  y  a  libranzas  a  la  orden 
en  que  haya  a  la  vez  firmas  de  comerciantes  y  de  no  comerciantes,  aunque  respecto 
a  estos  tengan  el  caracter  de  obUgacion  meramente  civil;  —  3.°  De  las  acciones 
contra  capitanes  de  buques,  factores,  dependientes  y  otros  subaltemos  de  los 
comerciantes,  solo  por  hechos  del  trafico  a  que  estan  destinados;  —  4.°  De  las 
acciones  de  los  capitanes  de  buques,  factores,  dependientes  y  otros  subalternos  de 
los  comerciantes  contra  los  armadores  y  comerciantes,  solo  por  operaciones  del  trafico 
de  la  persona  a  quien  sirven;  —  5.°  De  las  acciones  de  los  pasajeros  contra  el 
capitan  6  el  armador,  y  de  &tos  contra  aqu6Uos;  —  6.°  De  las  solicitudes  de 
detencion  6  secuestros  de  una  nave,  aun  por  deudas  civiles;  —  7.°  De  las  acciones 
del  empresario  de  espectaculos  ptiblicos  contra  los  artistas,  y  de  estos  contra 
aqu61;  —  8.°  De  todo  lo  concemiente  a  los  atrasos  y  a  la  quiebra  de  los  comer- 
ciantes, conforme  a  las  disposiciones  de  este  Codigo. 

1065.  No  pertenecen  a  la  jurisdiccion  comercial  las  acciones  contra  los  agri- 
cultores  y  criadores  por  la  venta  de  los  frutos  de  sus  cosechas  y  ganados,  ni  las 
intentadas  contra  los  comerciantes  para  el  pago  de  lo  que  hubieren  comprado 
para  su  uso  6  consume  particular  6  para  el  de  sus  familias. 

1066.  Si  el  acto  es  comercial  aunque  sea  para  una  sola  de  las  partes,  las  ac- 
ciones que  de  61  se  deriven  corresponderan  a  la  jurisdiccion  comercial. 

1067.  Se  observaran  las  disposiciones  de  la  ley  organica  de  tribunales  para 
determinar  el  Tribunal  competente  en  consideracion  a  la  cuantia  del  interns  de  la 
accion;  y  para  fijar  la  cuantia. 

1)  Cfr.  N.°  4,  in  del  Prooedimiento. 
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1057.  The  Commercial  Judge  may  not  absent  himself  from  the  place  in  which 
the  Court  sits,  without  permission  from  the  authority  which  nominates  it,  save 
only  in  exercise  of  his  f imctions ;  nor  may  assessors,  without  previous  notice  to  the 
President  of  the  Court. 

1058.  Commercial  Judges  of  every  grade  of  jurisdiction  are  responsible  in  the 
same  cases  and  before  the  same  Courts  as  are  ordinary  Judges  of  equal  grade. 

They  are  also  responsible  before  the  Uke  Courts  for  breach  of  the  provisions  of 
this  Code. 

Assessors  shall  be  responsible  only:  For  wrongs  committed  in  the  course  of 
the  exercise  of  their  functions;  —  Tor  breach  of  express  law. 

1059.  The  ordinary  Court  immediately  superior  to  that  to  which  they  belong 
shaU  have  cognizance  of  suits  regarding  the  Uabihty  of  assessors.  The  Supreme 
Court  shall  have  cognizance  of  those  which  are  formulated  against  the  assessors 
thereof. 

1060.  Commercial  Courts  shall  have  a  special  seal,  which  the  Judge  shall  guard, 
with  which  shall  be  authenticated  aU  the  documents  which  issue  from  the  Court 
or  its  Registry. 

1061.  The  Registrars  of  the  Commercial  Courts  shall  keep  separate  from  the 
record  of  the  ordinary  Civil  Court  that  which  relates  to  the  Court  in  its  commer- 
cial character. 

They  shall  keep  a  copying  book  of  judgments,  in  which  shall  be  entered  final 
judgments  and  those  which  have  the  force  of  such  in  first,  second  or  third  instance, 
decide  the  matters  in  which  the  Court  gives  judgment. 

They  shall  be  responsible  for  the  exercise  of  their  functions  in  the  cases  and 
before  the  same  Courts  as  are  the  Registrars  of  the  ordinary  Courts  of  the  same 
grade. 

They  shaU  also  be  so  before  the  same  Courts  for  any  breach  of  the  provisions 
of  this  Code. 

1062.  The  statistical  statement  of  the  commercial  jurisdiction  shall  be  framed 
separately  from  those  of  the  ordinary  Civil  Courts. 

1063.  In  whatever  is  not  specially  determined  in  this  Title,  the  provisions 
of  the  organic  laws  of  the  respective  Courts  shaU  apply,  in  so  far  as  they  are  not 
repugnant  to  those  of  the  present  Code. 

Title  II.    Of  competence  in  jurisdiction. 

1064.^)  The  cognizance  belongs  to  the  commercial  judicature:  1.  Of  all  dis- 
putes on  commercial  transactions  between  every  class  of  persons; — 2.  Of  disputes 
regarding  bUls  of  exchange  and  promissory  notes  and  drafts  to  order  to  which 
there  are  at  the  same  time  signatures  of  traders  and  of  non-traders,  although 
regarding  the  latter  they  have  merely  the  nature  of  civil  obUgations;  —  3.  Of  ac- 
tions against  captains  of  ships,  managers,  assistants  and  other  servants  of  traders, 
regarding  trading  transactions  to  which  they  are  appointed;  —  4.  Of  actions  by 
captains  of  ships,  managers,  assistants  and  other  servants  of  traders  against  ship- 
owners and  traders,  in  respect  only  of  the  trading  transactions  of  the  person  whom 
they  serve;  —  5.  Of  actions  of  passengers  against  the  captain  or  the  shipowner,  and 
of  the  latter  against  the  former;  —  6.  Of  apphcations  for  detention  or  sequestration 
of  a  ship,  even  for  civil  debts;  —  7.  Of  actions  of  the  imdertaker  of  public  enter- 
tainments against  artists,  and  of  the  latter  against  the  former ;  —  8.  Of  aU  matters 
concerning  failures  and  bankruptcies  of  traders,  ia  conformity  with  the  provisions 
of  this  Code. 

1065.  Actions  against  farmers  and  breeders  in  respect  of  the  sale  of  the  produce 
of  their  crops  and  herds  do  not  belong  to  the  commercial  jurisdiction,  nor  do  those 
brought  against  merchants  for  payment  of  what  they  have  bought  for  their  own 
particular  use  or  consumption  or  for  that  of  their  households. 

1066.  If  a  transaction  is  commercial,  although  respecting  one  only  of  the 
parties,  actions  arising  therefrom  shall  belong  to  the  commercial  jurisdiction. 

1067.  The  provisions  of  the  organic  law  of  the  Courts  shall  be  observed  in 
order  to  determine  the  competent  Court  in  reference  to  the  amount  concerned  in 
the  action;  and  in  order  to  fix  the  amount. 


1)  Cfr.  No.  4,  III,  of  Procedure. 
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1068.1)  En  materia  comercial  son  competentes :  El  Juez  del  domicilio  del  de- 
mandado;  —  El  del  lugar  en  que  se  celebro  el  oontrato  y  se  entregd  la  mercancia; 
—  El  del  lugar  en  que  deba  hacerse  el  pago. 

1069.2)  Las  acciones  personales  y  las  acciones  reales  sobre  bienes  originadas 
de  actos  ejecutados  por  cuenta  de  una  sociedad  nacional  6  extranjera,  por  su  ge- 
rente  6  representante  fuera  del  sitio  social,  pueden  ser  propuestas  por  los  terceros 
ante  la  autoiidad  judicial  donde  se  ejerza  el  comercio  6  resida  el  gerente  6  repre- 
sentante. 

Las  acciones  que  resulten  del  contrato  de  trasporte  pueden  ser  propuestas 
ante  la  autoridad  judicial  del  lugar  en  que  reside  un  representante  del  porteador; 
y  si  se  trata  de  caminos  de  hierro,  ante  la  autoridad  judicial  en  que  se  enouentre 
la  estacion  de  salida  6  de  llegada. 

Las  acciones  que  resulten  del  abordaje  de  navios  pueden  ser  intentadas  ante 
la  autoridad  judicial  del  lugar  del  suceso,  6  de  la  primera  arribada  6  del  destino, 
sin  perjuicio  del  procedimiento  que  deba  seguirse,  segun  las  ordenanzas  de  marina 
6  de  matricula,  u  otras  leyes  especiales. 

1070.  Si  se  trata  de  controversias  ocurridas  en  tiempo  de  ferias  6  mercados, 
en  que  sea  necesario  proceder  sia  dilacion,  la  autoridad  mas  inmediata,  aunque 
no  sea  competente,  dictara  las  providencias  provisionales  que  oreyere  oportunas, 
y  remitira  inmediatamente  lo  actuado  al  Tribunal  competente. 

Titulo  III.    Del  procedimiento. 

1071.^)  El  procedimiento  de  los  Tribunales  ordinarios  se  observara  en  lo  mer- 
cantil,  siempre  que  no  haya  disposicion  especial  en  este  Codigo. 

1072.*)  La  citacion  a  una  compaiiia  se  hara  en  la  persona  de  alguno  de  los 
gerentes. 

Las  acciones  por  creditos  privUegiados  sobre  la  nave,  en  los  t^rminos  del  ar- 
ticulo  571,  pueden  intentarse  contra  el  capitan. 

1073.^)  En  los  casos  que  requieren  celeridad  el  Juez  podra  acordar  la  citacion 
del  demandado  de  un  dia  para  otro  y  aun  de  una  hora  para  otra;  pero  si  estuviese 
fuera  del  lugar  del  juicio,  no  podra  suprimir  el  termino  de  distancia. 

Puede  tambien  acordar  embargos  provisionales  de  bienes  muebles  por  valor 
determinado  y  probibicion  de  enajenar  inmuebles  especiales;  y  segun  el  caso, 
exigir  que  el  demandante  afiance  6  compruebe  solvencia  suficiente  para  responder 
de  las  resultas  del  embargo. 

Estas  providencias  se  ejecutaran  no  obstante  apelacion. 

1074.  En  los  asuntos  maritimos  en  que  el  demandado  no  tenga  domicilio,  6 
en  que  se  trate  de  aparejos,  vituaUas,  armamento  6  carena  de  buques  prontos  para 
darse  a  la  vela,  6  de  otras  materias  igualmente  urgentes,  la  citacion  del  deman- 
dado puede  hacerse  entregandola  a  bordo  a  cualquiera  persona  en  presencia  de  dos 
testigos. 

De  la  misma  manera  puede  hacerse  la  citacion  en  los  casos  ordinarios  4  las 
personas  que  no  tienen  otra  habitacion  que  el  buque. 

1075.  Despues  de  la  citacion  del  demandado  para  la  contestacion  de  la  de- 
manda,  ninguna  otra  notificacion  especial  sera  necesaria  para  la  continuacion  del 
juicio,  que  seguira  por  todos  sus  tramites  hasta  su  terminacion.  Las  partes  deben 
estar  presentes  en  el,  por  si  6  por  apoderado  constituido. 

Si  se  acordare  alguna  citacion  6  instruccion,  esta  no  interrumpira  el  curso  de 
la  causa,  salvo  el  caso  de  disposicion  especial  de  la  ley. 

1076.  En  materia  comercial  no  esta  obUgado  el  demandante  no  domicihado  en 
Venezuela  a  afianzar  el  pago  de  lo  que  fuere  juzgado  y  sentenciado. 

1077.  Cuando  la  autoridad  judicial  ante  quien  se  haya  propuesto  una  de- 
manda  ejerza  las  dos  jurisdicciones  civil  y  mercantU,  no  habra  lugar  a  excepcidn 
dilatoria  de  incompetencia  alegandose  corresponder  &  una  y  no  4  otra  jurisdict 
cion.  A  soUcitud  de  parte  6  de  oficio,  el  Juez  dispondra  lo  conveniente  para  que 
se  siga  en  el  caso  el  procedimiento  que  corresponda. 


1)  Cfr.  N.°  5,  III  del  Procedimiento.  —  2)  Cfr.  N.°  5,  III  del  Procedimiento.  —  »)  Cfr. 
N.°  6,  III  del  Procedimiento.  —  *)  Cfr.  N.°  8,  III  del  Procedimiento.  —  6)  Cfr.  N.°  8,  III 
del  Procedimiento.     Vednse  tambien  los  arts.  576  y  577. 
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1068.1)  In  commercial  affairs  are  competent:  The  Judge  of  the  domicil  of 
the  defendant;  —  The  Judge  of  the  place  in  which  the  contract  was  made  and 
the  goods  deUvered;  —  The  Judge  of  the  place  in  which  the  payment  ought  to  be 
made. 

1069.2)  Personal  actions  and  real  actions  regarding  property,  and  springing  from 
transactions  carried  out  on  account  of  an  association,  native  or  foreign,  by  its 
manager  or  representative  outside  the  partnership  residence,  can  be  brought  by 
third  persons  before  the  judicial  authority  where  the  trade  is  carried  on  or  the 
manager  or  representative  resides. 

Actions  which  arise  out  of  the  contract  of  carriage  can  be  brought  before  the 
judicial  authority  of  the  place  in  which  a  representative  of  the  carrier  resides ;  and 
if  it  concerns  raOroads,  before  the  judicial  authority  where  the  station  of  departure 
or  arrival  is  situate. 

Actions  which  arise  out  of  collisions  of  ships  can  be  brought  before  the  judicial 
authority  of  the  place  of  the  accident  or  of  the  first  call  or  of  the  destination, 
without  prejudice  to  the  proceeding  which  ought  to  be  brought  according  to 
marine  regulations  or  those  of  registry,  or  other  special  laws. 

1070.  If  it  is  a  question  of  disputes  arising  during  fairs  or  markets,  in  which 
it  may  be  necessary  to  proceed  without  delay,  the  nearest  authority,  although  not 
the  competent  one,  shall  make  the  provisional  orders  which  it  thinks  expedient  and 
shall  forthwith  remit  the  record  to  the  competent  Court. 

Title  III.    Of  procedure. 

1071.^)  The  procedure  of  the  ordinary  Courts  shall  be  observed  in  commercial 
Courts,  whenever  there  is  no  special  provision  in  this  Code. 

1072.'*)  The  citation  of  a  company  shaU  be  made  in  the  person  of  one  of  the 
managers. 

Actions  in  respect  of  claims  secured  over  a  ship,  in  the  terms  of  art.  571,  can  be 
brought  against  the  captain. 

1073.^)  In  cases  requiring  speed  the  Judge  can  grant  the  citation  of  the  defen- 
dant from  one  day  for  another  and  even  from  one  hour  for  another;  but  if  he  should 
be  outside  the  place  of  the  suit,  the  period  for  distance  cannot  be  suppressed. 

He  can  also  grant  provisional  arrests  over  moveable  property  for  a  fixed 
amount  and  prohibition  against  specific  realty  being  alienated ;  and  according  to  the 
case  he  can  require  that  the  plaintiff  should  give  security  or  a  proof  of  solvency 
sufficient  to  answer  for  the  results  of  the  arrest. 

Such  proceedings  shall  be  carried  out  notwithstanding  appeal. 

1074.  In  maritime  matters  in  which  the  defendant  has  no  domicile,  or  in  which 
it  is  a  question  of  tackle,  provisions,  equipment  or  repair  of  ships  ready  for  setting 
sail,  or  of  other  matters  equally  urgent,  the  citation  of  the  defendant  can  be  made 
by  delivering  it  to  any  person  on  board  in  the  presence  of  two  witnesses. 

The  citation  in  ordinary  cases  of  persons  who  have  no  habitation  other  than 
the  ship  can  be  made  in  the  same  way. 

1075.  After  the  citation  of  the  defendant  for  the  contesting  of  the  claim,  no 
other  special  notification  shall  be  necessary  for  the  continuation  of  the  proceedings, 
which  shall  follow  through  aU  their  steps  until  their  termination.  The  parties  must 
present  themselves  therein,  by  themselves  or  by  constituted  attorney. 

If  any  citation  or  interlocutory  hearing  should  be  granted,  it  shall  not  interrupt 
the  course  of  the  cause,  except  where  the  law  specifically  so  directs. 

1076.  In  commercial  matters  a  plaintiff  not  domiciled  in  Venezuela  is  not 
bound  to  give  security  for  the  payment  of  what  should  be  adjudged  or  directed. 

1077.  When  the  judicial  authority  before  which  a  claim  has  been  brought 
exercises  the  two  jurisdictions,  civil  and  commercial,  there  shall  be  no  opportunity 
for  the  dilatory  plea  of  want  of  competence,  alleging  it  to  belong  to  one  and  not  to 
another  jurisdiction.  At  the  request  of  a  party,  or  of  his  own  motion,  the  Judge 
shall  direct  what  is  expedient,  so  that  the  appropriate  procedure  may  in  the  circum- 
stances be  followed. 

1)  Cfr.  No.  5,  III  of  Procediire.  —  ^)  Cfr.  No.  5,  III  of  Procedure.  —  3)  Cfr.  No.  6,  III 
of  the  Procedure. '—  *)  Cfr.  No.  8,  III  of  the  Procedure.  —  «)  Cfr.  No.  8,  III  of  the  Proce- 
dure.   See  also  arts.  576  and  577. 
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1078.1)  El  Juez  6  el  Tribunal  podra  acordar  aun  de  oficio  la  comparecenoia 
personal  de  las  partes  para  promover  su  conciliaci6n  6  para  ser  interrogadas  en 
cualquier  estado  de  la  causa  y  en  caso  de  impedimento  que  considerare  legitimo, 
dar  comision  a  un  Juez  para  que  haga  las  interrogaciones  y  extienda  a  contmuaci6n 
del  despacho  librado  las  contestaciones  dadas.  Tambien  podra  acordar  la  com- 
parecencia  de  testigos,  la  presentacion  de  libros  6  de  documentos  y  cualquiera 
otra  diHgencia  probatoria  para  el  mayor  esclarecimiento  de  los  hechos. 

1079.  En  caso  de  examen  de  cuentas,  libros,  piezas  de  autos,  documentos 
6  registros,  podra  el  Juez  6  Tribunal,  en  cualquier  estado  de  la  causa,  enviar  las 
partes  ante  uno  6  tres  expertos,  los  que  procuraran  la  conciliacion  y  si  no  la  lograren 
daran  su  informe  sobre  los  puntos  que  se  les  hayan  sometido.  En  los  demas  casos 
de  experticia  se  nombrara  uno  6  tres  expertos. 

Los  expertos  seran  nombrados  de  oficio,  si  las  partes  no  se  pusieren  de  acuerdo 
en  el  nombramiento  dentro  de  veinte  y  cuatro  boras  de  acordado. 

1080.  La  recusacion  de  los  expertos  no  es  admisible  sino  dentro  de  loa  tres 
dias  siguientes  a  su  aceptacion. 

1081.  El  informe  de  los  expertos,  suscrito  por  eUos,  sera  consignado  en  la 
Secretaria  por  diUgencia  que  firmaran  con  el  Secretario. 

1082.  Los  Tribunales  no  estan  obligados  a  seguir  el  dictamen  de  los  expertos, 
si  su  conviccion  se.  opone  a  eUo. 

1083.  El  Tribunal  de  Primera  Instancia  sustanciara  las  causas. 
Evacuara  la  prueba  por  si  mismo,  pudiendo  dar  comision  a  otro  Juez  en  los 

casos  de  diiigencias  que  haya  de  evacuarse  fuera  del  recinto  del  Tribunal.  Dic- 
tara  y  hara  ejecutar  las  providencias  de  secuestro,  arraigo,  afianzamiento,  em- 
bargo y  demas  provisionales. 

Ejecutara  las  sentencias. 

1084.  El  Tribunal  pleno  de  Comercio  en  primera  instancia  solo  se  reunira 
en  los  casos  en  que  la  ley  lo  exija  expresamente;  y  para  sentencia  definitiva,  cuando 
no  exigiendolo  expresamente  la  ley  alguna  de  las  partes  lo  hubiere  pedido  y  se 
hubieren  elegido  legalmente  los  conjueces. 

1085.  El  Tribunal  pleno  se  reunira  en  segunda  y  tercera  instancia  para  co- 
nocer  de  la  apelacion  de  las  determinaciones  del  Tribunal  pleno  en  primera  y  segunda 
instancia  respectivamente.  En  los  demas  casos  faUara  el  Tribunal  sin  asociarse 
&  los  conjueces. 

1086.  Para  la  contestacion  de  la  demanda  y  acto  conciliatorio  en  las  cuestiones 
entre  socios  6  entre  accionistas  y  los  gerentes  de  la  compania  por  acoiones,  6  entre 
el  liquidador  de  la  compania  y  los  antiguos  socios  y  accionistas  de  la  misma,  cada 
parte  debera  comparecer  acompaiiado  de  un  amigo  que  contribuya  a  la  conciliacion. 

1087.  En  la  promocion,  objeciones  6  contradicciones,  admision  y  evacuacion 
de  las  pruebas,  se  observaran  las  disposiciones  establecidas  en  el  Codigo  de  Proce- 
dimiento  Civil. 

1088.  Tambien  se  observaran  las  disposiciones  de  aquel  Codigo  asi  para  la 
vista  y  sentencia  como  para  acordar  autos  de  mejor  proveer,  discutir  el  fallo  y 
obtener  la  mayoria. 

1089.  En  las  sentencias  se  fijaran  con  separacion  las  cuestiones  de  hecho  y 
las  de  derecho  y  se  decidiran  con  la  misma  separacion. 

1090.  El  termino  para  apelar  de  las  sentencias  interlocutorias  en  que  sea 
admisible  el  recurso  sera  de  tres  dias. 

Para  apelar  de  las  sentencias  definitivas  sera  de  cinco  dias. 

Y  para  ocurrir  de  hecho  al  superior  sera  de  cinco  dias  mas  el  de  la  distancia. 

1091.2)  Los  Tribunales  de  Comercio  pueden  ordenar  la  ejecucion  provisional  de 
sus  sentencias  definitivas  no  obstante  la  apelacion,  bajo  fianza  6  prueba  de  sufi- 
ciente  solvencia,  y  aun  sin  esto,  si  la  sentencia  se  funda  en  titulo  no  atacable. 

La  ejecucion  se  acordara  en  la  misma  sentencia. 

1092,^)  La  fianza  6  prueba  de  solvencia  se  presentara  al  Juez  por  diligencia 
suscrita  en  Secretaria ;  y  si  dentro  de  tres  dias  no  la  contradice  el  apelante,  se  ten- 

1)  Cfr.  N.°  10,  III  del  Procedimiento.  —  2)  Cfr.  N.°  16,  III  del  Procedimiento.  — 
*)  El  obligado  por  la  ley  6  por  el  juez  a  dar  fiador  debe  presentar  por  tal  &  persona  que 
reuna  estas  cualidades:  1.°  que  sea  capaz  de  obUgarse  y  que  no  goce  de  fuero  privilegiado  (En 
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1078.1)  The  Judge  or  the  Court  may  direct,  even  of  its  own  accord,  the  personal 
attendance  of  the  parties  to  advance  their  reconciliation,  or  to  be  interrogated  at 
any  stage  of  the  suit,  and  in  case  of  lawful  obstacle,  may  grant  a  commission  to 
a  Judge  to  administer  the  interrogation  and  write  out  the  answers  given  in  conti- 
nuation of  the  issued  commission.  He  shall  further  be  able  to  require  the  atten- 
dance of  witnesses,  the  production  of  books  or  of  documents,  and  any  other  evi- 
dentiary proceeding  for  the  better  ascertainment  of  the  facts. 

1079.  In  case  of  scrutiny  of  accounts,  books,  parts  of  the  record,  documents 
or  registers,  the  Judge  or  the  Coiut  may,  at  any  stage  of  the  suit,  send  the  parties 
before  one  or  more  experts,  who  may  bring  about  a  conciliation  and  if  not  succeeding 
therein,  shall  report  on  the  points  submitted  to  them.  In  other  cases  of  skilled 
evidence  one  or  three  experts  shall  be  nominated. 

The  experts  shall  be  nominated  ex  officio,  it  the  parties  should  not  come  to 
an  agreement  on  the  nomination  within  twenty-four  hours  of  the  order. 

1080.  The  refusal  of  the  experts  is  not  admissible  except  Avithin  three  days 
following  their  acceptance. 

1081.  The  report  of  the  experts,  signed  by  them,  shall  be  lodged  in  the  Registry 
by  record,  which  they  shall  sign  together  with  the  Registrar. 

1082.  The  Courts  are  not  obliged  to  follow  the  decision  of  the  experts  if  their 
opinion  is  opposed  thereto. 

1083.  The  Court  of  First  Instance  shall  entertain  the  suits. 

The  evidence  shall  be  taken  before  the  Court  itself,  which  may  grant  a 
commission  to  another  Judge  in  cases  of  measures  which  have  to  be  taken  out- 
side the  district  of  the  Court. 

It  shall  decree,  and  cause  to  be  executed,  order  for  sequestration,  charging, 
giving  security,  seizure  and  other  interim  orders. 

It  shall  put  the  decrees  into  force. 

1084.  The  fuU  Commercial  Court  of  first  instance  shall  only  assemble  in  cases 
in  which  the  law  expressly  requires  it;  and  for  final  judgment,  when  although 
the  law  does  not  expressly  require  it,  any  of  the  parties  should  have  requested  it 
^md  the  assessors  should  have  been  legally  selected. 

1085.  The  full  Court  shall  assemble  in  second  and  third  instance  to  hear 
appeals  from  the  decisions  of  the  fuU  Court  in  first  and  second  instance  respectively. 
In  other  cases  the  Court  shall  decide  without  the  assistance  of  assessors. 

1086.  For  the  joinder  of  issue  and  the  proceeding  for  conciliation  in  questions 
between  partners  or  between  shareholders  and  directors  of  a  company  by  shares, 
or  between  the  Uquidator  of  the  company  and  the  former  members  and  share- 
holders thereof,  each  party  shall  attend  accompanied  by  a  friend  who  may  aid 
towards  conciliation. 

1087.  In  the  offering,  objecting  to,  or  contesting,  admitting  and  taking  evi- 
dence, the  provisions  prescribed  in  the  Code  of  Civil  Procedure  shall  be  observed. 

1088.  The  provisions  of  that  Code  shall  also  be  observed  for  the  hearing  and 
judgment,  and  for  the  granting  of  decrees  for  further  consideration,  discussing  the 
judgment  and  obtaining  the  majority. 

1089.  In  the  judgments  questions  of  fact  and  of  law  shall  be  dealt  with  se- 
parately, and  shall  be  decided  with  the  like  separation. 

1090.  The  period  for  appealing  from  interlocutory  orders,  where  an  appeal 
lies,  shall  be  three  days. 

To  appeal  from  final  decrees,  it  shall  be  five  days. 

And  to  have  recourse  on  facts  to  the  superior  Court,  it  shall  be  five  days  in 
addition  to  the  time  for  distance. 

1091.2)  The  Commercial  Court  can  order  the  interim  execution  of  its  final 
decrees  notwithstanding  an  appeal,  under  security  or  proof  of  sufficient  solvency, 
and  even  without  such,  if  the  decree  is  founded  on  a  title  not  capable  of  question. 

Execution  shall  be  granted  in  the  judgment  itself. 

1092.^)  Security  or  proof  of  solvency  shall  be  lodged  with  the  Judge  by  order 
signed  in  the  Registry;  and  if  within  three  days  the  appellant  does  not  challenge 

1)   Cfr.   No.  10,   III    of   the    Prooediire.  —  ^)    Cfr.   No.   16,    III    of   the    Procedure.    — 
')   A  person   obliged  by  law  or  by  the  judge  to  tender  a  guarantor  must  produce  therefor 
a  person  who  posessses  these  qualifications:  1.  That  he  is  capable  of  binding  himself  and  that 
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dra  por  admitida.    Caso  contrario,  decidira  el  Juez  y  su  decisidn  se  ejecutara,  no 
obstante  apelacion. 

1093.  En  cualquier  estado  del  procedimiento  contra  una  nave,  a  instancia 
de  un  acreedor  privilegiado  sobre  ella,  de  un  copropietario  6  del  mismo  deudor, 
el  Tribunal  que  conoce  de  la  causa  puede  ordenar  que  la  nave  emprenda  uno  6 
varios  viajes,  prescribiendo  las  precauciones  que  creyere  oportunas  segun  las  cir- 
cunstancias. 

No  puede  emprenderse  viaje  sin  que  la  decision  se  haya  inscrito  en  los  registros 
de  la  Aduana  respectiva  y  anotado  en  la  carta  de  nacionalidad  y  en  la  patente 
de  navegacion. 

Los  gastos  necesarios  para  emprender  viajes  deben  ser  avanzados  por  el  solici- 
tante  6  solicitantes.  El  precio  del  flete  se  agregara  al  de  la  venta,  deducidos  los 
gastos. 

1094.1)  Para  el  remate  de  las  naves  se  observaran  las  disposiciones  y  formali- 
dades  relativas  al  de  inmuebles;  y  en  los  carteles  y  anuncios,  ademas  de  lo  que 
exige  el  Codigo  de  Procedimiento  Civil,  debera  expresarse  el  puerto  en  que  la  nave 
esta  atracada  6  fondeada;  el  nombre,  calidad  y  tonelaje  de  aquella,  si  esta  armada 
6  en  armamento;  el  nombre  y  apellido  del  capitan;  las  canoas,  chalupas,  utensilios, 
armas,  municiones  y  provisiones  que  entren  en  la  venta. 

Ademas  de  los  lugares  donde  deben  ponerse  carteles  segun  el  Codigo  de  Proce- 
dimiento Civil,  deberan  ponerse  en  el  palo  mayor  del  buque,  en  la  Aduana  y  mueUe 
del  puerto  donde  se  haUe  este.  Todo  sin  perjuicio  de  las  pubUcaciones  por  la  prensa. 

Para  el  remate  podra  darse  comision  al  Juez  del  Distrito  de  la  jurisdiccion 
donde  se  encuentra  la  nave,  si  el  de  Comercio  no  residiere  aUi. 

1095.  Para  el  remate  de  embarcaciones  menores  destinadas  al  trasporte  de 
personas  y  embarque  y  desembarque  de  mercancias  en  los  puertos  y  a  la  pesca 
en  los  mismos,  6  de  otras  construcciones  adheridas  a  los  propios  lugares,  se  obser- 
varan las  mismas  formaHdades  del  articulo  anterior,  si  Uegan  tales  embarcaciones 
a  diez  toneladas;  y  las  formaUdades  para  los  remates  de  muebles,  si  fueren  de  me- 
nor  porte. 

1096.  En  todo  lo  demas  en  que  no  hubiere  disposicion  especial  en  el  presente 
Titulo,  se  observaran  las  disposiciones  establecidas  en  el  Codigo  de  Procedimiento 
Civil. 

Disposiciones  transitorias. 

1097.  Este  Codigo  empezara  a  regir  el  19  de  abril  de  1904,  y  desde  esa  fecha 
queda  derogado  el  Codigo  de  Comercio  expedido  el  20  de  febrero  de  1873,  y  las 
demas  leyes  y  disposiciones  sobre  la  materia. 

1098.  Un  ejemplar  de  la  edicion  oficial  de  este  Codigo,  firmado  por  mi,  re- 
frendado  por  el  Ministro  de  Relaciones  Interiores  y  seUado  con  el  Sello  del  Eje- 
cutivo  Nacional,  servira  de  original  y  sera  depositado  y  custodiado  en  el  Archivo 
de  este  Despacho. 

1099.  Dese  cuenta  al  Congreso  Nacional  en  su  proxima  reunion  por  el  Ministro 
del  Ramo. 


Venezuela  no  gozan  de  fuero  sino  los  Diplomdticos;  los  Senadores  y  Diputados  no  pueden  ser 
demandados  mientras  dura  su  inmunidad,  esto  es,  durante  las  sesiones  del  congreso  y  en  los 
treinta  dias  que  laspreceden  y  lassiguen);  —  2.°  Que  est6  domiciliado  dentro  de  la  jurisdiccion  del 
Tribunal  donde  se  presto  la  fianza  6  haya  manifestado  someterse  6,  61;  —  3.°  Que  posea  en  la  Repti- 
blica  bienes  suficientes  no  embargados  6  Utigiosos  (art.  1797  Codigo  CivU). 

1)  Cfr.  N.°  9,  VII  del  Procedimiento. 
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it,  it  shall  be  held  as  admitted.   In  the  contrary  case,  the  Judge  shall  decide,  and 
his  decision  shall  be  put  in  force,  notwithstanding  appeal. 

1093.  At  any  stage  of  the  proceediag  against  a  ship,  at  the  instance  of  a  cre- 
ditor secured  over  the  same,  of  a  co-owner  or  of  the  debtor  himseK,  the  Court  having 
cognizance  of  the  suit  can  direct  that  the  ship  undertake  one  or  more  voyages, 
prescribing  the  precautions  which  it  thinks  expedient  according  to  circumstances. 

The  voyage  cannot  be  undertaken  without  the  decision  being  entered  on  the 
registers  of  the  particular  Customs-House  and  noted  on  the  certificate  of  nationa- 
lity and  on  the  licence  to  navigate. 

The  necessary  expenses  for  the  undertaking  of  the  voyages  must  be  advanced 
by  the  applicant  or  applicants.  The  amount  of  the  freight  shall  be  attached  to 
the  proceeds  of  the  sale,  the  expenses  beiag  deducted. 

1094.1)  por  the  sale  of  ships,  the  provisions  and  formalities  relative  to  that 
of  immoveable  property  shaU  be  observed;  and  in  the  posters  and  advertisements, 
in  addition  to  the  requirements  of  the  Code  of  Civil  Procedure,  there  must  be  stated 
the  port  in  which  the  ship  is  lying  or  moored;  the  name,  class  and  tonnage  thereof , 
whether  armed  or  in  armament;  the  full  name  of  the  captain;  the  boats,  long-boats 
implements,  arms,  mtmitions  and  provisions,  which  are  included  in  the  sale. 

In  addition  to  places  where  posters  must  be  placed  according  to  the  Code  of 
Qvil  Procedure,  they  must  be  placed  on  the  main-mast  of  the  ship,  in  the  Customs- 
House  and  wharf  of  the  port  where  she  is  to  be  found.  All  without  prejudice  to  ad- 
vertisements in  the  press. 

A  commission  can  be  granted  for  the  auction  to  the  Judge  of  the  District 
within  the  jurisdiction  where  the  ship  is  lying,  if  the  Commercial  Judge  should 
not  reside  there. 

1095.  For  the  auction  of  smaller  craft  intended  for  the  carriage  of  passengers 
and  loading  and  unloading  of  goods  in  ports  and  for  fishing  therein,  or  other  craft 
fixed  in  their  own  places,  the  same  formahties  as  prescribed  by  the  preceding  article 
shall  be  observed,  if  such  craft  reaches  ten  tons ;  and  the  formalities  for  the  auction 
of  moveables,  if  it  should  be  of  less  capacity. 

1096.  In  all  other  respects  where  there  is  no  special  provision  in  the  present 
Title,  the  provisions  prescribed  in  the  Code  of  Civil  Procedure  shall  be  observed. 

Transitory  provisions. 

1097.  This  Code  shall  begin  to  be  in  force  on  the  19th  April  1904,  and  from 
that  date  the  Commercial  Code  issued  the  20th  February  1873  is  repealed,  as 
well  as  other  laws  and  provisions  on  the  matter. 

1098.  A  copy  of  the  official  edition  of  this  Code,  signed  by  me,  approved  by 
the  Minister  of  Home  Affairs  and  sealed  by  the  Seal  of  the  National  Executive,  shall 
serve  as  the  original  and  shall  be  deposited  and  preserved  in  the  Record  of  that 
Office. 

1099.  Let  this  be  reported  to  the  National  Congress  at  its  next  assembly  by 
the  Minister  of  Commerce. 


he  does  not  enjoy  immunity  from  process  (In  Venezuela  full  immunity  is  enjoyed  only  by  Diplo- 
matic representatives;  Senators  and  Deputies  cannot  be  sued  whilst  their  immunity  lasts,  that 
is,  during  the  Sessions  of  Congress  and  for  the  thirty  days  before  and  after) ;  —  2.  That  he  is  domi- 
ciled within  the  jurisdiction  of  the  Court  where  the  guaranty  is  afforded  or  has  declared  to  sub- 
mit himself  thereto ;  —  3.  That  he  possesses  in  the  Repubhc  sufficient  property  neither  restrained 
nor  the  subject  of  hostile  claim  (art.  1797,  Civil  Code). 
1)  Cfr.  No.  9,  VII  of  the  Procedme. 
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Leyes  Especiales. 


I.  Bancos. 
Ley  de  Bancos. 

El  Congreso  de  los  Estados  Unidos  de  Venezuela, 

Decreta: 

Titulo  I.    Del  establecimiento  de  Bancos. 

Art.  1.  Es  facultativo  el  establecimiento  de  Bancos  de  depositos,  giros,  presta- 
mos  y  descuentos,  sin  mas  formalidades  que  las  que  prescribe  el  Codigo  de  Comercio 
para  los  establecimientos  mercantiles  en  general  y  las  contenidas  en  la  presente  Ley. 

2.  Tambien  podran  establecerse  Bancos  de  circulacion,  es  decir,  que  emitan 
billetes  pagaderos  a  la  vista  y  al  portador  y  Bancos  Hipotecarios ;  unos  y  otros  estaran 
sujetos  a  las  disposiciones  del  Codigo  de  Comercio  y  especialmente  a  las  de  esta  Ley. 

§  unico.  En  ningun  caso  podran  representar  los  billetes  una  cantidad  menor 
de  veinte  bolivares. 

3.  Los  Bancos  referidos  podran  constituirse  como  cualquier  otro  estableci- 
miento de  comercio,  per  una  sola  persona,  por  companias  en  nombre  colectivo,  en 
comandita  simple  6  por  acciones  y  por  companias  anonimas. 

Titulo  II.     De  los  Bancos  de  Circulacion. 

4.  Los  Bancos  de  circulacion  deberan  cumplir  los  siguientes  requisitos :  1.  °  Con- 
signar  en  el  Ministerio  de  Fomento  dentro  de  los  quince  dias  siguientes  al  de  su  con- 
stitucion  con  prorroga  hasta  de  quince  dias  mas,  segun  la  distancia  del  lugar  del 
domicilio,  copia  integra  y  certiEicada  del  contrato  social,  si  lo  hubiere,  inclusa  la 
anotacion  de  registro  publico  de  dicho  contracto,  en  el  cual  deben  constar:  a)  La 
denominacion  adoptada  por  el  Banco ;  —  b)  Su  capital ;  —  c)  El  modo  y  terminos 
en  que  este  capital  debe  ser  enterado  en  caja;  —  d)  El  objeto  que  se  propone  el  In- 
stituto;  e)  El  lugar  de  su  domicilio;  —  f)  Su  duracion.  —  2.°  Presentar  tambien  al 
Ministerio  de  Fomento,  dentro  del  mismo  plazo,  copia  del  Reglamento  del  Banco, 
en  el  cual  debera  expresarse  con  toda  claridad  su  regimen  intemo  y  las  condiciones 
de  sus  operaciones.  —  3.°Remitir  al  Ministerio  de  Fomento  dentro  de  los  treinta 
dias  siguientes  y  publicar  por  la  imprenta  el  balance  de  cuentas  de  cada  mes,  extrac- 
tado  de  sus  libros,  en  el  cual  debe  figurar  el  importe  total  de  los  bUletes  en  circulacion, 
el  de  los  que  haya  en  caja,  el  de  los  depositos  y  el  de  los  pagar6s  en  cartera  que  se 
consideren  realizables  a  su  vencimiento ;  el  de  los  demorados  y  el  de  los  irrealizables, 
de  los  que  se  Uevara  cuenta  separada ;  el  importe  de  los  prestamos  a  los  Directores, 
Administradores  y  demas  Agentes  del  Banco,  y  por  fin,  el  de  las  obligaciones  del 
mismo  Banco. 

§  unico.  El  Banco  esta  tambien  en  el  deber  de  participar  al  Ministerio  el  numero 
de  sucursales  que  funde,  con  indicacion  del  capital  que  les  destine  para  sus  operaciones 
y  del  lugar  de  su  giro. 

Cumplidos  los  requisitos  que  establece  el  numero  1.°  de  este  articulo,  el  Ejecu- 
tivo  Federal  autorizara  el  establecimiento  del  Banco. 

5.  La  falta  de  cumplimiento  de  cualquiera  de  las  disposiciones  contenidas  en 
el  articulo  anterior,  acarrea  la  clausura  y  liquidacion  del  establecimiento,  previo 
juicio  contradictorio. 

6.  Los  Bancos  de  circulacion  que  se  constituyan  conforme  k  esta  Ley,  estan 
obligados  a  formar  un  fondo  de  reserva  que  se  compondra:  1.°  De  la  cuarta  parte 
del  capital  social  la  que  no  se  desembolsara  si  las  acciones  fueren  nominativas,  y  que 
se  enterara  en  Caja  y  se  mantendra  en  deposito,  en  oro.  De  esta  parte  del  fondo  de 
reserva  no  podra  disponer  la  Asamblea  General  de  Accionistas  sino  para  el  cambio 
de  billetes  en  casos  adversos  y  con  aprobacion  del  Fiscal,  debiendo  reponerse  dentro 
del  termino  preciso  de  un  ano.  —  2.°  De  un  apartado  no  menor  del  10%  de  las 


Special  Laws. 


I.  Banks. 

Banking  Law. 

The  Congress  of  the  United  States  of  Venezuela. 

Decrees: 

Title  I.     Of  the  Establishment  of  Banks. 

Art.  1,  The  establishment  of  banks  of  deposit,  draft,  loan  and  discount  is  allowed 
without  further  formahties  than  those  prescribed  by  the  Commercial  Code  for  com- 
mercial estabUshments  in  general  and  those  contained  in  the  present  Law. 

2.  There  may  also  be  established  banks  of  issue,  that  is  to  say,  those  which 
issue  notes  payable  at  sight  and  to  bearer  and  mortgage  banks;  both  the  one  and 
the  other  shall  be  subject  to  the  provisions  of  the  Commercial  Code  and  especially 
to  those  of  this  Law. 

In  no  case  may  the  notes  represent  an  amount  less  than  twenty  bolivares. 

3.  The  banks  described  shall  be  capable  of  being  constituted  like  any  other 
commercial  establishment,  by  a  single  person,  by  unlimited  partnerships,  by  simple 
limited  partnerships  or  limited  partnerships  with  share  capital,  and  by  joint  stock 
companies. 

Title  II.     Of  Banks  of  Issue, 

4.  Banks  of  issue  must  comply  with  the  following  essentials:  1.  Lodge  with 
the  Department  of  PubUc  Control  within  fifteen  days  following  that  of  their  for- 
mation, with  an  extension  up  to  fifteen  days  further  according  to  the  distance  of 
the  place  of  the  registered  office,  a  full  and  duly  authenticated  copy  of  the  contract 
of  association,  if  there  should  be  one,  together  with  the  note  made  in  the  Public 
registry  of  such  contract,  in  which  must  be  set  forth:  a)  The  name  assumed  by  the 
bank ;  —  b)  The  capital  thereof ;  —  c)  The  method  and  periods  in  which  such  capital 
must  be  paid  up ;  —  d)  The  object  which  the  institution  proposes ;  —  e)  The  place  of  its 
registered  office;  —  f)  Its  duration.  —  2.  Lodge  also  with  the  Department  of  PubUc 
Control,  within  the  same  period,  a  copy  of  the  regulations  of  the  bank,  in  which 
must  be  set  forth  with  the  utmost  clearness  its  internal  system  of  control  and  the 
conditions  of  its  operations.  —  3.  Remit  to  the  Department  of  Public  Control  within 
thirty  days  following,  and  advertise  in  the  press,  the  balance  sheet  of  each  month, 
extracted  from  its  books,  in  which  must  appear  the  total  amount  of  the  notes  in 
circulation,  and  those  which  are  in  the  coffers  of  the  bank,  that  of  the  deposits,  and 
that  of  the  negotiable  securities  in  hand  which  are  regarded  as  reahsable  at  maturity ; 
that  of  those  overdue  and  that  of  those  not  capable  of  realisation,  of  those  carried 
to  a  separate  accoimt;  the  amoimt  of  the  advances  to  the  directors,  managers  and 
other  agents  of  the  bank,  and  finally,  that  of  the  obhgations  of  such  bank. 

The  bank  is  also  boxmd  to  declare  to  the  Department  the  number  of  branches 
which  it  founds,  with  a  statement  of  the  capital  allocated  to  them  for  their  opera- 
tions and  of  the  place  of  their  business. 

When  the  essentials  laid  down  by  No.  1  of  this  article  have  been  fulfilled,  the 
Federal  Executive  shall  authorize  the  estabhshment  of  the  bank. 

5.  Default  in  the  fulfilment  of  any  of  the  provisions  contained  in  the  foregoing 
article  brings  about  the  closing  and  winding-up  of  the  estabhshment,  after  a  pre- 
vious contentious  suit. 

6.  The  banks  of  issue  which  are  constituted  in  accordance  with  this  Law  are 
obliged  to  create  a  reserve-fund  which  shall  be  composed:  1.  Of  the  fourth  part  of 
of  the  capital  of  the  association,  which  shall  not  be  paid  back  if  the  shares  should 
stand  in  defined  names,  and  which  shall  be  retained  in  the  coffers  of  the  company 
and  maintained  on  deposit,  in  gold.  The  general  meeting  of  shareholders  shall  not 
be  able  to  dispose  of  this  part  of  the  reserve-fund  except  in  the  exchange  of  notes 
in  emergencies  and  with  the  approval  of  the  Treasury,  it  having  to  be  replaced 
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utilidades,  hasta  la  decima  parte  del  capital  social.  De  esta  parte  del  fondo  de  re- 
serya  podro  disponerse  en  casos  adversos,  conforme  a  los  Estatutos  del  Banco,  y 
sera  repuesto  como  se  ha  prescrito  para  su  formacion. 

§  tinioo.  El  capital  que  deba  enterarse  en  Caja,  lo  sera  en  el  perentorio  termino 
de  un  ano,  contado  desde  la  fecha  de  instalacion  del  Banco  y  en  la  forma  que  deter- 
minen  los  Estatutos. 

7.  En  los  Bancos  de  circulacion,  la  totalidad  de  la  emision  no  podra  exceder 
del  duplo  del  capital  social  enterado  en  Caja  y  siempre  deberan  tener  en  6sta,  y  en 
dinero  efectivo,  el  25%  de  los  billetes  que  emitan. 

8.  El  Banco  queda  obligada  a  convertir  los  billetes  que  emita,  a  su  presentacion 
y  en  moneda  acuiiada  de  legal  circulacion,  conforme  a  la  Ley;  y  de  igual  manera 
procederan  las  sucursales  a  convertir  los  que  le  sean  presentados,  hasta  donde  se 
lo  permita  su  capital. 

§  umco.  La  contravencion  a  este  precepto  sujeta  al  Banco  a  la  misma  pena 
establecida  en  el  articulo  5.°  de  esta  Ley. 

9.  Se  prohibe  e  los  Bancos  de  circulacion  prestar  cantidades  con  garantia  de 
sus  propias  acciones. 

10.  En  los  prestamos  con  garantia  que  efectuen,  los  Bancos  de  circulacion 
procuraran  siempre  la  facilidad  de  realizacion  de  la  garantia. 

11.  La  fabricacion  fraudulenta  de  billetes  de  Banco  se  considerara  y  castigara 
como  la  fabricacion  de  moneda  falsa. 

Titulo  III.    Del  Credito  Hipotecario. 

12.  Los  Bancos  podran  efectuar  prestamos  hipotecarios  con  sujecion  a  las 
formalidades  establecidas  en  los  Codigos  Nacionales. 

13.  Bajo  la  garantia  del  capital  destinado  a  operaciones  de  credito  sobre  hipo- 
teca,  podran  los  Bancos  emitir  cedulas  bipotecarias  hasta  por  una  suma  igual  a  los 
prestamos  que  hayan  hecho  con  dicha  garantia. 

14.  Las  cedulas  bipotecarias  se  emitiran  por  series  numeradas,  firmadas  por  los 
Directores  del  Banco.  Cada  una  de  ellas  expresara  su  respective  valor,  la  fecha  de  la 
emision  y  el  termino  en  que,  a  contar  de  dicha  fecha,  es  exigible  el  pago  del  capital 
6  intereses,  asi  como  las  demas  condiciones  de  su  reembolso. 

15.  Las  cedulas  bipotecarias  seran  amortizadas  en  moneda  de  oro  y  podran 
ser  nominativas  6  al  portador.  La  conversion  se  bara  a  la  par  de  su  valor  6  con  prima 
y  por  medio  de  sorteos  en  los  plazos  y  bajo  las  condiciones  establecidas  en  los  Esta- 
tutos, sin  que  eso  obste  para  que  el  Banco  pueda  efectuar  sorteos  textraordinarios 
cuando  los  crea  convenientes  al  objeto  de  convertir  dichas  cedulas. 

16.  La  falta  de  cumplimiento  a  las  obligaciones  contraidas  por  el  Banco  en  la 
emision  de  cedulas  bipotecarias,  da  al  tenedor  de  estas  accion  ejecutiva  contra  el 
Instituto;  y  en  caso  de  quiebra  de  este,  los  tenedores  seran  considerados  como 
acreedores  privilegiados  sobre  los  inmuebles  hipotecados  al  Banco. 

17.  Cada  emision  de  cedulas  se  hara  constar  ante  el  Registro  PubUco  por  decla- 
racion  expresa  de  los  Directores  del  Banco,  en  que  conste  el  monto  de  la  emision 
y  sus  condiciones  especiales. 

18.  Las  cedulas  bipotecarias  que  ingresen  al  Banco  por  efecto  de  baber  sido 
reembolsadas,  seran  perforadas  en  presenoia  de  los  Directores  y  del  Fiscal  del 
Gobierno;  levantandose  en  cada  caso  un  acta  que  precisara  la  serie,  el  niimero  de 
cada  serie  y  su  valor. 

19.  Los  prestamos  hipotecarios  dan  derecho  al  Banco,  en  caso  de  falta  de  cum- 
plimiento del  deudor,  a  pedir  la  venta  del  inmueble  en  ptiblica  subasta,  con  las  for- 
malidades establecidas  en  el  Codigo  de  Procedimiento  Civil;  pero  el  justiprecio  de 
la  finca  se  verificara  inmediatamente  despues  de  la  contestacion  de  la  demanda  por 
peritos  nombrados  uno  por  cada  parte  y  un  tercero  por  la  autoridad  judicial,  los 
cuales  fijaran  el  valor  que  pueda  obtenerse  en  venta  de  contado,  teniendo  en  cuenta 
para  ello,  todas  las  circunstancias  que  puedan  determinar  el  verdadero  preoio  venal. 
Si  en  el  primer  acto  de  remate  no  hubiere  proposicion  por  la  mitad  del  justiprecio, 
se  procedera  a  un  segundo  remate,  tomando  por  base  dos  quintos  del  justiprecio,  y  si 
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within  the  peremptory  period  of  one  year.  —  2.  Of  an  appropriation  of  not  less 
than  10  p.  c.  of  the  profits,  until  the  tenth  part  of  the  capital  of  the  company  is 
reached.  Such  part  of  the  reserve-fund  can  be  dealt  with  in  emergencies,  in  accord- 
ance with  the  articles  of  association  of  the  bank,  and  shall  be  replaced  in  the  same 
way  as  that  prescribed  for  its  formation. 

The  capital  which  must  be  paid  into  the  coffers  of  the  company  shall  be  so 
placed  within  the  peremptory  period  of  one  year,  calculated  from  the  date  of  the 
constitution  of  the  bank  and  in  the  form  determined  by  the  articles. 

7.  In  banks  of  issue  the  total  amount  issued  may  not  exceed  twice  the  capital 
of  the  association  paid  into  the  coffers,  and  there  must  always  be  maintained 
therein  in  ready  money  twenty-five  per  cent,  of  the  amount  of  the  notes  which  it 
issues. 

8.  The  bank  is  obliged  to  cash  the  notes  which  it  issues,  on  their  presentation, 
and  in  currency  of  legal  circulation,  in  accordance  with  the  Law;  and  in  like  manner 
the  branches  shall  proceed  to  cash  those  presented  thereto,  up  to  the  limit  which 
their  capital  allows. 

Disregard  of  this  direction  subjects  the  bank  to  the  same  penalty  as  that  pres- 
cribed in  article  5  of  this  Law. 

9.  It  is  prohibited  to  banks  of  issue  to  advance  amounts  upon  the  security  of 
their  own  shares. 

10.  In  advances  upon  security  which  they  may  effect,  banks  of  issue  shall 
always  procure  the  power  of  realisation  of  the  security. 

11.  The  fraudulent  fabrication  of  bank  notes  shall  be  regarded  and  punished 
as  the  fabrication  of  false  coiaage. 

Title  III.    Of  the  Mortgage  Security. 

12.  Banks  may  make  advances  secured  on  mortgage  subject  to  the  formalities 
prescribed  in  the  National  Codes. 

13.  Upon  the  security  of  capital  intended  for  credit  transactions  on  mortgage 
the  banks  can  issue  mortgage  bonds  up  to  the  amount  equal  to  the  advances  which 
they  have  made  on  such  security. 

14.  Mortgage  bonds  shall  be  issued  in  numbered  series,  signed  by  the  directors 
of  the  bank.  Each  one  of  them  shall  state  its  respective  value,  the  date  of  the  issue 
and  the  period  within  which,  calculated  from  such  date,  payment  of  capital  and 
interest  is  enforceable,  as  well  as  the  other  conditions  of  their  payment  off. 

15.  The  mortgage  bonds  shall  be  redeemed  in  gold  currency  and  may  be  either 
issued  by  name  or  to  bearer.  The  redemption  shall  take  place  at  par  value  or  with 
a  premium  and  by  means  of  drawings  at  periods  and  upon  conditions  settled  by 
the  articles  of  association,  without  the  same  preventing  the  bank  from  being  able 
to  carry  out  extraordinary  drawings  when  it  appears  to  it  expedient  for  the  purpose 
of  redeeming  such  bonds. 

16.  Default  in  the  fulfilment  of  the  obligations  contracted  by  the  bank  in  the 
issue  of  mortgage  bonds,  gives  to  the  holder  thereof  a  right  of  executive  action 
against  the  institution;  and  in  the  event  of  the  insolvency  thereof,  the  holders 
shall  be  regarded  as  privileged  creditors  over  the  immoveable  property  mortgaged 
to  the  bank. 

17.  Each  issue  of  bonds  shall  be  caused  to  be  recorded  before  the  Public  Registrar 
by  an  express  declaration  of  the  directors  of  the  bank,  in  which  is  stated  the  amount 
of  the  issue  and  its  special  conditions. 

18.  The  mortgage  bonds  which  return  to  the  bank  through  their  having  been 
paid  off,  shall  be  perforated  in  the  presence  of  the  directors  and  of  the  Government 
accountant;  and  there  shall  in  each  case  be  drawn  up  a  record  which  shall  set 
forth  the  series,  the  number  of  each  series,  and  its  value. 

19.  Mortgage  advances  give  the  right  to  the  bank,  in  default  of  fulfilment  by 
the  debtor,  to  request  the  sale  of  the  immoveable  property  by  public  auction,  with 
the  formalities  prescribed  by  the  Code  of  Civil  Procedure;  but  the  valuation  of  the 
property  shall  be  made,  immediately  after  the  joinder  of  issue  on  the  claim,  by 
experts  one  of  whom  shall  be  nominated  by  each  party  and  a  third  by  the  judicial 
authority,  who  shall  fix  the  value  which-  can  be  obtained  on  a  sale  for  ready  money 
bearing  in  view  for  that  purpose,  all  the  circumstances  which  can  determine  the  true 
sale  price.  If  in  the  first  offerring  by  public  auction  there  should  be  no  bid  of  one- 
half   of  the  valuation  a  second  auction  shall  take  place,  taking  for  the  reserve 
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tampoco  la  hubiere  por  este  valor  en  este  ultimo  acto,  se  pondra  el  inmueble  en  arren- 
damiento,  conforme  al  Codigo  Civil. 

20.  El  Ejeciitivo  Federal  concedera  d  los  Bancos  Hipotecarios  que  se  estab- 
lezcan  en  la  Republica,  las  exenciones  y  franquicias  de  que  gocen  los  Bancos  mds 
favorecidos;  la  rebaja  de  un  cincuenta  por  ciento  de  los  derechos  de  Registro  que 
causen  todas  las  escrituras  de  hipoteca  que  otorguen  dichos  Bancos  6  que  se  otor- 
guen  a  favor  de  ellos ;  la  exeneion  del  impuesto  de  estampillas  en  las  cedulas,  cheques, 
vales  y  demos  documentos  publicos  mencionados,  y  ademas  exonerara  su  corres- 
pondencia,  la  cual  podra  circular  libre  de  porte  por  las  Estafetas  nacionales. 

21.  El  Banco  publicara  mensualmente  un  estado  de  sus  operaciones  hipote- 
carias,  de  las  cedulas  que  hubiere  emitido  y  de  su  amortizacion  ordinaria  y  extra- 
ordinaria.    Dichos  estados  deberan  ser  comprobados  por  el  Fiscal. 

22.  Son  aplicables  a  los  Bancos  Hipotecarios  que  se  establezcan,  las  dispo- 
siciones  contenidas  en  los  articulos  4°  y  7°  de  esta  Ley. 

Titulo  IV.    De  los  Fiscales. 

23.  El  Ejecutivo  Federal,  por  organo  del  Ministerio  de  Fomento,  nombrara 
un  Fiscal  para  cada  Banco  establecido  6  que  se  establezca  en  la  Republica. 

24.  Son  funciones  de  los  Fiscales:  Inspeccionar  las  emisiones  de  billetes  6 
cedules  que  efectiie  el  Banco;  —  Presenciar  la  incineracion  de  billetes  deteriorados 
y  la  perforacion  de  cedulas  amortizadas  y  suscribir  en  cada  caso  el  acta  respectiva, 
en  union  de  los  Directores ;  —  Comprobar  y  autorizar  con  su  firma  los  estados  men- 
suales  que  los  Bancos  estan  en  la  obligacion  de  publicar  por  la  prensa:  a  este  efecto 
podran  exigir  de  los  Directores  la  exhibici6n  de  los  libros,  papeles  y  documentos  que 
les  fueren  necesarios;  —  Vigilar  el  cumphmiento  de  las  formalidades  prescritas  en 
los  articulos  4,  5,  6,  7,  8,  9,  13,  17,  18  y  21  de  esta  Ley;  —  Dar  cuenta  al  Ministerio 
de  Fomento  de  todas  las  irregularidades  que  observen,  asi  como  de  los  inconvenientes 
que  impidan  la  buena  marcha  de  los  Institutos  cuya  vigUancia  les  esta  encomendada. 

25.  Las  faltas  de  los  Fiscales  en  el  desempefio  de  sus  funciones  seran  penadas 
por  el  Ministro  de  Fomento  con  multas  hasta  de  quinientos  bolivares,  sin  perjuicio 
de  los  procedimientos  penales  a  que  puedan  dar  lugar. 

26.  El  Ministerio  de  Fomento  fijara  equitativamentel  sueldo  mensual  que  han 
de  devengar  los  Fiscales,  el  cual  sera  pagado  por  el  Banco  respectivo. 

27.  El  Ejecutivo  Federal  podra  nombrar  cuando  a  bien  lo  tenga,  comisionados 
extraordinarios  que  examinen  los  libros,  cajas  y  carteras,  para  informes  especiales. 

§  unico.  Los  comisionados  extra  ordinarios  se  pagaran  por  la  Tesoreria  de  las 
Rentas  Nacionales. 

28.  Queda  prohibido  terminantemente  a  los  Fiscales  intervenir  en  la  admi- 
nistra«idn  de  los  Bancos  cuya  vigilancia  ejercen. 

Titulo  V.    Disposiciones  generales. 

29.  Los  Bancos  tendran  su  domicilio  y  oficina  central  en  la  plaza  mercantil  en 
que  resida  el  establecimiento  principal  de  sus  negocios  en  la  Republica.  Esto  no 
impide  que  puedan  elegir  domicilios  especiales  para  ciertos  efectos  6  actos. 

30.  Por  disposicidn  judicial  podran  ser  embargadas  y  aiin  vendidas  las  accio- 
nes  de  los  Bancos;  mas  no  para  el  efecto  de  extraerse  su  valor,  sino  para  tenerse  por 
perteneciente  al  comprador,  como  accionista  sustituto,  el  liquido  que  resulte  en  el 
Banco  a  favor  de  demandado. 

31.  El  Banco  que  perdiere  la  mitad  de  su  capital,  debera  ponerse  inmediata- 
mente  en  liquidacidn,  a  menos  que  los  socios  6  accionistas  reconstituyan  el  capital 
primitivo.  Los  acreedores  6  deudores  del  Banco  no  podrdn  ser  admitidos  como 
nuevos  socios  en  la  reorganizacion  del  Instituto. 

32.  En  caso  de  Uquidacion  de  un  Banco,  se  pagardn  en  primer  termino  los 
billetes  6  cedulas  que  hubiere  emitido,  luego  los  depositos,  y  por  liltimo  sus  deudas 
y  demos  obligaciones  de  conformidad  con  las  Leyes  nacionales. 
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two  fifths  of  the  valuation,  and  if  still  there  should  he  no  bid  at  this  amount 
in  such  last  offer  for  sale,  the  immoveable  shall  be  leased,  in  oonformitv  with  the 
Civil  Code. 

20.  The  Federal  Executive  shaU  grant  to  mortgage  banks  which  are  estabUshed 
in  the  Republic,  the  exemptions  and  franchises  enjoyed  by  the  most  favoured  banks ; 
the  rebate  of  fifty  per  cent  of  the  registration  fees  which  are  occasioned  by  all 
mortgage  assurances  granted  by  such  banks  or  which  are  granted  in  their  favour; 
exemption  from  stamp  duties  on  bonds,  cheques,  vales  and  other  documents  of  a 
public  description,  and  further  shall  frank  their  correspondence,  which  shall  be  cir- 
culated carriage  free  by  the  National  Offices. 

21.  The  bank  shall  publish  each  month  a  statement  of  its  mortgage  operations, 
of  the  bonds  which  it  has  issued  and  of  their  ordinary  and  extraordinary  redemption. 
Such  statements  must  be  vouched  by  the  Official  Accountant. 

22.  The  provisions  contained  in  arts.  4  and  7  of  this  Law  are  appUcable  to  the 
mortgage  banks  which  are  already  estabhshed. 

Title  IV.    Of  the  Official  Accountants. 

23.  The  Federal  Executive,  by  means  of  the  Department  of  Public  Control, 
shall  nominate  an  Official  Accountant  for  each  bank  established  or  which  may  be 
established  in  the  RepubUc. 

24.  The  functions  of  the  Official  Accountants  are:  To  supervise  the  issues  of 
notes  or  bonds  effected  by  the  bank;  —  To  be  present  at  the  destruction  by  fire 
of  the  damaged  notes  and  the  perforation  of  bonds  redeemed  and  in  each  case  certify 
the  respective  record  in  conjunction  with  the  directors;  —  To  vouch  and  authen- 
ticate with  their  signature  the  monthly  statements  which  the  banks  are  under  the 
obligation  of  pubUshing  in  the  press;  for  this  purpose  they  can  enforce  from  the 
directors  the  production  of  the  books,  papers  and  documents  which  should  be  ne- 
cessary to  them ;  —  To  watch  over  the  fulfilment  of  the  f ormahties  prescribed  in 
arts.  4,  5,  6,  7,  8,  9,  13,  17,  18  and  21  of  this  Law;  —  To  report  to  the  Department  of 
Public  Control  regarding  all  irregularities  which  they  may  observe,  as  well  as  regard- 
ing the  difficulties  which  prevent  the  due  progress  of  the  institutions  the  watching 
over  which  is  entrusted  to  them. 

25.  Defaults  of  the  Official  Accountants  in  the  discharge  of  their  duties  shall 
be  penahzed  by  the  Department  of  Public  Control  by  fines  up  to  five  hundred  boU- 
vares,  without  prejudice  to  criminal  proceedings  for  which  there  may  be  ground. 

26.  The  Department  of  Public  Control  shall  equitably  fix  the  monthly  salary 
which  the  Accountants  are  to  receive,  which  shall  be  paid  by  the  particular 
bank. 

27.  The  Federal  Executive,  when  it  seems  to  it  expedient,  may  nominate  extra- 
ordinary auditors  to  examine  the  books,  coffers  and  portfolios,  for  special  report. 

Extraordinary  auditors  shall  be  paid  by  the  Treasury  of  the  National  Revenue. 

28.  Official  Accountants  are  strictly  forbidden  to  intervene  in  the  direction 
of  the  banks  the  supervision  of  which  is  entrusted  to  them. 

Title  V.     General  Provisions. 

29.  Banks  shall  have  their  residence  and  central  office  at  the  commercial  market 
in  which  is  situate  the  chief  establishment  of  their  business  in  the  Republic.  Such 
provision  does  not  preclude  them  from  selecting  special  residences  for  certain  pur- 
poses or  transactions. 

30.  By  the  order  of  the  Court  the  shares  in  the  banks  may  be  seized  and  also 
sold;  but  not  with  the  result  of  withdrawing  the  amount  they  represent,  except 
to  the  extent  of  there  being  held  as  belonging  to  the  purchaser,  as  substituted  share- 
holder, the  balance    standing  in  the  bank  to  the  credit  of  the  defendant. 

31.  The  bank  which  should  lose  one-half  of  its  capital,  must  be  forthwith  wound 
up,  unless  the  members  or  shareholders  sould  replace  the  original  capital.  The 
creditors  or  debtors  of  the  bank  cannot  be  admitted  as  fresh  members  in  the  re- 
organisation of  the  institution. 

32.  In  the  event  of  the  winding-up  of  a  bank,  there  shall  be  paid  in  the  first 
rank  the  notes  or  bonds  which  it  has  issued,  then  the  deposits,  and  lastly  its  debts  and 
other  obligations  in  conformity  with  the  National  Laws. 
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33.  Las  falsedades  que  cometieren  los  Directores  de  los  Bancos  en  las  publica- 
ciones  de  sus  actas  y  balances  y  en  la  declaracion  de  dividendos,  seran  castigadas 
con  las  penas  establecidas  para  los  delitos  de  falsedad  y  de  estafa,  segun  el  caso; 
y  acarrearan  ademas  la  clausula  del  Banco,  como  queda  preceptuado  en  el  articulo  5.° 
de  esta  Ley. 

34.  Las  penas  establecidas  en  esta  Ley  no  impiden  a  los  que  hayan  sido  perju- 
dicados  el  derecho  de  reclamar  de  los  responsables,  resarcimiento  de  daiios  y  per- 
juicios. 

35.  En  caso  de  quiebra  del  Banco,  seran  castigados  como  quebrados  fraudu- 
lentos,  los  Directores  6  Gerentes  que  con  sus  hechos  dolosos  hubieren  ocasionado 
la  quiebra. 

36.  En  ningun  caso  seran  de  obligatorio  recibo  los  billetes  emitidos  por  los 
Bancos  de  circulacion.  Cuando  los  Bancos  hagan  pagos  que  pasen  de  mil  bouvares, 
estan  obligados  a  dar  el  25%  en  ore,  si  asi  lo  exigiere  el  interesado. 

§  unico.  Estos  billetes  deberan  imprimirse  y  grabarse  en  papel  consistente  de 
diversos  colores  y  por  series  numeradas,  segtin  el  valor  que  representen,  y  estar  sus- 
critos  por  los  Directores  del  Instituto,  con  todas  las  precauciones  necesarias  para 
prevenir  su  falsificacion. 

37.  Se  derogan  las  Leyes  de  16  de  abril  de  1903,  sobre  Bancos,  y  las  de  18  de 
abril  de  1904,  que  crean  el  Banco  Nacional  de  Venezuela  y  el  Banco  de  Credito 
Hipotecario,  respectivamente. 

Dado  en  el  Palacio  Federal  Legislative,  en  Caracas,  e  los  diez  y  seis  dias  del 
mes  de  junio  de  1910.  —  Aiio  101  de  la  Independencia  y  52.°  de  la  Federacion. 


n.  Marcas  de  f^brica. 
Ley  de  Marcas  de  fabrica. 

Art.  1.  Cualquiera  persona  6  sociedad  domiciliada  en  la  Republica,  y  cual- 
quiera  corporacion  creada  por  autoridad  nacional,  de  los  Estados  y  de  los  territorios, 
asi  como  cualquiera  persona,  Sociedad,  6  corporacion  residente  en  pais  extranjero 
en  que  por  tratado  6  convenio  se  acuerda  a  los  ciudadanos  venezolanos  los  mismos 
6  analogos  derechos  a  los  que  se  conceden  por  esta  ley,  podra  obtener  la  proteccion 
6  garantia  de  cualquiera  legitima  marca  de  fabrica  6  de  comercio  para  cuyo  uso 
se  tenga  un  privilegio  exclusivo,  6  que  se  quiera  adoptar  y  usar  con  tal  caracter, 
siempre  que  se  cumplan  los  requisitos  que  contiene  la  presente  ley. 

2.  El  que  pretenda  la  proteccion  oficial  para  una  marca  de  fabrica  6  de  co- 
mercio, presentara  al  Ministro  de  Fomento  una  solicitud  en  papel  sellado  de  la 
clase  septima,  en  el  cual  se  expresen:  el  nombre  del  interesado,  su  residencia  y 
domicilio  mercantil,  la  clase  de  articulos  6  mercancias  que  llevan  6  ban  de  Uevar 
la  marca  de  fabrica  6  de  comercio,  la  peculiar  descripcion  de  los  generos  6  efectos 
comprendidos  en  tal  clase  a  los  cuales  se  haya  aplicado  6  se  intente  aplicar  la  marca, 
una  descripcion  de  esta  misma  con  facsimiles  en  que  se  vea  su  aplicacion  6  el  modo 
con  que  se  intenta  aplicarla  y  usarla ;  y  f inalmente,  el  tiempo  durante  el  cual  hubiera 
estado  en  uso  la  marca,  en  el  caso  de  que  no  se  solicite  por  primera  vez  su  uso  6 
aplicacion. 

3.  Dicha  solicitud  debe  estar  firmada  por  el  interesado  6  por  la  persona  que 
lo  presentare,  si  acompana  poder  en  forma  que  la  autorice  de  parte  del  dueno  6 
duenos  de  la  marca,  manifestandose  a  la  vez  por  escrito,  que  la  parte  que  solicita 
proteccion  para  la  marca  de  fabrica  6  de  comercio,  tiene  derecho  a  su  uso,  y  que 
dicha  marca  no  tiene  semejanza  con  ninguna  otra  analoga  ya  registrada,  de  modo 
que  pudiera  confundirse  con  ella  y  enganar  al  publico.  Asimismo  debe  asegurar  el 
interesado  que  la  descripcion  6  facsimiles  antes  mencionados,  y  que  deben  regis- 
trarse  en  el  Ubro  correspondiente,  son  copias  exactas  de  la  marca  de  fabrica  que 
se  trata  de  protejer. 

4.  El  Ministerio  de  Fomento  no  recibira  ni  registrara  ninguna  marca  de  fabrica 
6  de  comercio  que  no  sea  ni  pueda  Uegar  a  ser  legitima  marca,  6  que  sea  meramente 
el  nombre  una  persona,  sociedad  6  corporacion,  no  acompanado  de  una  marca 
suficiente  para  distinguir  la  del  mismo  nombre  cuando  lo  usen  otras  personas. 
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33.  Falsifications  of  which  the  directors  of  banks  should  be  guilty  in  the  pubU- 
cations  of  their  accounts  and  balance  sheets  and  in  the  declaration  of  dividends, 
shall  be  punished  by  the  penalties  estabUshed  for  the  offences  of  falsification  and 
fraud,  as  the  case  may  be;  and  they  shall  further  involve  the  closing  of  the  bank,  as 
provided  in  art.  5  of  this  law. 

34.'  Penalties  imposed  by  this  Law  do  not  prevent  the  persons  who  may  have 
been  damaged  from  claiming  compensation  for  damages  and  losses  fron  those  res- 
ponsible. 

35.  In  the  case  of  the  failure  of  the  bank,  there  shall  be  punished  as  fraudulent 
bankrupts,  the  directors  or  managers  who  by  their  fraudulent  acts  should  have 
brought  about  the  failure. 

36.  In  no  case  shall  the  notes  issued  by  banks  of  issue  be  of  compulsory  legal 
tender.  When  banks  make  payments  exceeding  one  thousand  bolivares,  they  are 
obliged  to  give  twenty-five  per  cent  in  gold,  if  it  should  be  insisted  upon  by  the  person 
concerned. 

Such  notes  must  be  printed  and  engraved  on  paper  of  various  colours  and  by 
numbered  series,  according  to  th£  value  which  they  represent,  and  be  subscribed 
by  the  directors  of  the  institution,  with  all  the  precautions  necessary  to  prevent 
their  falsification. 

37.  The  Laws  of  16th  April  1903,  on  banks,  and  of  18th  April  1904,  which  created 
the  National  Bank  of  Venezuela  and  the  Mortgage  Bank  respectively,  are  repealed. 

Given  at  the  Federal  Legislative  Palace  at  Caracas,  on  the  16th  day  of  the 
month  of  June  1910.  —  In  the  year  101  of  the  Independence  and  52  of  the  Federation. 


11.  Trade  Marks. 
Law  of  Trade  Marks. 

Art.  1.  Any  person  or  association  domiciled  in  the  RepubUc,  and  any  corpo- 
nation  created  by  national  authority,  of  the  States  or  of  the  territories,  as  well  as 
any  person,  association,  or  corporation  resident  in  a  foreign  country  in  which 
by  treaty  or  convention  is  granted  to  Venezuelan  citizens  the  same  or  the  like  rights 
as  those  which  are  granted  by  this  law,  can  obtain  the  protection  or  guaranty  for 
any  lawful  mark  of  manufacture  or  trade  for  the  use  of  which  he  or  it  has  an  ex- 
clusive privilege  or  which  he  or  it  wishes  to  adopt  and  use  in  such  character,  whenever 
the  essentials  set  forth  in  the  present  law  are  fulfilled. 

2.  Whoever  applies  for  official  protection  for  a  mark  of  manufacture  or  trade, 
shall  lodge  with  the  Minister  of  Public  Control  an  application  on  stamped  paper 
of  the  seventh  class,  iu  which  are  expressed:  the  name  of  the  person  concerned, 
his  residence  and  commercial  domicil,  the  class  of  articles  or  goods  which  bear  or 
are  intended  to  bear  the  mark  of  manufacture  or  trade,  the  particular  description 
of  the  goods  or  effects  included  in  such  class,  to  which  has  been  applied  or  it  is  in- 
tended to  apply  the  mark,  a  description  of  such  mark  with  facsirniles  in  which  is 
seen  its  apphcation  or  the  method  in  which  it  is  intended  to  apply  it  or  to  use  it ; 
and  finally,  the  time  during  which  the  mark  has  been  in  use,  in  the  event  of  its 
use  or  application  not  being  requested  for  the  first  time. 

3.  Such  application  must  be  signed  by  the  person  concerned  or  by  the  person 
who  lodges  it,  if  accompanied  by  a  formal  power  which  on  the  part  of  the  owner 
or  owners  of  the  mark  authorizes  the  same,  declaring  at  the  time  in  writing,  that 
the  party  who  requests  protection  for  the  mark  of  manufacture  or  trade,  has  the 
right  to  the  use  thereof,  and  that  such  mark  has  no  resemblance  to  any  other  ana- 
logous mark  already  registered  in  such  way  that  it  can  be  confused  therewith  and 
deceive  the  public.  In  Uke  manner  the  person  concerned  must  afford  assurance 
that  the  description  or  facsimiles  before  mentioned,  which  must  be  registered  in 
the  corresponding  book,  are  exact  copies  of  the  trade  mark  which  it  is  sought  to 
protect. 

4.  The  Ministry  of  Public  Control  shall  not  accept  or  register  any  mark  of  manu- 
facture or  trade  which  is  not  or  cannot  become  a  lawful  mark,  or  which  is  merely 
the  name  of  a  person,  association  or  corporation,  not  accompanied  by  a  mark 
sufficient  to  distinguish  it  from  the  same  name  when  other  persons  make  use  of  it. 
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6  que  la  marca  sea  identica  a  otra  ya  apropiada  a  la  misma  clase  de  objetos  y  per- 
tenecientes  a  distinto  dueno  y  que  esti  registrada  6  presentada  para  serlo,  6  que 
se  parezca  tanto  i  la  marca  de  fdbrica  liltimainente  mencionada,  que  con  toda 
probabilidad  haya  de  enganar  al  publico. 

5.  Se  anotara  y  registrara  en  el  Ministerio  de  Fomento  la  fecha  en  que  se  pre- 
sente  cualquiera  marca  de  fabrica  6  de  comercio  para  obtener  la  proteccion  que  se 
concede  por  la  presente  ley,  y  las  copias  de  la  marca  con  la  fecha  de  su  presentacion 
y  de  la  solicitud  dirigida  al  Ministerio  de  Fomento,  seUadas  con  el  seUo  de  este  y 
certificadas  por  el  Ministro,  serviran  de  prueba  suficiente  en  juicio,  cuando  se  contro- 
vierta  el  derecho  de  prioridad  para  el  uso  de  la  marca. 

6.  Llenos  los  requisitos  estableoidos,  el  Ejecutivo  Nacional,  por  el  organo  del 
Ministerio  de  Fomento  expedira  al  interesado,  si  no  tuviere  oposicion  de  parte,  un 
certificado  en  papd  nacional  del  sello  de  la  clase  tercera  que  deberd  consignar  el 
interesado,  en  que  se  declarara  que  este  es  el  propietario  de  la  marca  de  fabrica 
6  de  comercio  registrada,  con  todas  sus  especif icaciones ;  debiendo  ir  firmado  tal 
certificado,  que  servira  de  titulo  al  registro,  por  el  Ministro  de  Fomento  y  seUada 
con  el  seUo  del  Ministerio. 

7.  El  derecho  a  usar  exclusivamente  toda  marca  de  fabrica  6  de  comercio 
registrada  y  certificada  del  modo  prescrito,  permanecera  en  su  fuerza  y  vigor  por 
el  termino  de  treinta  anos,  contados  desde  la  fecha  del  registro;  menos  en  el  caso 
de  que  la  marca  se  aphque  a  articulos  fabricados  fuera  de  la  Republica  y  en  que 
aquella  este  protegida,  segun  las  leyes  en  un  pais  extranjero  por  un  plazo  menor, 
caso  en  el  cual  la  marca  registrada  en  virtud  de  esta  ley,  dejara  de  tener  la  pro- 
teccion oficial  que  ella  acuerda  al  mismo  tiempo  en  que  termine  la  proteccion  de 
las  leyes  extranjeras  que  la  favorezcan. 

8.  Toda  marca  registrada  del  modo  expresado,  durante  el  tiempo  a  que  se 
refiere  el  articulo  anterior,  dara  derecho  a  la  persona,  sociedad  6  corporacion  que 
la  registre,  a  usarla  exclusivamente  en  cuanto  se  refiera  a  la  clase  de  objetos  6  mer- 
cancieis  que  sustancialmente  scan  de  las  mismas  propiedades  y  cuahdades  descrip- 
tivas  consignadas  en  el  registro. 

9.  Durante  los  seis  meses  anteriores  a  la  espiracion  del  termino  de  treinta 
aiios,  puede  soHcitarse  la  renovacion  del  registro  de  cualquiera  marca  de  fabrica 
6  de  comercio,  la  cual  sera  concedida  en  los  terminos  del  registro  primitivo,  en  un 
titulo  estendido  en  papel  del  mismo  seUo.  La  renovacion  del  registro  tendra  la 
misma  duracion  de  treinta  anos  que  el  registro  primitivo. 

10.  No  tendra  accion  en  juicio  ninguna  persona  que  reclame  el  derecho  exclu- 
sivo  sobre  ima  marca  de  fdbrica  6  de  comercio  que  se  use  6  pretenda  usarse  en  ne- 
gocio  ilegitimo,  6  sobre  algun  articulo  danoso  en  si  mismo  6  sobre  una  marca  que 
se  ha  obtenido  fraudulentamente,  6  que  se  ha  formado  6  usado  con  el  designio  de 
enganar  al  pubHco  en  la  compra  6  uso  de  cualquier  mercancia. 

11.  Cualquiera  persona  que  procurare  el  registro  de  alguna  marca  de  fabrica 
6  de  comercio  por  si  mismo  6  a  nombre  de  otro,  6  que  solicitare  del  Ministerio  de 
Fomento  cualquier  acto  relativo  a  esta  materia,  haciendo  para  eUo  falsas  6  frau- 
dulentas  representaciones  6  declaraciones,  de  palabra  6  por  escrito,  y  por  cual- 
quier otro  medio  fraudulento,  quedara  sujeto  a  las  penas  que  establece  el  Codigo 
Penal,  para  los  falsificadores  6  estafadores,  segun  el  caso,  sin  perjuicio  de  la  res- 
ponsabilidad  civil  respecto  de  tercero. 

12.  Cualquiera  persona  que  reproduzca,  falsifique,  copie  6  imite  alguna  marca 
de  fabrica  6  de  comercio  registrada,  6  la  ponga  en  mercancias  sustancialmente,  de 
las  mismas  propiedades  y  cualidades  descriptivas  que  las  referidas  en  el  registro, 
quedara  sujeta  a  responder  en  juicio,  de  los  danos  por  el  uso  ilegitimo  de  tal  marca, 
sin  perjuicio,  en  caso  de  haber  fraude,  de  sufrir  las  penas  que  establece  el  Codigo 
Penal. 

13.  Todo  lo  relativo  al  registro  de  que  trata  la  presente  ley  estara  a  cargo  de 
la  Direccion  que  se  entienda  en  el  ramo  de  privilegio  6  patentes  de  industrias  en  el 
Ministerio  de  Fomento. 

14.  La  Direccion  de  que  trata  el  articulo  anterior,  llevara  dos  hbros  registros, 
que  serdn  renovados  cada  vez  que  fuere  necesario,  imo  para  el  registro  de  las  marcas 
de  fabrica,  y  el  otro  para  el  de  las  de  comercio,  debi^ndose  formar  expediente  para 
cada  caso  que  ocurra. 
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or  where  the  mark  is  identical  with  another  akeady  appropriated  to  the  same  class 
of  articles  belonging  to  a  different  owner  which  is  registered  or  presented  to  be  so 
registered,  or  which  bears  such  resemblance  to  the  trade  mark  last  mentioned,  that  in 
aU  probabihty  the  pubUc  may  be  misled. 

5.  The  Ministry  of  Public  Control  shall  enter  and  register  the  date  on  which 
any  mark  of  manufacture  or  trade  is  presented  to  obtain  the  protection  which  is 
granted  by  the  present  law,  and  copies  of  the  mark  with  the  date  of  their  presen- 
tation and  of  the  apphcation  directed  to  the  Ministry  of  Public  Control,  sealed  with 
the  seal  thereof  and  certified  by  the  Minister,  shall  serve  as  sufficient  proof  in  legal 
proceedings,  when  the  right  of  priority  to  the  use  of  the  mark  is  disputed. 

6.  Where  the  prescribed  essentials  are  fulfilled,  the  National  Executive,  by 
che  instrumentahty  of  the  Ministry  of  Public  Control,  shall  issue  to  the  person  con- 
temed,  if  there  should  be  no  opposition  thereto,  a  certificate  on  official  paper  with 
the  stamp  of  the  third  class  which  the  person  concerned  must  pay,  in  which  it 
shall  be  declared  that  he  is  the  owner  of  the  mark  of  manufacture  or  of  trade 
registered,  with  aU  its  specifications;  such  certificate  having  to  be  signed,  in  order 
to  serve  as  the  title  for  registration,  by  the  Minister  of  Public  Control  and  sealed 
with  the  seal  of  the  Ministry. 

7.  The  right  to  exclusively  use  any  mark  of  manufacture  or  of  trade  registered 
and  certificated  in  manner  prescribed,  shall  remain  in  fuU  force  and  strength  for  the 
period  of  thirty  years,  calculated  from  the  date  of  the  registration ;  unless  in  the  case 
where  the  mark  is  apphed  to  articles  manufactured  outside  the  Republic  and  where 
it  is  protected,  according  to  the  laws  of  a  foreign  country,  for  a  shorter  period,  in 
which  case  the  mark  registered  by  virtue  of  this  law,  shall  cease  to  have  the  offi- 
cial protection  which  is  granted  thereby  at  the  same  time  at  which  the  protection 
of  the  foreign  law  which  favour  the  same  terminates. 

8.  Any  mark  registered  in  the  prescribed  manner,  during  the  time  to  which 
the  preceding  article  refers,  shall  give  a  right  to  the  person,  association  or  corpora- 
tion which  registers  it,  to  use  it  exclusively  so  far  as  relates  to  the  class  of  ar- 
ticles or  goods  which  are  substantially  of  the  same  properties  and  descriptive 
quaUties  set  out  in  the  register. 

9.  During  the  six  months  prior  to  the  effluxion  of  the  period  of  thirty  years, 
the  renewal  of  the  registration  of  any  mark  of  manufacture  or  trade  can  be  apphed 
for,  which  shall  be  granted  on  the  conditions  of  the  original  registration,  on  a  certi- 
ficate expressed  on  paper  bearing  the  Uke  stamp.  The  renewal  of  the  registration 
shall  have  the  like  duration  of  thirty  years  as  the  original  registration. 

10.  No  action  shall  be  brought  by  any  person  claiming  the  exclusive  right 
over  a  mark  of  manufacture  or  trade  which  is  used  or  is  intended  to  be  used  in  iUicit 
business,  or  over  any  article  dangerous  in  itself  or  over  a  mark  which  has  been  ob- 
tained fraudulently,  or  which  has  been  framed  or  used  with  the  intention  of  deceiv- 
ing the  pubhc  in  the  purchase  or  use  of  any  merchandize. 

11.  Any  person  who  should  procure  the  registration  of  any  mark  of  manu- 
facture or  of  trade  by  himself  or  in  the  name  of  another,  or  who  apphes  to  the 
Ministry  of  Public  Control  for  any  document  relative  to  such  matter,  making  there- 
for representations  or  declarations  false  or  fraudulent,  orally  or  in  writing,  or  by 
any  other  fraudulent  means,  shall  become  subject  to  the  penalties  which  the  Penal 
Code  prescribes  for  persons  guilty  of  falsification  or  fraud,  as  the  case  may  be, 
without  prejudice  to  hability  at  civil  law  regarding  third  persons. 

12.  Any  person  who  reproduces,  falsifies,  copies  or  imitates  any  registered  mark 
of  manufacture  or  of  trade,  or  places  the  same  on  goods  having  substantially 
the  same  properties  and  descriptive  quahties  with  those  contained  on  the  register, 
shall  be  subject  to  answer  in  a  suit  for  the  damages  through  the  ilhcit  use  of 
such  mark,  without  prejudice,  in  case  of  there  being  fraud,  to  suffering  the  penal- 
ties prescribed  by  the  Penal  Code. 

13.  Whatever  relates  to  the  registration  of  which  this  law  treats  shall  be  at 
the  charge  of  the  Department  which  concerns  itseK  with  the  branch  of  trade  privi- 
leges or  patents  in  the  Ministry  of  PubHc  Control. 

14.  The  Department  of  which  the  preceding  article  treats  shall  keep  its  books 
of  register,  which  shall  be  renewed  whenever  necessary,  one  for  the  registration 
of  marks  of  manufacture  and  the  other  for  that  of  those  of  trade,  a  record  being 
framed  for  each  case  occurring. 


179  Venezuela:  Leyes  Especiales.     Service  consular. 

15.  El  Ejecutivo  Nacional  dictara  las  medidas  y  reglas  que  fueren  necesarias 
para  la  ejecucion  de  la  presente  ley,  y  hara  publicar  litografiadas  anualmente  en 
la  Memoria  del  ramo  las  marcas  de  fabrica  6  de  comercio  registradas,  pudiendo 
franquear  los  registros  para  la  publicacion  en  grabados  de  dichas  marcas  a  cual- 
quiera  que  lo  solicitare, 

16.  Las  marcas  de  fabrica  6  de  comercio  de  productos  6  mercancias  extran- 
jeras  registradas  fuera  de  la  RepubUca,  podran  regis trarse  tambien  por  el  Ministerio 
de  Fomento,  aun  cuando  no  se  hubieren  celebrado  tratados  6  convenios  intema- 
cionales  sobre  la  materia,  respecto  de  los  productos  6  mercancias  que  tengan  acre- 
ditadas  su  utilidad  en  la  Republica,  a  juicio  del  Ejecutivo  Nacional. 

Dado  y  firmado  en  el  Palacio  de  las  sesiones  del  Cuerpo  Legislativo  Federal, 
en  Caracas,  a  diez  y  ocho  de  mayo  de  mil  ochocientos  setenta  y  siete,  aiio  14°  de  la 
Ley  y  19°  de  la  Pederacion. 

in.  Servicio  consular. 

El  servicio  Consular  de  Venezuela  esta  reglamentado  por  la  „Ley  de  Consules" 
mandada  observar  en  25  de  junio  de  1910  y  publicada  en  el  ntimero  11.051  de 
,,La  Gaceta  Oficial",  de  14  de  julio  del  mismo  ano. 

Segun  el  articulo  73  de  dicha  Ley,  los  Consules,  en  los  puertos  y  lugares  de  su 
residencia,  tienen  la  facultad  de  recibir  toda  especie  de  protestas  y  declaraciones 
que  los  capitanes,  maestros,  marineros,  pasajeros  y  comerciantes,  ciudadanos  de  la 
Republica  de  Venezuela  6  cualesquiera  extranjeros  tengan  por  conveniente  hacer 
ante  ellos  sobre  asuntos  relatives  a  intereses  radicados  6  que  deban  radicarse  en 
Venezuela;  y  las  copias  de  estos  actos,  firmados  por  los  Consules  y  seUadas  con  el 
seUo  consular,  tendxan  entera  fe  y  credito  en  todas  las  Oficinas  y  Tribunales  de 
la  Republica.  Tienen  tambien  los  Consules  la  facultad  de  presenciar  el  otorga- 
miento  de  poderes  destinados  A  obrar  ante  las  autoridades  y  Tribunales  de  Vene- 
zuela, asi  como  cualesquiera  contratos  que  tengan  por  objeto  bienes  situados  u 
obligaciones  que  deban  cumplirse  en  el  territorio  de  la  Republica.  Ademas  estan 
facultados,  a  falta  de  Ministros  Diplomaticos  de  Venezuela,  para  legalizar  los  doou- 
mentos  expedidos  por  las  autoridades  locales,  y  asimismo  los  expedidos  por  las 
autoridades  venezolanas,  despues  de  comprobados  estos  ultimos  por  el  Ministerio 
de  Relaciones  Exteriores  de  la  Republica. 


Constitucion  de  los  EE.  UU.  de  Venezuela,  de  5  de  Agosfo  de  1909. 

Titulo  III.    De  la  nacionalidad. 
Seccion  I.    De  los  Venezolanos, 

Art.  13.    Los  venezolanos  lo  son  por  nacimiento  6  por  naturalizacion. 

a)  Son  venezolanos  por  nacimiento:  1.°  Todos  los  nacidos  en  el  territorio  de 
Venezuela;  —  2.°  Los  hijos  de  padres  venezolanos  cualquiera  que  sea  el  lugar  de 
su  nacimiento.  —  b)  Son  venezolanos  por  naturalizacion:  1.°  Los  hijos  de  padre  6 
madre  venezolanos  por  naturalizacion,  nacidos  fuera  del  territorio  de  la  Republica, 
si  vinieren  a  domicUiarse  en  el  pais  y  manifestaren  su  voluntad  de  ser  venezolanos; 
—  2.°  Los  nacidos  6  que  nazcan  en  las  RepubUcas  Hispano-americanas  siempre 
que  hayan  fijado  su  residencia  en  el  territorio  de  la  Republica  y  manifestado  su 
voluntad  de  ser  venezolanos;  —  3.°  Los  extranjeros  que  hubieren  adquirido  carta 
de  naturaleza  conforme  k  las  leyes;  —  4.°  La  extranjera  casada  con  venezolano 
mientras  dure  el  vinculo  matrimonial,  debiendo  para  continuar  en  el  caracter  de 
tal,  disuelto  el  vinculo,  hacer  la  manifestacion  a  que  se  refiere  el  articulo  siguinte, 
dentro  del  primer  ano. 

El  articulo  a  que  se  refiere  el  numero  anterior,  es  el  siguiente : 

14.  La  manifestacion  de  voluntad  de  ser  venezolano  debe  hacerse  ante  el  Re- 
gistrador  Principal  de  la  jurisdiccion  en  que  el  mardfestante  establezca  su  domi- 
ciho,  y  aqu61  al  recibirla  la  extender^,  en  el  protocolo  respective  y  enviara  copia 
de  eUa  al  Ejecutivo  Nacional  para  su  publicacidn  en  la  Gaceta  Oficial. 
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15.  The  National  Executive  shall  decree  the  measures  and  regulations  which 
may  be  needful  for  the  execution  of  this  law,  and  shall  annuaUy  cause  to  be 
published  lithographically  in  the  Gazette  of  the  department  the  marks  of  manu- 
facture or  of  trade  registered,  with  power  to  give  access  to  the  registers  for  the 
pubhcation  of  such  marks  by  engravings  to  anyone  who  should  request  it. 

16.  The  marks  of  manufacture  or  commerce  for  foreign  produce  or  goods 
registered  outside  the  Republic,  can  also  be  registered  by  the  Ministry  of  Public 
Control,  even  when  international  treaties  or  conventions  should  not  have  been  entered 
into  on  the  matter,  as  regards  produce  or  goods  which,  in  the  opinion  of  the  National 
Executive,  have  proved  their  usefulness  in  the  RepubUc. 

Given  and  signed  at  the  Chamber  of  Conference  of  the  Federal  Legislature 
Council  at  Caracas,  on  18th  May  1877,  in  the  14th  year  of  the  Law  and  19th  of  the 
Federation. 

III.  Consular  Service. 

The  Consular  Service  of  Venezuela  is  governed  by  the  "Law  relating  to  Con- 
suls" ordered  to  be  put  in  force  the  25th  June  1910  and  pubHshed  in  the  number 
11.051  of  "the  Official  Gazette"  of  the  14th  July  of  the  same  year. 

According  to  art.  73  of  such  Law,  the  consuls,  in  the  ports  and  places  of  their 
residence,  have  the  power  of  receiving  every  kind  of  protests  and  declarations  which 
captains,  masters,  seamen,  passengers  and  traders,  citizens  of  the  RepubUc  of  Vene- 
zuela or  any  foreigners,  may  find  it  expedient  to  make  before  them  on  matters  re- 
lative to  interests  centred  or  which  are  to  be  centred  in  Venezuela ;  and  copies  of 
such  acts,  signed  by  the  Consuls  and  sealed  with  the  Consular  seal,  shall  have  full 
authority  and  recognition  in  all  the  Offices  and  Courts  of  Venezuela. 

Consuls  have  also  the  power  of  authenticating  the  execution  of  powers  inten- 
ded to  take  effect  before  the  authorities  and  Courts  of  Venezuela,  as  also  any  con- 
tracts which  have  relation  to  property  situated  or  obligations  which  ought  to  be 
fulfilled  within  the  territory  of  Venezuela. 

They  are  further  empowered,  in  default  of  Diplomatic  representatives  of  Vene- 
zuela, to  authenticate  documents  issued  by  local  authorities,  and  also  those  issued 
by  Venezuelan  authorities,  after  the  latter  are  duly  vouched  by  the  Ministry  of  the 
Foreign  Relations  of  Venezuela. 


Constitution  of  the  United  States  of  Venezuela,  of  5  August  1909. 

Title  III.    Of  nationality. 
Section  I.     Of  Venezuelans. 

Art.  13.  Venezuelans  are  so  by  birth  or  by  naturaUzation.  a)  Venezuelans 
by  birth  are:  1.  All  persons  bom  within  the  territory  of  Venezuela;  —  2.  Children 
of  Venezuelan  parents,  whatever  may  be  the  place  of  their  birth.  —  6)  Venezuelans 
by  naturalization  are :  1 .  The  children  of  a  father  or  mother  Venezuelan  by  natura- 
lization, born  outside  the  territory  of  the  Republic,  if  they  should  become  do- 
miciled within  the  country  and  declare  their  wish  to  become  Venezuelan;  — 
2.  Those  born  or  who  may  be  born  in  the  Spanish-American  Republics  whenever 
they  may  have  fixed  their  residence  within  the  territory  of  the  Republic  and  decla- 
red their  wish  to  become  Venezuelan;  —  3.  Foreigners  who  have  acquired 
letters  of  naturalization  in  conformity  with  the  laws.  —  4.  A  foreign  woman 
married  to  a  Venezuelan,  whilst  the  marriage  tie  lasts,  having,  in  order  to  continue 
in  that  character  when  the  tie  is  dissolved,  to  make  the  declaration  referred  to  in 
the  following  article  within  the  first  year. 

The  article  to  which  the  preceding  number  refers,  is  the  following. 

14.  The  declaration  of  the  wish  to  be  Venezuelan  must  be  made  before  the  Prin- 
cipal Registrar  of  the  jurisdiction  in  which  the  person  declaring  establishes  his 
domicil,  and  the  former  on  the  receipt  thereof  shall  enter  it  on  the  particular  protocol 
and  shall  transmit  a  copy  thereof  to  the  National  Executive  for  its  pubhcation. 
in  the  Official  Gazette. 
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navegaci6n. 

IV.  Correos. 

La  Ley  que  reglamenta  el  servicio  de  Correos  es  de  10  de  junio  de  1898  (niim.  7134 
„Recopilaci6n  de  Leyes  y  Decretos",  tomo  XXI). 

La  Reptiblica  es  parte  de  la  Union  Postal  Universal  y  como  tal  suscribio  los 
Tratados  paja  el  cambio  de  la  correspondencia,  para  el  cambio  de  bultos  postales  y 
la  expedicion  de  cedulas  de  identidad,  firmados  en  Roma  en  26  de  mayo  y  en  30  de 
junio  de  1906. 

V.  Tel6grafos. 

Los  telegrafos  estan  reglamentados  por  la  Ley  de  3  de  junio  de  1899  (num.  7488 
Recopilacion  de  Leyes  y  Decretos.     Tomo  XXII). 


VI.  Tratados  de  comercio  y  nayegaci6n. 

Los  Tratados  de  comercio  y  navegacion  que  Venezuela  mantiene  en  vigor  son 
los  siguientes:  1.°  Tratado  con  la  Gran  Bretana,  de  18  de  abrU  de  1825  (Coleccion 
de  Tratados  PubUcos  de  Venezuela  1884,  pag.  25);  —  2.°  Tratado  con  el  Brasil, 
de  navegacion  de  rios,  de  9  de  julio  de  1860  (C.  de  T.  P.  de  V.,  pag.  95);  — 
3.°  Tratado  con  Italia,  de  24  de  noviembre  de  1862  (C.  de  T.  P.  de  V.,  pag.  106); 

—  4.°  Tratado  con  Espana,  de  20  de  mayo  de  1882  (C.  de  T.  P.  de  V.,  pdg.  135); 

—  5.°  Tratado  con  El  Salvador  de  24  de  diciembre  de  1884  (Recopilacion  de 
Leyes  y  Decretos,  num  2707,  tomo  XI) ;  —  6.  °  Tratado  con  Belgica  (Libro  AmariUo 
de  Venezuela  de  1886,  pag.  289);  —  7.°  Convencion  Comercial  con  Francia,  de 
19  de  febrero  de  1902  (Memoria  del  Ministerio  de  Relaciones  Exteriores  de  1904, 
pag.  64  de  Documentos);  —  Tratado  con  el  Imperio  Aleman,  de  26  de  enero  de 
1909  (Celeccion  de  Tratados  Publicos  de  Venezuela,  1910,  pag.  318). 

Tambien  estan  en  vigencia  la  Convencion  con  Dinamarca  sobre  marcas  de 
fabrica  y  de  comercio,  de  21  de  junio  de  1879  (C.  de  T.  P.  de  V.,  pag.  134);  el  Con- 
venio  con  Belgica  sobre  reconocimiento  de  la  personaHdad  juridica  de  los  sociedades 
anonimas  y  de  las  otras  asociaciones  comerciales,  industriales  y  financieras,  de  25 
de  mayo  de  1882  (C.  de  T.  P.  de  V.,  pag.  138) ;  el  Convenio  con  Belgica  sobre  marcas 
de  fabricas,  de  11  de  julio  de  1882  (C.  de  T.  P.  de  V.,  pag.  139);  el  Convenio  con  el 
Imperio  Aleman  sobre  marcas  de  fabrica,  de  11  de  julio  de  1882  (C.  de  T.  P.  de  V., 
pag.  140);  la  Convencion  Consular  con  El  Salvador,  de  26  de  diciembre  de  1884 
(R.  de  L.  y  D.  de  V.,  num.  2708,  tomo  XI) ;  y  la  Convencion  Consular  con  Bolivia, 
■de  12  de  enero  de  1888  (R.  de  L.  y  D.,  num.  4029,  tomo  XIV). 


VENEZUELA:  POSTS;  TELEGBAPHS;  TREATIES.  180 

IV.  Posts. 

The  law  regulating  the  postal  service  is  that  of  10th  June  1898  (No.  7134 
"Collection  of  I^ws  and  Decrees"  Vol.  XXI). 

The  RepubUc  is  part  of  the  Universal  Postal  Union  and  as  such  subscribed 
to  the  Treaties  for  the  exchange  of  correspondence,  for  the  exchange  of  postal  parcels 
and  the  issuing  of  identical  orders,  signed  at  Rome  the  26th  May  and  the  30th 
Jxme  1906.  

V.  Telegraphs. 

Telegraphs  are  regulated  by  the  Law  of  3nd  June  1899  (No.  7488  "Collection 
of  Law  and  Decrees"  Vol.  XXII). 


VI.  Treaties  of  Commerce  and  Navigation. 

The  treaties  of  commerce  and  of  navigation  which  Venezuela  keeps  in  force  are 
the  following:  1.  Treaty  with  Great  Britain,  18th  April  1825  (Collection  of  PubUc 
Treaties  of  Venezuela,  1884  p.  25);  —  2.  Treaty  with  Brazil,  on  river  navigation, 
the  9th  July  1860  (C.  de  T.  P.  de  V.,  p.  95);  —  3.  Treaty  with  Italy  of  24th  Nov. 
1862  (C.  de  T.  P.  de  V.,  p.  106);  —  4.  Treaty  with  Spain,  of  20th  May  1882  (C.  de 
T.  P.  de  v.,  p.  135);  —  5.  Treaty  with  El  Salvador  of  24th  Dec.  1884  (Collection 
of  Laws  and  Decrees,  No.  2707,  Vol.  XI) ;  —  6.  Treaty  with  Belgium  (Yellow  Book 
of  Venezuela  of  1886,  p.  289) ;  —  7.  Commercial  Convention  with  Krance,  of  19th  Feb. 
1902  (Statement  of  the  Ministry  of  Foreign  Relations  of  1904,  p.  64  of  Documents); 
—  Treaty  with  the  German  Empire  of  26th  January  1909  (Collection  of  Public 
Treaties  of  Venezuela,  1910,  page  318). 

There  are  also  in  force  the  Convention  with  Denmark  on  marks  of  manufac- 
ture and  of  trade,  of  21st  June  1879  (C.  of  T.  P.  of  V.,  p.  134);  the  Convention  with 
Belgium  on  recognition  of  the  juridical  personahty  of  joint  stock  companies  and 
of  other  commercial  trade  and  fiuancial  associations,  of  the  25th  May  of  1882  (C. 
of  T.  P.  of  v.,  p.  138);  the  Convention  with  Belgium  upon  trade-marks  of  11th  July 
1882  (C.  of  T.  P.  of  v.,  p.  139);  the  Convention  with  the  German  Empire  upon 
trade-marks  of  11th  July  1882  (C.  of  T.  P.  of  V.,  p.  140);  the  Consular  Convention 
with  El  Salvador,  of  26th  Dec.  1884  (R.  de  L.  y  D.  de  V.,  No.  2708,  Vol.  XI); 
and  the  Consular  Convention  with  Bolivia,  the  12th  Jan.  1888  (R.  de  L.  y  D., 
No.  4209,  Vol.  XIV). 
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Index. 

A 

ABANDONMENT: 

marine  insurance,  137 — 140. 

of  ship  by  owners  for  debts,  116. 
ACCEPTANCE: 

for  honour,  98. 

of  bin  of  exchange,  98. 

presentment  for,  97,  98. 
ACCOUNT;  ACCOUNTS: 

books  of,  duty  of  traders  to  keep,  62 — 64. 

current,  105,  106. 

duty  of  auctioneer  to  render,  68. 

duty  of  factor  to  render,  94,  95. 

of  shipmaster,   118. 
ACTS  OF  COMMERCE,  58,  59. 
ADJUSTMENT: 

of  general  average,  129. 
ADMISSIONS,  50. 
AFFREIGHTMENT : 

abandonment  of  goods  in  payment  of  freight,  124. 

biU  of  lading,  125,  126. 

blockade,  123. 

chartering  for  outward  and  homeward  voyage,  122. 

contract  of,  form  and  contents,   121. 

charter-party,   121. 

calculation  of  freight,  124. 

capacity  of  vessel,  misrepresentation  as  to,  122. 

duty  of  freighter  to  deliver  documents,  122. 

damage  to  goods,   124. 

discharge  of  contract  of,   124,   125. 

deposit  of  goods  for  non-payment  of  freight,   123. 

detention  of  ship,  122,  125. 

declaration  of  war,  125. 

delay,  liability  of  shipowner  for,  122. 

delay  in  loading  or  unloading,  122. 

freight,  123,  124. 

failure  to  load  goods,  121. 

goods  lost  by  wreck  or  stranding,  123. 

interdiction  of  commerce,  124,  125. 

jettisoned  goods,  123. 

judicial  examination  of  damaged  goods,  124. 

limitation  of  actions,  140. 

loading  and  unloading,  time  for,   121. 

loading  of  only  part  of  cargo,  121. 

loading  goods  in  excess  of  contract,  122. 

prohibited  goods,  122,  123. 

payment  of  freight,   121,   123. 

repairs  necessary  during  voyage,  123. 

refusal  of  consignee  to  receive  goods,  124. 

rescission  of  contract,  122,  124,  125. 

sale  of  goods  by  master  for  necessaries,  123. 

time  for  sailing,   122. 

vmseaworthiness,  123. 
AGENCY:  see  AGENT   &c.: 

commercial,  generally,  11,  12,  40,  41. 

presumed  not  gratuitous,  93., 
AGENT:  see  AUCTIONEER;  BROKER;  COMMERCIAL  EMPLOYEE;  FAC- 
TOR; MANAGER. 
ALTERNATIVE  OBLIGATIONS,  19. 
APPEALS: 

generally,  52,  55,  56,   172. 

in  bankruptcy,   166. 
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APPROPRIATION  OF  PAYMENTS,  25. 

AKBITRATION,  54,  55. 

ARRANGEMENT:  see  SCHEME  OF  ARRANGEMENT. 

ASSIGNMENT: 

of  bottomry  bond,  131. 

of  chose  in  action,  75. 

of  freight  note,  76. 
ASSOCIATIONS,  80  et  aeq.:  see  COMPANY;  PARTNERSHIP: 

commercial,  generally,  31 — 35. 

foreign,  generally,  35 — 40. 

provisions  of  Civil  Code  as  to,  32,  33. 
ASSURANCE:  see  INSURANCE. 
AUCTION,  SALE  BY,  68. 
AUCTIONEER,  67,  68. 
AUTHENTICATION : 

consular,  of  insurance  policies,  134. 
AVAL,  99. 
AVERAGE,  127  et  seq. 

different  kinds  of,  127. 

general:  see  GENERAL  AVERAGE. 

particular,  128. 

what  are  average  expenses  and  losses,  127,   128. 

B 

BAILMENT: 

eommodatum,  42. 
deposit,  107. 

pledge,   107,   108. 
BALANCE  SHEET: 

in  bankruptcy,  156. 

of  bank,  publication  of,  174. 

of  company,  85. 
BANK,  174—177. 

branches,  174. 

establishment  of,   174. 

liquidation  of,  176. 

mortgage  security,   175,  176. 

of  issue,  174,  175. 

offences,  177. 

official  accountants,  176. 

publication  of  balance  sheet   &c.,  174. 

reserve,  174,   175. 
BANKRUPTCY: 

application  for  friendly  liquidation,  141,   142. 

adjudication  of  bankruptcy,  148,  149. 

arrangements  with  creditors  in  friendly  liquidation,  145. 

arrest  of  bankrupt,   151. 

allowance  to  bankrupt  for  support,  151,   155,   165, 

avoidance  of  transactions,  150,   151. 

accomplices  in  fraudulent  bankruptcy,  147. 

after  death  of  debtor,  148,  152,  156. 

after  retirement  from  trade,  148. 

accounts  of  provisional  trustees,  156. 

approval  of  scheme  of  arrangement,  160,  161. 

annulment  of  scheme  of  arrangement,  162,  163. 

appeals  in,  166. 

balance  sheet,   156. 

combination  of  creditors  of  debtor  who  dies  or  absconds,  144. 

cessio  bonorum,  141 — 144. 

circumstances  showing  culpability  of  bankrupt^  146. 

committee  of  creditors,  154. 

correspondence  of  bankrupt,  156. 

calls  in  bankruptcy  of  limited  company,  157. 

claims  against  trustees  for  misconduct,  157. 

claims  of  partners  in  bankruptcy  of  partnership,  158, 

consideration  of  scheme  of  arrangement,  160. 

different  kinds  of,  146. 

24* 
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BANKRUPTCY— contintied. 

decree  for  friendly  liquidation,   144. 

decree  of  adjudication  of  bankruptcy,  148,  149. 

duties  of  trustees,  152,   155 — 157,  165. 

distribution  of  assets,  164,  165. 

dividends,  165. 

declaration  of  insolvency,  147,  148. 

discharge  of  bankrupt,  166,  167. 

duty  of  bankrupt  to  attend  to  complete  books  &c.,  156. 

deposit  by  trustees  of  proceeds  of  estate,  157. 

extension  of  period  for  friendly  liquidation,  145. 

expenses  of  friendly  liquidation,  145. 

effect  of  adjudication  of  bankruptcy,  149 — 151. 

employment  of  bankrupt  in  liquidation,  156. 

fixing  seals  on  adjudication  of  bankruptcy,  151,  152,  156. 

friendly  liquidation,  141 — 146. 

fixing  date  of  suspension  of  payment,  148. 

fraudulent,  what  is,  146,  147. 

first  meeting  of  creditors,  153. 

fees  of  advocates   &c.,  164,  168. 

final  account  of  trustees,  165. 

guarantors,  164. 

goods  in  bankrupt's  possession  not  forming  part  of  estate,  157,  158. 

inventory  of  assets,  152. 

insolvency  of  several  co-debtors,  161,  164. 

indemnity  of  trustees,  157. 

joint  debtors  with  bankrupt,  161,  164. 

jurisdiction  in,  146. 

liquidation  by  the  creditors,  153,  154. 

measures  following  adjudication,  151  et  eeq. 

meeting  of  creditors  on  application  for  friendly  liquidation,  143,  144. 

to  consider  mode  of  liquidation  &c.,  155. 

to  consider  claims,  159. 

to  consider  scheme  of  arrangement,  160. 
nomination  of  trustees,   148,   149,   155. 

non-traders  not  subject  to  provisions  of  Commercial  Code,  141. 
of  traders,   146  et  seq. 

of  trading  sissociation,  punishment  of  directors  and  promoters,  146,  147- 
objections  to  scheme  of  arrangement,  161. 
pending  actions,  effect  of  adjudication  on,  149. 
property  of  bankrupt  vesting  in  trustee,  151,  152. 
payments  by  bankrupt  after  suspension,  151. 
preferential  debts,  150,  154,  164. 
publication  of  adjudication  of,  153. 
provisional  admission  of  debts,  160. 
partnership,  declaration  of  insolvency  of,  147,  148. 
pimishment  of  fraudulent  and  culpable  bankrupts,  146,  147. 
power  of  trustees  to  compromise   &o.,  157,  163. 
proof  of  debts,  158—160. 

revocation  of  decree  for  friendly  liquidation,  145. 
recovery  of  specific  assets,  157,  158. 

right  of  principal  to  reclaim  bills   &c.  on  bankruptcy  of  agent,  157,  158.. 
redemption  of  pledge  by  trustee,   164. 
reprehensible  bankrupts,  146. 
renouncement  by  trustee,  155. 
rehabilitation  of  bankrupt,  166,  167. 
report  of  trustees  on  state  of  affairs,  156. 
removal  of  trustees  and  appointment  of  new  trustees,  157. 
restitution  of  specific  assets,  157,  158. 
rescission  of  scheme  of  arrangement,  162,  163. 
suspension  of  executions,  145. 

summoning  meeting  of  creditors  after  adjudication,  153. 
suspension  of  proceedings  on  account  of  insufficiency  of  assets,  163. 
secured  creditors,  150,   164,  165. 
sale  of  assets,  156,  163. 
scrutiny  of  claims,   159. 
scheme  of  arrangement,  160 — 163. 
small  bankruptcies,  167,  168. 
summary  proceedings,  167,  168. 
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BANKRUPTCY— coniinwed. 

table  of  creditors,  163,   164. 

wife,  descendants   &c.,  may  not  request  adjudication  of,  148. 

who  may  be  trustees,  155. 

winding-up,  163 — 165. 
BIBLIOGRAPHY.  7. 
BILL  OF  EXCHANGE,  96  et  seq. 

acceptance,  98. 

aval,  99. 

acceptance  for  honour,  98. 

conditional  acceptance,  98. 

definitions,  96. 

drawer,  Uability  of,  97. 

duplicates,  97. 

duty  of  holder  to  demand  payment,  97,  99. 

defences  to  action  of  exchange,  102. 

duty  of  holder  to  notify  non-payment,  102. 

essential  requisites,  96,  97. 

executive  action  on,  101 — 103. 

forged  or  fictitious  signatures,  103. 

general  survey,  41,  42. 

guaranty,  99. 

indorsement,  97. 

in  sets,  97. 

liability  of  acceptor,  98. 

limitation  of  actions,  102,  103. 

lost  bill,  99. 

maturity,  97,  98. 

notification  of  protest,  101. 

obligations  of  drawer,  97. 

payment,  99,  100. 

protest  for  non-acceptance,  98,  101. 
for  non-payment,  99 — 101. 

presentment  for  acceptance,  97,  98. 

pledge  of,  107. 

payment  for  honour,  100. 

payment  by  referee  in  case  of  need,  100. 

referee  in  case  of  need,  98. 

re-draft,  101. 

re-exchange,  101. 

signature  without  capacity,  103. 

when  negotiable,  97. 
BILL  OF  LADING,  125,  126:  see  AFFREIGHTMENT. 
BOOKS: 

auctioneer's,  67,  68. 

broker's,  66,  67. 

duty  of  traders  to  keep,  62 — 64. 
of  carriers  to  keep,  75. 
of  directors  of  companies  to  keep,  85. 

entries  in,  by  subordinates,  69. 

for  how  long  to  be  preserved,  64. 

order  for  production  of,  64. 

value  of,  as  evidence,  63,  64. 

BOTTOMRY,  131,  132. 

advance  in  excess  of  value,  131. 

authority  of  master  to  take  loans  on,  118,  131. 

assignment  of  bond,  131. 

advance  in  excess  of  value,  131. 

before  commencement  of  voyage,  132. 

contents  of  bond,  131. 

definition,  131. 

duration  of  risk,  132. 

form  of  contract,  131. 

general  average,  132. 

insurance  of  loan,  134. 

loss  of  things  charged,  132. 

objects  of,  131. 

priorities,  132, 
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BOTTOMRY— continued. 

rights  as  between  the  lender  and  an  insvirer,  132. 

transhipment  or  unloading  of  things  charged,  132. 
BROKER,  66,  67. 

authority  of,  66. 

authorised,  67. 

books  to  be  kept  by,  66. 

duties  generally,  66,  67. 

general  survey,  11,  12. 

limitation  of  actions  for  brokerage,  67. 

production  of  books,  67. 

personal  liability  of,  66. 

registration  of,  67. 

security  required  from,  67. 

who  may  be,  66. 

c 

CAPACITY: 

married  women,  60,  61. 

minors,   60. 

to  contract,  15. 

to  practise  commerce,  60,  61. 
CAPTAIN:  see  SHIPMASTER. 
CARGO:  see  AFFREIGHTMENT. 
CARRIAGE  BY  LAND,  75—80. 

assessment  of  damages  for  loss   &c.,  77,  79. 

alteration  of  destination  by  consignor,  76. 

beginning  and  end  of  liability  of  carrier,  77. 

duties  of  carrier  generally,  75.   76. 

deposit  of  goods  when  consignee  cannot  be  found  &e.,  78. 

duty  of  railway  companies  to  carry  all  goods  tendered,  78. 

duties  of  consignor,  79. 

delivery  to  consignee,  79,  80. 

explosives  and  inflammable  goods,  78. 

exclusive  contract  for,  77. 

freight  note,  75,  76. 

insurance,  113,   114. 

limitation  of  liability,  79. 

liability  for  loss  of  or  damage  to  goods,  77. 

limitation  of  time  for  actions  against  carrier,  78. 

lien  of  carrier,  78. 

money,  jewels  <fec.,  77. 

measure  of  damages  for  loss   &c.,  77. 

passengers,  78,  79. 

proof  of  delivery  to  carrier,  75. 

rescission  of  contract,  75,  76. 

sub-carriers,  76. 

time  for  delivery,  76,  77. 

unclaimed  luggage,  80. 

variation  of  route  by  carrier,  76. 
CARRIAGE  BY  SEA: 

of  goods:  see  AFFREIGHTMENT. 

of  passengers,  126,  127. 
CESSIO  BONORUM: 

application  for,  142. 

appointment  of  representative  by  creditors,  144. 

citation  of  creditors,  142. 

deposit  of  property,  142. 

dissentient  creditors,  143. 

disputed  claims,  143. 

distribution  of  assets,  144. 

effect  of,  141,  142. 

in  what  cases,  141,   142. 

jurisdiction,  142. 

meeting  of  creditors,  142^144. 

procedure,  142 — 144. 

proof  of  claims,  143. 

property  of  third  persons,  142. 
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CESSIO  BONORVM— continued. 

secured  creditors,  142. 

transactions  avoided,  141,  142. 
CHAMBERS  OF  COMMERCE,  11,  64. 
CHARTER  PARTY,   121:  see  AFFREIGHTMENT. 
CHEQUE,  104. 
CHOSES  IN  ACTION: 

assignment  of,  75. 
CITATION,  46,  53,  171. 
CIVIL  CODE: 

ceseio  bonorum,  141 — 144. 

commodatum,  42. 

contracts  and  obligations,  14  e{  seq. 

depositum,  42. 

foreign  associations,  35 — 40. 

how  for  applicable    to  commercial  transactions,  59. 

mutuum,  42. 

partnerships  and  companies,  32,  33. 

provisions  of,  as  to  sale,  72. 
CO-DEBTOR: 

presumed  bound  jointly  and  severally,  69. 

insolvency  of,   161,   164. 
CODE  OP  COMMERCE,  58  et  seq.:  see  COMMERCIAL  CODE: 

what  persons  and  transactions  subject  to,  58,  59. 
COLLISION,  130,  131. 

limitation  of  actions,  140,  141. 
COMMERCE,  CHAMBERS  OF,  64. 
COMMERCIAL  AGENCY,  11,  12,  40,  41. 

COMMERCIAL  ASSOCIATIONS,  31—35,  80  et  seq.:  see  COMPANY;  PART- 
NERSHIP. 
COMMERCIAL  BOOKS,  62—64. 
COMMERCIAL  CODE,  58  et  seq. 

bills  of  exchange,  41,  42:  see  BILL  OF  EXCHANGE. 

book-keeping,  10,  11. 

brokers,  11,   12:  see  BROKER. 

Chambers  of  Commerce,  11. 

commercial  agents,  11,  12. 

carriage  by  land,  31:  see  CARRIAGE  BY  LAND. 

commercial  associations,  31 — 35:  see  COMPANY;  PARTNERSHIP. 

commission  agency,  40,  41. 

exchanges,  11. 

fairs,  11. 

foreign  associations,  35 — 40. 

general  survey  of,  7  et  seq. 

general  provisions,  7,  8. 

history  of,  5,  6. 

joint-stock  companies,  33 — 35. 

limited  partnerships,  33 — 35. 

loans,  42. 

markets,  11. 

managers  and  assistants,  12. 

mercantile  obligations,  12 — 14. 

pledge,  42. 

registry  of  commerce,  9,  10. 

running  account,  42. 

sale,  30,  31. 

suretyship,  43. 

traders,  8,  9. 

what  persons  and  transactions  subject  to,  58,  59. 
COMMERCIAL  COURTS,  52,  168—170. 
COMMERCIAL  EMPLOYEE,  69. 
COMMERCIAL  EXCHANGES,  65. 
COMMERCIAL  JUDGES,  168,  169. 
COMMERCIAL  JURISDICTION,  168—171. 

what  persons  and  transactions  subject  to,  58,  59. 
COMMERCIAL  OBLIGATIONS.  12—14. 
COMMERCIAL  PERSONS,  58,  59. 
COMMERCIAL  REGISTER,  61,  62. 
COMMERCIAL  SALE,  30,  31:  see  SALE  OF  GOODS. 
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COMMERCIAL  TRANSACTIONS,  58,  59. 

COMMERCIAL  TREATIES,  180. 

COMMISSION;  COMMISSION  AGENT,  40,  41,  93  et  aeq.:  see  FACTOR. 

COMMODATUM,  42. 

COMPANY,  82  et  aeq. 

auditors,  86,  87. 

accounts  and  balance  sheet,  85. 

books  to  be  kept  by  directors,  85. 

certificate  of  shares,  88. 

calls  in  bankruptcy  of,  157. 

contributions  by  subscribers,  83,  84. 

citation  of,  171. 

directors'  shares,  82,  83. 

duties  of  directors,  85,  86. 

domicile,  80. 

dissolution  of,  89,  91. 

directors,  85,   86. 

declaration  of  insolvency,  147. 

effect  of  non-registration,  91. 

election  of  directors,  85. 

extraordinary  meetings,  86,  87. 

formation  of,  83,  84. 

first  general  meeting,  84. 

foreign,  89,  90. 

form  of  documents  issued  by,  91. 

general  meetings,  86 — 88. 

general  survey,  33 — 35. 

limitation  of  actions,  92,  93. 

minutes,  87. 

manager,  86. 

ordinary  meetings,  86. 

promoters,  liability  of,  83. 

public  subscription,  83. 

prospectus,  83. 

punishment  of  promoters  and  directors  on  bankruptcy  of,  146,  147. 

powers  of  directors,  82. 

proxies  at  meetings,  87. 

registration  of,  91. 

reservation  of  benefits  to  promoters,  83. 

registration  of  documents  after  final  constitution  of,  84. 

register  of  shareholders,  85. 

reserve  fund,  85. 

responsibiHty  of  directors,  85. 

summoning  general  meetings,  86. 

fipecial  resolutions,  87. 

scheme  of  arrangement,  162. 

shares,  88. 

winding-up,  91,  92. 
COMPOSITION:  see  SCHEME  OF  ARRANGEMENT. 
COMPROMISE: 

by  trustees  in  bankruptcy,  157,  163. 
CONDITION,  18,  19. 
CONFLICT  OF  LAWS: 

contracts,  70. 
CONSIDERATION,  15. 

CONSIGNEE:  see  AFFREIGHTMENT;  CARRIAGE  BY  LAND. 
CONSIGNMENT:  see  FACTOR. 
CONSULAR  SERVICE,  179. 
CONTRACT: 

alternative  obUgations,  19. 

appropriation  of  payments,  25. 

by  telegraph,  71. 

conflict  of  laws,  70. 

co-debtors,  69,  70. 

commercial,  12 — 14. 

conditional,  18,  19. 

capacity,  15. 

consideration,  15. 

discharge  of,  how  proved,  71. 


VENEZUELA:  INDEX.  igS 


CONTRACT— conUnued. 

definitions,  14. 

dviress,  15. 

divisible  and  indivisible  obligations,  20,  21. 

diligence  required,  22. 

discharge  of,  23 — 29. 

essentials  for  validity,  14,  15. 

error,  15. 

effects  of,   16. 

fulfibnent  of,  22,  23. 

fraud,  15. 

generally,  69  et  seq. 

how  proved,  71. 

how  formed,  70,  71. 

illegaUty,  15,  16. 

interest,  70. 

joint  and  several,  19,  20. 

limitation  of  actions,  71. 

loss  of  thing  owing,  28. 

merger,    27,  28. 

novation,  26,  71. 

oral  evidence  of,  when  admissible,  71. 

offer  and  acceptance,  70. 

of  exchange,  75. 

of  affreightment:  see  AFFREIGHTMENT. 

of  minor,  28,  29. 

payment  or  performance,  23,  24. 

quasi,  16,  17,  29. 

rescission,  28,  29. 

ratification,  29. 

release,  26,  27. 

set-off,  27. 

subrogation,  24,  25. 

tender  and  deposit,  25,  26. 

time  for  performance,  19. 

under  penalty,  21,  22. 

when  commercial,  70. 

withdrawal  of  offer,  70. 
CO-OWNERS: 

of  ship:  «ee  SHIPOAVNERS. 
CORRESPONDENCE : 

duties  of  traders  as  to,  64. 
COUNTERCLAIM,  48. 
COURTS,  44,  57,  58. 

commercial,  52,  168 — 170. 
CREDIT,  LETTER  OF,  104,  105. 
CREDITORS: 

combination  of,  on  death  or  absconding  of  debtor,  144. 
CREW:  see  SEAMEN. 
CROSS  BILL,  101. 
CURRENT  ACCOUNT,  70,  105,  106. 

D 

DAY  BOOK: 

duty  of  traders  to  keep,  62. 
transactions  to  be  entered  in,  63. 
DECK  CARGO,  117. 
DELICTS,  17,  30. 
DEPOSIT,  107. 
DESERTION: 

of  seamen,  duties  of  consuls,  120,   121. 
DISCHARGE: 

of  bankrupt,  166,   167. 
of  obligation,  23—29. 
DISCONTINUANCE,  47,  48. 
DIVISIBLE  OBLIGATION,  20,  21. 
DOCUMENTARY  EVIDENCE,  49. 
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DOMICILE: 

of  trading  associations,  80. 
DURESS,  15. 


ERROR,  15. 

EVIDENCE,  48—50,  53,  54. 

commercial  books  as,  63,  64. 

documentary,  49. 
EXCHANGE: 

bill  of:  see  BILL  OF  EXCHANGE. 

contract  of,  75. 
EXCHANGE  BROKER,  67. 
EXCHANGES,  65. 
EXECUTION: 

against  share  of  partner,  81. 

of  foreign  judgments,  57. 

of  judgments  generally,  56,  57,  172. 
EXPLOSIVES: 

carriage  of,  78. 
EXPULSION: 

of  partner,  88,  89. 

F 

FACTOR,  93—96. 

acceptance  by,  of  commission,  93. 

authority  of,  to  give  credit,  95. 

definition  of,  93. 

delegation  by,  94. 

duty  to  fulfil  mandate,  93. 

to  obey  instructions,  94. 

to  keep  principal  informed,  94. 

to  preserve  goods  intrusted,  94. 

to  keep  transactions  of  different  principals  separate,  95. 

to  render  accounts,  94,  95. 

to  account  for  secret  profits,  94. 

lien  of,  94,  95. 

limitation  of  actions,  96. 

payments  to,  on  account  of  different  principals,  appropriation  of,  96. 

rights  and  liabilities  on  contracts  with  third  persons,  93. 

refusal  of  commission,  93. 

remuneration,  94,  96. 

renunciation  of  agency,  95. 

revocation  of  commission,  96. 

■when  entitled  to  depart  from  terms  of  commission,  94. 
FAIRS,  11,  66. 
FEDERAL  COURTS,  57,  58. 
FIRE  INSURANCE,  112,  113. 
FIRM:  see  PARTNERSHIP. 
FIRM  NAME,  62. 
FOREIGN: 

companies  and  partnerships,  35 — 40,  89,  90. 

insurance  companies,  39,  40,  90. 

judgments,  execution  of,  57. 

trade  marks,  179. 
FRAUD: 

contract,  15. 

of  creditors,  transactions  in,  23. 
FRAUDULENT  BANKRUPTCY,  146,  147. 
"FREE  OF  AVERAGE",  135. 
"FREE  OF  HOSTILITIES'.,  135. 
FREIGHT:  see  AFFREIGHTMENT. 
FREIGHT  NOTE,  75,  76. 

0 

GENERAL  AVERAGE,  129,   130. 

as  between  insurer  and  lender  on  bottomry,  132. 

deck  cargo,  129 

goods  loaded  without  bills  of  lading,  129. 
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GENERAL  AVERAGE— continued. 

goods  in  lighters,  128. 

goods  not  loaded,  129. 

jettison,  128,  129. 

lien  for,  130. 

limitation  of  actions,  140. 

mode  of  adjustment,  129. 

valuation  of  contributing  property,  129. 

what  contributes  to,  129. 

what  are  general  average  expenses  and  losses,  127,  128. 
GUARANTEE,  43,  108. 

H 

HISTORICAL  REVIEW,  4—6. 

I 

ILLEGALITY,  15,  16. 
IMMOVABLES: 
sale  of,  72. 
INDIVISIBLE  OBLIGATIONS,  20,  21. 
INFRINGEMENT: 

of  trade  marks,  178. 
INSPECTION,  JUDICIAL,  50. 
INSURANCE,  108  et  seq. 

abandonment,  right  of.  111,  114. 
against  agricultural  risks,  113. 
bankruptcy  of  party,  110. 
definition,  108. 
description  of  property,  109. 
duties  of  assured,  110. 
extent  of  Uability  of  insurer,  111,  113. 
fraudulent,  109,  111. 
fire,  112,  113. 

foreign  companies,  39,  40,  90. 
in  excess  of  value,  109. 
increase  in  risk,  109,  110. 
inland  carriage,  113,  114. 
life.  111,  112. 
limitation  of  actions.  111. 
loss  by  inherent  defect,  110. 
misrepresentation  and  non-disclosure.  111. 
maritime:  see  MARINE  INSURANCE, 
policy,  form  and  contents  of,  108,  112. 
premium,  110. 

risks  covered,  109,  110,  112,  113. 
risk  already  run,  110. 
re-insurance,  109. 
return  of  premiums,  109,  112. 
subject-matter  of,  108. 

several  insurances  of  same  subject-matter,  109. 
subrogation,  110. 
transfer  of  property  insured,  110. 
valuation  of  things  insured,  109. 
void  pohcies,  109. 
when  risks  begin,  109. 
want  of  insurable  interest,  108. 
INTEREST,  106. 

INTERNATIONAL  CONVENTIONS,  180. 
INTERROGATORIES,  172. 

J 

JETTISON,  128,  129. 

freight,  123. 
JOINT  ADVENTURE,  93. 
JOINT  OBLIGATIONS,  19,  20. 
JOINT  STOCK  COMPANY:  see  COMPANY. 
JUDGES,  COMMERCIAL,  168,  169. 
JUDGMENT,  51,  62,  54. 

execution  of,  56,  57,  172. 

foreign,  execution  of,  57. 
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JUDICIAL  INSPECTION,  50. 
JUDICIAL  SALE: 

of  ship,  173. 
JUDICIAL  PKOCBEDINGS:  see  PROCEDURE. 
JURISDICTION:  see  PROCEDURE. 

commercial,  53,  168 — 171. 

L 

LEDGER,  63. 

LETTER  BOOK,  64. 

LETTER  OF  CREDIT,  104,  105. 

LIEN: 

of  carrier,  78. 

of  factor,  94,  95. 

of  seamen  for  wages,  121. 

of  unpaid  seller,  74. 
LIFE  ASSURANCE,  111,  112. 
LIMITATION  OF  ACTIONS: 

arising  from  partnerships  and  companies,  92,  93. 

affreightment,  140. 

against  factor,  96. 

bills  of  exchange,  102,   103. 

bottomry  bonds,  140. 

brokerage,  67. 

collision,  140,  141. 

contracts  of  carriage,  78. 

contracts  of  insurance.  111. 

commercial  obligations  generally,  71. 

current  account,  106. 

for  avoidance  of  payments  and  alienations  by  insolvent,  151. 

general  average,  140. 

maritime  obligations  generally,  140,  141. 

marine  insurance,  140. 

passage  money,  140. 

remuneration  of  factor,  96. 
LIMITED  COMPANY:  see  COMPANY. 
LIMITED  PARTNERSHIP,  81,  82. 

expulsion  of  members,  88,  89. 

generally,  33 — 35. 

management,  82. 

name  or  style,  62,  82. 

simple,  contract  of,  90. 

with  share  capital,  82:  «ee  COMPANY. 
LIQUIDATION: 

friendly,  141—146. 

in  bankruptcy:  see  BANKRUPTCY. 

of  commercial  associations,  91,     92. 
LOANS,  42,  106,  107. 

on  maritime  risks:  see  BOTTOMRY. 

on  pledge,  107,  108. 
LOST  INSTRUMENT,  71. 

M 

MANAGER,  68,  69. 

appointment  of,  86. 

authority,  68. 

contracts  of,  68,  69. 

general  survey,  12. 

may  not  trade  on  own  account,  69. 

remuneration,  69. 

revocation  of  authority,  69. 

termination  of  employment,  69. 
MARINE  INSURANCE,  132  et  seq.:  see  INSURANCE. 

adjustment  of  particular  average  losses,  136. 

abandonment  or  variation  of  voyage  before  commencement  of  risks,  134,   137. 

alteration  of  voyage,  135. 

abandonment,  137 — 140. 

beginning  and  end  of  risks,  133. 

bottomry  advance,  insurance  of.  134. 
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MABINE  INStrRANCE— continued. 

barratry,  135. 

contents  of  policy,  134. 

cost  of  repairs,    136. 

contracted  by  agent,  136. 

consular  authentication,  134. 

constructive  total  loss,  137 — 139. 

declarations  on  abandonment,  139,  140, 

expert  investigation  of  damage,   136. 

effect  of  abandonment,  137,  140. 

"free  of  average",  135. 

"free  of  hostilities",  135. 

for  limited  time,  135. 

fraud,  109,   111,  139. 

insurance  after  cessation  of  risks,  134. 

limitation  of  actions,  140, 

liberty  of  ship's  company,  insurance  of,  134, 

objects  of,  133. 

places  of  call,  135. 

premium,  134. 

proof  of  loss,  137. 

presumption  of  loss,  139. 

rights  as  between  insurer  and  lender  on  bottomry,  132. 

risks  imdertaken,  133,  135. 

ransom  in  case  of  capture,  137,  138. 

rights  and  obligations  of  insurer,  135 — 137. 

rescission  of  contract  of,  136,  137. 

sale  of  damaged  goods,  136. 

several  insurances  on  same  risk,  134. 

transfer  of  cargo  to  another  vessel,  135, 

time  for  paj^ment,  135. 

time  for  abandonment,  138,  139. 

valuation  in  policy,  133. 

where  not  expressed  in  policy,  133,  136. 

what  included  in  policy,  133,  134. 

withdrawal  of  abandonment,  140. 
MARITIME  LOAN:  see  BOTTOMRY. 
MARKETS,  11,  66. 
MARRIED  WOMAN: 

as  partner,  81. 

authority  to  trade,  60. 

revocation  of  authority  to  trade,  60,  61. 
MATURITY: 

of  bill  of  exchange,  97,  98. 
MERCHANT  SHIP:  see  SHIP. 
MERCHANTS:  see  TRADERS. 
MERGER,   27,  28. 
MINOR: 

as  partner,  81. 

authorisation  of,  to  trade,  60. 

contracts  of,  28,  29. 
MISTAKE: 

contract,   15. 

delivery  or  pasnnent  by,  17. 
MORTGAGE,  106. 
MUTUAL  CREDITS: 

set-off,  27. 
MUTUUM,  42. 

N 
NATIONAL  BANK,  175—177. 
agencies,  176. 
capital,  175,  176. 
dividends,  177_ 

judicial  restraint  or  sale  of  shares,  176, 
maximiun  interest,  176. 
notes,  176,  177. 
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NATIONAL  BANK— continued. 

offences,  177. 

publication  of  balance  sheet   &c.,  176. 

reserve,  177. 
NATIONALITY,  179. 
NATURALISATION,  179. 
NEGOTIABLE  INSTRUMENT:  see  BILL  OF  EXCHANGE. 

pledge  of,  107. 
NEGOTIORUM  GESTIO,  16,  17. 
NOTE  OF  HAND,  103,  104. 
NOVATION,  26. 


OBLIGATIONS:  see  CONTRACT: 

alternative,  19. 

appropriation  of  payments,  25. 

commercial,  12 — 14. 

conditional,  18,  19. 

divisible  and  indivisible,  20,  21. 

diligence  required,  22. 

discharge  of,  23—29. 

duress,  15. 

error,  1 5. 

fulfilment  of,  22,  23. 

fraud,  15. 

illegality,  15,   16. 

joint  and  several,  19,  20. 

loss  of  thing  owing,  28. 

merger,  27,  28. 

novation,  26. 

of  minor,  28,  29. 

payment  or  performance,  23,  24. 

release,  26,  27. 

set-off,  27. 

subrogation,  24,   25. 

tender  and  deposit,  25,  26. 

time  for  performance,  19. 

under  penalty,  21,  22. 
OFFER,  70. 

P 

PARTICULAR  AVERAGE,  128. 
PARTNER: 

claims  of,  in  bankruptcy  of  partnership,  158. 

exeeiition  against  share  of,  81. 

expulsion  of,  88,  89. 

joint  and  several  liability  of,  81. 

hability  of  person  holding  himself  out  as,  81. 

managing,  81. 

minor  or  married  woman  as,  81. 

transacting  business  on  own  account,  81. 
PARTNERSHIP: 

bankruptcy  of,  158. 

contract  of,  form  and  contents  of,  90. 

different  kinds  of,  80. 

dissolution  of,  89,   91. 

domicile,  80. 

expulsion  of  member,  88,  89. 

evidence  not  admitted  to  contradict  terms  of  contract  of,  90 

effect  of  informaUty  in  constitution  of,  91. 

foreign,  89,   90. 

limitation  of  actions  arising  from,  92,  93. 

management,  81. 

registration  of,  90,   91. 

style  or  firm,  62,  81. 

scheme  of  arrangement  in  bankruptcy  of,  162. 

unlawful,  162. 

use  of  partnership  name,  81. 

winding-up,  91,  92. 
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PASSAGE  MONEY,  126,  127. 

limitation  of  actions  for,  140. 
PASSENGERS: 

by  land,  78,  79. 
by  sea,  126,  127. 
PAYMENT: 

appropriation  of,  25. 
by  mistake,  17. 
generally,  23,  24. 
right  to  receipt,  70. 
PENALTY,  21,  22. 
PEBFORMANCE,  23,  24. 
PLEAS,  47,  171. 
PLEDGE,  42,  107,  108. 

POLICY:  see  INSURANCE;  MARINE  INSURANCE. 
POSTAL  SERVICE,  180. 
PREFERENTIAL  DEBTS,  150,  154,  164. 
PREMIUM:  see  INSURANCE;  MARINE  INSURANCE. 
PROCEDURE,  44  et  aeq. 
appeals,  55,  56,  172. 
arbitrations,  54,  55. 
civil  proceedings, 

admission  of  claim,  47,  48. 
admJBsions,  50. 
appeal,  52. 

citation  of  defendant,  46. 
counterclaim,  48. 
discontinuance,  47,  48. 
death  of  party,  48. 
documentary  evidence.  49. 
decisory  oath,  50. 
entry  of  suit,  45. 
evidence,  48 — 50. 
hearing,  51. 
issue  on  merits,  47. 
inspection,  50. 
judgment,  51,  52. 
jurisdiction,  44,  45. 
parties  and  their  agents,  46,  47. 
pleas,  47,  171. 
precautionary  measures,  51. 
qualification  of  judges,  46. 
reconciliation,  48. 
third  party  procedure,  51. 
time,  48. 
classification  of  proceedings,  44. 
commercial  suits,  52 — 54,  171 — 173. 
appeals,  172. 

commercial  courts,  52,  168 — 170. 
citation,  53,  171. 
expert  investigation,  172. 
interrogatories,  172. 
judgments,  54. 
jurisdiction,  53,  170,  171. 
methods  of  proof,  53,  54,  172. 
powers  of  judge,  53,  172. 
proceedings  against  ships,  173. 
precautionary  measures,  53,  171. 
reconciliation,  53,   172. 
sale  of  ships,  173. 
Courts,  44,  57,  58. 
execution  of  judgments,  56,  57,   172. 
foreign  judgments,  execution  of,  57. 
summary  procedure,  54. 
PRODUCTION: 

of  broker's  books,  67. 
of  trader's  books,  64. 
PROMISSORY  NOTE,  103,  104. 
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PROOF: 

commercial  books  as  a  means  of,  63,  64. 

in  commercial  courts,  53,  54,  172. 

of  debts  in  bankruptcy,  158 — 160. 
PROTEST: 

of  bill  of  exchange,  98 — 101. 


QUASI  CONTRACT,  16,  17,  29. 
QUASI  DELICT,  17,  30. 
QUOTATIONS: 

official  list  of,  65,  70. 


R 


RAILWAY,  78,  79. 
RATIFICATION,  29. 
RECEIPT: 

right  of  person  making  payment  to,  70. 
RECONCILIATION,  48,  53,  172. 
RE-DRAFT,  101. 
RE-EXCHANGE,  101. 
REGISTER  OF  COMMERCE,  9,  10,  61,  62. 

books  of,  how  kept,  61. 

effect  of  non-registration  of  documents,  62. 

registration  of  brokers  in,  67. 
of  documents  in,  61. 
REGISTRATION: 

documents  of  companies,  91. 

foreign  associations,  89,  90. 

managers,  68. 

partnerships,  90,  91. 

trade  marks,  177,  178. 
REHABILITATION : 

of  bankrupt,  166,  167. 
RELEASE,  26,  27. 
RESERVE: 

banks,  174,   175. 
RETAIL  TRADERS,  63. 
RUNNING  ACCOUNT,  42,  105,  106. 

s 

SALE: 

by  auction,  68. 

generally,  30,  31,  72  et  seq. 

judicial,  of  ship,  173. 

mercantile  contract  of,  72 — 75. 

of  immovables,  72. 

of  property  of  another,  72. 

provisions  of  Civil  Code  as  to,  72. 
SALE  OF  GOODS,  72—75. 

by  description,  73. 

duties  and  liabilities  of  seller,  73,  74. 

delivery  of  the  goods,  74,  75. 

defect  in  quaUty  of  goods  delivered,  74. 

duty  of  seller  to  furnish  invoice  and  receipt  for  price.  74. 

goods  in  transit,  73,  74. 

lien  of  seller,  74. 

the  price,  72,  73. 

■when  commercial,  59. 
SALVAGE: 

duties  of  consuls.  182. 
SCHEME  OF  ARRANGEMENT,  160—163. 

annulment  of,  162,  163. 

approval  of,  160,  161. 

consideration  of,  160. 

in  bankruptcy  of  limited  company,  162. 
of  partnership,  162. 

objections  to,  161. 

void  if  particular  creditors  preferred,  162. 
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SEAMEN,  118—121. 

contracts  with,  118. 

duties  of,  118. 

dismissal  of,  120. 

death  of,  during  voyage,  120. 

desertion  of,  120,  121. 

extra  services  by,  119. 

illness  or  wounding  of,  119,  120. 

illtreatment  of,  121. 

lien  of,  for  wages  &c.,  121. 

payments  in  advance,  119. 

rights  of,  on  cancellation,  interruption  or  prolongation  of  voyage,  119. 
in  case  of  wreck,  119. 
when  taken  prisoner,  120. 

rescission  of  agreement,  120. 

thefts  by,  liability  of  master,  116. 

wages,  119,  120. 
SECURED  CREDITORS,  150,  164,  165. 
SECURITIES,  LOST,  71. 
SET-OFF,  27. 
SHIP: 

claims  having  priority  on,  114,  115. 

chartering:  see  AFFREIGHTMENT. 

collision,  130,   131. 

definition,  114. 

documents  to  be  kept  on  board,  117. 

foreign,  artest  of,  for  debts,  115. 

inspection,  prior  to  navigation,  116. 

insurance:  see  MARINE  INSURANCE. 

judicial  sale  of,  .173 

liability  for  debts  of  owner,  114. 

liens  on,   114,   115. 

mortgage  of,  114. 

nationalisation,  115,  116. 

ownership,  how  transferred,   114. 

officers  and  seamen,  118 — 121. 

preferential  claims,  how  proved,  115. 

proceedings  against,  173. 

restraint  of,  for  debts,  115. 

sale  of,  115. 

"tackle",  114. 
SHIPMASTER: 

authority  of,  to  order  repairs   &c.,  117,  118. 

to  borrow  on  bottomry,  118,  131. 
to  insure  goods,  118. 

appointment  and  dismissal  of,  116. 

accounts  of,  118. 

carrying  goods  on  own  account,  117. 

documents  to  be  kept  on  board  by,  117. 

duties,  as  to  entries  in  log,  117. 

to  give  receipts  and  bills  of  lading,  117,  125. 

to  report  to  owner,  117. 

to  take  pilot,  118. 

to  report  in  case  of  wreck,  118. 

in  case  of  jettison,   128,   129. 

detention  of,  for  debts,  117. 

declarations  as  to  jettison  on  arrival  in  port,  129. 

functions  generally,  116 — 118. 

liability  of  owners  for  debts  and  acts  of,  116. 
for  negligence,   116. 
for  thefts  of  crew,    116. 
for  damage  or  loss  of  ship  or  cargo,  117. 

no  power  to  sell  ship,  118. 

trading  on  own  account,  117. 
SHIPOWNERS,  115,   116. 

abandonment  of  ship  by,  116. 

bankruptcy  of,   115. 

liability  for  acts  of  master,   116. 
B  25 
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BniPOWSERS— continued. 

powers  of  a  jority,  161. 

who  may  be,  115. 
SOCIETY:  see  COMPANY;  PARTNERSHIP 
STATEMENT  OF  AFFAIRS,  148 
STOCK  BOOK: 

duty  of  trader  to  keep,  62. 

how  to  be  kept,  63. 
STRANDING: 

abandonment  on  account  of,  137,  138. 
SUBROGATION,  24,  25. 
SUMMARY  PROCEDURE,  54. 

in  bankruptcy,  167,  168. 
SURETYSHIP,  43,  108. 
SURRENDER  OF  PROPERTY:  gee  CESSIO  BONORUM. 

T 

TELEGRAPHS,  180. 

TENDER,  25,  26. 

THIRD  PARTY  PROCEDURE,  51. 

TIME: 

for  performance  of  obligation,  19. 

in  proceedings,  48. 
TRADE  MARKS,  177—179. 

application  for  protection,  177. 

certificate  of  registration,  178. 

conventions,  180. 

foreign  marks,  179. 

infringement,  178. 

period  during  which  right  to,  remains  in  force,  178. 

procuring  registration  by  fraud,  178. 

registration  of,  178,  179. 

renewal  of  registration,  178. 

who  may  obtain  protection  of,  177. 
TRADERS,  8,  9. 

books  of,  as  evidence,  63,  64. 

commercial  register,  61,  62. 

duties,  as  to  keeping  books,  62 — 64. 

entries  in  books  of,  by  subordinates,  69. 

for  how  long  books  to  be  preserved,  64. 

general  obligations  of,  61 — 64. 

married  women  and  minors  as,  60,  61. 

order  for  production  of  books  of,  64. 

retail,  63. 

who  are  deemed  to  be,  60. 
TRANSFER:  see  ASSIGNMENT. 
TREATIES,  180. 
TRUSTEES  IN  BANKRUPTCY:  see  BANKRUPTCY. 


aSAGE,  59. 


VESSEL:  see  SHIP. 
VICE-CONSUL:  see  CONSULS. 


WAGES  of  seamen,  119,  120. 
WIFE:  see  MARRIED  WOMAN. 
WINDING-UP: 

in  bankruptcy,  163 — 165. 

of  companies  and  partnerships,  91,  92. 
WITHDRAWAL  OF  OFFER,  70. 
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Besena  del  desarroUo  del  derecho  mercantil  en  el  Ecuador. 

Lo  que  es  hoy  Republica  del  Ecuador,  fue  la  Audiencia  de  Quito,  del  Virrei- 
riato  de  Santa  Pe  de  Bogota,  de  los  dominios  ooloniales  de  Espafia. 

^iConsumada  la  emancipacion  politica  del  Ecuador  en  los  oomienzos  del  Siglo  XIX, 
siguieron  rigiendo  en  el  territorio  del  Estado  emancipado  las  leyes,  c6dulas  y  reales 
6rdenes  sobre  comercio  que  regian  en  los  territorios  de  Espana,  antes  de  la 
emancipacion;  muchas  de  esas  leyes  eran  especiales  para  las  colonias  de  America  y 
Be  denominaban  Leyes  de  Indias.  Como  es  natural,  eran  aquellas  leyes  m  uy  im- 
perfectas  y  adecuadas  solo  para  una  6pooa  en  la  que  el  comercio  por  estos  paises 
estaba  apenas  desarrollandose.  Ademas,  el  Soberano  espanol,  al  dictar  sus  leyes 
para  estas  colonias,  tenia  ante  todo  presentes  las  conveniencias  de  la  Metropoli, 
jy  de  aqui  vienen  las  restricciones  y  probibiciones  para  el  Comercio  de  Indias,  que 
no  podian  menos  de  entorpecer  el  desarrollo  de  6ste. 

Emancipado  el  Ecuador,  entro  en  el  mismo  periodo  de  convulsiones  po  liticas 
que  fueron  comunes  &  los  demis  Estados  Sud -Americanos,  y  no  se  preocupo  el 
nuevo  Estado  de  la  expedicion  de  Codigos  hasta  muchos  lustros  despu6s  de  haber 
^niciado  su  vida  independiente. 

En  1851  se  arreglo  el  procedimiento  para  los  juicios  de  comercio  por  medio  de 
unDecreto  reglamentario  de  ese  procedimiento.  El  Decreto  reglamento  en  reaUdad, 
ademas  del  procedimiento  mismo,  la  constitucion  de  los  Tribunales  de  Comercio  en 
la  Republica.  Pero  no  tuvo  disposicion  alguna  ese  Decreto  sobre  la  parte  sustan- 
tiva  del  derecho  comercial,  y  siguieron  imperando  las  citadas   Leyes   de  Indias. 

Fue  en  1882  cuando  se  expidio  el  Codigo  de  Comercio,  en  el  cual  se  inoluyeron 
el  Codigo  maritime  y  el  Codigo  de  procedimientos  comerciales. 

Las  disposiciones  del  Codigo  de  Comercio  del  Ecuador  son  tomadas  de  varias 
fuentes,  a  saber:  I.  Las  antiguas  leyes  espanolas.  —  II.  Las  leyes  francesas  mer- 
cantUes  vigentes  cuando  se  expidio  el  Codigo  del  Ecuador.  —  III.  Las  leyes 
chUenas  vigentes  en  la  misma  epoca. 

Derivdndose  las  disposiciones  del  Codigo  de  Comercio  de  fuentes  tan  variadas, 
y  expedidas  esas  disposiciones  sin  el  necesario  estudio  y  meditacion  de  parte  del 
Legislador,  excusado  es  decir  que  el  Codigo  de  Comercio  del  Ecuador  esta  muy 
lejos  de  corresponder  &  las  necesidades  mercantiles  de  esta  ReplibUca,  sobre  todo 
hoy,  cuando  el  comercio  ha  ido  tomando  natural  ensanche. 

Sobre  todo  es  por  extremo  deficiente  el  Codigo  de  procedimientos  comerciales, 
si  bien  es  necesario  reconocer  que  aqueUa  deficiencia  es  com6n  k  todas  las  leyes 
de  procedimiento  ecuatorianas,  en  las  que  ha  prevalecido  el  espiritu  de  las  anti- 
guas leyes  espanolas.  Pero  esta  deficiencia,  sobre  todo  en  cuanto  es  causa  de  ima 
lentitud  iasoportable  en  los  juicios,  se  siente  aun  mas  por  quienes  tienen  que  acudir 
a  los  Tribunales  de  Comercio  en  los  que  el  procedimiento  deberia  ser  siempre  ripido. 

Un  general  clamor  se  ha  levantado  entre  los  jurisconsultos  ecuatorianos,  per 
la  reforma  de  las  leyes  comerciales  vigentes,  por  la  expedicion  de  otras  mas  en 
armonia  con  las  necesidades  presentes. 

Acaba  el  General  Eloy  Alfaro,  aprovechando  de  la  circunstancia  de  estar 
investido  de  todos  los  poderes  del  Estado,  por  su  cardcter  de  Encargado  del  Mando 
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What  is  to-day  the  Republic  of  Ecuador  was  formerly  the  Audiencia  of  Quito, 
of  the  Vice-Regnate  of  Santa  Fe  de  Bogota,  in  the  colonial  dominions  of  Spain. 

The  political  emancipation  of  Ecuador  being  consummated  at  the  commencement 
of  the  I9th  Century,  the  Laws,  Decrees,  and  Royal  Ordinances  as  to  commerce,  which 
were  ia  force  ia  the  Spanish  .territories  before  the  emancipation,  were  rigidly  followed 
in  the  territory  of  the  emancipated  State.  Many  of  these  laws,  specially  made  for 
the  American  colonies,  were  called  "Laws  of  the  Indies".  As  was  natural,  these  laws 
were  very  imperfect,  and  adequate  only  for  an  epoch  ia  which  commerce  in  these 
countries  had  hardly  commenced  to  develop.  Besides,  the  Spanish  Government 
in  dictating  these  laws,  considered  before  all,  the  advantage  of  the  mother  country; 
hence  the  restrictions  and  prohibitions  on  the  commerce  of  the  Indies,  which  could 
scarcely  fail  to  benumb  its  development. 

After  its  emancipation  Ecuador  went  through  the  same  period  of  poHtical  con- 
vulsions as  were  common  to  the  other  South  American  States,  and  did  not  concern 
itself  with  the  construction  of  a  new  Code  until  several  decades  after  it  had  commenc- 
ed its  independent  existence. 

In  1851  the  procedure  for  commercial  cases  was  regulated  by  a  Decree  rela- 
ting to  this  procedure.  The  Decree  however  established,  besides  such  procedure, 
the  constitution  of  the  Commercial  Courts  of  the  RepubUc.  This  Decree,  however, 
had  no  relation  whatever  to  the  substantive  part  of  the  commercial  law,  and  the 
above  mentioned  Laws  of  the  Indies  remained  ia  force. 

It  was  in  1882  that  the  Commercial  Code  was  first  issued,  in  which  were  in- 
cluded the  Maritime  Code  and  the  Code  of  Commercial  Procedure. 

The  provisions  of  the  Commercial  Code  of  Ecuador  are  taken  from  various 
sources,  viz. :  1.  The  old  Spanish  laws;  —  2.  The  French  Commercial  Laws  in  force 
when  the  Code  of  Ecuador  was  issued;  —  3.  The  Chilean  Laws  in  force  at  the  same 
time. 

Seeing  that  the  provisions  of  the  Commercial  Code  are  derived  from  such  various 
sources,  and  were  issued  without  the  necessary  consideration  on  the  part  of  the 
legislator,  it  need  hardly  be  said  that  the  Commercial  Code  of  Ecuador  is  very  far 
from  being  in  correspondence  with  the  mercantile  requirements  of  this  Republic, 
above  aU  at  the  present  time,  when  the  commerce  has  commenced  to  assume  a 
natural  expansion. 

The  Code  is  above  all  extremely  deficient  in  commercial  procedure,  although 
it  must  be  recognized  that  such  deficiency  is  common  to  aU  the  Ecuadorian  laws  of 
procedure  in  which  the  spirit  of  the  ancient  Spanish  laws  has  prevailed.  But  this 
deficiency,  especially  so  far  as  it  causes  an  unsupportable  delay  in  actions,  is  felt 
the  more  by  those  who  are  compelled  to  apply  to  the  Commercial  Tribunals,  in  which 
the  procedure  ought  always  to  be  rapid. 

A  general  clamour  has  been  raised  among  the  Jurists  of  Ecuador,  for  the  reform 
of  the  commercial  laws  in  force  by  the  issue  of  others  more  ia  harmony  with  present 
necessities. 

General  Eloy  AJfaro,  profitiag  by  the  circumstance  of  being  invested  with  full 
powers  of  the  State  in  his  character  as  plenipotentiary  of  the  Republic,  recently 


6  Ecuador:  Procedimiento. 

Del  procedimiento  para  los  juicios  de  comercio. 


I.  Jurisdiccion. 

La  jurisdiccion  mercantil  se  ejerce  en  primera  instancia  por  los  llamados  Jueces 
de  Oomercio,  en  segunda  y  tercera  por  los  mismos  tribunales  civiles  de  segunda 
y  ultima  instancia,  a  saber,  las  Cortes  Superiores  y  la  Corte  Suprema. 

Como  solo  en  las  principales  cindades  de  la  Republiea  hay  un  numero  de  asuntos 

contenciosos  mercantiles  suficiente  para  que  pueda  establecerse  un  Juzgado  especial 

1  A?°\!J^°'°'  ^^  ^^®  demas  ciudades  y  poblaciones  hace  las  veces  de  Juez  de  Comercio 

el  Alcalde  pnmero  cantonal,  que  segun  la  ley  es  el  Juez  civil,  encargado  de  conocer 

en  pnmera  instancia  de  los  asuntos  de  mayor  cuantia. 

El  que  quiera  intentar  una  accion  mercantil  en  el  Ecuador  debe,  pues,  ave- 
nguar  si  en  la  respectiva  poblacion  hay  Juez  de  Comercio  para  presentar  dem'anda 
y  en  su  defecto  acudir  al  primer  Juzgado  civil  de  mayor  cuantia  6  sea  al  Alcalde 
primero  cantonal.  Esta  averiguacion  debe  necesariamente  preceder  a  la  presenta- 
cion  de  la  demanda  para  asegurar  la  vaUdez  del  proceso. 

Una  vez  determinada  la  competencia  de  jurisdiccion  por  lo  que  al  Juez  que 
debe  conocer  respecta,  hay  que  asegurarse  tambien  de  esa  competencia  en  cuanto 
se  refiere  al  mismo  asunto  controvertido,  esto  es,  hay  que  saber  si  esta  es  de  aquellos 
que  la  ley  sustrae  de  la  jurisdiccion  civil  comiin  para  atribuirlos  a  los  jueces  de 
comercio. 

Para  que  un  asunto  htigioso  recaiga  bajo  la  jurisdiccion  mercantil,  es  preciso 
que  se  haUe  en  uno  de  los  casos  previstos  por  ley.  Segun  esta  corresponde  a  la  juris- 
diccion mercantil  el  conocimiento : 

Art.  1092.  1.°  De  toda  controversia  sobre  actos  de  comercio  entre  toda  especie 
de  personas ;  —  2.  °  De  las  controversias  relativas  a  las  letras  de  cambio  y  a  pagares 
y  Ubranzas  a  la  orden,  en  que  haya  firmas  de  comerciantes  y  de  no  comerciantes, 
aunque  respecto  a  estos  tengan  el  caracter  de  obhgaciones  meramente  civiles;  — 
3.°  De  las  acciones  contra  capitanes  de  buques,  factores,  dependientes  y  otros 
subaltemos  de  los  comerciantes,  solo  por  hechos  del  trafico  a  que  estan  destinados; 
—  4.  °  De  las  acciones  de  los  capitanes  de  buques,  factores,  dependientes,  y  otros 
subaltemos  de  los  comerciantes,  contra  los  armadores  y  comerciantes,  solo  por 
operaciones  del  trafico  de  la  persona  a  quien  sirven;  —  5.°  De  las  acciones  de  los 
pasajeros  contra  el  capitan  6  el  armador;  y  de  estos  contra  aquellos;  —  6.°  De 
todo  lo  concerniente  a  la  quiebra  de  los  comerciantes,  conforme  a  las  disposiciones 
de  este  codigo. 

Como  se  ve,  lo  que  en  primera  linea  determina  la  Jurisdiccion  mercantil  por  lo 
que  respecta  al  objeto  litigioso  es  el  ser  6  no  6ste  un  acto  de  comercio.  El  Codigo 
de  Comercio  determina  cuales  son  los  actos  que  deben  reputarse  como  actos  de 
comercio. 

En  cuanto  a  la  jurisdiccion,  en  cuanto  ella  esta  determinada  por  el  domicilio 
del  reo  6  por  el  lugar  en  que  esta  la  cosa  htigiosa  6  por  el  lugar  del  pago,  etc.,  el  Co- 
digo tiene  estas  prescripciones : 

Art.  1094.  En  materia  mercantil  son  competentes:  El  Juez  del  domicilio  del 
demandado ;  —  El  del  domicUio  especial  determinado  por  las  partes ;  —  El  del  lugar 
en  que  se  celebro  el  contrato  y  se  entrego  la  mercaderia;  —  El  del  lugar  en  que 
debe  hacerse  el  pago. 

Como  se  trata  de  una  jurisdiccion  especial,  como  es  la  mercantil,  la  ley  mercantil 
restringe  los  casos  generales  que  la  ley  civil  comun  determina  en  la  seccion  del 
,,fuero  competente". 

La  Jurisdiccion  del  Juez  de  Comercio  es  prorrogable  expresa  6  tacitamente, 
de  suerte  que  los  interesados  pueden  convenir  en  que  conozca  del  Utigio  otro  Juez 
de  Comercio,  que  sin  ese  convenio,  no  podria  ejercer  la  Jurisdiccion. 

Tambien  puede  prorrogarse  la  jurisdicci6n  mercantil  a  Juez  civil,  cuando  se 
trate  de  actos  de  comercio  y  en  el  caso  de  que  propuesta  la  demanda  ante  un  Juez 
ordinario,  el  demandado  no  reclamare  en  primera  instancia. 

Para  proteger  los  intereses  mercantiles  en  tiempo  de  ferias  6  mercados,  la  ley 
da  4  los  jueces  civiles  la  facultad  de  expedir  las  providencias  mds  urgentes  sobre 
asuntos  mercantiles,  dando  cuenta  al  Juez  competente. 
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Procedure  in  commercial  suits. 


I.  Jurisdiction. 

Commercial  jurisdiction  is  exercised  in  first  instance  by  the  so-called  Commercial 
Judges,  in  second  and  third  instance,  by  the  Civil  Courts  of  second  and  last  instance, 
that  is  to  say,  the  Superior  Court  and  the  Supreme  Court. 

As  it  is  only  in  the  principal  cities  of  the  Repubhc  that  there  are  a  sufficient 
number  of  contentious  commercial  cases  to  warrant  the  appointment  of  a  special 
Commercial  Court,  in  the  other  cities  and  towns,  the  first  Cantonal  Mayor  (Alcalde) 
who,  according  to  the  law,  is  the  Civil  Judge  charged  with  jurisdiction  in  first 
instance  over  matters  of  larger  amount,  acts  as  Commercial  Judge. 

Anyone  who  wishes  to  bring  a  commercial  action  in  Ecuador  should  ascertain 
if  in  the  town  in  question  there  is  a  Commercial  Judge  before  whom  to  bring  the  action, 
and  failing  such,  should  apply  to  the  first  Civil  Court  for  larger  matters,  that  is  to  say, 
the  first  Cantonal  Alcalde.  This  enqiiiry  must  necessarily  precede  the  commence- 
ment of  the  action  to  ensue  the  validity  of  the  process. 

The  competence  of  the  jurisdiction,  so  far  as  the  Judge  who  has  cognizance  of 
the  suit  is  concerned,  being  determined,  enquiry  should  also  be  made  as  to  competence 
as  regards  the  object  of  the  action,  that  is,  if  it  belongs  to  that  class  which  the  law 
of  civil  jurisdiction  permits  to  be  brought  before  the  Commercial  Judge. 

In  order  that  a  case  may  be  brought  under  commercial  jurisdiction  it  is  requisite 
that  it  should  fall  iu  one  of  the  classes  prescribed  by  law.  Commercial  jurisdiction 
exists  in  the  following  cases: 

Art.  1092.  1.  Every  dispute  as  to  acts  of  commerce  between  aU  kinds  of  persons ; 
—  2.  Disputes  relating  to  bills  of  exchange,  to  drafts  and  cheques  payable  to  order, 
on  which  there  are  signatures  of  merchants  and  of  non-merchants,  although  as  regards 
the  latter,  they  have  the  character  of  merely  civil  obhgations ;  —  3.  Actions  against 
captains  of  ships,  managers,  employees  and  other  assistants  of  merchants,  solely  in 
respect  of  commercial  transactions  in  which  they  are  concerned ;  —  4.  Actions  by 
captains  of  ships,  managers,  employees  and  other  assistants  of  merchants  against 
shipowners  and  merchants,  solely  in  respect  of  commercial  transactions  of  their  em- 
ployers ;  —  5.  Actions  by  passengers  against  the  captain  of  a  ship  or  owner,  and  of 
the  latter  against  the  former;  —  6.  In  everything  relating  to  the  bankruptcy  of 
merchants  according  to  the  provisions  of  this  Code. 

As  will  be  seen,  commercial  jurisdiction  wiU  be  principally  ascertained  by  the 
fact  of  whether  or  not  the  subject-matter  of  the  action  is  an  act  of  commerce.  The 
Commercial  Code  determines  what  are  acts  which  are  considered  acts  of 
commerce. 

As  regards  the  jurisdiction,  so  far  as  it  is  determined  by  the  domicile  of  the 
defendant,  or  the  place  in  which  the  subject  matter  of  the  suit  is  to  be  found,  or 
the  place  for  payment,  etc,  the  Code  contains  the  followiag  provisions: 

Art.  1094.  In  commercial  affairs  the  jurisdiction  belongs  to  the  Judge:  Of  the 
defendant's  domicile;  —  Of  the  domicile  specially  fixed  by  the  parties;  —  Of  the 
place  in  which  the  contract  was  entered  into  and  the  goods  deUvered;  —  Of  the 
place  in  which  payment  should  be  made. 

Whether  it  relates  to  a  special  or  a  mercantile  jurisdiction  the  commercial  law 
restricts  the  general  cases  which  the  common  civil  law  fixes  in  the  section  "Com- 
petent Court". 

The  jurisdiction  of  a  Commercial  Judge  can  be  expressly  or  impliedly  excluded, 
so  that  the  parties  interested  can  agree  to  the  jurisdiction  in  the  suit  of  another 
Commercial  Judge  who,  without  such  agreement,  could  not  exercise  jurisdiction. 

So  also  the  commercial  jurisdiction  can  be  transferred  to  a  Civil  Judge  when  it 
relates  to  acts  of  commerce  as  regards  which  an  action  is  commenced  before  the  ordi- 
nary Judge,  and  the  defendant  makes  no  objection  in  first  instance. 

For  protecting  mercantile  interests  in  fairs  and  markets,  the  law  gives  the 
Civil  Judges  power  to  issue  proceedings  as  to  mercantile  matters  in  very  urgent  cases, 
a  report  being  made  to  the  competent  Judge. 
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n.  Procedimiento. 

El  procedimiento  en  los  Juicios  mercantiles  es  el  mismo  por  las  leyes  ecuato- 
nanas  que  en  los  juicios  civiles,  pero  con  algunas  modificaciones  requeridas  por  la 
ceiendad  que  requieren  los  juicios  mercantiles. 

-^i.  el  termino  para  contestar  la  demanda  es  la  mitad  del  que  tiene  el  deman- 
dado  en  jmcio  civil.  El  termino  civil  ordinario  para  contestar  una  demanda  es  el 
de  tres  dias  para  las  excepciones  dilatorias  y  tres  dias  para  las  perentorias.  Como 
no  puede  haber  t6rmmos  de  dias  que  no  scan  completos,  el  demandado  en  juicio 
mercantU  tiene  el  termmo  de  dos  dias  para  oponer  excepciones  dilatorias  y  de  otros 
dos  para  las  perentorias. 

Si  hay  urgencia,  el  Juez,  en  un  asunto  mercantil  tiene  facultad  aun  para  obligar 
al  demandado  comparecer  inmediatamente  so  pena  de  arresto. 

En  general,  y  prescindiendo  de  otras  diferencias  de  menor  importancia  en  la 
sustanciacion  delos  juicios  mercantiles  respecto  de  los  juicios  civiles,  debemos  anotar 
que  siendo  asi  que  en  los  ultimos  hay,  en  general,  tres  instancias  para  las  sentencias 
autos  y  decretos,  en  los  primeros  no  hay  tercera  instancia  sino  para  las  Sentencias^ 

Respecto  de  estas,  en  la  edicion  anterior  del  Codigo  se  les  negaba  la  tercera 
mstancia  cuando  la  sentencia  de  segunda  era  conforme  con  la  de  primera.  Incon- 
sultamente  se  ha  reformado  esta  disposicion,  volviendo  al  antiguo  y  lento  sistema 
de  la  apelacion  concedida  para  las  tres  instancias,  aun  cuando  en  las  dos  primeras 
la  sentencia  haya  sido  comforme. 

Segun  las  leyes  ecuatorianas,  la  sentencia  es  la  resolucion  que  da  el  Juez  sobre 
el  asunto  principal  de  la  litis. 

Auto  la  resolucion  que  da  el  Juez  sobre  algun  incidente  del  juicio. 

Decreto  es  la  resolucion  del  Juez  para  la  sustanciacion  de  la  causa  6  para  ordenar 
la  practica  de  alguna  dihgencia. 

Son  tambien  dignas  de  senalarse  las  siguientes  excepciones  del  derecho  adjetivo 
comun,  introducidas  por  la  ley  de  procedimientos  mercantil  ecuatoriana. 

En  casos  urgentes  puede  el  Juez  ordenar  embargos  provisionales  de  bienes 
muebles  y  prohibir  la  enajenacion  de  inmuebles. 

El  embargo  de  bienes  se  hace  por  el  duplo  del  valor  de  la  deuda. 

En  el  remate  de  bienes  puede  hacerse  la  adjudicacion  de  los  bienes  en  subasta 
por  la  mitad  del  valor  de  la  tasacion  6  de  la  retasa. 

Cuando  se  expidio  el  C6digo,  se  establecio  por  el  Art.  1117  la  prision  por  deu- 
das  mercantiles.  Posteriormente  se  suprimi6  este  barbaro  articvdo  y  prevalecid 
el  derecho  comun,  que  no  admite  que  nadie  sea  privado  de  su  libertad  por  deudas. 
Esto  sin  per  juicio  de  que  pueda  ser  condenado  conforme  al  Codigo  penal  el  comer- 
ciante  quebrado  que  ha  sido  declarado  culpable  6  fraudulento.  Tambien  puede 
reducirse  a  prision  al  obligado  por  un  defositd  que  no  lo  consignare  oportunamente. 

III.  Pruebas. 

Como  la  prueba  es  parte  tan  esencial  en  la  sustanciaci6n  de  los  juicios,  es  con- 
veniente  que  digamos,  en  especial,  algo  sobre  el  sistema  general  de  prueba  adoptado 
por  las  leyes  ecuatorianas,  sistema  que  es  el  mismo  para  lo  civil  como  para  lo  mer- 
cantil. 

En  lo  civil,  la  ley  ecuatoriana  requiere  en  lo  general  prueba  escrita.  La  de- 
claracion  de  testigos  solo  se  admite  en  muy  Umitados  casos  cuando  la  cuantia  no 
excede  de  cierta  cantidad.  Las  presunciones  6  indicios  s61o  son  admitidos  tambien 
en  casos  muy  reducidos.  En  reaUdad  la  prueba  plena,  admisible  en  todo  case,  la 
constituyen:  —  Los  instrumentos  publicos;  —  Los  instrumentos  privados;  —  La 
confesion  de  parte;  —  La  inspeccion  personal  del  Juez. 

Cada  una  de  estas  pruebas  esta  reglamentada  en  la  ley  adjetiva  civil  ecuato- 
riana a  la  cual  hay  que  acudir  tambien  en  los  juicios  mercantiles,  pues,  como  llevamos 
dicho,  el  sistema  de  prueba  es  el  mismo  para  los  juicios  civiles  y  mercantiles. 

El  Juez,  segun  el  sistema  que  prevalece  en  las  leyes  ecuatorianas,  debe  fallar 
por  los  meritos  del  proceso  exclusivamente.  Es  el  sistema  del  criteria  legal  y  no  el 
del  criteria  judicial  el  que  prevalece  en  la  legislacion  ecuatoriana.  No  basta  al  Juez 
la  persuasion  de  su  conciencia  para  fallar;  debe  tener  otra  persuasion,  la  legal  que 
se  desprende  de  los  meritos  del  proceso.  Son  muy  reducidos  los  casos  en  los  que  laa 
eyes  ecuatorianas  se  apartan  del  sistema  del  criteria  legal. 


ECUADOK:  PROCEDUKE.  7 

II.  Procedure. 

The  procedure  in  commercial  actions  is,  by  the  laws  of  Ecuador,  the  same  as 
that  of  civil  actions,  but  with  some  modifications  necessary  for  celerity  which  mer- 
cantile actions  require. 

Thus,  the  time  for  defending  the  summons  is  half  that  allowed  to  the  defendant 
in  a  civil  suit. 

The  usual  time  in  civil  cases  for  defending  an  action  is  three  days  for  dilatory 
defences  and  also  three  days  for  peremptory  defences.  As  the  time,  however,  can 
only  consist  of  complete  days,  the  defendant  in  a  mercantile  action  has  two  for  raising 
dilatory  defences  and  a  further  two  days  for  those  which  are  peremptory. 

In  case  of  urgency,  the  Judge  in  a  commercial  action  has  power  to  compel  the 
defendant  to  appear  immediately,  on  pain  of  arrest. 

Generally,  omitting  other  differences  of  httle  importance  between  mercantile 
and  civil  cases,  it  should  be  noted  that  in  the  latter  there  are  in  general  three  instances 
for  judgments,  orders  and  decrees,  but  in  the  former  there  is  no  third  instance 
except  in  the  case  of  judgments. 

As  regards  judgments  in  commercial  suits,  in  the  earlier  edition  of  the  Code 
the  third  instance  was  denied  when  the  second  was  in  agreement  with  the  first. 

This  provision  has  unwisely  been  reformed,  and  the  old  and  slow  system  of 
appeal  which  granted  three  instances  has  bieen  returned  to,  even  when  in  the  two 
first  the  judgment  is  in  conformity. 

According  to  the  laws  of  Ecuador,  the  "judgment"  is  the  decision  which  the 
Judge  gives  as  to  the  principal  object  of  the  suit. 

"Order"  (auto)  is  the  decision  which  the  Judge  gives  as  to  anjiihing  incidental 
to  the  suit. 

"Decree"  is  the  decision  of  the  Judge  for  the  substantiation  of  the  cause  or 
ordering  the  carrying  out  of  any  proceeding. 

The  following  exceptions  to  the  Common  Law,  introduced  by  the  Ecuadorian 
law  of  mercantile  procedure,  are  worthy  of  note :  In  urgent  cases  the  Judge  can  order 
the  provisional  sequestration  of  movable  goods  and  prohibit  the  aUenation  of  im- 
movable property,  —  The  sequestration  of  goods  is  for  double  the  amount  of  the 
debt ;  —  In  the  sale  of  goods  the  awarding  of  the  goods  by  auction  may  take  place 
for  half  the  value  of  the  appraisement  or  re-appraisement. 

When  the  Code  was  issued,  the  arrest  for  commercial  debts  was  allowed.  Sub- 
.  sequently,  this  barbarous  provision  was  suppressed  and  the  Common  Law,  which 
did  not  permit  that  any  one  should  be  deprived  of  his  Hberty  for  debt,  prevailed. 
This  is  without  prejudice  to  that  which  can  be  inflicted  in  accordance  with  the  Penal 
Code  in  a  commercial  bankruptcy  which  has  been  declared  culpable  or  fraudulent. 
The  person  also  who  is  bound  to  deposit  money  and  fails  to  duly  comply  can  be  placed 
under  arrest. 

III.  Proof. 

As  evidence  is  so  essential  a  part  in  the  substantiation  of  cases,  it  is  convenient 
that  mention  should  be  made,  in  particular,  of  the  general  system  of  evidence 
adopted  by  the  Ecuadorian  laws,  which  system  is  the  same  for  civil  as  for  mercantile 
suits. 

In  civil  suits  the  Ecuadorian  law  in  general  requires  written  evidence.  The 
declaration  of  witnesses  is  only  admitted  in  a  limited  number  of  cases  when  the 
subject  matter  does  not  exceed  a  certain  amount.  Presumptive  or  circumstantial 
evidence  also  is  only  admitted  in  very  small  cases.  In  reaUty,  full  proof,  ad- 
missible in  every  case,  consists  of :  Public  documents ;  —  Private  documents ;  —  Ad- 
mission of  the  party;  —  Personal  inspection  of  the  Judge. 

Each  of  the  above  methods  of  proof  is  regulated  by  the  Ecuadorian  civil  process 
law,  which  must  be  appUed  to  commercial  cases;  the  system  of  proof,  as  already 
mentioned,  being  the  same  both  for  civil  and  commercial  cases. 

The  Judge,  according  to  the  system  which  prevails  in  the  Ecuadorian  laws,  must 
decide  exclusively  according  to  the  merits  of  the  process.  It  is  the  system  of  criterio 
legal  and  not  of  criterio  judicial  which  prevails  in  Ecuadorian  legislation.  The  per- 
suasion of  his  conscience  is  not  sufficient  for  the  Judge  to  come  to  his  decision ;  he 
must  consider  another  persuasion,  the  legal  which  is  deducible  from  the  merits  of 
the  process.  ' 
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Hay  algunas  diferencias  entre  la  ley  mercantil  y  la  ley  civil,  como  se  puede 
ver  por  los  articulos  164,  165,  166,  167  y  168  del  Codigo  de  Comercio,  articulos  que 
figuran  impropiamente  en  este,  pues  que  en  realidad  ellos  son  relatives  al  proce- 
duniento  y  no  al  derecho  sustantivo.  La  diferencia  mas  sustancial  consiste  en  que 
en  los  juicios  mercantiles  tiene  la  prueba  testimonial  una  ampUtud  que  no  tiene 
en  los  juicios  civiles,  una  vez  que  en  los  juicios  mercantiles  se  admite  dicha  prueba 
cualquiera  que  sea  el  importe  de  la  obligacion  6  Hberacion  que  se  trate  de  acreditar, 
siendo  asi  que  el  Art.  1700  del  Cod.  Civil  dice  asi:  «A1  que  demanda  una  cosa  de 
mds  de  ciento  sesenta  sucres  de  valor  no  se  le  admitir4  la  prueba  de  testigos,  aunque 
Umite  a  ese  valor  la  demanda». 

Tampoco  es  admisible  la  prueba  de  testigos  en  las  demandas  de  menos  de  ciento 
sesenta  sucres,  cuando  se  declara  que  lo  que  se  demanda  es  parte  6  resto  de  un  credito 
que  debio  ser  consignado  por  escrito  y  no  lo  fu6. 


Oodigo  de  Comercio. 

(Del  30  de  JuHo  de  1906.) 


Titulo  preliminar.    Disposiciones  generales. 

Art.  1.  El  Codigo  de  Comercio  rige  las  obligaciones  de  los  comerciantes  en 
BUS  operaciones  mercantiles,  y  los  actos  y  contratos  de  comercio,  aunque  sean  eje- 
cutados  por  no  comerciantes. 

2.  Son  comerciantes  los  que,  teniendo  capacidad  para  contratar,  hacen  del 
comercio  su  profesion  habitual. 

3.  Son  actos  de  comercio,  ya  de  parte  de  todos  los  contratantes,  ya  de  parte 
de  alguno  de  eUos  solamente:  1.°  La  compra  6  permuta  de  cosas  muebles,  hecha 
con  animo  de  revenderlas  6  permutarlas  en  la  misma  forma  6  en  otra  distinta ;  y  la 
reventa  6  permuta  de  estas  mismas  cosas.  Pertenecen  tambidn  a  la  jurisdiccion 
mercantil  las  acciones  contra  los  agricultores  y  criadores,  por  la  venta  de  los  frutos 
de  sus  cosechas  y  ganados,  mas  no  las  intentadas  contra  los  comerciantes  para  el 
pago  de  lo  que  hubieran  comprado  para  su  uso  y  consumo  particular,  6  para  el  de 
sus  f amUias ;  —  2.  °  La  compra  y  la  venta  de  un  establecimiento  de  comercio,  y  de 
las  acciones  de  una  sociedad  mercantil;  —  3.°  La  comision  6  mandato  comercial; 

—  4.°  Las  empresas  de  almacenes,  tiendas,  bazares,  fondas,  caf6es,  y  otros  esta- 
blecimientos  semejantes;  —  5.°  El  trasporte  por  tierra,  rios  6  canales  navegables, 
de  mercaderias  6  de  personas  que  ejerzan  el  comercio,  6  viajen  por  alguna  operacion 
de  trafico;  —  6.°  El  deposito  de  mercaderias,  las  agendas  de  negocios  mercantiles 
y  las  empresas  de  martillo;  —  7.°  El  seguro  terrestre,  6  prima,  incluso  el  de 
mercaderias  trasportadas  por  canales  6  rios,  vida,  incendios,  accidentes  y  otros 
riesgos;  —  8.°  Todo  lo  concemiente  a  letras  de  cambio,  aim  entre  no  comerciantes, 
las  remesas  de  dinero  de  una  plaza  a  otra,  hechas  en  virtud  de  im  contrato  de 
cambio,  y  todo  lo  concerniente  a  Ubranzas  y  pagar^es  a  la  orden  entre  comerciantes 
solamente,  6  por  actos  de  comercio  de  parte  del  que  suscribe  la  libranza  6  pagar6; 

—  9.°  Las  operaciones  de  banco;  —  10.°  Las  operaciones  de  correduria;  —  11.° 
Las  operaciones  de  bolsa;  —  12,°  Las  empresas  de  construcci6n  y  carena  de  naves; 
la  compra  6  venta  de  naves  6  de  sus  aparejos  y  vituallas;  —  13.°  Las  asociaciones 
de  armadores;  —  14.°  Las  expediciones,  trasportes,  depdsitos  6  consignaciones 
maritimas;  —  15.°  Los  fletamentos,  pr&tamos  &  la  gruesa,  seguros  y  mis  contratos 
concemientes  al  comercio  maritimo;  —  16.°  Los  hechos  que  producen  obligacion 
en  los  casos  de  averias,  naufragios  y  salvamento;  —  17.°  Los  contratos  de  la 
gente  de  mar  para  el  servicio  de  las  naves;  —  18.°  Los  contratos  sobre  salaries  del 
sobrecargo,  capitan,  oficiales  y  tripulacion;  y  —  19.°  Los  contratos  entre  los 
comerciantes  y  sus  factores  y  dependientes,  sobre  salaries  y  obligaciones  que  se 
impongan. 
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The  Ecuadorian  laws  depart  from  the  system  of  criterio  legal  only  in  the  most 
trifling  cases. 

There  are  many  differences  between  the  commercial  and  the  civil  law,  as  can 
be  seen  by  Arts.  164,  165,  166,  167  and  168  of  the  Commercial  Code,  which  Articles 
are  however  improperly  inserted,  as  in  reahty  they  relate  to  procedure  and  not  to 
substantive  law.  The  most  substantial  difference  is  that  in  commercial  cases  testi- 
monial evidence  has  an  ampUtude  which  it  has  not  in  civil  cases,  as  in  commercial 
cases  such  evidence  is  admitted  whatever  may  be  the  amount  of  the  debt  or  discharge 
to  which  it  relates.  On  the  other  hand,  Art.  1700  of  the  Civil  Code  says :  "In  actions 
which  claim  a  thing  of  the  value  of  more  than  160  sucres  the  evidence  of  witnesses 
is  not  admitted,  even  if  the  claim  is  Hmited  to  this  amount." 

Nor  is  the  evidence  of  witnesses  admissible  in  claims  of  less  than  160  siicres, 
when  it  is  stated  that  the  amount  claimed  is  part  or  balance  of  a  claim  which  ought 
to  be  evidenced  by  writing,  but  is  not. 


Cominercial  Code. 


Preliminary  Title.    General  provisions. 

Art.  1.  The  Commercial  Code  governs  the  obligations  of  merchants  in  their 
commercial  operations,  and  acts  and  contracts  of  commerce,  although  they  may 
not  be  executed  by  merchants. 

Those  are  merchants  who,  having  the  capacity  to  contract,  make  commerce 
their  habitual  profession. 

3.  Acts  of  commerce,  whether  on  the  part  of  all  of  the  contractors  or  on  the 
part  of  one  of  them,  are:  1.  The  purchase  or  barter  of  movable  things,  made  with 
the  intention  of  reseUing  or  bartering  them  in  the  same  or  in  a  different  form ;  also  the 
resale  or  bartering  of  the  same  things.  Actions  against  farmers  and  graziers  for  the 
sale  of  the  yield  of  their  harvests  and  herds  also  belong  to  the  commercial  jurisdic- 
tion, but  not  those  commenced  against  merchants  for  payment  for  things  purchased 
for  their  own  private  use  and  consumption,  or  for  that  of  their  famihes;  —  2.  The 
purchase  and  sale  of  a  commercial  estabHshment,  and  of  shares  in  a  commercial 
association;  —  3.  Commission  or  commercial  agency;  —  4.  The  undertakings  of 
warehouses,  shops,  bazaars,  inns,  cafes  and  other  similar  establishments ;  —  5.  The 
transport  by  land,  rivers  or  navigable  canals,  of  merchandise  or  persons  who  carry 
on  commerce,  or  travel  for  any  business": operation;  —  6.  The'J deposit  of  merchand- 
ise, agencies  for  commercial  business,  and  auction  undertakings;  —  7.  Terrestrial 
insurances  for  a  premium,  including  that  of  goods  in  transport  by  canals  or  rivers, 
life,  fire,  accidents  or  other  risks;  —  8.  Everything  relating  to  biUs  of  exchange, 
although  between  non-merchants,  the  remittance  of  money  from  one  place  to  another 
made  in  virtue  of  a  contract  of  exchange,  and  everything  concerning  drafts  and  pro- 
missory notes  to  order  between  merchants  onlj'',  or  in  respect  of  acts  of  commerce  on 
the  part  of  those  who  sign  the  draft  or  note;  —  9.  Banking  business ;  — 10  Brokerage 
operations ;  — 11.  Business  on  the  Exchange ;  — 12.  Undertakings  of  construction  and 
repair  of  ships ;  the  purchase  and  sale  of  ships,  their  apparel  or  victuals ;  — 13.  Associ- 
ations of  shipowners ;  — 14.  Maritime  despatch,  transport,  deposit,  or  consignment ;  — 
15.  Contracts  of  affreightment,  bottomry  bonds,  insurances  and  other  contracts  relating 
to  maritime  commerce ;  —  16.  Acts  wMch  produce  obhgations  in  the  case  of  average, 
wrecks,  and  salvage;  —  17.  Contracts  of  seamen  for  the  service  of  ships  ; —  18.  Con- 
tracts as  to  the  remuneration  of  supercargo,  captain,  officers^: and  crew;  and  — 
19.  Contracts  between  merchants  and  their  managers  and^  employees,  as  to  re- 
muneration and  the  duties  thereby  imposed. 
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,  ,  *•  )  ^*8  costumbres  mercantiles  suplen  el  silencio  de  la  Ley,  cuando  los 
nechos  que  los  eonstituyen  son  uniformes,  publicos,  generalmente  ejecutados  en 
xa  Kepublica,  6  en  una  determinada  localidad,  v  reiterados  por  mds  de  diez 
anos.  '' 

5.  En  los  casos  que  no  est^n  especialmente  resueltos  por  este  Codigo,  se  apli- 
carto  las  disposiciones  del  Codigo  Civil. 

Libro  primero.    De  los  comerciantes  y  agentes  de  comercio. 

Titulo  I.    De  los  comerciantes. 
Secci6n  I.    De  las  personas  capaces  para  ejercer  el  comercio. 

6.2)  Toda  persona  que,  seglin  las  disposiciones  del  Codigo  Civil,  fciene  capa- 
cidad  para  contratar,  la  tiene  igualmente  para  ejercer  el  comercio. 

7.  Sin  embargo  de  lo  dispuesto  en  el  articulo  anterior,  no  pueden  comerciar: 
1.°  Las  corporaciones  eclesidsticas,  los  reUgiosos  y  los  clerigos;  —  2.°  Los  funcion- 
arios  publicos  a  quienes  ^t4  prohibido  ejercer  el  comercio  por  el  art.  230  del 
C6digo  Penal,  salvo  las  excepciones  establecidas  en  el  mismo  articulo  3);  y  —  3.° 
Los  quebrados  que  no  hayan  obtenido  rehabilitacion. 

8.  Las  personas  que  por  las  leyes  comunes  no  tienen  capacidad  para  con- 
tratar, tampoco  la  tienen  para  ejecutar  actos  de  comercio,  salvo  las  modiflca- 
ciones  que  establecen  los  articulos  siguientes. 

9.  El  menor  emancipado,  de  uno  u  otro  sexo,  puede  ejercer  el  comercio, 
y  ejecutar  eventualmente  actos  de  comercio,  siempre  que  para  eUo  fuere  auto- 
rizado  por  su  curador,  bien  interviniendo  personalmente  en  el  acto,  6  por  escritura 
pliblica,  que  se  registrar^  previamente  en  la  oficina  de  inscripciones  del  domiciUo 
del  menor  y  se  pubUcari  por  la  imprenta.  Se  presume  que  el  menor  tiene  esta  autori- 
zaci6n  cuando  ejerce  piiblicamente  el  comercio,  aunque  no  se  hubiere  otorgado 
escritura,  mientras  no  haya  reclamacidn  6  protesta  de  su  curador,  puesta  de  an- 
temano  en  conocimiento  del  publico  6  del  que  contratare  con  el  menor. 

10.  Los  menores  autoiizados  para  comerciar  se  reputan  mayores  en  el  uso 
que  hagan  de  esta  autorizaci6n,  y  pueden  comparecer  en  juicio  por  si  6  hipotecar 
gus  bienes  inmuebles  por  los  negocios  de  su  comercio. 


*)  Hay  en  este  articulo  una  excepoion  al  Derecho  civil  comlin.  El  articulo  2.°  del  C6- 
digo  civil  vigente  en  el  Ecuador  dice:  "La  costmnbre  no  constituye  derecho  sino  en  los 
casos  en  que  la  ley  se  remite  6,  ella."  —  *)  El  art.  1435  del  Codigo  civil  dice  asl:  Para  que 
una  persona  se  obligue  a  otra  por  un  acto  6  declaraci6n  de  voluntad  es  necesario :  1.  °  Que  sea 
legalmente  capaz;  —  2.°  Que  consienta  en  dicho  acto  6  declaracion  y  su  consentimiento  no 
adolezca  de  vioio;  —  3.°  Que  recaiga  sobre  un  objeto  licito;  —  4.°  Que  tenga  una  causa 
licita.  —  La  capacidad  legal  de  una  persona  consiste  en  poderse  obligar  por  si  mismo  y  sin  el 
ministerio  6  la  autorizaci6n  de  otra.  El  Art.  1436  dice:  Son  absolutamente  incapaces  los  de- 
mentes,  los  impuberes  y  los  sordo  mudos  que  no  pueden  darse  a  entender  por  escrito.  Sus  actos 
no  admiten  ni  aun  obligaciones  naturales  y  no  admiten  cauci6n.  Son  tambi^n  incapaces  los  men- 
ores  adultos,  los  disipadores  que  se  hallan  bajo  interdicci6n  de  administrar  lo  suyo,  las  mujeres 
casadas,  los  religiosos  y  las  personas  juridicas.  Fero  la  incapacidad  de  estas  cinco  clases  de  per- 
sonas no  es  absoluta  y  sus  actos  pueden  tener  valor  en  ciertas  circunstancias  y  bajo  ciertos 
respectos  determinados  por  las  leyes.  Adem&s  de  estas  incapacidades  hay  otras  particulares  que 
consisten  en  la  prohibicion  que  la  ley  ha  impuesto  &  ciertas  personas  parae  ejcutar  ciertos  actos. 
—  *)  El  art.  263  del  C6digo  Penal  dice  asl:  Los  Jueces  letrados,  Tesoreros,  Administradores 
y  denies  empleados  de  aduana  y  del  resguardo  que  ejercieren  el  comercio  dentro  del  distrito 
donde  respectivamente  desempefien  sus  funciones,  sea  abiertamente  6  por  actos  simulados  6 
por  interpoBici6n  de  otra  persona,  serdn  castigados  con  la  pena  de  la  p^rdida  de  lo  que  se  lea 
aprehenda  perteneciente  6,  ese  comercio  ilicito.  La  misma  pena  se  impondr&  al  Presidente  de 
la  BeptibUca,  Secretarios  del  despacho,  Gobemadores,  Comandantes  generales  y  Magiatrados 
de  los  Tribunales  que  ejercieren  por  si  mismos  el  Comercio.  La  disposici6n  de  este  articulo 
no  comprende  la  venta  de  los  productos  de  las  haciendas  propias  de  los  empleados  6  que  las 
manejen  como  arrendatarios,  usufructuarios  6  usuarios,  ni  de  los  productos  de  los  ramos  de  in- 
dustria  propia  en  que  se  ocupen  sus  familias  6  agentes.  Tampoco  es  aplicable  esta  disposici6n 
&  los  que  pusieren  sus  fondos  en  acciones  de  banco  6  de  cualquiera  empresa  6  compafiia,  con 
tal  que  no  ejerzan  cargo,  ni  intervenci6n  directa,  administrativa  6  econ6mica;  ni  4  los  que  dan 
&  mutuo  sus  capitales. 
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4.^)  Mercantile  customs  supplement  the  silence  of  the  law,  when  the  acts  which 
constitute  them  are  uniform,  public,  and  generally  performed  in  the  RepubUc  or  in 
a  particular  locality,  and  are  repeated  for  more  than  ten  years. 

5.  In  cases  not  specially  provided  for  by  this  Code,  the  provisions  of  the  Civil 
Code  shall  apply. 


Book  I.    Of  Merchants  and  Commercial  Agents. 


Title  I.    Of  Merchants. 
Section  I.    Of  Persons  Capable  of  Practising  Commerce. 

6.2)  Every  person  who,  according  to  the  provisions  of  the  Civil  Code,  is  capable 
of  contracting,  is  equally  capable  of  practising  commerce. 

7.  Notwithstanding  the  provision  of  the  preceding  Article,  the  following  cannot 
carry  on  commerce :  1 .  Ecclesiastical  corporations ,  religious  fraternities  and  the  clergy ; 
—  2.  Public  officials  who  are  prohibited  from  practising  commerce  by  Art.  230  of 
the  Penal  Code,  save  the  exceptions  made  by  the  said  Article^) ;  and  —  3.  Bankrupts 
who  have  not  obtained  a  discharge. 

8.  Persons  who  by  the  common  laws  have  no  capacity  to  contract  also  have 
no  capacity  to  perform  acts  of  commerce,  subject  to  the  modifications  in  the  following 
Articles. 

9.  The  emancipated  minor  of  either  sex  can  practise  commerce  and  also  perform 
acts  of  commerce,  provided  he  or  she  is  authorized  by  his  or  her  curator,  by  his 
personal  intervention  in  the  act,  or  by  public  document  previously  registered  in  the 
Registration  Office  of  the  domicile  of  the  minor  and  published  in  the  press.  It  is 
to  be  presumed  that  the  minor  holds  this  authority  when  he  publicly  practises 
commerce,  although  no  document  is  prepared,  so  long  as  there  is  no  prohibition  or 
protest  by  his  curator  previously  announced  to  the  pubUc  or  to  the  person  con- 
tracting with  the  minor. 

10.  Minors  authorized  to  carry  on  commerce  are  presumed  to  be  of  age  in  making 
use  of  this  authority,  and  can  appear  in  Court  by  themselves  and  mortgage  their 
immovable  property  in  the  course  of  their  busiuess. 


1)  There  is  in  this  Art.  an  exception  to  the  Civil  Common  Law.  Art.  2  of  the  Civil  Code  of 
Ecuador  says:  "Custom  does  not  constitute  a  right  except  in  the  cases  in  which  the  law  allows  it."  — 
*)  Art.  1435  of  the  Civil  Code  says :  For  a  person  to  render  himself  liable  to  another  by  a  voluntary 
act  or  declaration  it  is  necessary:  1.  That  he  should  be  legally  capable;  —  2.  That  he  should 
consent  to  the  act  or  declaration,  and  that  his  consent  should  not  arise  from  mistake ;  —  3.  That 
it  should  relate  to  a  lawful  object;  —  4.  That  it  should  have  a  lawful  motive.  The  legal  capacity 
of  a  person  consists  in  being  able  to  make  himself  liable  by  his  own  act,  and  without  the  assistance 
or  authority  of  another.  Art.  1436  says:  Lunatics,  minors  and  deaf  mutes  who  cannot  make 
themselves  understood  in  writing  are  absolutely  incapable.  Their  acts  cannot  be  the  foundation 
of  either  natural  obligations  or  guarantees.  Adults  under  tutelage,  dissipated  persons  prohibited 
from  administering  their  estates,  married  women,  members  of  religious  fraternities  and  judicial 
persons,  are  also  incapable.  The  incapacity  of  the  last  five  classes  of  persons,  however,  is  not 
absolute,  and  their  acts  may  have  validity  under  certain  circumstances  and  in  certain  instances 
fixed  by  the  laws.  In  addition  to  these  incapacities  there  are  other  special  ones  which  consist  in 
the  prohibition  imposed  by  the  law  on  certain  persons  restrained  from  executing  certain  acts.  — 
S)  Art.  263  of  the  Penal  Code  says:  Judges,  Treasurers,  Administrators  and  other  officials  of  the 
Customs  and  Taxes  who  practise  commerce  within  the  district  where  they  carry  on  their  re- 
spective offices,  whether  publicly  or  by  fictitious  acts,  or  by  the  interposition  of  other  persons, 
shall  be  punished  with  the  penalty  of  loss  of  the  property  obtained  from  such  unlawful 
commerce.  The  same  penalty  shall  be  imposed  on  the  President  of  the  Repubhe,  Secretaries  of 
State,  Gtovemors,  Commandants-General  and  Judges  or  Magistrates,  who  carry  on  commerce 
for  themselves.  The  provisions  of  this  Article  do  not  include  the  sale  of  the  products  of  the 
private  estates  of  such  officials  or  of  those  which  they  occupy  as  lessees  or  enjoyers  of  usufruct, 
nor  the  products  of  branches  of  trade  in  which  their  families  or  agents  are  occupied.  Nor  is  this 
provision  applicable  to  those  who  invest  their  funds  in  shares  of  banks  or  any  other  under- 
taking or  company,  in  which  they  do  not  exercise  any  office  or  direct  intervention,  administra- 
tive or  economical ;  nor  to  those  who  place  their  capital  on  loan.  — 
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Pueden  tambi6n  venderlos  en  los  casos  y  con  las  solemnidades  que  prescriben 
los  arts.  383  y  384  del  Codigo  Qvili). 

11.2)  Cuando  los  hijos  de  familia  y  los  menores  que  administran  su  peculio 
profesional,  en  virtud  de  la  autorizacion  que  les  confieren  los  arts.  240  y  428  del 
Codigo  Civil,  ejecutaren  algun  acto  de  comercio,  quedaran  obUgados  hasta  con- 
currencia  de  su  peculio,  y  sometidos  k  las  leyes  de  comercio. 

12.3)  La  mujer  casada  puede  ejercer  el  comercio,  6  ejecutar  eventualmente 
actos  de  comercio,  con  autorizacion  de  su  marido,  otorgada  en  escritura  publica. 

1)  Segdn  el  Codigo  civil  los  bieues  ralces  de  tin  menor,  sea  que  se  haUe  bajo  la  patria 
potestad,  sea  que  se  halle  bajo  curaduria,  no  pueden  enajenarse  ni  hipotecarse  sino  con  autori- 
zaci6n  judicial  con  couocimiento  de  causa,  esto  es,  previo  examen  de  las  oausaa  que  haya  para 
la  enajenaci6n  6  hipoteca.  Dice  asl  el  Art.  249  del  Codigo  civil:  "No  se  podran  enajenar  ni 
hipotecar  en  case  alguno  los  bienes  ralces  del  hijo,  aun  pertenecientes  4  su  peculio  profesional, 
sin  autorizaci6n  del  juez,  con  couocimiento  de  causa".  El  C6digo  de  Comercio,  al  permitir  la 
hipoteca,  establece  una  exepcion  del  Derecho  comtin.  En  cuanto  &  la  venta  se  sigue  las  disposi- 
ciones  de  los  Arts.  383  y  384  del  C6digo  civil  que  dicen  asi:  Art.  383.  No  serd  licito  al  tutor 
6  curador,  sin  previa  decisi6n  judicial,  enajenar  los  bienes  raices  del  pupUo,  ni  gravarlos  con 
hipoteca,  censo  6  servidumbre,  ni  enajenar  6  empenar  los  muebles  preciosos  6  que  tengan  valor 
de  afeccion;  ni  podr4  el  juez  autorizar  esos  actos,  sino  por  causa  de  utilidad  6  necesidad  mani- 
fiestos.  —  384.  La  venta  de  cualquiera  parte  de  los  bienes  del  pupilo  enumerados  en  los  arti- 
culos  anteriores,  se  hard  eu  pliblica  subasta.  —  ^)  Los  bienes  adquiridos  por  el  hijo  en  el  ejercieio 
de  todo  empleo,  de  toda  profesion  liberal,  de  toda  industria,  de  todo  oficio  mecanico,  forman  su 
peculio  profesional.  (Art.  237  inciso  I  del  C6digo  civil.)  Eespecto  de  estos  bienes  se  siguen 
estas  reglas:  Art.  240.  El  hijo  de  familia  se  mirard  como  emancipado,  para  la  administraci6n 
y  goce  de  su  peculio  profesional  6  industrial.  —  247.  Los  actos  y  contratos  del  hijo  de  familia 
no  autorizadoa  por  el  padre,  6  por  el  curador  adjunto,  en  el  case  del  articulo  precedente,  le 
obligardn  excliisivamente  en  su  peculio  profesional  6  industrial.  Pero  no  podrla  tomar  dinero  d 
interns,  ni  comprar  al  fiado,  excepto  en  el  giro  ordinario  de  dicho  peculio,  sin  autorizaci6n 
escrita  del  padre.  Y  si  lo  tomare,  no  quedara  obligado,  por  6stos  contratos,  sino  hasta  el  monto 
del  beneficio  que  haya  reportado  de  ellos.  El  menor  que  se  halla  bajo  curaduria  se  iguala  al 
hijo  de  fanulia  en  cuanto  d  este  peculio:  —  428.  El  eueb  menstord  bajo  curaduria  tendrd  las 
mismas  facultades  administrativas  que  el  hijo  de  familia,  respecto  de  los  bienes  adquiridos  por 
61  en  el  ejercieio  de  ima  profesion  6  industria.  Lo  dispuesto  en  el  Art.  247,  relativamente  al 
hijo  de  familia  y  al  padre,  se  aplica  al  menor  y  al  curador.  El  C6digo  de  Comercio  por  la  dis- 
posicion  del  Art.  1 1  modified  como  se  v6  el  derecho  comtin,  pues  al  ejecutar  un  acto  de  comercio 
un  menor  que  tiene  la  administraeion  de  su  peculio  profesional  obliga  este  peculio  en  su  totalidad 
sin  ninguna  de  las  restricciones  senaladas  en  el  Art.  247  del  Codigo  Civil.  —  ^)  Hay  en  este 
articulo  una  excepcidn  del  derecho  comun  civil.  Las  reglas  sobre  la  autorizacion  marital  constan 
en  los  signientes  Arts,  del  Codigo  CivU.  —  Art.  130.  Sin  autorizacion  escrita  del  marido,  no 
puede  la  mujer  casada  parecer  en  juicio,  por  si,  ni  por  procurador,  sea  demanddndo  6  defen- 
di6ndose.  Pero  no  es  necesaria  la  autorizacion  del  marido  en  causa  criminal  6  de  poUcia  en 
que  se  proceda  contra  la  mujer,  ni  en  los  litigios  de  la  mujer  contra  el  marido,  6  del  marido 
contra  la  mujer.  El  marido,  sin  embargo,  estard  siempre  obligado  a  suministrar  d  la  mujer 
los  auxilios  que  neoesite  para  sus  acciones  6  defensas  judiciales.  —  131.  La  mujer  no  puede, 
sin  autorizacidn  del  marido,  celebrar  contrato  alguno,  ni  desistir  de  un  contrato  anterior,  ni 
remitir  una  deuda,  ni  aceptar  6  repudiar  una  donacion,  herencia  6  legado,  ni  adquirir  d  titulo 
alguno  oneroso  6  lucrative,  ni  enajenar,  hipotecar  6  empenar.  —  132.  La  autorizacion  del 
roarido  deberd  ser  otorgada  por  escrito,  6  interviniendo  6\  mismo,  expresa  y  directamente,  en  el 
acto.  No  podrd  presumirse  la  autorizacion  del  marido  sino  en  los  casos  que  la  ley  ha  previsto. 
—  134.  La  autorizacion  del  marido  puede  ser  general  para  todos  los  actos  en  que  la  mujer 
la  necesite,  6  especial  para  una  clase  de  negocios,  6  para  un  negooio  determinado.  —  135. 
El  marido  podrd  revocar  d  su  arbitrio,  sin  efecto  retroactive,  la  autorizacion  general  6  especial 
que  haya  concedido  d  la  mujer.  —  137.  La  autorizacion  del  marido  puede  ser  suplida  por  la 
del  juez,  con  conocimiento  de  causa,  cuando  el  marido  se  la  negare  sin  justo  motive,  y  de  ello  se 
siga  perjuicio  d  la  mujer.  Podrd  asimismo  ser  suplida  por  el  juez,  en  case  de  algl^  impedimento 
del  marido,  como  el  de  ausencia  real  6  aparente,  cuando  de  la  demora  se  siguiere  perjuicio.  — 
138.  Ni  la  mujer  ni  el  marido,  ni  ambos  juntos,  podrdn  enajenar  6  hipotecar  los  bienes  raices  de 
la  mujer,  sino  en  los  casos  y  con  las  formalidades  que  se  diran  en  el  titulo  De  la  sociedad  con- 
yugal.  —  140.  La  autorizacion  judicial  representa  la  del  marido,  y  surte  los  mismos  efectos, 
con  la  diferencia  que  va  d  expresarse :  La  mujer  que  precede  con  autorizacion  del  marido  obliga 
d  6ste  en  sus  bienes,  de  la  misma  que  si  el  acto  fuere  del  marido;  y  ademds  obliga  sus  bienes 
propios  hasta  el  valor  del  beneficio  particular  que  ella  reportare  del  acto.  Lo  mismo  serd  si  la 
mujer  hubiere  side  autorizada  judicialmente,  por  impedimento  accidental  del  marido  en  casos 
urgentes,  con  tal  que  pueda  presumirse  el  consentimento  de  ^ste.  Pero  si  la  mujer  hubiere 
side  autorizada  por  el  juez  contra  la  voluntad  del  marido,  obligard  solamente  sus  bienes  propios; 
mas  no  el  haber  social,  ni  los  bienes  del  marido,  sino  hasta  el  valor  del  beneficio  que  la  sociedad 
6  el  marido  hubieren  reportado  del  acto.  Ademds,  si  el  juez  autorizare  a  la  mujer  para 
aceptar  una  herencia,  ella  deberd  aceptarla  con  beneficio  de  inventario;  y  sin  este  requisite 
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They  can  also  sell  it  in  the  cases  and  with  the  formalities  prescribed  by- 
Arts.  383  and  384  of  the  Civil  Codei). 

11.2)  When  the  children  of  the  family  (i.  e.  persons  under  potestas)  and  minors 
who  administer  their  own  affairs,  by  virtue  of  the  authority  conferred  by  Arts.  240 
and  428  of  the  Civil  Code,  perform  any  act  of  commerce,  they  shall  become  liable 
to  the  extent  of  their  private  estate  (peculium)  and  subject  to  the  commercial  laws. 

12.^)  A  married  woman  can  carry  on  commerce  or  perform  acts  of  commerce 
with  the  authority  of  her  husband,  given  by  pubUc  document. 

^ )  According  to  the  Civil  Code  the  real  estate  of  a  minor,  whether  he  is  under  paternal  authority 
or  Tjnder  tutelage,  cannot  be  alienated  or  mortgaged  without  judicial  authority  and  investigation 
of  the  cause,  that  is,  previous  examination  of  the  causes  for  such  alienation  or  mortgage.  Art.  249 
of  the  Civil  Code  also  says:  "The  real  estate  of  the  child  cannot  be  alienated  or  mortgaged  in  any 
case,  although  belonging  to  his  private  estate  {peculio  profesional),  without  the  authority  of  the 
Judge,  with  investigation  of  the  cause."  The  Commercial  Code,  in  permitting  mortgage,  makes 
an  exception  to  Conunon  Law.  As  regards  sale,  it  follows  the  provisions  of  Arts.  383  and  384 
of  the  Civil  Code,  which  say:  Art.  383.  It  shall  not  be  lawful  for  the  tutor  or  curator,  without 
previous  judicial  decision,  either  to  alienate  the  real  estate  of  his  ward,  or  to  encumber  it  with 
a  mortgage,  rent-charge  or  easement,  nor  to  alienate  or  pledge  precious  objects  having  a  depen- 
dant value:  nor  can  the  Judge  authorize  such  acts  except  for  manifestly  useful  or  necessiary 
purpose :  —  384.  The  sale  of  any  part  whatever  of  the  property  of  the  ward  enumerated  in  the 
previous  Articles,  shall  be  by  public  auction.  —  ^)  Property  acquired  by  the  child  in  the  exercise 
of  any  employment,  of  any  liberal  profession,  industry,  or  mechanical  handwork,  form  his  private 
estate  (peculio  profesional).  (Art.  237,  clause  1,  Civil  Code.)  The  following  rules  relate  to  such 
property:  Art.  240.  The  child  of  the  family  shall  be  considered  as  emancipated  for  the  administra- 
tion and  enjoyment  of  his  private  or  industrial  peculio.  —  247.  The  acts  and  contracts  of  the  child 
of  the  family  not  authorized  by  the  father  or  curator,  in  the  case  of  the  preceding  Article,  shall 
bind  exclusively  his  industrial  or  private  peculio.  He  shall  not,  however,  be  able  to  take 
money  at  interest,  nor  purchase  on  credit,  except  in  the  ordinary  conduct  of  his  said  private  estate, 
(pecvlio),  without  the  written  authority  of  the  father.  If  he  does  so,  he  only  becomes  liable  on 
these  contracts  up  to  the  amount  of  benefit  he  obtains.  The  minor  under  tutelage  is  on  the  same 
footing  as  a  child  of  the  family  as  regards  this  private  estate  (peculio).  —  428.  The  minor  who  is 
under  tutelage  has  the  same  administrative  faculties  as  the  child  of  the  family,  as  regards  property 
acquired  by  him  in  the  exercise  of  a  profession  or  industry.  The  provisions  of  Art.  247  relative 
to  the  child  of  the  family  and  to  the  father  apply  to  the  minor  and  curator.  The  Commercial  Code 
by  the  provision  of  Art.  1 1  modified  the  Conunon  Law,  since  to  perform  an  act  of  commerce  a 
minor  who  has  the  administration  of  his  private  estate  (peculio  profesional)  renders  this 
peculio  entirely  liable  with  none  of  the  restrictions  enacted  in  Art.  247  of  the  Civil  Code.  — 
»)  There  is  in  this  Article  an  exception  to  the  Civil  Common  Law.  The  rules  as  to  marital  authority 
are  contained  in  the  following  Arts,  of  the  Civil  Code.  Art.  130.  Without  the  written  authority 
of  her  husband,  a  married  woman  cannot  appear  in  an  action  either  by  herself  or  by  procurddor, 
whether  she  is  plaintiff  or  defendant.  But  the  authority  of  the  husband  is  not  necessary  in  a 
criminal  or  police  cause  in  which  he  proceeds  against  the  wife,  nor  in  the  suits  of  the  wife 
against  the  husband,  nor  of  the  hvisband  against  the  wife.  The  husband  nevertheless  shall  always 
be  liable  to  supply  the  wife  with  the  necessary  assistance  for  her  judicial  claims  or  defences.  — 
131.  The  wife  cannot,  without  the  authority  of  the  hiisband,  enter  into  any  contract,  cancel  a 
former  contract,  release  a  debt  or  accept  or  repudiate  a  gift,  inheritance  or  legacy,  or  acquire  any 
onerous  or  lucrative  title,  or  assign,  mortgage  or  pledge.  —  132.  The  authority  of  the  husband 
must  be  given  in  writing,  or  by  his  intervention  expressly  or  directly  in  the  act.  The  authority 
of  the  husband  cannot  be  presumed  except  in  the  cases  provided  by  law.  —  134.  The  authority  of 
the  husband  maybe  general  for  all  acts  for  which  the  wife  requires  it,  or  special  for  a  class  of  business 
or  a  particvilar  transaction.  —  135.  The  husband  can  revoke  at  his  will,  but  without  retrospective 
effect,  the  general  or  special  authority  which  he  has  granted  to  the  wife.  — 137.  For  the  authority 
of  the  husband  may  be  substituted  that  of  the  Judge  having  cognizance  of  the  cause,  when  the 
husband  refuses  it  without  just  reason,  to  the  prejudice  of  the  wife.  It  can  in  the  same  way  be 
replaced  by  that  of  the  Judge  in  case  of  any  impediment  of  the  husband,  such  as  real  or  apparent 
absence,  when  damage  will  result  from  delay.  —  138.  Neither  the  wife  nor  the  husband,  nor 
both  jointly,  can  alienate  or  mortgage  the  real  estate  of  the  wife  except  in  the  cases  and  with  the 
formalities  mentioned  in  the  title  "Of  the  Conjugal  Association".  —  140.  The  judicial  authority 
is  equivalent  to  that  of  the  husband,  and  has  the  same  effects,  with  the  following  difference:  The 
wife  who  proceeds  with  the  authority  of  the  husband  renders  his  estate  liable,  in  the  same  way 
as  if  the  act  were  that  of  the  husband ;  and  in  addition  renders  her  own  goods  liable  up  to  the  amount 
of  the  particular  benefit  which  she  may  gain  from  the  act.  The  same  shall  occur  if  the  wife  has 
been  authorized  judicially,  by  reason  of  an  accidental  impediment  of  the  husband  in  urgent  cases, 
so  that  his  consent  may  be  presumed.  If  however  the  wife  has  been  authorized  by  the  Judge 
against  the  wish  of  the  husband,  only  her  own  property  shall  be  liable,  and  not  the  common 
property  (haher  social)  nor  the  husband's  property,  except  up  to  the  amount  of  the  benefit  which 
the  community  or  the  husband  shall  gain  from  the  act.  If  the  Judge  shall  authorize  the 
wife  to  accept  an  inheritance,  she  must  accept  it  with  benefit  of  inventory:  and  without  this 
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Se  presume  que  la  mujer  tiene  autorizacion  de  su  marido,  cuando,  no  estando 
divorciada  ni  separada  de  bienes,  ejerciere  publicamente  el  oomercio,  aunque  no 
ae  haya  otorgado  escritura  publica,  mientras  no  intervenga  reclamacion  6  protesta 
de  su  marido,  notificada  de  antemano  al  publico  6  especialmente  al  que  contrate 
con  la  mujer. 

13.  La  mujer  casada  no  ser4  considerada  como  comerciante  si  no  hace  im 
oomercio  separado  del  de  su  marido. 

14.1)  gj  qI  marido  es  de  menor  edad,  6  tiene  prohibida  la  administraci6n  de 
BUS  bienes,  6  estd  ausente,  la  mujer,  para  comeroiar,  necesita  la  autorizacion  del 
Alcalde  Municipal  de  su  domicilio;  el  que  la  concederd.  en  la  forma  y  con  los  efeotos 
establecidos  en  el  Codigo  Civil. 

16.2)  La  mujer  casada  que  ejerce  el  oomercio  6  ejecuta  actos  de  oomercio, 
con  autorizacion  expresa  6  tacita  de  su  marido,  obliga  a  la  responsabilidad  de  sus 
actos  los  bienes  de  su  marido,  los  de  la  sooiedad  conyugal  y  los  suyos  propios,  de 
cualquier  naturaleza  que  sean. 

El  marido  podra  limitar  la  responsabilidad,  excluyendo  de  ella  sus  bienes  y  los 
de  la  sociedad,  en  todo  6  en  parte;  pero  deberd  hacerlo  por  escritura  publica  que 
hara  registrar  y  publicar  por  la  imprenta,  sin  lo  oual  no  produce  efecto  la  limitacion. 


obligar&  solamente  sus  bienes  propios  6,  los  resultados  de  la  aceptacion.  —  141.  Se  presume  la 
autorizacion  del  marido  en  la  compra  de  cosas  muebles  que  la  mujer  hace  al  contado.  Se 
presume  tambi^n  la  autorizacion  del  marido  en  las  compras  al  fiado  de  objetos  naturalmente 
destinadoB  al  consume  ordinario  de  la  familia.  Pero  no  se  presvune  en  la  compra  al  fiado  de 
galas,  joyas,  muebles  preciosos,  aim  de  los  naturalmente  destinados  al  vestido  y  menaje;  6, 
menos  de  probarse  que  se  ban  comprado  6  se  han  empleado  en  el  uso  de  la  mujer  6  de  la  familia, 
con  conocimiento  y  sin  reclamacion  del  marido.  —  142.  No  puede  oponerse  la  nulidad  fvmdada 
en  la  falta  de  autorizaci6n  sino  por  la  mujer  6  por  el  marido,  6  por  herederos.  —  143.  El 
marido  menor  de  veintilin  anos  necesita  de  curador  para  la  administracion  de  la  sociedad 
conyugal.  —  144.  Las  reglas  de  los  articvilos  precedentes  sufren  excepciones  6  modificaciones 
por  las  causae  siguientes:  1.°  El  ejercitar  la  mujer  una  profesidu,  rndustria  u  oficio;  —  2.°  La 
separaci6n  de  bienes;  —  3.°  El  divorcio.  —  145.  Si  la  mujer  casada  ejerce  publicamente  una 
profesidn  6  industria,  como  la  de  directora  de  colegio,  maestra  de  escuela,  actriz,  obstetriz, 
posadera,  nodriza,  etc.,  se  presume  la  autorizacion  general  del  marido  para  todos  los  actos  6 
contratos  concemientes  &  esa  profesion  6  industria,  mientras  no  haya  reclamaci6n  6  protesta 
del  marido,  notificada  de  antemano  al  ptiblico  6  especialmente  al  que  contratare  con  la  mujer. 
La  disposicion  de  este  articulo  habilita  4  la  mujer,  en  los  casos  que  61  contiene,  para  ejercer  en 
juicio  sin  necesidad  de  la  licencia  del  marido.  —  146.  La  mujer  casada  mercadera  est&  sujeta 
&  las  reglas  especiales  dictadas  en  el  Codigo  de  Comercio.  Como  se  ve  por  eataa  disposiciones, 
para  que  la  mujer  casada  pueda  ejercer  el  comercio  necesita  una  autorizaci6n  mfis  formal  que  la 
autorizaoi6n  requerida  por  la  ley  civil  oonnin,  pues  6sta  no  requiere  la  formalidad  de  la  escritura 
publica.  Esto  viene  de  las  consecuencias  m4s  trascendentales  que  tienen  los  actos  de  comercio 
de  la  mujer  casada  para  los  bienes  del  marido,  para  los  de  la  sociedad  y  para  los  de  la  misma 
mujer  segun  el  mismo  C6digo  de  Comercio.  La  presuncion  de  que  la  mujer  tiene  la  respectiva 
autorizaci6n  marital  se  determina  tambi6n  como  se  ve  por  reglas  diferentes  por  el  Codigo  de 
Comercio  que  por  el  Codigo  Civil.  El  hecho  de  ejercer  piiblicamente  el  comercio,  sin  reclamacion 
6  protesta  del  marido,  establece  la  presuncion  en  favor  de  la  mujer  comerciante  sin  el  con- 
curso  de  otras  circunstancias  y  sin  las  distinciones  de  la  clase  de  bienes  que  senala  la 
ley  civil. 

1)  Segun  el  art.  143  del  C6digo  civil  que  hemes  copiado,  "el  marido  menor  de  veintitia 
anos  necesita  de  curador  para  la  administracion  de  la  sociedad  conyugal".  En  este  case  la  autori- 
zaci6n  marital  que  el  marido  da  &  la  mujer  tiene  que  provenir  del  curador.  Segun  el  C6digo 
de  Comercio  cuando  el  marido  es  menor  de  edad  6  tiene  prohibicion  de  administrar  sus  bienes 
se  necesita  autorizaci6n  del  Alcalde  Mimicipal  del  domicilio.  (El  Alcalde  Municipal  es  el  Juez 
civil  de  primera  instancia,  en  asuntos  de  mayor  cuantia.)  El  Alcalde  Municipal  se  la  concederd 
de  acuerdo  con  el  Art.  137  del  C6digo  civil  que  hemos  copiado;  esto  es,  cuando  examinado  el 
asunto  resulte  que  hay  justo  motive  para  ello.  —  2)  Pop  el  derecho  civil  la  mujer  aun  autori- 
zada  por  el  marido,  no  obliga  con  sus  actos,  seglon  el  Art.  140  que  hemos  copiado,  sus  bienes 
propios,  sino  hasta  el  valor  del  beneficio  particular  que  ella  reportare  del  acto.  Por  el  C6digo 
de  Comercio  la  mujer  obliga  sus  bienes  propios  en  la  totalidad  de  estos,  conseouencia  necesaria 
de  la  naturaleza  de  las  operaciones  mercantiles.  Cuando  la  mujer  casada  ejerce  el  comercio 
por  autorizacion  judicial  que  suple  la  del  marido,  la  regla  es  la  misma  en  cuanto  al  efecto  de 
las  obligaciones  sobre  los  bienes,  puesto  que  el  C6digo  de  Comercio  no  establece  excepcidn  al 
respecto,  y  al  contrario  el  Art.  14  habla  "de  los  efectos  establecidos  por  el  C6digo  Civil",  de 
suerte  que  en  este  caso  la  mujer  comerciante  obliga  sus  bienes  propios  solo  hasta  concurrencia 
del  beneficio  obtenido. 
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It  is  presumed  that  the  wife  has  the  authority  of  her  husband  when,  not  being 
divorced  or  separated,  she  pubUcly  practises  commerce,  although  no  pubUc  document 
has  been  executed,  provided  there  is  no  intervention  or  objection  by  her  husband 
previously  notified  to  the  pubUc  or  specially  to  those  contracting  with  the  wife. 

13.  A  married  woman  shall  not  be  considered  to  be  a  merchant  if  she  does  not 
carry  on  business  separately  from  her  husband. 

14,1)  If  the  husband  is  under  age,  or  is  prohibited  from  administration  of  his 
property,  or  is  absent,  the  wife,  to  carry  on  business,  requires  the  authority  of  the 
Mayor  (Alcalde  Muncipal)  of  her  domicile ;  this  is  given  in  the  form  and  with  the  effect 
provided  in  the  Civil  Code. 

15.*)  The  married  woman  who  engages  in  commerce  or  carries  on  business, 
with  the  express  or  implied  authority  of  the  husband,  renders  hable  for  her  acts,  the 
property  of  the  husband,  that  of  the  community,  and  also  her  own,  of  whatever 
nature  it  may  be. 

The  husband  may  limit  the  responsibiUty,  excluding  from  it  his  own  property 
and  that  of  the  community,  whoUy  or  in  part;  but  this  must  be  done  by  pubUc 
document  which  shall  be  registered  and  published  in  the  press,  otherwise  no  limitation 
is  effected. 


requisite,  only  her  own  goods  shall  be  liable  for  the  consequences  of  such  acceptance.  — 141.  The 
authority  of  the  husband  is  presumed  in  purchases  of  movable  things  made  by  the  wife  in  cash. 
The  authority  of  the  husband  is  also  presumed  in  the  purchase  on  credit  of  things  naturally 
destined  for  the  ordinary  consumption  of  a  family.  It  is  not,  however,  presumed  in  the  purchase 
on  credit  of  finery  or  adornments,  jewellery,  precious  objects,  or  those  naturally  destined  for 
clothing  or  furnishing;  unless  it  is  proved  that  they  have  been  purchased  for  the  use  of  the  wife 
or  the  family  with  the  knowledge  and  without  objection  of  the  husband.  —  142.  Nullity  founded 
on  the  want  of  authority  canned  be  set  up  by  the  wife,  husband  or  heirs.  —  143.  The  husband 
under  21  years  of  age  requires  a  curator  for  the  management  of  the  "conjugal  community".  — 
144.  The  regulations  of  the  preceding  Articles  are  subject  to  exceptions  and  modifications  for 
the  following  causes:  1.  The  exer(4ise  by  the  wife  of  a  profession,  industry  or  office;  —  2.  Separa- 
tion of  goods;  —  3.  Divorce.  —  145.  If  the  married  woman  publicly  exercises  a  profession  or 
industry,  such  as  that  of  director  of  a  college,  schoolmistress,  actress,  midwife,  innkeeper,  nurse, 
etc.,  the  general  authority  of  the  husband  is  presumed  for  all  acts  or  contracts  concerning  such 
profession  or  industry,  so  long  as  there  is  no  objection  or  protest  by  the  husband  previously  notified 
to  the  public  or  specially  to  the  person  contracting  with  the  wife.  The  provision  of  this  Article 
enables  the  wife  in  the  cases  mentioned  to  sue  in  Court  without  the  necessity  of  the  permission 
of  the  husband.  —  146.  A  married  woman  merchant  is  subject  to  the  special  rules  dictated  in 
the  Conunercial  Code.  As  is  seen  by  these  provisions,  for  the  married  woman  to  be  able  to  practise 
commerce,  she  requires  an  authority  more  formal  than  the  authority  required  by  the  Common  CivU 
Law,  as  the  latter  does  not  require  the  authority  of  a  public  document.  This  arises  from  the  more 
far-reaching  consequences  which  the  acts  of  commerce  of  the  wife  have  for  the  property  of  the 
husband,  for  that  of  the  community,  and  of  the  woman  herself,  according  to  the  Commercial 
Code.  The  presumption  that  the  wife  holds  the  proper  authority  of  the  husband  is  also  subject 
to  different  rules  under  the  Commercial  Code  from  those  of  the  Civil  Code.  The  act  of  publicly 
practising  commerce  without  objection  or  protest  by  the  husband  establishes  the  presumption 
in  favour  of  the  woman  merchant  without  the  concourse  of  other  circiimstances  and  without  the 
distinctions  of  the  class  of  property  which  the  Civil  Law  fixes. 

1)  According  to  Art.  143  of  the  Civil  Code  quoted  above,  "the  husband  under  21  years  of  age 
requires  a  curator  for  the  management  of  the  conjugal  community".  In  such  case  the  marital 
authority  given  by  the  husband  to  the  wife  must  originate  from  the  curator.  According  to 
the  Commercial  Code,  when  the  husband  is  a  minor  or  is  prohibited  from  administering 
his  property,  the  authority  of  the  Mayor  of  the  domicile  is  necessary  (the  Mayor  is  the 
Civil  Judge  of  first  instance  in  cases  of  larger  amount.)  The  Mayor  must  grant  it  in 
accordance  with  Art.  137  of  the  Civil  Code  given  above;  that  is,  when  upon  examination 
of  the  matter,  there  appears  just  cause  for  it.  —  ^)  By  the  Civil  Law,  the  wife,  although 
authorized  by  the  husband,  does  nor  render  her  own  property  liable  for  her  acts,  according 
to  Art.  140  quoted  above,  except  up  to  the  value  of  the  special  benefit  which  she  obtains 
from  the  act.  By  the  Conunercial  Code  the  wife  renders  liable  her  private  property  to  its  full 
extent,  as  a  necessary  consequence  of  the  natiure  of  mercantile  operations.  When  the  married 
woman  engages  in  commerce  by  judicial  authority,  instead  of  that  of  the  husband,  the  rule  is 
the  same  as  regards  the  effect  of  the  obligations  upon  the  property,  inasmuch  as  the  Commercial 
Code  establishes  no  exception  in  that  respect  and  on  the  contrary.  Art.  14  says  "with  the  effects 
provided  in  the  Civil  Code,"  from  which  it  follows  that  in  this  case  the  woman  merchant  renders 
liable  her  own  property  only  up  to  the  amount  of  the  benefit  obtained. 
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Tambidn  puede  la  mujer  casada,  autorizada,  comparecer  en  juicio  6  dar  poder 
con  el  mismo  fin,  por  asuntos  de  su  comercio,  sin  necesidad  de  autorizacion  especiali). 

16.2)  Cuanto  &  la  enajenacion  6  hipoteca  de  loa  inmuebles  que  el  marido 
eete  6  pueda  estar  obligado  a  restituir  en  especie  a  la  mujer  comeroiante,  se  obser- 
vavi  lo  prescrito  por  el  articulo  1744  del  Codigo  Civil. 

1 7.  La  mujer  casada,  comerciante,  podra  tambien  hipotecar  los  bienes  inmuebles, 
propios  del  marido,  y  los  de  la  sociedad  conyugal,  si  en  escritura  de  autorizacion  se 
le  diere  expresamente  esta  facultad. 

18.^)  La  mujer  divorciada  y  la  que  ha  obtenido  separacion  de  bienes  con  libre 
admmistracion  siendo  mayores  de  edad,  pueden  comerciar  sin  ninguna  autorizacion. 

La  sentencia  ejecutoriada  de  divorcio,  6  de  separacion  de  bienes,  se  registrar^ 
y  pubUcara  por  la  imprenta. 

19.  Si  la  mujer  casada  fuere  menor  de  edad,  debera  ser  autorizada  por  el  Juez 
en  la  forma  prescrita  por  el  articulo  14. 

20.  La  autorizacion  dada  a  la  mujer  casada  y  al  menor  para  comerciar,  puede 
revocarse  con  aprobacion  del  Alcalde  Municipal  de  su  domicilio,  con  audiencia  de 
la  mujer  6  del  menor.  La  revocacion  se  hara  por  escritura  publica  que  el  marido  6 
el  curador  haran  registrar  y  publicar  por  la  imprenta. 

La  revocacion  no  perjudica  los  derechos  adquiridos  por  terceros  antes  de  esa 
publicacion. 

Secci6n  II.   De  las  obligaciones  de  los  cotnerciantes. 

§  1.°    De  la  matricula  de  comercio. 

21.  La  matricula  de  comercio  se  llevarA  en  la  Secretaria  de  los  Juzgados  de 
Comercio,  en  un  libro  forrado,  foliado  y  cuyas  hojas  se  rubricaran  por  la  primera 
autoridad  civil  del  cantdn  en  que  estuviere  establecido  el  Juzgado.  Los  asientos 
serdn  numerados  segun  la  fecha  en  que  ocurran,  y  suscritos  por  el  respectivo  Secre- 
tario. 

22.  Toda  persona  que  quiera  ejercer  el  comercio  se  bara  inscribir  en  la  matri- 
cula del  canton.  Al  efecto,  se  dirigira  por  escrito  al  Juzgado,  haci6ndole  conocer 
el  giro  que  va  a  emprender,  el  lugar  donde  va  k  establecerse,  el  nombre  6  razon 
con  que  ha  de  girar,  el  modelo  de  la  firma  que  usara,  y  si  intenta  ejercer  por  mayor 
6  menor  la  profesion  mercantU,  el  capital  que  destina  &  ese  comercio. 


1)  La  regla  general  que  tiene  el  Codigo  Civil  es  la  de  que  salvas  ciertas  exeepciones  la  mujer 
no  puede  comparecer  en  juicio  sin  autorizaci6n  escrita  del  marido,  &  no  ser  que  la  mujer  ejerza 
publicamente  una  profe8i6n  6  industria.  Cuando  la  mujer  casada  ejerce  el  comercio,  con  la 
autorizaci6n  debida,  puede  comparecer  en  juicio  sin  autorizacion  especial  para  ello.  —  ^)  Dice 
asi  el  Art.  1744  del  C6digo  Civil:  Art.  1744.  No  se  podr&n  enajenar  ni  hipotecar  los  bienes  ralces 
de  la  mujer,  que  el  marido  est6  6  pueda  estar  obligado  a  restituir  en  especie,  sine  con  voluntad  de 
la  mujer,  y  previo  decreto  de  juez,  con  oonocimiento  de  causa.  Podr4  suplirse  por  el  juez  el 
consentimiento  de  la  mujer  cuando  6sta  se  hallare  imposibilitada  de  manifestar  su  voluntad. 
Las  causas  que  justifiquen  la  enajenacion  6  hipoteca  no  serdn  otras  que  6stas:  1.°  Facultad 
eoncedida  para  ello  en  las  capitulaciones  matrimonialea ;  —  2.  °  Necesidad  6  utilidad  manifieata 
de  s61o  la  mujer,  y  no  de  la  sociedad  conyugal.  —  Como  se  ve,  el  C6digo  de  Comercio  establece 
una  excepci6n  al  Civil,  por  lo  que  hace  d  la  hipoteca,  pero  no  por  lo  que  toca  k  la  venta.  Cuando 
se  trata  de  una  mujer  menor  de  edad,  se  han  de  observar  adem4s  de  las  formalidades  del  Art. 
1744,  las  de  los  artlculos  383  y  384,  que  se  han  copiado  ya,  de  suerte  que  no  seria  vdlida  la 
venta  sino  se  hioiese  en  pliblica  subasta.  —  ^)  Para  el  easo  de  separaci6n  de  bienes  y  de  divorcio, 
se  determinan  por  el  C6digo  Civil  las  siguientes  reglas:  Art.  154.  La  mujer  separada  de  bienes 
no  necesita  de  la  autorizaci6n  del  marido  para  los  actos  y  contratos  relatives  6,  la  administracion 
y  goce  de  lo  que  separadamente  administra.  Tampoco  necesita  de  la  autorizaci6n  del  marido 
para  enajenar,  4  cualquier  titulo,  los  bienes  muebles  que  separadamente  administra.  Pero 
necesita  de  esta  autorizacidn,  6  subsidiariamente  de  la  del  jviez,  para  estar  en  juicio,  aun  en 
causas  concernientes  &,  su  administracion  aeparada;  salvo  en  los  casoa  excepcionales  del  Art.  130. 
—  168.  La  mujer  divorciada  administra,  con  independencia  del  marido,  los  bienes  que  ha 
sacado  del  poder  de  6ste,  6  que  despu^s  del  divorcio  ha  adquirido.  Por  el  Codigo  de  Comer- 
cio se  asimUan  la  mujer  separada  de  bienes  y  la  divorciada  para  el  efecto  de  la  libertad  con 
la  que  pueden  ejercer  el  comercio  y  aunque  no  lo  dice  el  C6digo  de  Comercio  claro  es  que  loa 
efectos  de  los  actos  meroantiles  de  una  y  otra  han  de  ser  los  mismos  y  han  de  obligar  los  bienes 
de  la  mujer  en  su  totalidad.  Sin  embargo,  no  habiendo  como  no  hay  derogacion  expresa  de  la 
prohibici6n  general  de  la  ley  comtin,  no  se  podrdn  vender  los  in  muebles  de  !a  mujer- 
comerciante,  aun  divorciada  6  separada  de  bienes,  sin  las  formaUdades  senaladas  en  el  Art.  1744 
del  C6digo  Civil. 
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A  married  woman  who  is  authorized  can  appear  in  Court,  or  give  power  for 
that  purpose,  in  relation  to  her  trade,  without  the  necessity  for  special  authority  i). 

16.2)  ^  to  ^]^Q  assignment  or  mortgage  of  immovables  which  the  husband  is  or 
can  be  compelled  to  restore  in  specie  to  the  woman  merchant,  the  provisions  of 
Art.  1744  of  the  Civil  Code  shall  be  observed. 

17.  A  married  woman  merchant  can  also  mortgage  the  immovable  property 
belonging  to  the  husband  and  to  the  community,  if  he  shall  expressly  give  this 
power  by  a  written  authority. 

18.^)  A  woman  who  is  divorced  or  who  has  obtained  separation  of  her  property 
with  free  administration,  being  of  age,  can  carry  on  commerce  without  any  authority. 

The  final  judgment  of  divorce  or  of  separation  of  goods  shall  be  registered  and 
published  in  the  press. 

19.  If  the  married  woman  is  a  minor,  she  must  be  authorized  by  the  Judge  in 
the  manner  prescribed  by  Art.  14. 

20.  The  authority  to  carry  on  business  given  to  a  married  woman  or  minor 
can  be  revoked  with  the  approval  of  the  Mayor  of  her  domicile,  on  hearing  the  woman 
or  minor.  The  revocation  shall  be  by  pubhc  document,  which  the  husband  or  the 
curator  shaU  register  and  publish  in  the  press. 

The  revocation  does  not  prejudice  the  rights  acquired  by  third  persons  before 
its  pubHcation. 

Section  II.     Of  the  Obligations  of  Merchants. 

§  1.    Of  the  List  of  Merchants. 

21.  The  Hst  of  merchants  shall  be  kept  in  the  office  of  the  Commercial  Court, 
in  a  bound  and  paged  book,  the  leaves  of  which  shall  be  initialled  by  the  first  Civil 
Authority  in  the  Canton  in  which  the  Court  is  situated.  The  entries  shaU  be  numbered 
according  to  the  date  on  which  they  are  made,  and  be  signed  by  the  Secretary  or 
Clerk  of  the  Court  in  question. 

22.  Every  person  who  wishes  to  engage  in  commerce  shall  inscribe  himself  in 
the  register  of  the  Canton.  For  this  purpose  he  shall  apply  in  writing  to  the  Court 
stating  the  business  he  proposes  to  undertake,  the  place  where  he  intends  to  establish 
himself,  the  name  or  style  under  which  he  will  carry  on  business,  a  specimen  of  the 
signature  he  wiU  use,  and  if  he  intends  to  carry  on  business  wholesale  or  retail, 
the  capital  destined  for  that  purpose. 

^)  The  general  rule  which  the  Civil  Code  enacts  is  that,  with  certain  exceptions,  the  wife 
cannot  appear  in  Court  without  the  written  authority  of  the  husband  imless  the  wife  publicly 
exercises  a  profession  or  industry.  When  a  married  woman  carries  on  conunerce  with  due 
authority,  she  can  appear  in  Court  without  special  authority  for  that  purpose.  - —  ^)  Art.  1744 
of  the  Civil  Code  says:  Art.  1744.  The  real  estate  of  the  wife,  which  the  husband  is  or 
can  be  made  liable  to  restore  in  specie,  can  neither  be  alienated  nor  mortgaged  without 
the  consent  of  the  wife,  and  the  previous  order  of  the  Judge  having  cognizance  of  the 
cause.  The  consent  of  the  wife  can  be  replaced  by  that  of  the  Judge  if  it  is  impossible 
for  her  to  express  her  wish.  The  only  reasons  which  justify  alienation  or  mortgage  are: 
1.  Power  given  for  that  purpose  in  the  marriage  contract;  —  2.  Necessity  or  manifest  utility  for 
the  wife  alone  and  not  for  the  community.  —  As  will  be  seen,  the  Commercial  Code  makes  an 
exception  to  the  Civil  Code  as  regards  mortgage  but  doe^  not  touch  the  matter  of  sale. 
When  it  treats  of  a  woman  under  age,  the  formalities  of  Art.  1744  also  have  to  be  observed  in 
addition  to  Arts.  383  and  384  mentioned  above,  so  that  a  sale  is  not  valid  imless  made  by  public 
auction.  —  3 )  The  Civil  Code  enacts  the  following  rules  in  the  case  of  separation  of  goods  or  divorce : 
Art.  154.  The  wife  who  is  separated  does  not  require  the  husband's  authority  for  the  acts  and 
contracts  relative  to  the  administration  and  enjoyment  of  that  which  she  administers  separately. 
Nor  does  she  require  the  authority  of  the  husband  for  the  alienation,  by  whatever  title,  of 
the  movable  property  which  she  administers  separately.  She  however  requires  such  authority, 
or  alternatively  that  of  the  Judge,  to  sue,  even  in  cases  concerning  her  separate  administra- 
tion; save  in  the  exceptional  cases  of  Art.  130.  — 168.  A  divorced  wife  manages  independently 
of  her  husband  the  property  withdrawn  from  his  power,  and  that  acquired  after  the  divorce. 
By  the  Commercial  Code  the  separated  and  divorced  wife  are  assimilated  for  the  effects  of  the 
liberty  with  which  they  can  carry  on  commerce,  and  although  the  Commercial  Code  does  not 
clearly  so  state,  the  effects  of  the  commercial  acts  of  the  one  and  the  other  are  the  same  and 
render  liable  the  whole  property  of  the  wife.  Nevertheless,  as  there  is  no  express  revocation  of 
the  general  prohibition  of  the  Common  Law,  the  movable  property  of  the  woman  merchant, 
although  divorced  or  separated,  cannot  be  sold  without  the  formalities  established  by  Art.  1744 
of  the  Civil  Code. 
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Si  fuere  iina  sociedad  la  que  va  a  establecerse,  se  expresara  en  la  matricula  el 
nombre  de  todos  los  socios  solidarios;  y  si  varies  de  ellos  tuvieren  derecho  4  usar 
de  la  firma  social,  se  acompanara  el  modelo  de  la  firma  de  cada  uno  de  ellos.  Si 
fuere  un  solo  individuo,  la  firma  que  usara  en  sus  actos  de  comercio. 

Si  el  establecimiento  estuviere  administrado  por  un  factor  debera  expresarse 
el  nombre  de  este,  y  acompanarse  el  modelo  de  su  firma. 

23.  Igualmente,  debe  inscribirse  en  la  matricula  del  Juzgado  a  cuya  juris- 
dicci6n  corresponda,  el  lugar  donde  van  a  ejercer  su  oficio  los  corredores  y  mar- 
tUladores,  solicitando  la  inscripcion  por  escrito  firmado  de  su  mano. 

24.  Tambien  deben  inscribirse  en  la  matricula  de  comercio  los  capitanes  de 
buques,  y  la  inscripcion  se  hara  en  el  juzgado,  a  cuya  jurisdiccion  corresponda  la 
aduana  donde  reciban  la  patente  de  navegacion. 

En  el  escrito  en  que  se  solicite  la  inscripcion  se  expresara  el  nombre  y  clase 
del  buque,  el  del  dueno  6  duenos  que  tenga  y  el  del  capitan,  y  se  pondra  la  firma 
autografa  de  este. 

25.  Las  circulares  de  comercio  en  que  se  anuncie  el  establecimiento,  la  conti- 
nuacion,  las  alteraciones  que  sufra  una  casa  de  comercio,  6  su  extincion,  los  nombres 
de  los  interesados,  la  razon  comercial  y  el  modelo  de  las  firmas,  deben  dirigirse 
tambien  al  juzgado  de  Comercio ;  el  que  depositara  en  su  archivo,  en  legajos  cosidos, 
los  que  en  cada  aiio  se  le  dirijan,  y  los  escritos  en  que  se  pida  la  inscripcion  en  la 
matricula. 

26.  Los  comerciantes  estan  obligados  a  matricularse  dentro  de  los  quince 
dias  siguientes  a  la  apertura  de  su  establecimiento,  y  la  matricula  se  renovara  dentro 
de  los  quince  primeros  dias  del  cambio  6  renovacion  del  contrato  social.  La  falta 
de  este  requisito  se  penara  con  una  multa  de  diez  a  quinientos  sucres. 

Hecha  que  sea  la  inscripcion  en  la  matricula  el  Secretario  del  juzgado  dara 
copia  certificada  de  eUa  al  interesado. 

§  2.°    Del  registro  de  comercio. 

27.'-)  En  todos  los  Juzgados  de  Comercio  se  establecera  ima  oficina  de  Registro 
MercantU  que  correra  a  cargo  de  los  jueces  de  Comercio. 

28.^)  El  Registro  se  Uevara  en  un  solo  libro  foliado,  en  el  que  se  iascribirdn; 
1.°  Las  matriculas  de  los  comerciantes  y  de  las  compaiiias  anonimas,  comerciales, 
industriales  y  agricolas ;  —  2.  °  La  autorizacion  del  curador,  habiUtando  a  los  menores 
para  comerciar;  —  3.°  La  autorizacion  para  comerciar,  dada  a  la  mujer  casada  por 
el  marido,  6  por  el  juez  segun  el  caso;  y  la  escritura  en  que  el  marido  Umite  la 
responsabilidad  de  los  bienes  que  la  mujer  pueda  afectar  con  su  comercio;  —  4.°  La 
revooacion  de  la  autorizacion  para  comerciar  dada  a  la  mujer  casada  6  al  menor. 

—  5.°  Las  capitulaciones  matrimoniales,  inventarios  solemnes,  testamentos,  par- 
ticiones,  sentencias  ejecutoriadas  6  actos  de  adjudicacion;  y  las  escrituras  pubficas 
que  impongan  al  conyuge  comerciante  responsabilidad  en  favor  del  otro  conyuge; 

—  6.°  Las  demandas  de  separacion  de  bienes,  las  sentencias  ejecutoriadas,  que 
la  declaren,  y  las  liquidaciones  practicades  para  determinar  lo  que  el  conyuge 
comerciante  deba  entregar  al  otro  conyuge.  Las  demandas  de  separacion  de  bienes 
debe  registrarse  y  fijarse  en  la  Secretaria  del  juzgado  de  Comercio,  con  un  mes 
por  lo  menos  de  anticipacion  a  la  sentencia  de  primera  instancia,  y,  en  caso  con- 
trario,  los  acreedores  mercantUes  tendran  derecho  a  impugnar,  por  lo  que  mira  &  sus 
intereses,  los  terminos  de  la  separacion  y  las  liquidaciones  pendientes  6  practicadas 
para  Uevarla  a  cabo.  —  7.°  Los  dooumentos  justificativos  de  los  haberes  del  hijo 
que  esta  bajo  la  patria  potestad,  6  del  menor  6  del  incapaz  que  estdn  bajo  la  tutela  6 
curatela  de  un  comerciante;  —  8.°  Las  escrituras  en  que  se  forma,  se  prorroga,  se 
hace  alteracion  que  interese  a  terceros,  6  se  disuelve  una  sociedad,  y  las  en  que  se 
nombra  Uquidadores ;  —  9.  °  Los  poderes  que  los  comerciantes  otorgan  &  sus  f aotores 
y  dependientes  para  administrar  negocios;  —  10.°  La  autorizacion  que  el  Juez  de 
Comercio  concede  a  los  corredores  y  martilladores  para  el  ejercicio  de  sus  cargos; 

—  11.°  Las  emisiones  de  acciones,  cedulas  y  obUgaciones  de  toda  compania  ano- 
nima,  en  conformidad  con  el  Art.  329;  —  12.°  Los  titulos  de  propiedad  industrial, 

1)  Este  articulo  crea  la  oficina  de  Begietro  Mereantil  en  cada  Juzgado  de  Comercio,  la  cual 
antes  no  existia.  Ha  sido  una  reforma  muy  conveniente.  —  ^)  Las  sociedades  extranjeras  que 
tengan  sucurcales  6  ageneias  en  el  pais,  deben  hacer  inscribir  en  este  Registro  Mereantil  el 
permiso  correspondiente  que,  de  acuerdo  con  este  mismo  C6digo,  deben  tener  para  sus  operaciones. 
Esta  es  una  de  las  nuevas  disposiciones  introducidaa  en  la  edioi6n  reformada  de  este  C6digo. 
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If  it  is  a  partnership  which  is  intended  to  be  estabUshed,  the  names  of  all  the 
partners  shall  be  stated  in  the  Ust;  and  if  some  of  them  have  the  right  to  use  the  firm 
signature  an  example  of  the  signature  of  each  one  of  them  shall  be  lodged.  If  it  is  a 
sole  individual,  the  signature  he  will  use  in  his  commercial  business  shall  be  lodged. 

If  the  estabhshment  is  to  be  administered  by  an  agent,  his  name  must  be  stated 
and  a  specimen  of  his  signature  lodged. 

23.  In  the  same  way,  brokers  or  auctioneers  must  be  inscribed  in  the  list  of 
the  Court  in  the  place  where  it  is  intended  to  carry  on  the  business,  applying  for 
inscription  by  writing  under  hand. 

24.  Captains  of  ships  must  also  be  inscribed  in  the  list  of  merchants,  and  the 
inscription  shall  be  made  in  the  Court  in  whose  jurisdiction  the  Customs  Office 
where  the  patent  of  navigation  has  been  received  is  situated. 

In  the  document  in  which  inscription  is  apphed  for  shall  be  stated  the  name  and 
class  of  ship,  the  names  the  owner  or  owners  of  the  same  and  of  the  captain,  and 
it  must  be  signed  by  the  latter  in  his  own  hand. 

25.  Commercial  circulars  in  which  is  announced  the  estabhshment,  continuation, 
or  alteration  of  a  business  house,  or  its  extinction,  the  names  of  the  persons  interested, 
the  firm  name  and  the  specimens  of  signature,  must  also  be  sent  to  the  commercial 
Court.  These  shaU  be  deposited  in  the  archive,  in  bound  files,  with  the  year  of  entry, 
and  also  the  apphcation  for  inscription  in  the  hst. 

26.  Merchants  are  obhged  to  enter  themselves  in  the  list  within  15  days  after 
the  opening  of  their  business,  and  the  registration  shall  be  renewed  within  the  15 
days  immediately  after  a  change  or  renewal  of  a  contract  of  partnership.  Failure  to 
comply  with  this  requirement  shall  be  penaUzed  by  a  fine  of  from  10  to  500  svAires. 

On  completion  of  inscription  in  the  register  the  Secretary  of  the  Court  shall 
give  a  certified  copy  thereof  to  the  person  interested. 

§  2.    Of  the  Commercial  Register. 

27.1)  In  all  Commercial  Courts  shall  be  estabMshed  an  office  of  the  Commercial 
Register,  which  shall  be  carried  on  under  the  supervision  of  the  Commercial  Judges. 

28.2)  The  Register  shall  be  kept  in  a  single  paged  book  in  which  shall  be  inscribed : 
1.  The  list  of  merchants  and  joint  stock  companies,  commercial,  industrial  and  agricul- 
tural; —  2.  The  authority  of  the  curator  permitting  minors  to  carry  on  business;  — 
3.  The  authority  to  carry  on  business  given  to  the  wife  by  the  husband,  or  by  the 
Judge  according  to  the  circumstances;  and  the  document  in  which  the  husband 
hmits  the  property  which  the  wife  can  make  responsible  for  her  business  transac- 
tions ;  —  4.  The  revocation  of  the  authority  to  carry  on  business  given  to  a  married 
woman  or  minor ;  —  5.  Marriage  contracts,  formal  inventories,  testaments,  partitions 
(deeds  of  division),  executive  judgments,  or  acts  of  adjudication;  and  the  pubhc 
documents  which  impose  upon  the  merchant  spouse  responsibihty  in  favour  of  the 
other  spouse ;  —  6.  Actions  for  separation  of  property,  executive  judgments  which 
declare  the  same  and  the  proceedings  to  determine  what  the  merchant  spouse  must 
deUver  to  the  other  spouse.  Actions  for  separation  must  be  registered  and 
deposited  in  the  office  of  the  Commercial  Court  at  least  one  month  before  the  judg- 
ment of  first  instance,  otherwise  commercial  creditors  have  the  right  to  impugn, 
so  far  as  it  touches  their  interests,  the  terms  of  the  separation  and  the  proceedings 
pending  or  already  taken  for  bringing  the  matter  to  a  conclusion ;  —  7.  The  documents 
of  proof  of  the  property  of  the  son  who  is  under  paternal  power  or  the  minor  or  person 
incapable  who  is  under  tutelage  or  guardianship  of  a  merchant;  —  8.  The  documents 
in  which  an  association  is  formed,  prolonged,  or  dissolved,  or  in  which  alterations  are 
made  which  interest  third  persons,  and  in  which  hquidators  are  appointed ; — 9.  Powers 
of  attorney  given  by  merchants  in  favour  of  their  managers  or  employees  for  ad- 
ministering their  business ;  —  10.  The  authority  granted  by  the  Judge  to  brokers  and 
auctioneers  for  the  exercise  of  their  office;  —  11.  The  issue  of  shares,  cedulas  and 
obligations  of  all  joint  stock  companies  in  conformity  with  Art.  329;  —  12.  The 
documents  of  title  to  industrial  property,  patents  of  invention,  or  trade  marks ;  — 

^)  This  Article  creates  the  office  of  the  Commercial  Register  in  each  Commercial  Court, 
which  had  not  previously  existed.  This  has  been  a  very  useful  reform.  —  2)  Foreign  associations 
which  have  branches  or  agencies  in  this  country  must  inscribe  in  the  Commercial  Register  the 
proper  permit  which  in  accordance  with  this  Code  they  must  have  for  their  operations.  This 
is  one  of  the  new  provisions  introduced  in  the  reformed  edition  of  this  Code. 
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patentes  de  invencion  6  marcas  de  fabrica;  —  13.°  El  permiso  concedido  a  las 
sociedades  extranjeras  que  quieran  establecer  sucursales  6  agendas  en  el  pais;  — 
14.°  Las  patentes  de  navegacion  de  buques;  y  —  15.°  Los  autos  de  quiebra  y  de 
rehabilitacion. 

29.  1.°  El  registro  de  los  documentos  expresados  en  el  articulo  anterior 
debera  bacerlo  efectuar  todo  comerciante  dentro  de  quince  dias  contados,  segun 
el  case,  desde  la  fecha  del  documento  6  ejecutoria  de  la  sentencia,  sujetos  a 
registro,  6  desde  la  fecha  en  que  el  conyuge,  el  padre,  el  tutor  6  el  curador  principien 
a  ejercer  el  comercio,  si  en  la  fecha  de  aquellos  no  eran  comerciantes;  y  —  2.° 
Los  demas  documentos  se  registraran  por  cualquiera  de  los  interesados,  dentro 
de  los  quince  dias  siguientes  a  su  otorgamiento. 

El  registro  de  obUgaciones  6  documentos  nominativos  y  al  portador,  se  hara 
en  vista  de  los  titulos;  y  el  de  obUgaciones  hipotecarias,  despues  de  estar  inscrito 
en  la  oficina  del  Anotador  del  canton. 

30.  El  funcionario  publico  ante  quien  se  otorgaron  los  documentos,  6  el  Juez 
que  dictare  los  autos  6  sentencias  que,  segtin  los  articulos  anteriores,  deben  registrarse, 
los  comunicara  al  Juzgado  de  Comercio  y  a  la  oficina  de  inscripcion  respectiva, 
a  costa  del  comerciante  interesado  que  causa  la  comunicacion,  bajo  la  pena  de 
veinte  sucres  de  multa;  y  si  se  les  probare  fraude,  indemnizaran  los  danos  y  per- 
juicios  que  causaren. 

31.  1.°  El  Secretario  del  Juzgado  de  Comercio  fijara,  y  mantendra  fijamente 
por  seis  meses,  en  la  sala  de  despacho  del  Juzgado,  una  copia  del  extraoto  de  cada 
documento  registrado,  con  su  numero  de  orden  y  fecha,  bajo  la  pena  e  indemniza- 
ciones  establecidas  en  el  articulo  anterior;  —  2.°  El  Registro  Mercantil  es  pubhco, 
y  el  Juez  de  Comercio  facihtara,  a  los  que  pidan,  las  noticias  respecto  de  cualquier 
inscripcion.  Expedira  igualmente  certificados  de  inscripcion  a  los  que  lo  soUciten 
por  escrito;  y  —  3.°  El  Juez  de  Comercio  percibira  como  emolumento,  por  cada 
inscripcion,  dos  sucres  por  la  primera  foja,  y  un  sucre  por  las  siguientes;  y  la  mitad 
de  estas  cantidades  por  los  certificados  que  otorgare. 

32.  Los  comerciantes  que  omitieren  hacer  el  registro  de  los  documentos  a 
que  se  refiere  este  paragrafo,  sufriran  una  mxilta  de  cien  sucres  por  cada  caso  de 
omision,  e  indemnizaran,  ademds,  los  danos  y  perjuicios  que  con  eUa  causaren. 

33.  El  conyuge,  el  hijo,  el  menor,  el  incapaz,  6  cualquier  pariente  de  ellos, 
hasta  el  cuarto  grado  de  consanguinidad  6  segundo  de  afinidad,  pueden  requerir 
el  registro  y  fijacion  de  los  documentos  sujetos  4  estas  formalidades. 

34.  Los  documentos  expresados  en  los  numeros  1.°,  2.°,  3.°,  8.°,  9."  y  10.° 
del  articulo  28,  no  producen  efecto  sino  despues  de  registrados  y  fijados. 

Sin  embargo,  la  falta  de  oportuno  registro  y  fijacion  no  podran  oponerla,  a  ter- 
ceros  de  buena  fe,  los  interesados  en  los  documentos  a  que  se  refieren  esos  numeros. 

§  3.°    De  la  Contahilidad  Mercantil. 

35.  Todo  comerciante  por  mayor  debe  Uevar,  para  su  contabUidad  mercantil, 
k  lo  menos  cuatro  libros  encuademados,  forrados  y  foliados,  que  son:  —  El  libro 
Diario;  —  El  hbro  Mayor;  —  El  libro  de  Liventarios;  y  el  libro  de  Caja. 

Estos  libros  se  Uevaran  en  el  idioma  espanol. 

36.  En  el  Diario  se  asentaran  dia  por  dia,  y  por  el  orden  en  que  se  vayan  ocur- 
riendo,  todas  las  operaciones  que  haga  el  comerciante,  designando  el  caracter  y  las 
circunstancias  de  cada  operacion,  y  el  resultado  que  produce  4  su  cargo  6  descargo, 
de  modo  que  cada  partida  manifieste  qui^n  es  el  acreedor  y  quien  el  deudor  en  la 
negociacion  a  que  se  refiere. 

Los  gastos  generales  del  establecimiento  y  los  dom6stico3  del  comerciante, 
bastara  que  se  expresen  en  resumen  al  fin  de  cada  mes,  pero  en  cuentas  distintas. 

37.  Se  Uevaran  tambien  libros  especiales  de  facturas,  que  podran  ser  copiadores 
de  prensa. 

38.  En  el  Ubro  Mayor  se  abriran  las  cuentas  con  cada  persona  ti  objeto  por 
Debe  y  Haber,  trasladandose  las  partidas  que  le  correspondan  con  referenda  al 
Diario,  y  por  el  mismo  orden  de  fechas  que  tengan  en  6ste. 

39.  Todo  comerciante,  al  empezar  su  giro,  y  al  fin  de  cada  ano,  hara  en  el 
hbro  de  inventarios  una  descripcion  estimativa  de  todos  sus  bienes,  tanto  muebles 
como  inmuebles,  y  de  todos  sus  creditos  activos  y  pasivos. 
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13."  Permits  granted  to  foreign  associations  who  desire  to  establish  branches  or 
agencies  in  tms  country;  —  14.  Patents  of  navigation  of  ships;  and  —  15.  Orders  in 
bankruptcy;  and  of  discharge  (rehabiUtation). 

29.  1.  The  registration  of  the  documents  mentioned  in  the  preceding  Article 
shall  be  effected  by  all  merchants  within  15  days,  as  the  case  may  be,  from  the  date 
of  the  document,  or  of  the  order  making  capable  of  execution  the  judgment  subject 
to  registration,  or  from  the  date  on  which  the  spouse,  father,  tutor,  or  curator  com- 
mences to  engage  in  commerce,  if  at  the  date  thereof  they  were  not  merchants ;  and 
—  2.  Other  documents  shall  be  registered  by  the  person  who  is  interested,  within 
15  days  following  that  of  their  being  executed. 

The  registration  of  obUgations,  or  certificates  to  name  or  to  bearer  shall  be 
made  on  production  of  the  document  of  title;  and  that  of  mortgage  obhgations 
after  being  inscribed  in  the  office  of  the  Cantonal  Registry. 

30.  The  public  official  before  whom  documents  are  executed,  or  the  Judge 
_  who  dictates  the  orders  or  judgments,  which  according  to  the  preceding  Articles 

ought  to  be  registered,  shall  communicate  them  to  the  Commercial  Court  and  to  the 
proper  office  of  inscription,  at  the  cost  of  the  merchant  interested  who  causes 
the  communication,  under  penalty  of  a  fine  of  20  sucres ;  and  if  fraud  shall  be  proved, 
they  shall  compensate  for  the  damage  which  they  cause. 

31.  1.  The  Secretary  of  the  Commercial  Court  shall  fix,  and  keep  fixed  for  six 
months,  in  the  pubHc  office  of  the  Court,  a  copy  of  the  extract  of  each  document 
registered,  with  its  number  and  order  of  date,  under  the  penalty  and  liability  to 
make  compensation  provided  in  the  preceding  Article ;  —  2.  The  Commercial  Register 
is  pubUc  and  the  Commercial  Judge  shall  give  facilities  to  those  who  apply  to 
inspect  the  notices  relative  to  any  inscription.  In  the  same  way  he  shaU  issue  certi- 
ficates of  inscription  to  those  who  apply  for  them  in  writing;  and  —  3.  The  Com- 
mercial Judge  shall  receive,  as  emolument,  for  each  inscription,  2  aucres  for  the  first 
f oho  and  one  siicre  for  each  following ;  and  one  half  of  this  amount  for  each  certi- 
ficate that  he  issues. 

32.  Merchants  who  omit  to  register  the  documents  referred  to  in  such  paragraph 
shall  be  subjected  to  a  penalty  of  100  sucres  for  each  omission,  and  shall  also  com- 
pensate for  the  damages  which  they  may  have  caused. 

33.  The  spouse,  son,  minor  or  incapable  person,  or  any  relative  of  them  up  to 
the  fourth  degree  of  consanguinity  or  second  of  affinity  may  require  the  registration 
and  pubUcation  of  the  documents  subject  to  these  formahties. 

34.  The  documents  mentioned  in  Nos.  1,  2,  3,  8,  9,  and  10  of  Art.  28  produce  no 
effect  until  after  registration  and  publication. 

Nevertheless  persons  interested  in  documents  referred  to  in  such  Numbers  cannot 
set  up  the  want  of  due  registration  and  pubUcation  against  third  persons  in  good 
faith. 

§  3.    Of  Commercial  Book-keeping. 

35.  Every  wholesale  merchant  must  keep,  for  his  commercial  book-keeping, 
at  least  four  books,  bound,  covered  and  paged,  namely:  daybook,  ledger,  inventory 
book,  and  cash  book. 

These  books  must  be  kept  in  the  Spanish  language. 

36.  In  the  day  book  are  to  be  entered  day  by  day  and  in  the  order  ui  which  they 
occur,  all  operations  effected  by  the  merchant,  stating  the  character  and  circumstances 
of  each  operation,  and  the  profit  or  loss  resulting  to  him,  so  that  each  item  shews 
who  is  the  creditor  and  who  is  the  debtor  in  the  business  to  which  it  refers. 

It  is  sufficient  if  the  general  expenses  of  the  business  and  of  the  household  of  the 
merchant  are  entered  at  the  end  of  each  month,  but  in  distinct  accounts. 

37.  Special  books  of  invoices  shall  be  kept,  which  may  be  press  copy  books. 

38.  In  the  ledger  shall  be  opened  accounts  with  each  person  and  object  by 
Dr  and  C^,  in  which  shall  be  transcribed  the  corresponding  items  of  the  day  book,  and 
in  the  same  order  of  date  in  which  they  are  there  entered. 

39.  Every  merchant  on  commencing  his  business  and  at  the  end  of  each  year 
shaU  enter  in  the  inventory  book  an  approximate  description  of  all  his  property, 
both  movable  and  immovable,  and  of  all  his  assets  and  habilities. 
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Estos  inventarios  seran  firmados  por  todos  los  interesados  en  el  estable- 
cimiento  de  comercio  que  se  hallen  presentes  a  su  formacidn. 

En  el  libro  de  Caja  se  asentaran  todas  las  partidas  de  entrada  y  salida  de  dinero, 
pudiendo  recopilarse  al  fin  de  cada  mes  todas  las  de  oada  cuenta  distinta,  al  pi6  del 
lUtimo  dla  del  mes. 

40.  Los  comerciantes  por  menor  pueden  Uevar  las  operaciones  de  su  giro  en 
un  solo  libro,  encuademado,  forrado  y  foliado,  en  el  que  asentardn  diariamente^ 
y  en  resumen,  las  compras  y  ventas  que  hagan  al  contado,  y  detalladamente,  las 
que  hicieren  al  fiado,  y  los  pagos  y  cobros  que  hicieren  sobre  fetas. 

Al  principiar  sus  negocios,  y  al  fin  de  cada  ano,  haran  y  suscribirAn  en  el  mismo 
libro,  el  inventario  de  todos  sus  bienes,  muebles  6  inmuebles,  cr6ditos  y  d^bitos. 

Se  consideran  comerciantes  por  menor  los  que  habitualmente  s61o  venden  en 
detalle,  directamente  al  consumidor. 

41.  Se  prohiben  &  los  comerciantes:  1.°  Alterar  en  los  asientos  el  orden  y 
la  fecha  de  las  operaciones  descritas;  —  2.°  Dejar  blancos  en  el  cuerpo  de  los 
asientos,  6  i  continuaci6n  de  ellos;  —  3.°  Poner  asientos  al  margen  y  hacer  inter- 
lineaciones,  raspaduras  6  enmiendas;  —  4.°  Borrar  los  asientos  6  parte  de  ellos;  y 
—  5."  Arrancar  hojas,  alterar  la  encuademacion  y  foUatura,  y  mutilar  alguna 
parte  de  los  libros. 

42.  Los  errores  y  omisiones  que  se  cometieren  al  formar  un  asiento,  se  sal- 
var&n  en  otro  distinto,  en  la  fecha  en  que  se  notare  la  falta. 

43.^)  Los  libros  Uevados  con  arreglo  a  los  articulos  anteriores  seran  admitidos 
como  medios  de  prueba  en  las  contestaciones  judiciales,  entre  comerciantes,  por 
hechos  de  comedo. 

Respecto  a  otra  persona  que  no  fuere  comerciante,  los  asientos  de  los  libros 
s61o  hardn  fe  contra  su  dueiio,  pero  la  otra  parte  no  podra  aceptar  lo  favorable  sin 
admitir  tambien  lo  adverso  que  eUos  contengan. 

44.  El  comerciante  que  ocultare  alguno  de  sus  libros,  si6ndole  ordenada  la 
exhibicion,  sera  juzgado  por  los  asientos  de  los  libros  de  su  colitigante,  que  estuvieren 
arreglados. 

45.  Los  libros  que  adolecieren  de  los  vicios  enunciados  en  el  articulo  41,  no 
tendran  valor  en  juicio  a  favor  del  comerciante  a  quien  pertenezcan,  y  las  diferencias 
que  le  ocurran  con  otro  comerciante,  por  hechos  mercantiles,  serdn  decididas  por  los 
libros  de  fete,  si  estuvieren  arreglados  a  las  disposiciones  de  este  C6digo. 

46.  Si  los  libros  de  ambas  partes  estuvieren  en  desacuerdo,  los  tribunales 
decidirdn  las  cuestiones  que  ocurran,  segun  el  merito  que  suministren  las  demis 
pruebas  que  se  hayan  rendido. 

47.  Los  libros  hacen  fe  contra  el  comerciante  que  los  lleva,  y  no  se  le  admi- 
tiiA  prueba  que  tienda  a  destruir  lo  que  resultare  de  sus  asientos. 

48.  Los  comerciantes  podran  llevar,  ademds  de  los  libros  que  se  le  prefijan 
como  necesarios,  todos  los  auxiUares  que  estimen  conducentes  para  el  mayor  orden 
y  clarldad  de  sus  operaciones;  pero  para  que  puedan  aprovecharles  en  juicio, 
ban  de  reunir  todos  los  requisites  que  se  prescriben  con  respecto  a  los  libros 
necesarios. 

49.  No  se  podra  hacer  pesquisa  de  oficio,  por  tribunal  ni  autoridad  alguna, 
para  inquirir  si  los  comerciantes  Uevan  6  no  libros,  6  si  dstos  est4n  6  no  arreglados 
a  las  prescripciones  de  este  Codigo. 

50.  Tampoco  podra  ordenarse  de  oficio,  ni  &,  instancia  de  parte,  la  manitesta- 
cion  y  examen  general  de  los  libros  de  comercio,  sino  en  los  cases  de  sucesi6n  uni- 
versal, comunidad  de  bienes,  liquidaci6n  de  sociedades,  legales  6  convencionales, 
y  quiebra. 


1)  Este  articulo  amplia  la  disposici^n  del  Art.  1694  del  C6digo  civil  que  dice  asl:  "Los 
asientos  registros  y  papeles  dom^sticos,  tinicaineiLte  bacen  fe  contra  el  que  los  ha  escrito  6  fir- 
mado,  pero  solo  en  aquello  que  aparezca  con  toda  claridad  y  con  tal  que  el  que  quiera  apro- 
vecharse  de  ellos  no  los  rechace  en  la  parte  que  le  fuere  desfavorable."  Como  se  ve,  entre 
comerciantes  los  asientos  de  los  libros  hacen  prueba  en  pro  y  en  contra  del  que  los  Ueva,  y  no 
puede  el  comerciante  intentar  probar  nada  en  contra  de  lo  que  de  los  asientos  de  sus  libros 
aparece,  segtin  el  Art.  47. 
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These  inventories  shall  be  signed  by  all  those  interested  in  the  commercial 
establishment  who  are  present  at  their  formation. 

In  the  cash  book  shall  be  entered  all  items  of  receipt  and  pa3rment  out  of  money, 
totalUng  at  the  end  of  each  month  all  those  of  each  distinct  accomit,  at  the  foot  of 
the  last  day  of  the  month. 

40.  Retail  merchants  may  enter  the  operations  of  their  business  in  a  single  book, 
bound,  covered  and  paged,  in  which  shall  be  entered  daily  and  in  abbreviated  form 
the  purchases  and  sales  in  cash,  and  in  detail  those  made  on  credit  and  the  payments 
and  receipts  in  relation  thereto. 

At  the  commencement  of  their  business,  and  at  the  end  of  each  year,  they  shall 
make  and  subscribe  in  the  same  book,  an  inventory  of  all  their  property  both  movable 
and  immovable,  credits  and  debts. 

Those  who  habitually  sell  only  in  detail  direct  to  the  consumer  shall  be  consi- 
dered as  retail  merchants. 

41.  Merchants  are  prohibited  from:  1.  Altering  in  the  entries  the  order  or  date 
of  the  operations  described;  —  2.  Leaving  blanks  in  the  body  of  the  entries  or  at  the 
continuation  of  them;  —  3.  Placing  entries  in  the  margin  or  making  interUneations, 
erasures  or  alterations;  —  4.  Deleting  entries  or  parts  of  them;  —  5.  Tearing  out 
the  leaves,  altering  the  binding  or  paging,  or  mutilating  any  part  of  the  books. 

42.  Errors  and  omissions  made  in  inserting  an  entry  shaU  be  corrected  in  another 
distinct  entry  on  the  date  on  which  the  mistake  is  discovered. 

43.^)  Books  conducted  in  accordance  with  the  provisions  of  the  preceding  Articles 
shall  be  admitted  as  evidence  in  judicial  disputes  between  merchants  as  to  acts  of 
commerce. 

As  regards  other  persons  who  are  not  merchants,  the  entries  in  the  books 
shall  be  accepted  against  the  owner,  but  the  other  party  cannot  accept  the  con- 
tents which  are  favourable  to  him  without  also  accepting  those  which  are  adverse 
to  him. 

44.  A  merchant  who  conceals  any  of  his  books  when  ordered  to  produce  them 
will  be  judged  by  the  entries  in  the  books  of  his  opponent,  if  they  are  found  to  have 
been  duly  kept. 

45.  The  books  which  contain  the  faults  mentioned  in  Art.  41  shall  have  no 
value  in  an  action  in  favour  of  the  merchant  to  whom  they  belong,  and  the  dif- 
ferences which  arise  with  another  merchant  in  acts  of  commerce  shall  be  decided 
by  the  books  of  the  latter  if  they  are  duly  kept  according  to  the  provisions  of  this 
Code. 

46.  If  the  books  of  the  parties  are  contradictory,  the  tribunals  shall  decide 
questions  which  arise  according  to  the  weight  of  the  additional  evidence  brought. 

47.  The  books  are  evidence  against  the  merchant  who  keeps  them,  and  evidence 
shall  not  be  admitted  tending  to  destroy  the  result  of  his  entries. 

48.  Merchants  may  keep,  beside  the  books  prescribed  as  necessary,  any  auxiliary 
books  which  they  may  consider  conducive  to  the  better  order  and  clearness  of  their 
operations;  but  in  order  to  be  able  to  make  use  of  them  in  Court  they  must  comply 
with  aU  the  requisites  prescribed  for  the  necessary  books. 

49.  No  official  investigation  can  be  made  by  the  Court  or  any  other  authority, 
to  ascertain  whether  or  not  merchants  keep  their  books,  or  whether  or  not  they  are 
duly  kept  in  accordance  with  the  provisions  of  this  Code. 

50.  Nor  can  the  production  and  general  examination  of  commercial  books  be 
ordered  either  ex  officio  or  at  the  instance  of  a  party,  except  in  cases  of  "universal 
succession",  community  of  goods,  Uquidation  of  companies  or  partnerships  either 
by  law  or  by  agreement,  and  bankruptcy. 

1)  This  Art.  amplifies  the  provision  of  Art.  1694  of  the  Civil  Code,  which  says:  "The 
domestic  entries,  registers,  and  papers  are  evidence  against  those  who  have  written  or  signed 
them,  but  only  as  regards  that  which  appears  with  full  clearness,  and  presuming  that  the  person 
desiring  to  make  use  of  it  does  not  reject  such  part  as  would  be  unfavourable."  As  will  be  seen, 
between  merchants  the  entries  in  the  books  are  evidence  both  for  and  against  those  who  keep 
them,  and  a  merchant  cannot  produce  anything  in  evidence  in  contradiction  to  what  the  entries 
in  his  books  shew,  according  to  Art.  47. 
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51.^^)  En  el  curso  de  una  causa  podra  el  juez  ordenar,  aun  de  oficio,  la  presen- 
tacion  de  los  libros  de  comercio  solo  para  el  examen  y  compulsa  de  lo  que  tenga 
relacion  con  la  cuestion  que  se  ventila;  lo  cual  debera  designarse  previa  y  determina- 
damente. 

No  podra  obligarse  a  un  comerciante  a  trasladar  sus  libros  fuera  de  su  oficina 
mercantil,  pero  si  puede  cometerse  el  examen  6  compulsa  a  un  juez  del  lugar  donde 
se  Uevaren  los  libros. 

El  examen  y  compulsa  de  que  habla  este  articulo  se  haran  a  presencia  del 
dueno  6  de  la  persona  que  61  comisione. 

52.2)  gj  ujio  de  los  litigantes  ofrece  estar  y  pasar  por  lo  que  constare  de  los 
libros  de  su  contendor,  y  6ste  se  niega  a  exbibirlos  sin  causa  suficiente  a  juicio  del 
juzgado  de  Comercio,  el  juzgado  podra  deferir  el  juramento  k  la  otra  parte,  6  decidir 
la  controversia  por  lo  que  resulte  de  los  libros  de  esta,  si  fuere  comerciante,  en  los 
t&minos  prescritos  por  el  articulo  44. 

53.  El  comerciante  y  sus  herederos  deben  conservar  los  libros  de  su  contabili- 
dad  y  sus  comprobantes,  por  todo  el  tiempo  que  dure  su  giro,  hasta  que  termine 
de  todo  punto  la  liquidacion  de  sus  negocios,  y  diez  aiios  despu^s. 

§  4.°    De  la  correspondencia. 

54.  Todo  comerciante  debe  Uevar  un  libro  copiador  de  cartas,  en  que  copiard, 
Integra  y  Uteralmente,  todas  las  cartas  y  telegramas  que  escribiere  sobre  sus  opera- 
ciones,  unas  en  pos  de  otras,  sin  dejar  blancos,  y  guardando  el  orden  de  sus  fechas, 
6  llevar  un  copiador  de  prensa  en  que  se  copien  todas  sus  cartas,  telegramas,  etc., 
foliado  y  con  su  indice  correspondiente. 

55.  Al  pi6  de  la  copia  de  cada  carta  se  salvaran  las  palabras  enmendadas, 
interlineadas  6  testadas  que  contengan  la  copia,  dejando  entre  uno  y  otro  de  los 
renglones  en  que  se  subsanen  dichas  faltas,  la  misma  distancia  que  hay  entre  los 
de  la  copia  que  las  contenga,  si  es  copiador  a  la  mano. 

56.  El  libro  copiador  de  cartas  debe  ser  encuademado,  forrado  y  foliado,  y 
respecto  de  el  rigen  los  arts.  42  y  43,  sobre  los  libros  de  contabilidad,  en  cuanto 
puedan  apUcarse. 

57.  El  copiador  de  cartas  por  maquina  no  aprovechara  si  se  hubiesen  dejado 
hojas  intermedias  en  bianco,  6  si  se  hubiere  mutilado  el  libro,  6  parte  de  el,  6  de  las 
ho  J  as. 


1)  La  exhibicion  de  los  libros  de  comercio  solo  puede  pedirse  en  el  curso  de  una  causa. 
No  habria,  pues,  lugar,  4  pedir  una  exhibicion  previa  al  juicio,  para  el  efecto  de  fundar  la  de- 
manda.  En  el  procedimiento  civil  se  sigue  la  regla  del  Art.  889  del  Codigo  de  Procedimientos 
civiles  que  dice  asi:  "Si  se  solicitare  la  exhibicion  de  ima  cosa  mueble  6  de  documentos  que  deban 
exhibirse  para  fundar  una  demanda  6  para  contestarla,  se  dispondrd,  que  dentro  de  tres  dias 
haga  la  exhibicion  la  persona  contra  quien  se  haya  dirigido  esta  accion."  —  *)  Las  disposi- 
ciones  del  Codigo  de  procedimientos  civiles  respecto  del  juramento  decisorio  sou  los  siguientes: 
Art.  281.  Cualquiera  de  las  partes  puede  deferir  a  la  eonfesion  jurada  de  la  otra,  y  convenir 
en  que  el  juez  decida  la  causa  segrin  lo  que  aquella  confesare.  —  282.  No  se  considerar4 
decisorio  el  juramento  sino  se  ha  pedido  con  esta  calidad  expresamente.  —  283.  No  puede 
deferirse  el  juramento  sino  cuando  deba  recaer  sobre  un  hecho  que  sea  personal  y  ooncerniente 
&  la  parte  A  quien  se  defiere.  —  284.  Pedido  este  juramento  en  cualquier  estado  de  la  causa, 
debe  ordenarlo  el  Juez.  —  285.  Los  raenores  6  incapaces  no  pueden  prestar  juramento  de- 
cisorio. ■ —  286.  El  que  ha  deferido  el  juramento  &  otro,  puede  retractarse  antes  de  que  6ste  lo 
preste.  —  287.  La  parte  d  quien  se  defiere  el  juramento,  debe  prestarlo,  6  devolverlo  A  la  que 
lo  defirio,  para  que  6sta  lo  preste.  —  288.  Si  la  parte  6,  quien  se  defiere  el  juramento  lo  de- 
vuelve  d  la  que  lo  defiri6,  tendrd  6sta  obligaci6n  de  prestarlo.  — -  289.  Luego  que  la  parte  d 
quien  se  defiere  el  juramento,  lo  acepta  6  declara  que  estd  dispuesta  &  prestarlo,  no  puede  ya 
devolverlo.  —  290.  El  que  ha  devuelto  el  juramento  al  colitigante,  puede  retractarse  antes  de 
que  6ste  lo  preste.  —  291.  No  puede  devol verse  el  juramento  cuando  el  hecho  sobre  que  debe 
recaer  no  es  coml^  &  las  dos  partes,  sino  puramente  personal  &  aquella  d  quien  se  ha  deferido. 
—  292.  El  juramento  decisorio  acaba  el  pleito,  y  la  parte  que  lo  pidi6  estd  obligada  4  pasar 
por  lo  que  el  Juez  decida,  segtin  el  juramento  prestado.  —  293.  Si  la  parte  6,  quien  se  defiere 
el  juramento  6  se  lo  devuelve,  en  los  eases  de  los  articulos  precedentes,  no  lo  prestare,  se  le 
tendrd  por  confesa.  —  294.  El  juramento  decisorio  s61o  perjudica  al  que  lo  pidi6  6  prest6,  y 
nunca  d  terceros.  —  295.  Cuando,  constando  de  los  autos  probada  la  obUgaci6n,  no  hubiere 
medio  alguno  de  acreditar  la  estimacion  6  importe  de  ella,  6  el  valor  de  los  daflos  y  perjuicioB, 
el  Juez  podrd  de-  ferir  el  juramento  al  acreedor  6  perjudicado,  quedando  en  todo  case  d  juicio 
del  mismo  Juez  moderar  la  suma,  si  le  pareciere  excesiva. 
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51.^)  In  the  course  of  an  action  the  judge  may,  on  his  own  initiative,  order  the 
production  of  commercial  books  solely  for  examination  and  copying  of  that  which 
relates  to  the  matter  in  dispute ;  this  must  be  previously  and  precisely  determined. 

A  merchant  cannot  be  required  to  remove  his  books  from  his  mercantile  office; 
the  examination  and  copying  thereof  may,  however,  be  entrusted  to  a  judge  of  the 
place  where  his  books  are  kept. 

The  examination  or  copying  mentioned  in  this  Article  shall  be  made  in  the  pre- 
sence of  the  owner  or  of  the  person  whom  he  appoints. 

52.®)  If  one  of  the  Utigants  offers  to  stand  by  what  is  contained  in  the  books  of 
his  opponent  and  the  latter  refuses  production  to  the  Commercial  Court  without 
sufficient  cause  the  Court  may  accept  the  oath  of  the  other  party,  or  decide  the  matter 
by  what  appears  from  the  latter's  books,  if  he  is  a  merchant,  in  the  terms  prescribed 
by  Art.  44. 

53.  The  merchant  and  his  heirs  must  preserve  his  books  of  account  and  his 
proofs  and  vouchers  for  the  whole  time  his  business  lasts,  until  the  liquidation  of 
his  business  entirely  terminates,  and  for  10  years  after. 

§  4.    Of  the  Correspondence. 

54.  Every  merchant  shall  keep  a  copy  letter  book,  in  which  shall  be  copied 
entirely  and  hteraUy,  aU  letters  and  telegrams  which  he  writes  concerning  his 
operations,  one  after  the  other,  without  leaving  blanks,  and  arranged  in  order  of 
date,  or  shall  keep  a  press  copy  book,  in  which  shaU  be  copied  all  letters,  telegrams, 
etc.,  paged  and  with  a  corresponding  index. 

55.  At  the  foot  of  the  copy  of  each  letter  shaU  be  noted  the  words  altered, 
interhned  or  deleted  which  the  copy  contains,  and  between  each  of  the  hues  in  which 
the  errors  are,  the  same  distance  shall  be  left  that  there  was  between  those  of  the 
copy  containing  them,  if  it  is  copied  by  hand. 

56.  The  copy  letter  book  must  be  bound,  covered  and  paged,  and  with  respect 
to  the  same,  Arts.  42  and  43  as  to  books  of  account  shall  as  far  as  possible  apply. 

57.  The  press  copy  book  shall  have  no  probative  effect,  if  intermediate  pages 
are  left  blank,  or  if  the  book  or  part  of  it  or  the  leaves  are  mutilated. 


^)  Production  of  commercial  books  can  only  be  applied  for  in  the  course  of  an  action. 
Application  for  production  cannot  therefore  be  made  previous  to  an  action,  for  the  pur- 
pose of  founding  the  claim.  In  civil  procedure  the  rule  of  Art.  889  of  the  Code  of  Procedure 
is  followed,  which  says:  "If  application  is  made  for  the  production  of  a  movable  thing  or  of 
documents  which  ought  to  be  produced,  to  found  an  action  or  contest  one,  the  person  against  whom 
such  an  order  has  been  made  shall  give  production  within  three  days.  —  ^)  The  provisions  of  the 
Code  of  Civil  Procedure  as  regards  the  decisory  oath  are  as  follows:  Art.  281.  Any  party  can 
tender  a  sworn  admission  to  the  other,  and  agree  that  the  Judge  shall  decide  the  cause  according 
to  such  admission.  —  282.  The  oath  shaU  not  be  considered  decisory  unless  it  has  been  applied 
for  with  this  express  condition.  —  283.  The  oath  cannot  be  tendered,  except  when  it  relates  to 
an  act  which  is  personal  and  concerns  the  party  to  whom  it  is  tendered.  —  284.  The  Judge  must 
order  it,  at  whatever  stage  of  the  action  the  oath  is  applied  for.  —  285.  Minors  and  persons  under 
incapacity  cannot  take  the  decisory  oath.  —  286.  A  party  who  has  tendered  the  oath  to  another  can 
retract  it  before  it  is  taken.  —  287.  The  party  to  whom  the  oath  is  tendered  must  take  it,  or 
return  it  to  the  person  tendering  it,  so  that  he  may  take  it.  —  288.  If  the  party  to  whom  the 
oath  is  tendered  returns  it  to  the  person  who  tenders  it,  the  latter  is  obliged  to  take  it.  —  289.  As 
soon  as  the  party  to  whom  the  oath  is  tendered  accepts  it,  or  declares  that  he  is  ready  to  take  it,  he 
cannot  thereafter  return  it.  —  290.  The  person  returning  the  oath  to  his  opponent  can  retract 
his  refusal  before  the  opponent  has  taken  it.  —  291.  The  oath  caimot  be  returned  when  the  fact 
to  which  it  relates  is  not  common  to  both  parties,  but  purely  personal  to  the  person  to  whoin  it 
has  been  tendered.  —  292.  The  decisory  oath  terminates  the  process,  and  the  party  who  applied 
for  it  is  obliged  to  accept  what  the  Judge  decides  according  to  the  oath  taken.  —  293.  If  the 
party  to  whom  the  oath  is  tendered  or  returned,  in  the  cases  mentioned  in  the  preceding  Articles, 
does  not  take  it,  it  shall  be  considered  as  an  admission.  —  294.  The  decisory  oath  only  affects  the 
party  who  applies  for  or  takes  it,  and  never  third  persons.  —  295.  If  from  the  pleadings  an  obliga- 
tion is  proved  to  exist,  and  there  are  no  means  of  arriving  at  the  estimate  or  amount  of  it,  or  the 
amount  of  the  damages,  the  Judge  can  tender  the  oath  to  the  creditor  or  person  prejudiced, 
but  it  remains  in  any  case  within  the  discretion  of  the  Judge  to  moderate  the  sum,  if  it  appears 
excessive. 

B  3 
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58.  Los  comerciantes  estan  obligados  a  conservar  en  legajos,  y  en  buen  orden, 
todos  los  telegramas  y  cartas  que  reciben  con  relacion  k  sus  negociaciones  y  giro, 
anotando  en  su  dorso  la  fecha  en  que  los  contestaron,  6  si  no  dieron  contestacion. 

59.  Las  disposiciones  de  los  articulos  48,  50,  51,  52  y  53  se  aplicaran  a  los  libros 
copiadores  de  cartas,  y  legajos  de  cartas  y  telegramas  recibidos. 

Titulo  II.   De  las  bolsas  y  de  los  agentes  de  comercio. 
Secci6n  I.    De  las  bolsas  de  comercio. 

60. 1)  Bolsa  de  comercio  es  la  lonja  6  sitio  publico  en  que  se  reunen  los  comer- 
ciantes 6  personas  que  se  dedioan  al  trafico  y  giro  mercantil,  y  los  agentes  de  comercio 
para  tratar  y  negociar  con  sujecion  a  lo  que  prescriban  la  Ley  y  los  reglamentos, 
y  bajo  la  inspeccion  de  la  Autoridad  ptiblica. 

61.  Los  comerciantes,  capitanes  de  buques,  corredores  y  martOadores  no 
podran  ser  miembros  de  la  Bolsa  si  no  estuviesen  matriculados. 

62.  Todo  ecuatoriano  6  extranjero  tiene  derecho  a  entrar  en  la  Bolsa,  si  no  le 
obsta  alguna  incapacidad  legal,  a  saber :  1.  °  Si  por  sentencia  judicial  se  halla  privado 
6  suspense  en  el  ejercioio  de  los  derechos  politicos  6  civiles;  —  2.°  Si  ha  quebrado 
y  no  ha  obtenido  rehabihtacion;  —  3.°  Si,  siendo  corredor,  se  halla  privado  6  sus- 
pense de  su  oficio;  —  4.°  Si  ha  sido  declarado  intruso  en  el  oficio  de  corredor;  — 
5.°  Si  ha  dejado  de  cumphr  alguna  operacion  concertada  en  la  Bolsa;  —  6.°  Las 
mujeres  y  menores  de  edad  que  no  estuvieren  legalmente  autorizados  para  contratar 
y  administrar  sus  bienes;  —  7.°  Los  eclesiastioos. 

63.  Son  objetos  de  la  contratacion  de  la  Bolsa:  1.°  La  negociacion  de  los  ob- 
jetos  publicos,  6  scan :  a)  Los  que  representen  creditos  contra  el  Estado  y  se  hallen 
reconocidos  legalmente  como  negociables ;  —  b)  Los  emitidos  con  garantia  prestada 
por  el  Gobiemo  y  con  obUgacion  subsidaria  del  Estado;  y  —  c)  Los  emitidos 
por  los  gobiemos  extranjeros,  si  su  negociacion  se  halla  autorizada;  —  2.°  Las 
letras  de  cambio,  Mbranzas,  pagares,  acciones  de  minas,  de  sociedades  anonimas 
legalmente  autorizadas,  y  cualquiera  especie  de  valores  de  comercio,  procedente 
de  personas  particulares ;  —  3.°  La  venta  de  metales  preciosos,  amonedados,  6  en 
pasta;  —  4.°  La  de  mercaderias  de  toda  clase;  —  5.°  Los  seguros  de  efectos  comer- 
ciales  contra  todos  los  riesgos  terrestres  6  maritimos,  de  incendio,  de  vida  6  de 
otra  clase;  —  6.°  El  fletamento  de  buques  para  cualquier  pun  to;  —  7.°  Los  tras- 
portes  en  el  interior  y  exterior;  y  —  8.°  Los  frutos  y  productos  nacionales. 

64.  El  resultado  de  las  operaciones  y  negociaciones  que  se  hacen  en  la  Bolsa 
determina  el  curso  del  cambio  y  del  precio  de  las  mercaderias  y  demas  objetos 
enumerados  en  el  articulo  anterior. 

65.  Las  negociaciones  en  efectos  pubUcos  deben  consumarse  en  el  dia  de  su 
celebracion  6,  a  mas  tardar,  en  el  tiempo  que  medie  hasta  la  hora  designada  para 
la  apertura  de  la  Bolsa  del  dia  inmediato.  El  vendedor  entregara  sin  mas  dilacion, 
excusa  ni  pretexto,  los  efectos  6  valores  que  hubiese  vendido,  y  el  comprador  estara 
obligado  a  recibirlos  mediante  el  pago  de  su  precio,  que  debe  verificar  en  el  acto. 

66.  En  el  caso  de  retardo  en  el  cumphmiento  de  una  negociacion  de  efectos 
pubUcos,  la  parte  perjudicada  en  la  demora  tiene  el  derecho  de  optar,  en  la  Bolsa 
siguiente  al  dia  en  que  oelebro  el  contrato,  entre  rescindir  aquella  y  dejarla  sin  efecto, 
avisandolo  al  Directorio,  6  exigir  que  el  contrato  se  consume  con  intervencion  del 
mismo  Directorio. 

67.  Diariamente,  al  cerrarse  los  trabajos  de  la  Bolsa,  se  extendera  una  acta 
suscrita  por  la  Direccion,  en  que  se  hagan  constar  las  cotizaciones  de  las  operaciones 
hechas  en  el  dia,  en  los  diferentes  articulos  de  la  lista  de  Bolsa. 

El  libro  de  actas  sera  encuademado,  forrado  y  foliado,  y  sus  hojas  serdn  rubri- 
cadas  por  la  primera  Autoridad  civil  del  lugar  en  que  se  establezca  la  Bolsa.  Al  fin 
de  cada  ano  se  remitirA  el  libro,  para  su  archivo,  &  la  oficina  de  la  jurisdiccion. 


1)  No  hay  todavia  en  ningiina  de  las  ciudades  del  Ecuador  una  bolsa  de  comercio.  En 
Guayaquil,  en  donde  el  comercio  de  esta  Repdblica  ha  alcanzado  su  mayor  desarroUo  y  actividad, 
se  fundo  la  "Camara  de  Comercio"  pero  esta  institucion  es  muy  diferente  de  la  bolsa.  Esta 
«8  m^  bien  un  cuerpo  consultivo  que  ayuda  al  Gobierno  en  la  ezpedicidn  de  leyes  y  decretos 
mercantiles,  en  las  cuestiones  monetarias,  bancarias,  aduaneras,  etc.,  etc. 
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58.  Merchants  are  required  to  preserve  in  files  or  bundles,  in  good  order,  all 
telegrams  and  letters  they  receive  in  relation  to  their  transactions  and  business, 
noting  on  the  back  the  date  when  they  are  answered,  or  the  fact  that  they  have  not 
been  answered. 

59.  The  provisions  of  Arts.  48,  50,  61,  52  and  53  shall  apply  to  copy  letter  books, 
and  files  of  letters  and  telegrams  received. 

Title  II.    Of  Exchanges  and  Commercial  Agents. 

Section  I.     Of  Commercial  Exchanges. 

60.1)  A  Commercial  Exchange  is  the  pubhc  room  or  place  used  for  the  meeting 
together  of  merchants  or  persons  who  devote  themselves  to  mercantile  traffic  and 
business,  and  of  commercial  agents,  for  conferring  and  negotiating,  subject  to  the 
provisions  of  the  law  and  the  regulations  and  under  the  inspection  of  the  Public 
Authority. 

61.  Merchants,  captains  of  ships,  brokers  and  auctioneers  cannot  be  members 
of  the  Exchange  unless  they  are  registered. 

62.  Every  Ecuadorian  or  foreigner  has  the  right  to  enter  the  Exchange  unless 
prevented  by  any  legal  incapacity,  that  is  to  say:  1.  If  by  judicial  sentence  he  has 
suffered  deprivation  or  suspension  of  his  pohtical  or  civil  rights.  —  2.  If  he  has 
become  baiJsrupt  and  has  not  obtained  his  discharge.  —  3.  If,  being  a  broker,  he  has 
been  deprived  of  or  suspended  from  office.  —  4.  If  he  has  been  declared  an  intruder 
in  the  office  of  brokers.  —  5.  If  he  has  omitted  to  fulfil  any  operation  entered  into 
on  the  Exchange.  —  6.  Women  and  minors  who  are  not  legally  authorized  to  con- 
tract and  to  administer  their  property.  —  7.  Ecclesiastics. 

63.  The  following  are  objects  of  commerce  on  the  Exchange :  1.  The  negotiation 
of  pubhc  funds,  whether  they  are :  a)  Those  representing  credits  against  the  State 
and  are  legally  recognized  as  negotiable ;  —  b)  Issues  guaranteed  by  the  Government 
and  with  subsidiary  habihty  by  the  States ;  —  c)  The  issues  of  foreign  Governments 
if  their  negotiation  is  authorized.  —  2.  Bills  of  exchange,  drafts,  promissory  notes, 
shares  in  mines,  legally  authorized  joint  stock  companies,  and  any  variety  of  com- 
mercial paper  proceeding  from  private  persons.  —  3.  The  sale  of  any  precious  metals, 
coined  or  raw.  —  4.  The  sale  of  merchandise  of  every  kind.  —  5.  The  insurance  of 
commercial  effects  against  all  risks,  terrestrial  or  maritime,  fire,  Uf e,  or  other  kind  of 
insurance.  —  6.  The  chartering  of  ships  to  any  destination.  —  7.  Internal  or  external 
transport.  —  8.  National  yields  and  products. 

64.  The  result  of  operations  and  negotiations  made  on  the  Exchange  determines 
the  rate  of  exchange  and  the  price  of  merchandise  and  other  objects  mentioned 
in  the  preceding  article. 

65.  Negotiations  in  pubhc  securities  must  be  completed  on  the  day  they  are 
entered  into,  or  at  the  latest,  by  the  time  fixed  for  the  opening  of  the  Exchange 
on  the  next  day.  The  vendor  shall  deliver  without  further  delay,  excuse  or  pretext 
the  effects  or  securities  he  has  sold,  and  the  purchaser  is  obliged  to  receive  them, 
against  payment  of  the  agreed  price,  as  set  out  in  the  contract. 

66.  In  case  of  delay  in  the  fulfilment  of  a  transaction  in  pubhc  securities,  the 
party  injured  by  the  delay  has  the  right  to  choose,  in  the  Exchange  following  the 
day  on  which  the  contract  was  entered  into,  between  rescinding  or  cancelhng  it, 
giving  notice  to  the  management,  or  requiring  that  the  contract  shaU  be  completed 
through  the  intervention  of  the  management. 

67.  Every  day  at  the  close  of  the  business  of  the  Exchange,  a  notice  shall  be 
issued  by  the  management  in  which  shall  be  stated  the  quotations  of  the  operations 
effected  during  the  day  in  the  different  articles  on  the  list  of  the  Exchange. 

The  book  containing  such  notices  shall  be  bound,  covered,  and  paged,  and  its 
leaves  shall  be  initialled  by  the  chief  Civil  Authority  of  the  place  in  which  the  Ex- 
change is  established.  At  the  end  of  each  year  the  book  shall  be  sent  for  archive- 
ment  to  the  proper  record  office  of  the  district. 

1)  Up  to  the  present  there  is  no  Exchange  in  any  of  the  cities  of  Ecuador.  In  Guayaquil, 
where  the  commerce  of  the  Republic  has  attained  its  greatest  development  and  activity, 
a  "Chamber  of  Commerce"  has  been  founded,  but  this  institution  is  very  different  from  an 
Exchange.  It  is  more  a  consultative  body  which  assists  the  Government  in  the  issue  of  Laws 
and  commercial  Decrees,  in  monetary,  banking,  and  cvistoms  questions,  etc. 

3* 
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68.  Los  reglamentos  de  Boka  serdn  dictados  por  ella  misma,  y  sometidos  & 
la  aprobacion  del  Poder  Ejeoutivo. 

.-,    ^^:  .P  Poder  Ejecutivo  creara  esta  clase  de  establecimientos  donde  los  con- 
sidere  utiles  i  las  necesidades  del  Comercio. 

Secci6n  II.    De  los  corredores.^) 

J.  .,  '  ,^^  corredores  son  agentes  reconocidos  por  la  Ley  para  dispensar  su  me- 
diacion  a  los  comerciantes  y  faciUtarles  la  conclusion  de  sus  contratos. 

71.  En  las  plazas  de  comercio  que  designe  el  Poder  Ejecutivo,  habrd  el  numero 
de  corredores  que  61  determine,  el  cual  sera  proporcionado  d  la  poblacion  y  a  la 
extension  de  su  trafico. 

72.  Los  corredores  seran  nombrados  por  oposicion  ante  el  juzgado  de  Comercio, 
y  su  titulo  expedido  por  el  Poder  Ejecutivo. 

73.  Antes  de  entrar  en  el  ejercicio  de  sus  funciones,  los  corredores  prestar&n 
ante  el  respective  Juzgado  de  Comercio  juramento  de  desempenar  fiel  y  legalmente  el 
cargo,  y  rendiran  una  fianza  6  hipoteca  para  responder  de  las  condenaciones  que 
se  pronunciaren  contra  ellos,  por  hechos  relatives  al  desempeno  de  su  profesion. 

7*.   La  fianza  6  hipoteca  de  los  corredores  sera  de  mil  a  cinco  mil  sucres. 

El  Poder  Ejecutivo  designara  la  cantidad  de  la  fianza  6  hipoteca,  segtin  la 
importancia  de  las  plazas  de  comercio  donde  los  corredores  deben  desempenar  sus 
funciones. 

75.  Si  la  fianza  6  hipoteca  constituidas  se  extinguieren  6  disminuyeren,  el 
Juez  de  Comercio  ordenara  su  reposioion  6  complemento;  y  si  no  se  hiciere  en  el 
t^rmino  de  treinta  dias,  retirara  al  corredor  su  autorizacion. 

76.  No  podran  ser  corredores :  1.  °  Los  que  no  tienen  capacidad  para  comerciar ; 

—  2.°  Las  mujeres;  —  3.°  Los  menores,  aunque  esten  autorizados  para  el  comercio; 

—  4.°  Los  que  hayan  sido  destituidos  de  este  cargo  6  del  de  martiUadores;  — 
5.  °  Los  mUitares  en  servicio  activo ;  —  6.  °  Los  que  hubieren  sido  privados  judicial- 
mente  de  los  derechos  politicos  6  civiles. 

Los  corredores,  al  presentar  su  oposicion,  abonaran  su  buena  conducta  con, 
por  lo  menos,  cinco  firmas  respetables  de  la  plaza  en  la  cual  intenten  ejercer  el 
cargo,  a  juicio  del  Juez  de  Comercio. 

77.  Los  corredores  estan  obligados:  1.°  A  ejecutar  por  si  mismos  las  oper- 
aciones  que  se  les  encomendare,  4  proponerlas  con  sinceridad  sin  inducir  a  error  a 
los  contratantes,  y  a  guardar  secreto  en  cuanto  estos  lo  exijan;  —  2.°  A  Uevar  un 
cuademo  manual  en  el  cual  sentaran,  en  el  acto  de  ejecutarse  las  negociaciones,  los 
nombres  y  apeUidos,  6  la  razon  comercial,  de  los  contratantes,  la  materia  del 
contrato,  y  todas  las  clausulas  y  condiciones  con  que  se  hubiere  celebrado.  Cuando 
se  negociaren  letras  de  cambio,  deberan  asentar  sus  fechas,  terminos  y  vencimientos, 
la  plazas  sobre  que  estan  giradas,  los  nombres  del^Hbrador,  endosantes  y  pagador, 
los  del  ultimo  cedente  y  tomador,  el  valor  de  la  letra  y  el  cambio  convenido;  — 
3.  °  A  llevar  un  registro  encuademado,  forrado  y  foUado  en  el  que  se  asentaran  dia 
por  dia,  en  el  orden  que  ocurran  y  por  numeracion  progresiva,  sin  raspaduras,  inter- 
lineaciones,  notas  marginales,  cifras  numdricas,  ni  abreviaturas,  todas  las  operaciones 
ejecutadas  por  su  mediaci6n.  Si  no  pudieren  hacer  por  si  mismos  los  asientos, 
podran  hacerlos  bajo  su  responsabilidad,  por  medio  de  un  dependiente,  a  condicion 
de  rubricarlos  ellos  al  margen;  —  4.°  A  entregar  a  cada  uno  de  los  interesados, 
dentro  de  las  veinticuatro  boras  siguientes  a  la  conclusion  del  negocio,  un  extrato 
firmado  por  eUos  y  por  los  mismos  interesados,  del  asiento  que  hubieren  estampado 
en  su  registro.  El  corredor  autenticara  las  firmas  de  los  interesados  cuando  tuvieren 
caracter  publico;  —  5.°  A  presentar  su  manual  y  sus  registros,  para  las  compro- 
baciones  de  esos  extraotos,  cuando  fueren  requeridos  judicialmente ;  —  6.  °  A  declarar 
cuando  se  les  exija  judicialmente  los  precios  corrientes,  y  sobre  las  negociaciones  en 
que  intervinieren,  con  referenda  precisamente  a  lo  que  sobre  eUas  constare  en  su 
registro;  —  7.°  A  asistir  a  la  entrega  de  las  mercaderias  y  efectos  vendidos  por  su 

1)  En  el  Ecuador  no  hay  propiamente  corredores  aunque  si  existen  agentes  de  cambio,  que 
intervienen  en*,  las  transacciones  raercan tiles  pero  sin  tener  exclusivamente  el  cardcter  de  cor- 
redores. Celebran,  pues,  operaciones  seiialadas  por  la  ley  mercantil  como  propias  de  los  corre- 
dores, pero  no  son  corredores.  El  Poder  Ejecutivo  no  tiene  tampoco  expedido  el  reglamento 
sobre  corredores  A  que  se  refiere  el  Art.  99  del  Codigo  de  Comercio. 
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68.  The  regulations  of  the  Exchange  shall  be  dictated  by  itself,  and  shall  be 
submitted  for  the  approval  of  the  Executive  Power. 

69.  The  Executive  Power  shall  create  this  class  of  establishment  wherever  it 
shaU  consider  it  useful  to  the  necessities  of  commerce. 

Section  II.     Of  Brokers.^) 

70.  Brokers  are  agents  recognized  by  the  law  for  placing  their  mediation  at 
the  disposal  of  merchants  and  facilitating  the  conclusion  of  their  contracts. 

71.  In  the  commercial  places  appointed  by  the  Executive  Power  there  shall  be 
such  numbers  of  brokers  as  it  shaU.  determine,  proportionate  to  the  population  and 
the  extent  of  the  commerce. 

72.  The  brokers  shall  be  nominated  by  competition  before  the  Commercial 
Court,  and  their  authority  be  issued  by  the  Executive  Power. 

73.  Before  commencing  to  exercise  their  functions,  brokers  shaU  take  oath  before 
the  proper  Commercial  Court,  to  faithfully  and  legally  fulfil  their  office,  furnishing  a 
surety  or  mortgage  for  the  performance  of  judgments  which  may  be  pronounced 
against  them  in  respect  of  acts  relating  to  the  carrying  on  of  their  profession. 

74.  The  surety  or  mortgage  of  the  brokers  shall  be  for  from  one  to  five  thousand 
sucres. 

The  Executive  Power  shall  fix  the  amount  of  the  surety  or  mortgage,  according  to 
the  importance  of  the  places  of  commerce  where  such  brokers  shall  discharge  their 
duties. 

75.  If  the  surety  or  mortgage  given  is  extinguished  or  diminished,  the  Commercial 
Judge  shaU.  order  its  replacement  or  increase ;  and  if  this  is  not  done  within  the  space 
of  30  days,  he  shall  withdraw  the  broker's  authority. 

76.  The  following  cannot  be  brokers:  1.  Those  who  are  not  capable  of  being 
merchants ;  —  2.  Women ;  —  3.  Minors,  although  they  may  be  authorized  to  carry 
on  commerce;  —  4.  Those  who  have  been  deprived  of  the  office  of  broker  or  of 
that  of  auctioneer;  —  5.  Mihtary  persons  on  active  service;  —  6.  Those  who  have 
been  judicially  deprived  of  poHtical  or  civil  rights. 

Brokers  on  appl3dng  for  appointment  shall  substantiate  their  good  conduct 
by  at  least,  in  the  opinion  of  the  Commercial  Judge,  five  respectable  persons  of  the 
locality  in  which  they  propose  to  carry  on  their  office. 

77.  Brokers  are  obliged :  1.  To  personally  execute  operations  iatrusted  to  them, 
to  propose  them  with  sincerity  without  wrongfully  persuading  the  contracting  parties, 
and  to  keep  secrecy  so  far  as  the  latter  require  it ;  —  2.  To  keep  a  memorandum  book 
in  which  shall  be  entered  at  the  time  of  completing  the  negotiations  the  full  names, 
or  the  firm  names  of  the  contracting  parties,  the  subject  matter  of  the  contract, 
and  aU  the  terms  and  conditions  subject  to  which  it  has  been  entered  into.  When  bills 
of  exchange  are  negotiated,  there  must  be  entered  their  date,  term  and  maturity,  the 
place  where  they  are  drawn,  the  names  of  the  drawer,  endorsers,  and  payer  (drawee), 
that  of  the  last  giver  and  taker,  the  value  of  the  biU,  and  the  agreed  rate  of  exchange ; 
—  3.  To  keep  a  register  bound,  covered  and  paged  in  which  shaU  be  entered,  day  by 
day,  in  the  order  in  which  they  occur  and  in  progressive  numeration,  without  erasures, 
interlineations,  marginal  notes,  numerical  figures  or  abbreviations,  aU  operations 
executed  through  their  mediation.  If  the  broker  cannot  make  the  entries  himself  they 
may  be  made  under  his  responsibility  by  means  of  an  assistant,  on  condition  that  he  ini- 
tials them  in  the  margin ; — 4.  To  deUver  to  each  of  the  parties  interested  within  24  hours 
following  the  conclusion  of  the  business  an  extract  signed  by  them  and  by  the  parties 
interested  themselves,  of  the  entry  which  has  been  made  in  their  register.  The  broker 
shall  authenticate  the  signatures  of  the  persons  interested  if  they  assume  a  pubhc 
character ;  —  5.  To  produce  their  memorandum  book  and  register,  for  proof  of  these 
extracts,  when  they  shall  be  judicially  required ;  —  6.  To  make  a  declaration,  when 
judicially  required,  as  to  the  prices  current,  and  as  to  the  negotiations  in  which 
they  intervene,  with  reference  particularly  to  that  which  is  contained  in  their  register 
relating  to  them;  —  7.  To  assist  in  the  dehvery  of  the  merchandise  and  effects  sold 


1)  In  Ecuador  there  are  no  brokers  exclusively  so,  although  exchange  agents  exist  who 
intervene  in  mercantile  transactions,  but  without  having  exclusively  the  character  of  brokers. 
They  arrange  transactions  designated  by  the  commercial  law  as  proper  for  brokers  but  are  not 
brokers.  The  Executive  Power  cannot  therefore  issue  the  regulation  as  to  brokers  referred  to 
in  Art.  99  of  the  Commercial  Code. 
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mediacion,  cuando  lo  pidiere  alguna  de  las  partes ;  —  8.  °  A  Uevar  un  libro  copiador 
de  cartas,  con  las  formalidades  legales. 

78.  Se  prohibe  a  los  corredores:  1.°  Ejecutar  operaciones  de  comercio  por  su 
cuenta,  6  tomar  interes  en  ellas  bajo  nombre  propio  6  ajeno,  directa  6  indirecta- 
mente;  —  2.°  Desempenar  en  el  comercio  el  oficio  de  cajero,  de  tenedor  de  libros 
6  de  dependiente,  cualqniera  que  sea  la  denominaoion  que  llevaren;  —  3.°  Exijir 
6  recibir  salaries  superiores  a  los  designados  en  los  aranceles  respectivos;  —  4.°  Dar 
certificaciones  que  no  consten  en  los  asientos  de  sus  registros.  Podran  sin  embargo 
declarar,  en  virtud  de  orden  del  juzgado  ante  el  cual  penda  algun  Utigio,  y  no  de 
otro  mode,  lo  que  hubieren  visto  u  oido  en  cualquier  negocio;  —  5.°  Constituirse 
garantes  6  fiadores  de  la  ejecucion  de  los  negocios  en  que  intervinieren;  — 
6.°  Negociar  letras  de  cambio,  pagares  u  otros  efectos  de  comercio,  y  vender  mer- 
caderias  pertenecientes  a  alguno  cuya  quiebra  estuviere  publicada;  —  7.°  Reimirse 
en  sociedad  para  ejercer  la  correduria;  —  8.°  Adquirir  para  si  las  cosas  cuya  venta 
les  haya  sido  encargada  a  eUos  6  a  otros  corredores;  —  9.°  Cobrar  6  pagar  por 
cuenta  de  los  interesados,  en  las  negociaciones  en  que  intervineren;  y  —  10.°  SaJir 
al  encuentro  de  los  buques,  carreteros  6  tragineros,  para  que  les  encarguen  la  venta 
de  sus  g6neros;  pero  si  pueden  ir  a  sus  posadas. 

Podra  asociarse  un  corredor  de  ley  con  otra  ti  otras  personas,  y  la  sociedad  se 
considerara  con  ese  caracter  mientras  exista.  La  responsabilidad  legal  recaera  sobre 
todos  y  cada  tmo  de  los  socios,  en  caso  de  cualquier  infraccion  de  la  Ley. 

La  sociedad  constituida  con  el  objeto  de  ejercer  el  cargo  de  corredores  no  podra 
comprender  sino  a  uno  de  los  nombrados  por  el  Poder  Ejecutivo,  y  sera  considerada 
como  una  sola  persona  juridica,  no  obstante  la  responsabilidad  que  sera  manco- 
munada  y  solidaria  para  todos  los  socios. 

Seran  igualmente  responsables  ante  la  Ley  por  los  actos  de  sus  apoderados, 
cuyo  cargo  puede  ejercerse  con  poder  especial.  Sin  este  poder,  el  procurador,  sea 
de  un  corredor,  sea  de  una  sociedad  constituida  con  el  objeto  de  ejercer  ese  cargo, 
no  podra  intervenir,  ni  menos  autorizar  operacion  alguna  sujeta  a  la  accion  del 
corredor. 

79.  La  infracci6n  de  las  prescripciones  y  prohibiciones  contenidas  en  los  arti- 
culos  anteriores,  ademas  de  la  responsabilidad  por  los  daiios  y  perjuicios  que  ooasio- 
nare,  sera  penada  con  multas  de  veinte  a  doscientos  sucres,  con  la  suspension  6  con 
la  prohibicion  absoluta  del  ejercioio  de  la  correduria. 

Las  multas  y  la  prohibicidn  temporal  6  absoluta.  de  ejercer  el  oficio  de  corredor 
podran  acumularse. 

80.  Los  corredores  responden:  1.°  De  la  identidad  y  capacidad  de  las  personas 
que  contrataren  por  su  iatermedio.  Interviniendo  en  contratos  celebrados  por  per- 
sonas incapaces,  responderan  de  los  perjuicios  que  resultaren  directamente  de  la 
incapacidad;  y  —  2.°  De  la  realidad  de  los  endosos  en  que  intervengan,  en  las 
negociaciones  que  procuren,  de  letras  de  cambio  y  otros  efectos  endosables. 

81.  La  quiebra  de  un  corredor  se  presume  fraudulenta. 

82.  Los  extractos  del  registro  dados  por  los  corredores  que  tengan  caracter 
publico,  cuando  estan  firmados  por  las  partes,  y  las  firmas  de  &tas  autenticadas 
por  el  corredor  que  intervino  en  el  contrato,  hacen  plena  prueba  en  juicio. 

83.  Ckiando  las  partes  estan  de  acuerdo  en  la  existencia  del  contrato,  los  libros 
de  los  corredores  que  tengan  caracter  publico  pueden  hacer  prueba  sobre  las  cir- 
cunstancias  y  condioiones  del  mismo  contrato. 

84.  Los  libros  de  los  corredores  que  cesaren  en  su  oficio  seran  recogidos  por  los 
secretaries  de  los  Juzgados  de  Comercio  y  depositados  en  la  Secretaria. 

85.  Los  corredores  encargados  de  comprar  6  vender  efectos  pubUcos  quedan 
personalmente  obUgados  a  pagar  el  precio  de  la  compra,  6  hacer  la  entrega  de  los 
efectos  vendidos,  y  en  ningun  caso  se  les  admitird  la  excepcion  de  falta  de  provisi6n. 

86.  El  que  ha  empleado  un  corredor  para  comprar  6  vender  efectos  publicos, 
solo  tiene  accion  contra  el  corredor  que  ha  empleado. 

87.  El  corredor  uo  puede  compensar  las  sumas  que  recibiere  para  comprar 
efectos  publicos,  ni  el  precio  que  se  le  entregare  de  los  vendidos  por  4>l,  con  las  canti- 
dades  que  le  deba  el  comprador  6  vendedor. 

88.  El  corredor  es  responsable  de  la  autenticidad  de  la  Ultima  firma  de  los  docu- 
mentos  que  negociare. 
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througli  their  mediation,  when  so  requested  by  either  of  the  parties;  —  8.  To  keep  a 
copy  letter  book  with  the  legal  formahties. 

78.  Brokers  are  prohibited  from:  1.  Effecting  operations  of  commerce  for  their 
own  account,  or  taking  an  interest  in  them  under  their  own  or  an  assumed  name, 
directly  or  indirectly;  —  2.  Undertaking  in  commerce  the  office  of  cashier,  book- 
keeper or  employee,  under  whatever  denomination  it  may  be  carried  on ;  —  3.  De- 
manding or  receiving  higher  remuneration  than  that  fixed  in  the  proper  scale;  — 

4.  Giving  certificates  of  what  does  not  appear  in  the  entries  of  their  registers.  They 
may  nevertheless  declare,  by  virtue  of  the  order  of  the  Court  before  which  any  Utigation 
is  pending,  and  not  otherwise,  what  they  have  seen  or  heard  in  any  business;  — 

5.  Making  themselves  guarantors  or  sureties  for  the  fulfilment  of  business  in  whicii 
they  intervene;  —  6.  Negotiating  biUs  of  exchange,  promissory  notes  or  other 
commercial  paper,  or  selling  merchandise  belonging  to  any  one  who  has  been 
pubhcly  declared  bankrupt;  —  7.  Joining  an  association  or  partnership  for  carrying 
on  brokerage;  —  8.  Acquiring  for  themselves  things  the  sale  of  which  has  been 
entrusted  to  them  or  to  other  brokers;  —  9.  Receiving  or  pajdng  on  account  of  the 
parties  interested  in  the  business  in  which  they  have  intervened;  and  — 10.  Going 
to  meet  ships,  carriers,  and  transporters  to  obtain  the  sale  of  their  goods ;  they  may, 
however,  visit  them  in  their  hotels. 

A  broker  may  bylaw  associate  himself  with  another  person  or  persons  and  the 
partnership  is  of  legal  character  so  long  as  it  exists.  The  legal  responsibiUty  in  case 
of  infraction  of  the  law  falls  upon  each  and  every  member. 

A  partnership  constituted  with  the  object  of  carrying  on  the  business  of  brokers 
can  only  include  one  of  those  nominated  by  the  Executive  Power  and  wiU  be  con- 
sidered as  a  sole  judicial  person,  notwithstanding  the  joint  responsibility  of  all  the 
partners. 

In  the  same  way  they  are  also  responsible  by  law  for  the  acts  of  their  assistants 
who  are  allowed  to  exercise  the  duties  of  their  office  under  special  power.  Without 
auch  power,  the  person  authorized,  whether  a  broker  or  a  partnership  constituted 
with  the  object  of  acting  as  broker,  may  neither  intervene  in  nor  certify  a  transaction 
subject  to  the  mediation  of  a  broker. 

79.  Breach  of  the  provisions  and  directions  contained  in  the  preceding  Articles 
shaU  be  punished  by  fines  of  from  20  to  200  sucres,  with  suspension  or  absolute  pro- 
hibition from  acting  as  broker,  as  well  as  hability  for  the  damage  occasioned. 

The  fines  and  prohibition,  temporary  or  absolute,  may  be  cumulative. 

80.  Brokers  shall  be  responsible  for :  1.  The  identity  and  capacity  of  the  persons 
who  contract  by  their  intervention.  If  they  intervene  in  contracts  entered  into  by 
incapable  persons  they  shall  be  responsible  for  the  damages  directly  resulting 
from  such  incapacity;  —  2.  The  genuineness  of  the  indorsements  of  biUs  of  ex- 
change and  other  indorsable  paper,  in  the  negotiations  for  procuring  which  they 
intervene. 

81.  The  bankruptcy  of  a  broker  shall  be  presumed  fraudulent. 

82.  Extracts  from  the  register  given  by  brokers,  which  have  a  public  character, 
"when  they  are  signed  by  the  parties  and  the  signatures  are  authenticated  by  the 
broker  who  procures  the  contract,  shaU  be  complete  proof  in  actions. 

83.  When  the  parties  are  agreed  as  to  the  existence  of  the  contract,  the  books  of 
brokers  having  a  pubhc  character  may  be  evidence  as  to  the  circumstances  and' 
conditions  of  the  contract. 

84.  The  books  of  brokers  who  reHnquish  their  office  shall  be  taken  charge  of 
by  the  Secretary  of  the  Commercial  Court  and  deposited  in  the  office. 

85.  Brokers  instructed  to  buy  or  sell  public  funds  become  personally  Hable  to. 
pay  the  purchase  price  or  dehver  the  effects  sold,  and  in  no  case  wiU  the  defence  of 
want  of  provision  be  allowed. 

8fi.  A  person  who  has  employed  a  broker  to  buy  or  sell  pubhc  f  imds  only  has  a 
right  of  action  against  the  broker  he  has  employed. 

87.  A  broker  cannot  set  off  the  sums  which  he  receives  for  the  purchase  of  pubhc 
d[unds,  nor  the  price  paid  for  those  sold  by  him,  against  the  amounts  which  the  buyer 
■or  seller  owe  to  him. 

88.  A  broker  is  responsible  for  the  authenticity  of  the  last  signature  of  the  docu- 
anents  which  he  negotiates. 
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Cesa  esta  responsabilidad  cuando  los  interesados  ban  tratado  directamente 
entre  si  y  el  corredor  ha  intervenido  en  la  negociacion  como  simple  intermediario. 

89.  Es  tambien  responsable  de  la  legitimidad  de  los  efectos  publicos  al  por- 
tador,  negociados  por  su  mediacion.  Pero  si  los  documentos  no  tienen  signos 
extemos  y  visibles,  per  los  que  pueda  establecerse  su  identidad,  no  es  responsable. 

90.  El  corredor  no  garantiza  la  cantidad  de  las  mercaderias  vendidas  ni  su 
calidad,  aun  cuando  6stas  no  resulten  conformes  con  las  muestras  que  hubiere  ex- 
hibido  al  comprador,  salvo  el  caso  de  mala  fe. 

91.  El  corredor  no  puede  demandar  a  su  nombre  el  precio  de  las  mercaderias 
vendidas  por  su  intermedio,  ni  reivindicarlas  por  falta  de  pago. 

Sin  embargo,  si  el  corredor  obrare  como  comisionista,  quedara  sujeto  a  todas 
las  obligaoiones,  y  podra  ejecutar  todos  los  derechos  que  nazcan  del  contrato. 

92.  El  caracter  de  intermediario  no  inhabilita  al  corredor  para  desempenar 
las  funciones  de  mandatario  del  vendedor,  y  recibir  como  tal  el  precio  de  las  mer- 
caderias vendidas  por  su  mediacion. 

93.  El  corredor  a  quien  se  entregare  un  documento  de  comercio,  endosado  en 
la  clausiila,  "valor  recibido  al  contado",  se  entendera  constituido  mandatario  para 
el  efecto  de  recibir  el  precio  y  bbertarlo  validamente  al  que  le  hubiere  entregado. 

94.  En  materia  de  seguros,  las  funciones  de  los  corredores  son:  intervenir 
en  la  realizacion  de  los  contratos  de  seguros  maritimos  y  fluviales,  redactar  las  pohzas 
a  prevencion  con  los  escribanos  publicos,  autorizar  las  ejecutadas  entre  las  partes, 
y  certificar  previamente  la  tasa  de  las  primas  en  todos  los  viajes  por  mar,  rios  y 
canales  navegables. 

En  los  asientos  que  hicieren  en  conf  ormidad  al  ntimero  3. "  del  art.  77,  expresaran 
los  nombres  de  los  contratantes,  la  cosa  asegurada,  el  valor  que  se  hubiere  fijado, 
el  lugar  de  la  carga  y  descarga,  la  prima  estipulada,  el  nombre  del  buque,  su  ma- 
tricula,  pabeUon  y  porte,  y  el  nombre  del  capitan  que  lo  mandare. 

95.  En  las  operaciones  de  correduria  maritima,  los  corredores  deberan  asentar, 
en  el  registro  de  que  habla  el  ntimero  3.  °  del  art.  77,  los  contratos  de  fletamento  en 
que  intervinieren,  expresando  los  nombres  del  capitan  y  fletador,  nombre,  pabellon, 
matricula  y  porte  del  buque,  el  puerto  de  carga  y  descarga,  el  flete,  los  efectos  del 
cargamento,  las  estadias  convenidas  y  el  plazo  fijado  para  principiar  y  concluir 
la  carga. 

Deberan,  asimismo,  conservar  un  ejemplar  de  las  cartas  de  fletamentos  ajus- 
tadas  por  su  intermedio. 

96.  Solo  los  corredores  titulados  tendran  el  caracter  de  oficiales  publicos. 
Sin  embargo,  podra  ejercer  la  correduria  cualquier  persona  que  no  se  haUare  incluida 
en  alguna  de  las  prohibiciones  establecidas  en  el  art.  76. 

97.  Solo  los  corredores  con  caracter  publico  pueden  ejecutar  los  actos  que 
la  Ley  6  una  sentencia  someten  a  la  ejecucion  de  corredores. 

Estos  actos  seran  nulos,  si  fueren  ejeoutados  por  otra  persona  en  una  plaza 
donde  hubieren  corredores  con  caracter  publico. 

98.  Las  acciones  por  operaciones  de  correduria,  entre  el  corredor  y  el  que  lo 
emplea,  se  prescriben  en  dos  anos,  contados  desde  la  fecha  en  que  se  concluy6  la 
operacion. 

99.  Los  derechos  de  corretaje  se  fijaran  en  el  reglamento  especial  de  corre- 
duria, que  dara  el  Poder  Ejecutivo. 

Secci6n  III.    De  los  martilladores. 

100.  Los  martilladores  son  oficiales  publicos  encargados  de  vender  ptibUcamente, 
al  mejor  postor,  productos  naturales,  muebles  y  mercaderias  sanas  6  averiadas. 

La  venta  de  mercaderias  u  otros  objetos  de  licito  comercio,  por  causa  de  quiebra 
6  otra  que  la  Ley  designe  como  de  venta  en  remate,  se  hara  por  manos  de  uno  de  los 
martilladores  titulados  que  designara  el  Juez  de  Comercio. 

101.  Son  comunes  a  los  martilladores  las  disposiciones  de  los  articulos  71,  72, 
73,  74,  75,  76,  81,  96,  97  y  98. 

102.  Los  martilladores  deben  Uevar  tres  Ubros,  a  saber:  —  Diario  de  entradas; 
—  Diario  de  salidas;  y  libro  de  ouentas  correntes. 

En  el  primero  asentaran,  por  orden  riguroso  de  fechas,  las  mercaderias  u  otros 
objetos  que  recibieren,  con  expresion  de  las  circunstancias  siguientes:  su  cantidad, 
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This  responsibility  ceases  when  the  parties  interested  have  treated  directly 
with  one  another,  and  the  broker  has  intervened  in  the  negotiation  as  simple  in- 
termediary. 

89.  He  is  also  responsible  for  the  genuineness  of  pubhc  securities  to  bearer 
negotiated  through  his  mediation.  But  if  the  documents  have  no  external  or  visible 
signs  by  which  their  identity  can  be  estabMshed  he  is  not  responsible. 

90.  A  broker  does  not  guarantee  the  amount  of  the  merchandise  sold, 'nor  its 
quality  even  though  it  does  not  conform  to  the  sample  submitted  by  him  to  the  buyer, 
except  in  case  of  mala  fides. 

91.  A  broker  cannot  demand  in  his  name  the  price  of  the  merchandise  sold  by 
his  mediation  nor  require  the  return  of  the  same  for  want  of  payment. 

Nevertheless,  if  the  broker  works  as  a  commission  agent,  he  shall  remain  subject 
to  all  the  liabilities,  and  can  exercise  all  the  rights,  which  arise  from  the  contract. 

92.  The  character  of  intermediary  does  not  prevent  the  broker  from  performing 
the  duties  of  agent  for  the  vendor,  and  receiving  as  such  the  price  of  the  merchandise 
sold  through  his  mediation. 

93.  A  broker  to  whom  a  commercial  document  shall  be  dehvered  endorsed 
with  the  clause  "value  received  in  cash",  shall  be  considered  to  be  appointed  agent 
for  the  purpose  of  receiving  the  price,  and  vahdly  discharging  the  person  who  pays  it. 

94.  As  regards  insurance,  the  functions  of  the  broker  are :  to  intervene  iu  the 
negotiation  of  contracts  of  marine  and  river  insurances,  carefully  drawing  the  policies 
with  the  assistance  of  the  pubhc  notaries,  certifying  the  execution  by  the  parties, 
and  previously  certifying  the  amount  of  the  premium  in  all  voyages  by  sea,  river  or 
navigable  canal. 

In  the  entries  which  he  shall  make  in  conformity  with  No.  3  of  Art.  77,  he  shall 
state  the  names  of  the  contracting  parties,  the  subject-matter  insured,  the  value  which 
has  been  fixed,  the  place  of  loading  and  discharge,  the  premium  agreed,  the  name  of 
the  ship,  her  register,  flag  and  tonnage,  and  the  name  of  the  captain  commanding  her. 

95.  In  the  operations  of  maritime  brokerage,  brokers  must  enter  in  the  register 
mentioned  ia  No.  3  of  Art.  77,  the  contracts  of  affreightment  in  which  they  intervene, 
stating  the  names  of  the  captain  and  freighter,  name,  flag,  register  and  tonnage  of 
the  ship,  port  of  loading  and  discharge,  the  freight,  the  description  of  the  cargo, 
the  agreed  lay  days  and  the  time  fixed  for  commencing  and  concluding  the  loading. 

They  must  also  keep  copies  of  bills  of  lading  arranged  by  their  mediation. 

96.  Only  officially  appointed  brokers  shall  have  the  character  of  public  officials. 
Nevertheless,  any  person  whatever  can  carry  on  brokerage  subject  to  the  prohib- 
itions mentioned  in.  Art.  76. 

97.  Only  brokers  with  the  character  of  public  officials  can  execute  the  acts  which 
the  law  or  a  judgment  submits  to  the  execution  of  brokers. 

Such  acts  will  be  void  if  they  are  executed  by  any  other  person  in  a  place  where 
there  are  brokers  having  a  pubhc  character. 

98.  Claims  for  brokerage  between  the  broker  and  the  person  who  employs  him 
are  barred  in  two  years  counted  from  the  date  on  which  the  operation  is  concluded. 

99.  The  fees  for  brokerage  shall  be  fixed  in  the  special  regulation  for  brokerage, 
which  shall  be  issued  by  the  Executive  Power. 

Section  III.    Of  Auctioneers. 

100.  Auctioneers  are  pubhc  officials,  charged  with  the  sale  pubhcly  to  the  highest 
bidder  of  natural  products,  movables,  and  merchandise  in  sound  or  damaged  condition. 

The  sale  of  merchandise  and  other  objects  of  lawful  commerce  by  reason  of 
bankruptcy  or  otherwise  which  the  law  designates  as  a  sale  by  public  auction,  shall  be 
made  by  one  of  the  appointed  auctioneers  whom  the  Commercial  Judge  shall  nominate. 

101.  The  provisions  of  Arts.  71,  72,  73,  74,  75,  76,  81,  96,  97  and  98  apply  also 
to  auctioneers. 

102.  Auctioneers  must  keep  three  books,  namely :  Journal  of  entries ;  —  Journal 
of  outgoings;  and  —  A  book  of  current  accounts. 

In  the  first  shall  be  entered,  strictly  in  order  of  date,  merchandise  and  other 
objects  received,  with  a  note  as  to  the  following  circumstances:   their  quantity, 
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peso  6  medida,  los  biiltos  de  que  consten,  sus  marcas  y  senales,  el  nombre  y  apellido 
de  la  persona  que  los  ha  entregado  y  el  de  aqueUa  por  cuya  cuenta  deben  ser  ven- 
didos,  y  su  preoio. 

En  el  segundo  anotaran  individualmente  los  objetos  vendidos,  por  orden  y 
cuenta  de  quien  lo  ban  sido,  el  nombre  y  apeUido  del  comprador,  y  el  preoio. 

En  el  tercero  llevaran  la  cuenta  corriente  con  cada  uno  de  sus  comitentes,  con 
referenda  d  los  libros  de  entrada  y  salida. 

103.  Son  aplicables  4  los  libros  de  los  martiUadores  las  disposiciones  de  los 
arts.  42,  43,  44,  45,  46,  47,  48,  49,  50,  51,  52,  53,  54,  55,  57,  y  58. 

104.  Los  martiUadores  deben  pubUcar,  con  la  conveniente  anticipacidn,  un 
catalogo  impreso  6  manuscrito  de  las  especies  que  van  a  rematar,  con  designacion 
del  lugar  en  que  se  ballan  depositadas,  de  los  dias  y  boras  en  que  pueden  ser  inspec- 
cionadas,  y  del  lugar,  dia  y  bora  en  que  debe  principiar  y  concluir  el  remate. 

105.  Se  probibe  a  los  martiUadores:  1.°  Pregonar  puja  alguna  sin  que  el  postor 
la  baya  expresado  en  voz  clara  e  inteUgible;  —  2.°  Tomar  parte  en  la  licitacion 
por  si  6  por  medio  de  terceros;  y  —  3.°  Adquirir  objetos  cuya  venta  hubieren 
becbo,  negociandolos  a  la  persona  que  bubiere  obtenido  el  remate. 

La  violacion  de  estas  prohibiciones  sera  penada  con  multa  de  veinte  a  doscientos 
sucres,  con  suspension  y  aun  con  destitucion  de  oficio,  a  juicio  del  Juez,  pudiendo 
acumularse  la  multa  con  la  suspension  6  destitucion.  Ademas,  se  indemnizaran 
los  danos  y  perjuicios  causados. 

106.  Las  ventas  en  martiUo  no  podran  suspenderse,  y  las  especies  se  adjudi- 
caran  definitivamente  al  mejor  postor,  cualquiera  que  sea  el  monto  del  precio  ofrecido. 

Sin  embargo,  podra  el  martiUador  suspender  y  diferir  el  remate,  si  babiendo 
fijado  un  minimum  para  las  posturas  no  bubieren  Ucitadores  por  ese  minimum. 

107.  Toda  venta  al  martUlo  es  al  contado. 

108.  Ocurriendo  alguna  duda  6  diferencia  aoerca  de  la  persona  del  adjudi- 
catario,  6  de  la  conclusion  del  remate,  el  martiUador  abrira  la  Ucita<3i6n,  y  no  habrd 
lugar  a  reclamacion  por  parte  de  los  anteriores  postores. 

109.  Si  a  las  cuarenta  y  ocbo  boras  de  verificado  el  remate,  el  adjudicataiio 
no  pagare  el  precio  de  la  especie,  la  adjudicacion  quedara  sin  efecto  por  este  solo 
becbo,  y  se  abrira  de  nuevo  la  Ucitacion. 

La  baja  de  precio  y  los  gastos  que  se  causaren  en  el  nuevo  remate,  seran  de 
cuenta  del  anterior  adjudicatario. 

110.  Dentro  de  cinco  dias  de  verificado  el  remate,  el  martiUador  presentara  k 
su  comitente  una  cuenta  firmada,  entregAndole  al  mismo  tiempo  el  saldo  que  resulte 
a  su  favor. 

El  martUlador  moroso  en  la  rendicion  de  la  cuenta  6  entrega  del  saldo,  perderA 
su  comision  y  respondera  al  interesado  de  los  danos  y  perjuicios  que  le  bubiere 
causado. 

111.  En  los  casos  no  previstos  en  el  presente  Titulo,  los  martiUadores  se  con- 
formaran  con  las  reglas  del  mandate  mercantU,  y  especialmente  con  las  que  gobier- 
nan  la  comisi6n  para  vender. 

112.  Un  reglamento  especial,  expedido  por  el  Poder  Ejecutivo,  prescribira  las 
reglas  conducentes  a  la  conservacion  del  orden  en  las  casas  de  martUlo,  y  deter- 
minara  la  comision  que  deben  cobrar  en  defecto  de  convenio., 

Seccidn  IV.    De  los  factores  y  de  los  dependientes  de  comercio. 

§  1.°    De  los  factores. 

113.  Factor  es  el  gerente  de  una  empresa  6  establecimiento  mercantU  6  fabril, 
6  de  un  ramo  de  eUos,  que  administra  por  cuenta  del  dueno. 

114.  "El  dueno  toma  el  nombre  de  principal,  con  relacion  &  los  factores  y  de- 
pendientes. 

115.  Puede  ser  factor  toda  persona  que  tenga  la  Ubre  administracion  de  sus 
bienes. 

Sin  embargo,  pueden  serlo  el  bijo  de  famiUa,  el  menor  emancipado  y  la  mujer 
casada  que  bubieren  cumpUdo  catorce  anos,  siendo  autorizados  expresamente  por 
su  padre  6  madre  en  su  caso,  curador  6  marido,  para  contratar  con  el  principal  y 
desempenar  la  factoria. 
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weight  or  measure,  number  of  packages,  their  marks  or  signs,  the  name  and  occu- 
pation of  the  person  who  has  dehvered  them  and  of  the  person  for  whose  account  they 
are  to  be  sold,  and  their  price. 

In  the  second  shall  be  individually  noted  the  objects  sold,  and  for  whose  order 
and  account,  the  name  and  occupation  of  the  purchaser,  and  the  price. 

In  the  third  shall  be  kept  the  current  account  with  each  one  of  the  customers, 
with  reference  to  the  books  of  entry  and  outgoing. 

103.  The  proAdsions  of  Arts.  42,  43,  44,  45,  46,  47,  48,  49,  50,  51,  52,  53,  54,  65, 
57  and  58  are  apphcable  to  the  books  of  auctioneers. 

104.  Auctioneers  must  pubUsh  sufficiently  in  advance  a  printed  or  manuscript 
catalogue  of  the  articles  they  propose  to  sell,  with  particulars  of  the  place  where  they 
are  deposited  and  the  days  and  hours  when  they  can  be  inspected,  and  the  place,  day 
and  hour  in  which  the  auction  is  to  commence  and  conclude. 

105.  Auctioneers  are  prohibited  from:  1.  Announcing  any  bid,  urdess  the  bidder 
has  expressed  it  in  clear  and  intelligible  voice ;  —  2.  Taking  part  in  the  bidding  either 
personally  or  through  others ;  —  3.  Purchasing  articles  the  sale  of  which  they  have 
tmdertaken,  by  arrangement  with  the  person  who  has  obtained  the  auction. 

Violation  of  these  prohibitions  shall  be  punished  by  a  fine  of  from  twenty 
to  two  hundred  sttcrea,  and  also  suspension  from  or  deprivation  of  office  at  the  dis- 
cretion of  the  Judge.  The  fine  and  suspension  or  deprivation  may  be  cumulative. 
They  shall  further  be  liable  to  pay  compensation  for  the  damage  caused. 

106.  Sales  by  auction  cannot  be  suspended  and  the  objects  of  sale  shall  be  de- 
finitively adjudicated  to  the  highest  bidder,  whatever  shall  be  the  amount  of  the 
price  offered. 

Nevertheless,  the  auctioneer  may  suspend  or  postpone  the  auction,  if  a  reserve 
price  having  been  fixed,  the  bids  do  not  reach  such  reserve. 

107.  Every  sale  by  auction  is  for  cash. 

108.  If  any  doubt  or  dispute  arises  as  to  the  person  of  the  buyer,  or  the  result 
of  the  sale,  the  auctioneer  shall  offer  the  object  anew,  and  no  claim  shall  arise  on 
account  of  the  previous  bids. 

109.  If  the  buyer  does  not,  within  48  hours  from  the  conclusion  of  the  auction, 
pay  the  price  of  the  article,  the  adjudication  becomes  without  effect  for  that  reason 
alone,  and  the  auction  shall  be  commenced  afresh. 

The  diminution  in  price  and  the  expenses  caused  by  the  fresh  auction  shall  be 
borne  by  of  the  previous  buyer. 

110.  Within  five  days  after  completion  of  the  auction  the  auctioneer  shall  render 
to  his  chent  a  signed  accoxmt,  handing  over  at  the  same  time  the  balance,  if  any,  in 
his  favour. 

An  auctioneer  who  is  in  arrear  with  his  account  or  payment  of  the  balance  shall 
lose  his  commission  and  shall  be  Hable  to  the  person  interested  for  the  damage  that 
may  be  caused. 

111.  In  cases  not  provided  for  in  the  present  Title  auctioneers  shall  conform  to 
the  rules  of  commercial  agency  and  especially  to  those  which  relate  to  commissions 
for  sale. 

112.  A  special  regulation,  issued  by  the  Executive  Power,  shall  prescribe  rules 
conducive  to  good  order  among  auctioneers,  and  shall  fix  the  commission  to  be  paid 
in  default  of  agreement. 

Section  IV.    Of  Managers  and  Commercial  Employees. 

§  1.    Of  Managers. 

113.  A  manager  is  a  person  who  carries  on  an  undertaking  or  mercantile 
or  manufacturing  establishment,  or  a  branch  thereof,  which  he  administers  for 
account  of  the  owner. 

114.  The  owner,  as  regards  managers  and  employees,  is  known  as  the  principal. 

115.  Every  one  entitled  to  the  free  administration  of  his  property  can  be  a 
manager. 

Further,  a  son  of  the  family  {filiuafamiliae),  an  emancipated  minor,  or  a  married 
woman  who  has  attained  the  age  of  fourteen  years  may  be  such,  if  expressly  author- 
ized by  the  father  or  mother,  the  guardian  or  husband,  as  the  case  may  be,  to  con- 
tract with  the  principal  and  to  carry  on  the  business. 
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116.  Los  factores  deben  estar  investidos  de  un  poder  especial,  otorgado  por 
el  dueno  del  establecimiento  cuya  administracion  se  les  encomiende. 

El  poder  sera  registrado  y  publicado  en  la  forma  prescrita  en  la  Seocion  l.», 
Titulo  1.°,  Libro  1.°. 

117.  Los  factores  se  entienden  autorizados  para  todos  los  actos  que  abrace  la 
la  administracion  del  establecimiento  que  se  les  confiere,  y  podran  usar  de  todas 
las  facultades  necesarias  al  buen  desempeiio  de  su  encargo,  a  menos  que  el  principal 
se  las  restrinja  expresamente  en  el  poder  que  les  diere. 

118.  Los  factores  observaran,  respecto  del  establecimiento  que  administren, 
todas  las  reglas  de  contabUidad  prescritas  4  los  comeroiantes  en  general. 

§  2.°    De  los  dependientes  de  comercio. 

119.  Dependientes  son  los  empleados  subaltemos  que  el  comerciante  tiene 
a  su  lado  para  que  le  auxilien  en  sus  operaciones,  obrando  bajo  su  direccion. 

120.  Pueden  ser  dependientes  todos  los  que  pueden  ser  factores  conforme  al 
art.  115. 

121.  Los  dependientes  no  pueden  obUgar  a  sus  principales,  a  menos  que  6stos 
les  confieran  expresamente  la  facultad  de  ejecutar,  a  su  nombre,  ciertas  y  determi- 
nadas  operaciones  concernientes  a  su  giro. 

122.  Los  contratos  que  celebre  el  dependiente  con  las  personas  a  quienes  su 
principal  le  haya  dado  a  conocer  como  autorizado  para  ejecutar  algunas  operaciones 
de  su  trafico,  obligan  al  principal. 

Pero  la  autorizacion  para  firmar  la  correspondencia,  girar,  aceptar  6  endosar 
letras  de  cambio,  6  Hbramientos,  suscribir  obUgaciones,  y  la  que  se  de  al  dependiente 
viajero,  deben  otorgarse  por  escritura  pubHca,  que  se  anotara,  fijard  y  publicara 
en  la  forma  legal. 

123.  Los  dependientes  encargados  de  vender  por  menor,  se  reputan  autorizados 
para  cobrar  el  producto  de  las  ventas  que  hicieren;  pero  deberan  expedir,  d.  nombre 
de  sus  principales,  los  recibos  que  otorgaren. 

Tendran  igual  facultad  los  dependientes  que  venden  por  mayor,  siempre  que 
las  ventas  se  hagan  al  contado  y  que  el  pago  se  verifique  en  el  mismo  almacen  en 
que  sirvan. 

Si  las  ventas  se  hicieren  al  fiado  6  si  debieren  verificarse  los  pages  fuera  del 
almac6n,  los  recibos  seran  firmados  necesariamente  por  el  principal  6  por  persona 
autorizada  para  cobrar. 

124.  Los  asientos  que  los  dependientes  encargados  de  la  contabilidad  hagan 
en  los  Ubros  de  sus  principales,  tendran  el  mismo  valor  que  si  fueren  hechos  por 
6stos. 

§  3.°    Disposicione^  comunes  a  factores  y  dependientes. 

125.  En  las  operaciones  que  ejecutaren,  expresaran  los  factores  y  dependientes, 
que  contratan  a  nombre  de  sus  principales;  y  en  los  documentos  que  suscribieren, 
pondrin  antes  de  la  firma,  que  obran  por  poder. 

126.  Obrando  en  la  forma  que  indica  el  articulo  precedente,  los  factores  y 
dependientes  obligan  a  sus  principales  al  cumplimiento  de  los  contratos  que  celebren, 
sin  quedar  eUos  personalmente  obUgados. 

127.  La  violacion  de  las  instrucciones,  la  aprobaci6n  del  resultado  de  una 
negociacion,  6  el  abuso  de  confianza  de  parte  de  los  factores  6  dependientes,  no 
exoneran  a  sus  principales  de  la  obUgaci6n  de  llevar  a  ejecuci6n  los  contratos  que 
aqu611os  hagan  a  nombre  de  6stos. 

128.  Si  los  factores  6  dependientes  omitieren  la  expresion  de  que  obran  por 
poder,  quedan  personalmente  obligados  i,  cumplir  los  contratos  que  celebren;  pero 
se  entendera  que  lo  han  hecho  por  cuenta  de  sus  principales  en  los  casos  siguientes : 
1.°  Cuando  el  contrato  corresponde  al  giro  ordinario  del  establecimiento  que  ad- 
ministran;  —  2.°  Si  hubieren  contratado  por  orden  del  principal,  aunque  la  oper- 
acion  no  este  oomprendida  en  el  giro  ordinario  del  establecimiento;  —  3.°  Si  el 
principal  hubiere  ratificado  expresa  6  tacitamente  el  contrato,  aunque  se  haya  cele- 
brado  sin  su  orden;  y  —  4.°  Si  el  resultado  de  la  negociacion  se  hubiere  de  con- 
vertir  en  proveoho  del  principal. 

129.  En  cualquiera  de  los  casos  enumerados  en  el  articulo  anterior,  los  terceros 
que  contrataren  con  un  factor  6  dependiente,  pueden,  a  su  eleccion,  dirigir  sus 
acciones  contra  6stos  6  contra  sus  principales,  pero  no  contra  ambos. 
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116.  The  manager  must  be  invested  with  a  special  power  granted  by  the  pro- 
prietor of  the  establishment  with  the  administration  of  which  he  is  entrusted. 

The  power  shall  be  registered  and  pubhshed  in  the  manner  prescribed  in  Section 
I,  Title  I,  Book  I. 

117.  Managers  shall  be  considered  as  authorized  for  all  acts  which  the  administra- 
tion of  the  establishment  entrusted  to  them  comprises,  and  they  may  exercise  all 
necessary  powers  for  the  good  discharge  of  this  task,  unless  the  principal  expressly 
restrains  them  in  the  power  which  he  gives. 

118.  Managers  shall  observe,  as  regards  the  estabhshment  which  they  administer, 
all  the  regulations  as  to  keeping  of  books  of  account  prescribed  for  merchants  in 
general. 

§  2.    Of  Commercial  Employees. 

119.  Employees  are  the  subordinate  assistants  whom  a  merchant  has  under  him 
to  assist  in  his  operations,  working  under  his  direction. 

120.  All  may  be  employees  who  can  be  managers  in  accordance  with  Art.  116. 

121.  Employees  cannot  bind  their  principals,  unless  the  latter  expressly  entrust 
to  them  the  authority  to  execute  in  their  names  certain  determined  operations 
relating  to  their  business. 

122.  Contracts  which  an  employee  enters  into  with  persons  to  whom  the  prin- 
cipal has  given  recognition  of  his  being  authorized  to  execute  any  operations  of  his 
business,  bind  the  principal. 

Authority,  however,  to  sign  the  correspondence,  draw,  accept  or  endorse 
biUs  of  exchange  or  drafts,  subscribe  obligations,  and  whatever  is  necessary  for  a 
travelling  employee,  must  be  given  by  pubhc  document,  which  shall  be  noted, 
registered,  and  published  in  legal  manner. 

123.  Employees  instructed  to  sell  by  retail  are  considered  authorized  to  receive 
the  proceeds  of  the  sale  they  effect ;  but  they  must  issue  the  receipts  given  in  the 
names  of  their  principals. 

Employees  shall  also  have  power  to  sell  wholesale,  provided  that  the  sales  are 
made  for  cash  and  that  payment  is  made  in  the  same  warehouse  in  which  they  are 
employed. 

If  the  sales  are  made  for  credit  or  if  payment  is  to  be  made  outside  the  warehouse, 
the  receipts  must  of  necessity  be  signed  by  the  principal  or  by  a  person  authorized 
to  receive  payment. 

124.  The  entries  which  employees,  charged  with  keeping  the  books,  make  in 
the  books  of  their  principals,  shall  have  the  same  value  as  if  they  were  made  by  the 
latter. 

§  3.     Provisions  common  to  Managers  and  Employees. 

125.  In  the  operations  which  they  carry  out,  managers  and  employees  shall  ex- 
press that  they  contract  in  the  names  of  their  principals :  and  in  documents  which 
they  sign,  they  shaU  note  before  the  signature  that  they  act  under  a  power. 

126.  If  they  act  in  the  manner  indicated  in  the  preceding  Article,  managers  and 
employees  bind  their  principals  to  the  fulfilment  of  the  contracts  they  enter  into, 
without  themselves  becoming  personally  liable. 

127.  Violation  of  instructions,  approval  of  the  result  of  a  negotiation,  or 
abuse  of  confidence  on  the  part  of  a  manager  or  employee,  does  not  exonerate  the 
principals  from  the  liabihty  to  carry  out  the  contracts  which  the  former  have  made 
in  their  name. 

128.  If  managers  or  employees  omit  the  notification  that  they  are  acting  under 
a  power,  they  become  personally  hable  to  fuKil  the  contracts  they  enter  into; 
but  it  shall  be  understood  that  they  have  contracted  on  account  of  their  principals  in 
the  following  cases:  1.  When  the  contract  relates  to  the  ordinary  business  of  the 
establishment  which  they  administer;  —  2.  If  they  have  contracted  by  order  of  the 
principal,  although  the  operation  is  not  comprised  in  the  usual  business  of  the  estab- 
lishment; —  3.  If  the  principal  should  expressly  or  imphedly  ratify  the  contract, 
although  entered  into  without  his  order;  and  —  4.  If  the  result  of  the  negotiation 
is  to  the  advantage  of  the  principal. 

129.  In  any  of  the  cases  enumerated  in  the  preceding  Article,  third  parties  who 
contract  with  a  manager  or  employee  can,  at  their  election,  make  their  claim 
against  the  latter  or  against  the  principal,  but  not  against  both. 
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130.  En  ningtin  caso  podran  los  factores  6  dependientes  delegar  las  funciones 
de  su  cargo,  sin  noticia  6  consentimiento  de  su  principal. 

131.  Se  prohibe  a  los  factores  y  dependientes  traficar  por  su  cuenta  y  tomar 
interns,  en  nombre  proprio  6  ajeno,  en  negociaciones  del  mismo  g^nero  que  las  del 
establecimiento  en  que  sirven,  a  menos  que  fueren  expresamente  autorizados  para 
ello.  En  caso  de  contravencion  se  aplicaran  al  principal  las  utiUdades  que  produzcan 
las  negociaciones,  quedando  las  p6rdidas  por  cuentas  de  aquellos. 

132.  No  es  llcito  a  los  factores  6  dependientes,  ni  a  sus  principales,  rescindir 
sin  causa  legal  los  contratos  que  hubieren  celebrado  entre  si  con  termino  fijo,  y  el 
que  hiciere  6  diere  motivo  a  la  rescision  debera  indemnizar  al  otro  los  perjuicios 
que  le  sobrevinieren. 

133.  Solo  son  causas  legales  de  rescision,  por  parte  del  principal:  1.°  Todo 
acto  de  fraude  6  abuso  de  confianza  que  cometa  el  factor  6  dependiente ;  —  2.  °  La 
ejecucion  de  alguna  de  las  negociaciones  prohibidas  al  factor  6  dependiente;  y 
—  3.°  Las  injurias  6  actos  que,  a  juicio  del  Juzgado  de  Comercio,  comprometan 
la  seguridad  personal,  el  honor  6  los  intereses  del  principal. 

134.  Solo  son  causas  legales  de  rescisidn,  por  parte  de  los  factores  6  dependientes : 
1.°  Las  injurias  6  actos  de  que  habla  el  numero  3.°  del  articulo  anterior;  —  2.°  El 
mal  tratamiento  inferido  por  el  principal  y  calificado  de  bastante  por  el  Juzgado  de 
Comercio;  y  —  3.°  La  retencion  de  sus  salarios  en  dos  plazos  continues. 

135.  No  habiendo  tiempo  determinado  en  el  contrato,  cualquiera  de  las  partes 
puede  darlo  por  concluido,  avisando  a  la  otra  con  un  mes  de  anticipacion. 

El  principal  podra  despedir  al  factor  6  dependientes  antes  de  veneer  el  mes, 
pagdndoles  el  sueldo  que  les  corresponda  por  todo  el  mes, 

136.  Los  factores  y  dependientes  tienen  dereoho:  1.°  Al  salario  estipulado,  aun 
cuando  no  prestaren  sus  servicios  en  dos  meses  continuos,  si  fuere  por  accidente 
inculpable;  y  —  2.°  A  la  indemnizacion  de  las  perdidas  y  gastos  extraordinarios 
que  hicieren  por  consecuencia  inmediata  del  servlcio  que  prestaren. 

137.  El  principal  no  puede  oponer  a  los  terceros  de  buena  fe  la  revocacion 
de  los  poderes  del  factor  6  dependiente,  por  operaciones  ejecutadas  despues  de  la 
revocacion,  si  no  hubiere  becho  esta  en  la  mlsma  forma  en  que  otorgo  la  autorizacion, 
y,  ademas,  la  hubiere  publicado  en  algun  periodico,  en  el  caso  en  que  la  autorizacion 
se  hubiere  dado  por  escritura  pubUca  6  por  circulares. 

138.1)  Fuera  de  los  modes  que  establece  el  Codigo  CivU,  el  mandate  de  los 
factores  y  dependientes  se  extingue:  1.°  Per  su  absoluta  inhabUitacion  para  el  ser- 
vicie  estipulado;  y  —  2.°  Per  la  enajenacion  del  establecimiento  en  que  sirvieren. 

139.  Las  multas  en  que  incurran  el  factor  6  dependiente,  por  infraccion  de 
las  Leyes  6  reglamentos,  de  administracion  publica  en  las  gestiones  de  su  empleo, 
se  haran  efectivas  sebre  les  bienes  que  administren,  sin  perjuicie  del  derecho  del 
principal  contra  el  factor  6  dependiente  per  su  culpabUidad  en  les  hechos  que  dieren 
lugar  a  la  pena  pecuniaria. 

1)  Tienen  relaoi6n  con  eate  articulo  los  siguientes  articuloB  del  C6digo  Civil.  Art.  1999. 
Los  servicios  inmateriales  que  consisten  en  una  larga  serie  de  actos,  como  los  de  los  escritores 
asal  ariados  para  la  prensa,  secretarios  de  personas  privadas,  preceptores,  ayos,  histriones  y 
cantores,  se  sujetan  d  las  reglas  especiales  que  siunen.  —  2000.  Bespecto  de  cada  una  de  las 
obras  parciales  en  que  consista  el  servicio,  se  observard  lo  dispuesto  en  el  Art.  1998.  —  2001. 
Cualquiera  de  las  dos  partes  podrd  dar  fin  al  servicio  cuando  quiera,  6  con  el  desahucio  que  so 
hubiere  estipulado.  Si  la  retribuci6n  consiste  en  pensiones  peri6dicas,  cualquiera  de  las  dos 
partes  deberd  dar  noticia  6,  la  otra  de  su  intenci6n  de  dar  fin  al  contrato,  aunque  en  este  no 
se  haya  estipulado  desahucio;  y  la  anticipacidn  serd  de  medio  periodo,  &  lo  menos.  —  2002. 
Si  para  prestar  el  servicio  se  ha  hecho  mudar  de  residencia  al  que  lo  presta,  se  abonardn  por  la  otra 
parte  los  gastos  razonables  de  ida  y  vuelta.  —  2003.  Si  el  que  presta  el  servicio  so  retira 
intempestivamente,  6  su  mala  conducta  da  motivo  para  despedirle,  no  podrd  reclamar  cosa 
alguna  en  raz6n  de  desahucio  6  de  gastos  de  viaje. 
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130.  In  no  case  may  managers  or  employees  delegate  their  functions  without 
the  knowledge  or  consent  of  the  principal. 

131.  Managers  and  employees  are  forbidden  to  operate  on  their  own  account 
or  take  an  interest,  in  their  own  or  another  name,  in  business  of  the  same  kind  as 
that  of  the  establishment  in  which  they  are  employed,  unless  they  are  expressly 
authorized.  In  case  of  contravention,  the  profits  derived  from  the  business  shall 
belong  to  the  principal  but  the  losses  shaU  be  for  their  own  account. 

132.  It  is  unlawful  for  managers,  employees  or  their  principals  to  cancel  without 
lawful  reason,  contracts  which  have  been  entered  into  between  them  for  a  fixed 
time,  and  the  person  who  makes  or  gives  rise  to  the  rescission  shall  compensate  the 
other  for  the  damage  which  may  supervene. 

133.  The  only  legal  reasons  for  rescission  on  the  part  of  the  principal  are :  1.  Any 
act  of  fraud,  or  abuse  of  confidence,  committed  by  the  manager  or  employee;  — 

2.  Execution  of  any  of  the  transactions  forbidden  to  a  manager  or  employee;  — 

3.  Wrongs  or  acts  which,  in  the  opinion  of  the  Commercial  Court,  compromise  the 
personal  safety,  the  honour,  or  the  interests  of  the  principal. 

134.  The  only  legal  reasons  for  rescission  on  the  part  of  managers  or  employees 
are :  1.  Wrongs  or  acts  mentioned  in  No.  3  of  the  preceding  article ;  —  2.  Ill  treatment 
by  the  principal  which  is  sufficiently  bad  in  the  opinion  of  the  Commercial  Covut ;  — 
3.  The  non-payment  of  their  wages  for  two  continuous  terms. 

135.  If  the  contract  is  not  for  a  fixed  time,  either  of  the  parties  can  terminate  it 
by  giving  to  the  other  one  month's  previous  notice. 

The  principal  can  discharge  the  manager  or  employee  before  the  end  of  such 
month,  on  paying  the  proper  wages  for  the  whole  month. 

136.  Managers  and  employees  have  the  right:  1.  To  the  agreed  wages  for  two 
consecutive  months,  even  if  they  cannot  perform  their  duties,  in  case  of  accident 
for  which  they  were  not  to  blame ;  —  2.  To  compensation  for  extraordinary  losses  and 
expenses  which  are  the  immediate  consequence  of  their  service. 

137.  The  principal  cannot  set  up  against  third  persons  in  good  faith  the  revo- 
cation of  the  authority  of  the  manager  or  employee,  in  regard  to  transactions  com- 
pleted after  the  revocation,  if  he  has  not  withdrawn  the  authority  with  the  same 
formaUties  with  which  he  granted  it,  and  further,  pubMshed  it  in  some  journal,  in 
the  case  where  such  authority  has  been  given  by  pubUc  document  or  by  circular. 

138.1)  Besides  the  methods  enacted  in  the  Civil  Code,  the  authority  of  managers 
and  employees  is  extinguished:  1.  By  their  absolute  incompetence  for  the  agreed 
service;  and  —  2.  On  the  assignment  of  the  establishment  they  serve. 

139.  Fines  which  a  manager  or  employee  inciu:  in  the  course  of  their  employ- 
ment, for  breach  of  the  laws  or  regulations  of  pubUc  administration,  shall  be  levied 
on  the  property  which  they  administer,  without  prejudice  to  the  right  of  the  principal 
against  the  manager  or  employee  on  account  of  his  culpabihty  in  the  acts  which 
give  rise  to  the  pecuniary  penalty. 

1)  The  following  articles  of  the  Civil  Code  have  relation  to  this  article.  Art.  1199.  Non- 
material  services  which  consist  in  a  long  series  of  acts,  such  as  those  of  salaried  writers  for  the  press, 
secretaries  to  private  persons,  tutors,  teachers,  actors  and  singers,  are  subject  to  the  special  rules 
which  they  agree  amongst  themselves.  —  2000.  As  regards  each  one  of  the  partial  operations 
in  which  the  service  consists,  the  provision  in  Art.  1998  shall  be  observed.  • —  2001.  Either  of 
the  two  parties  can  terminate  the  service  at  will  or  with  the  notice  which  has  been  agreed.  If  the 
remuneration  consists  in  periodical  payments,  either  of  the  two  parties  must  give  to  the  other 
notice  of  his  intention  to  terminate  the  contract, '  although  no  notice  has  been  agreed  therein; 
and  the  notice  shall  be  one  of  at  least  half  the  said  period.  —  2002.  When  in  order  to  render  the 
services  the  employee  has  to  change  his  residence,  he  shall  receive  from  the  other  party  the  reason- 
able expenses  of  going  and  returning.  —  2003.  If  the  person  rendering  the  service  withdraws 
without  notice,  or  his  misconduct  gives  rise  to  his  discharge,  he  shall  have  no  claim  on  account 
of  notice  or  of  travelling  expenses. 
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Libro  segundo.  De  los  contratos  y  obligaciones  mercantiles  en  general. 
Titulo  I.    Disposiciones  generales. 

140.^)  El  contrato  es  mercantil  desde  el  momento  que  se  celebre  con  un  comer- 
ciante  matriculado. 

Perdera  esta  prerrogativa,  si  el  comerciante  no  ha  sido  matriculado  en  el  tiempo 
determinado  por  el  Codigo  de  Comercio. 

141.  Para  que  la  propuesta  verbal  de  un  negocio  obligue  a  un  proponente, 
debe  ser  aceptada  inmediatamente  por  la  persona  a  quien  se  dirige;  y  en  defecto 
de  esa  aceptacion,  el  proponente  queda  libre. 

142.  La  propuesta  hecha  por  escrito  debe  ser  aceptada  6  desechada  dentro 
de  veinticuatro  horas,  si  las  partes  residieren  en  la  misma  plaza,  y  si  en  distintas, 
a  vuelta  del  primer  correo  que  saiga  despu6s  de  las  veiaticuatro  horas  de  recibida 
la  propuesta. 

Veneidos  estos  plazos,  la  proposicion  se  tendra  por  no  heoha,  y  si  la  aceptacion 
Ilegare  extemporaneamente  4  noticia  del  proponente,  este  debera  dar  aviso  al  acep- 
tante  de  la  insubsistencia  de  su  proposicion. 

143.  El  proponente  puede  arrepentirse  en  el  tiempo  medio  entre  el  envio  de 
la  propuesta  y  la  aceptacion,  salvo  que  al  hacerla  se  hubiere  comprometido  a  esperar 
contestacion  6  a  no  disponer  del  objeto  del  contrato,  sino  despues  de  desechado  6 
de  transcurrido  un  determinado  plazo.     El  arrepentimiento  no  se  presume. 

144.  La  retractacion  tempestiva  impone  al  proponente  la  obUgaoion  de  in- 
demnizar  los  gastos  que  la  persona  a  quien  fue  dirigida  la  propuesta  hubiere  hecho, 
y  los  danos  y  perjuicios  que  hubiere  sufrido. 

Sinembargo,  el  proponente  podra  exonerarse  de  la  obligaci6n  de  indemnizar, 
cumpUendo  el  contrato  propuesto. 

145.  Dada  la  contestacion,  si  en  eUa  se  aprobare,  pura  y  simplemente  la  pro- 
puesta, el  contrato  queda  en  el  aoto  perfeccionado  y  surte  todos  sus  efectos  legales, 
a  no  ser  que  antes  de  darse  la  respuesta  ocurra  la  retractacion,  muerte  6  incapaci- 
dad  legal  del  proponente;  salvo  lo  dispuesto  antes  sobre  indemnizacion  de  gastos, 
danos  y  perjuicios. 

146.  La  aceptacion  condicional  6  las  modificaciones  a  la  propuesta,  se  tendr&n 
como  una  propuesta. 

147.  Residiendo  las  partes  contratantes  en  distintos  lugares,  se  entendera 
celebrado  el  contrato,  para  todos  los  efectos  legales,  en  el  de  la  residencia  del  que 
hubiere  aceptado  la  propuesta  primitiva  6  la  propuesta  modificada. 

148.  Las  ofertas  indeterminadas,  contenidas  en  circulares,  catalogos,  notas 
de  precios  corrientes,  avisos  6  cualquiera  otra  especie  de  anunoios  impresos,  no  son 
obligatorios  para  el  que  los  hace. 

Dirigidos  los  anunoios  a  personas  determinadas,  lie  van  siempre  la  condicion 
implicita  de  que  al  tiempo  de  la  demanda  no  hayan  sido  enajenados  los  efectos 
ofrecidos,  de  que  no  hayan  sufrido  alteraciones  de  su  precio,  y  de  que  existan  en  el 
domicilio  del  oferente. 

149.2)  La,  dacion  de  arras  no  importa  reserva  del  derecho  de  arrepentirse  del 
contrato  ya  perfeoto,  &  menos  que  se  hubiere  estipulado  lo  contrario. 

150.^)  La  oferta  de  abandonar  las  arras  6  de  devolverlas  dobladas,  no  exonera  a 
los  contratantes  de  la  obhgacion  de  cumpUr  el  contrato  perfecto  6  de  pagar  daiios 
y  perjuicios. 

1)  Los  comerciantes  estdn  obligados  i  matricularse  dentro  de  quince  dias  subsigmentes 
d  la  apertura  de  su  establecimiento  (Art.  26).  Este  articulo  es  sumamente  oscuro  y  deficiente,  pues 
hace  mercantil  todo  contrato  por  el  hecho  de  que  intervenga  en  61  un  comerciante  matriculado 
aunque  no  se  trate  de  un  acto  de  comercio.  La  edicion  anterior  del  Codigo  no  tiene  este  articulo. 
—  2)  En  esto  modifica  el  Codigo  de  Comercio  el  Derecho  civil  comtin.  Dice  asi  el  Art.  1793 
del  Codigo  Civil :  Art.  1793.  Si  se  vende  con  arras,  esto  es,  dando  una  cosa  prenda  de  la  cele- 
braci6n  6  ejecucion  del  contrato,  se  entiende  que  cada  uno  de  los  contratantes  podrd  retractarse: 
el  que  ha  dado  las  arras,  perdi^ndolas;  y  el  que  las  ha  recibido,  restituyendolaa  dobladas.  — 
3)  El  Art.  1795  del  Codigo  Civil  dice  asi:  Art.  1795.  Si  expresamente  se  dieren  arras  eomo 
parte  del  precio,  o  como  senal  de  quedar  convenidos  los  contratantes,  quedard  perfeota  laventa; 
sin  perjuicio  de  lo  prevenido  en  el  articulo  1791,  inoiso  2.°  No  constando  algunas  de  estas 
expresiones  por  escrito,  se  presumird  de  derecho  que  los  contratantes  se  reservan  la  faoultad 
de  retractarse  segun  los  dos  articulos  preoedentes. 
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Book  n.    Of  Contracts  and  Commercial  Obligations  in  General. 


Title  I.    General  Provisions. 

140.^)  A  contract  is  commercial  whenever  it  is  entered  into  with  a  registered 
merchant. 

This  characteristic  is  lost  if  the  merchant  has  not  been  registered  in  the  time 
fixed  by  the  Commercial  Code. 

141.  In  order  that  a  verbal  offer  in  a  matter  of  business  may  make  the  pro- 
poser liable,  it  must  be  immediately  accepted  by  the  person  to  whom  it  is  directed; 
and  in  default  of  such  acceptance  the  proposer  remains  free. 

142.  A  proposal  made  in  writing  must  be  accepted  or  refused  within  24  hours 
if  the  parties  reside  in  the  same  place,  and  if  in  different  places  by  return  of  the  first 
post  departing  after  the  24  hours  from  the  receipt  of  the  proposal. 

After  the  expiration  of  this  time,  the  proposal  shall  be  considered  as  not  made, 
and  if  the  acceptance  comes  to  the  knowledge  of  thfe  proposer  contemporaneously, 
the  latter  must  give  notice  to  the  acceptor  of  the  withdrawal  of  his  proposal. 

143.  The  proposer  can  withdraw  his  offer  at  any  time  between  the  sending  of 
the  proposal  and  acceptance,  except  when  in  making  it  he  has  agreed  to  await  an  answer, 
or  not  to  dispose  of  the  object  of  the  contract  until  after  refusal  or  the  expiration 
of  a  fixed  time.   Withdrawal  will  not  be  presumed.  P 

144.  Withdrawal  after  due  time  imposes  on  the  proposer  the  obhgation  to  reim- 
burse the  expenses  incurred  by  the  person  to  whom  the  offer  was  made,  and  the 
damages  which  he  may  have  sustained. 

Nevertheless,  the  proposer  can  exonerate  himself  from  such  obligation  by  ful- 
filling the  contract  proposed. 

145.  The  answer  being  given,  if  it  approves  the  proposal  purely  and  simply, 
the  contract  ifso  facto  becomes  perfected  and  gives  rise  to  aU  its  legal  effects,  unless, 
before  the  answer  was  given,  a  retraction  or  the  death  or  legal  incapacity  of  the 
proposer  occurred ;  saving  the  above  provision  as  to  reimbursement  of  expenses  and 
damages. 

146.  Conditional  acceptance,  or  modifications  of  the  proposal,  are  to  be  considered 
as  a  new  proposal. 

147.  If  the  contracting  parties  reside  in  different  places,  the  contract  shall  be 
considered  as  entered  into,  for  aU  its  legal  effects,  in  the  place  of  the  residence  of 
the  person  who  has  accepted  the  original  proposal  or  the  modified  proposal. 

148.  Indefinite  offers  contained  in  circulars,  catalogues,  notes  of  current  prices, 
prospectuses,  or  any  kind  of  printed  annoimcement,  involve  no  obligation  on  the 
part  of  those  who  make  them. 

Announcements  directed  to  a  particular  person  are  always  subject  to  the 
impHed  condition  that  at  the  time  of  the  enquiry  the  effects  offered  have  not  been 
assigned,  that  they  have  suffered  no  alterations  in  price,  and  that  they  exist  in  the 
domicile  of  the  offeror. 

149.2)  The  giving  of  earnest  money  does  not  import  a  reservation  of  the  right 
to  withdraw  from  the  contract  already  perfected,  unless  the  contrary  is  stipulated. 

150.3)  An  offer  to  abandon  the  earnest  money  or  to  return  double  the  amount 
does  not  exonerate  the  contracting  parties  from  the  obligation  of  fulfilling  the  per- 
fected contract  or  paying  damages. 

^)  Merchants  are  obliged  to  register  themselves  within  fifteen  days  after  the  opening  of  their 
establishments  (Art.  26).  This  article  is  obscure  and  deficient,  in  that  it  makes  every  contract 
commercial  by  the  fact  of  a  registered  merchant  intervening  in  it,  although  it  may  not  relate  to 
an  act  of  commerce.  —  2)  In  this  the  Commercial  Code  modifies  the  Civil  Common  Law.  Art. 
1793  runs  as  follows:  Art.  1793.  If  sold  with  earnest  money,  that  is,  when  a  thing  is  given  to 
guarantee  the  celebration  or  execution  of  the  contract,  it  is  understood  that  each  of  the  con- 
tracting parties  can  withdraw;  he  who  has  given  the  earnest  losing  it  and  he  who  has  received 
it  restoring  double.  —  ^)  Art.  1795  of  the  Civil  Code  runs:  Art.  1795.  If  the  earnest  money  is 
expressly  mentioned  as  part  of  the  price,  or  as  a  sign  that  the  parties  are  agreed,  the  sale  shall 
become  perfected;  without  prejudice  to  the  provisions  of  Art.  1791,  clause  2.  If  any  of  these 
provisions  are  not  stated  in  writing,  it  shall  be  presumed  by  law  that  the  contracting  parties 
reserve  the  right  of  withdrawal  in  accordance  with  the  two  preceding  Articles. 
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151.  Cumplido  el  contrato,  6  pagada  una  indemnizacion,  las  arras  seran  de- 
vueltas,  sea  cual  fuere  la  parte  que  hubiere  rehusado  el  cumplimiento  del  contrato. 

152.  La  obligacion  que  vence  en  dia  domingo  6  en  otro  dia  festivo,  es  pagadera 
al  siguiente. 

153.  No  se  reconocen  terminos  de  gracia  6  uso  que  difieran  el  cumplimiento 
de  las  obUgaciones  mas  alia  del  plazo  que  sefiale  la  convencion  6  la  Ley. 

154.  Todos  los  actos  concemientes  a  la  ejecucion  de  los  contratos  mercantiles 
celebrados  en  pais  extranjero  y  cumpHderos  en  el  Ecuador,  seran  regidos  por  las 
Leyes  ecuatorianas. 

Asi  la  entrega  y  pago,  la  moneda  en  que  6ste  debe  hacerse,  las  medidas  de  toda 
especie,  los  recibos  y  su  forma,  las  responsabilidades  que  imponen  la  falta  de  cum- 
plimiento 6  el  cumplimiento  imperfecto  6  tardio  y  cualquiera  otro  acto  relativo  a 
la  mera  ejecucion  del  contrato,  deberan  arreglarse  a  las  disposiciones  de  las  Leyes 
de  la  Republica,  a  menos  que  los  contratantes  hubieren  acordado  otra  cosa. 

155.  Siempre  que  en  los  contratos  enunciados  en  el  inciso  1.°  del  articulo 
anterior  se  estipule  que  el  pago  debe  hacerse  en  las  monedas  6  medidas  legales  del 
lugar  donde  fueren  celebrados,  seran  estas  reducidas,  por  convenio  de  las  partes 
6  a  juicio  de  peritos  a  las  monedas  6  medidas  legales  del  Ecuador  al  tiempo  del 
cumplimiento. 

La  misma  regla  sera  apHcada,  cuando  en  los  contratos  celebrados  en  el  Ecuador 
se  estipulare  que  la  entrega  6  pago  haya  de  hacerse  en  medidas  6  monedas  extran- 
geras. 

156.  Cuando  las  partes  se  refieran  a  medidas  no  autorizadas  por  la  Ley,  seran 
obligatorias  las  usadas  en  el  lugar  donde  deba  cumplirse  el  contrato. 

157.  Si  antes  del  vencimiento  del  plazo  fueren  excluidas  de  la  circulacion  las 
piezas  de  moneda  a  que  se  refiere  la  obligacion,  el  pago  se  hara  en  las  monedas  c^ri- 
entes  al  tiempo  del  cumplimiento  del  contrato,  segtin  el  valor  legal  que  estas  tu- 
vieren. 

158.  El  acreedor  no  esta  obhgado  a  aceptar  el  pago  antes  del  vencimiento 
de  la  obUgacidn. 

159.  Cuanto  a  los  pagos  que  se  hicieren  en  plata  menuda  6  cobre,  se  estara 
a  lo  prescrito  en  las  respectivas  leyes. 

160.  El  deudor  que  paga  tiene  derecho  de  exigir  un  recibo,  y  no  esta  obUgado 
a  contentarse  con  la  devolucion  del  titulo  de  la  deuda. 

161.  El  finiquito  de  una  deuda  corriente  hace  presumir  el  de  las  anteriores, 
cuando  el  comerciante  que  lo  ha  dado  arregla  sus  cuentas  por  periodos  fijos. 

162.  El  comerciante  que,  al  recibir  una  cuenta,  paga  6  da  finiquito,  no  pierde 
el  derecho  de  sohcitar  la  rectificacion  de  los  errores,  omisiones,  partidas  duplicadas 
u  otros  vicios  que  aqueUa  contenga. 

Las  cuentas  que,  sin  objetar,  hubiere  retenido  mas  de  seis  meses  la  persona 
d  quien  se  pasaren,  se  reputaran  aprobadas. 

163.^)    Las  obligaciones  mercantiles  no  se  rescinden  por  causa  de  lesion. 


1)  Con  este  articulo  se  aparta  el  Codigo  de  Comercio  del  Derecho  civil  comiin.  Por  el 
Codigo  Civil  hay  el  derecho  de  pedir  la  recisi6n  por  lesi6n  enorme.  He  aqui  los  articulos  con- 
ducentes  d  la  lesion  enorme.  —  Art.  1879.  El  contrato  de  compraventa  puede  rescindirse  por 
lesi6n  enorme.  — 1880.  El  vendedor  sufre  lesion  enorme  cuando  el  precio  que  recibe  es  inferior 
a  la  mitad  del  justo  precio  de  la  cosa  que  vende;  y  el  comprador,  a  su  vez,  sufre  lesi6n  enorme 
cuando  el  justo  precio  de  la  cosa  que  compra  es  inferior  a  la  mitad  del  precio  que  paga  por 
ella.  El  justo  precio  se  refiere  al  tiempo  del  contrato.  —  1881.  El  comprador  contra  quien 
se  pronuncia  la  rescision,  podra,  d  su  arbitrio,  consentir  en  ella,  6  completar  el  justo  precio,  con 
deduccion  de  una  d^cima  parte ;  y  el  vendedor,  en  el  mismo  caso,  podrd  6,  su  arbitrio,  consentir 
en  la  rescision,  6  restituir  el  exceso  del  precio  recibido  sobre  el  justo  precio,  aumentando  en 
una  d6cinia  parte.  No  se  deberdn  intereses  6  frutos  sine  desde  la  fecha  de  la  demanda,  ni  podrd 
pedirse  cosa  alguna  en  razon  de  las  expensas  que  haya  ocasionado  el  contrato.  —  1882.  No 
habra  lugar  d  la  accion  rescisoria  por  lesion  enorme  en  las  ventas  de  bienes  muebles,  ni  en 
las  que  se  hubieren  hecho  por  ministerio  de  la  justieia.  —  1883.  Si  se  estipulare  que  no  podrd 
intentarse  la  accion  rescisoria  por  lesion  enorme,  no  valdra  la  estipulaei6n ;  y  si  por  parte  del 
vendedor  se  expresare  la  intencion  de  donar  el  exceso,  se  tendra  esta  cldusula  por  no  escrita. 
—  1884.  Perdida  la  cosa  en  poder  del  comprador,  no  habrd  derecho,  por  una  ni  por  otra 
parte,  para  la  rescisi6n  del  contrato.  Lo  mismo  serd  si  el  comprador  hubiere  enajeaado  la 
cosa,  salvo  que  la  haya  vendido  por  mas  de  lo  que  habia  pagado  por  ella;  pues  en  tal  caso 
podrd  el  primer  vendedor  reclamar  este  exceso,  pero  s61o  hasta  el  justo  valor  de  la  cosa,  con 
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151.  On  completion  of  the  contract  or  payment  of  compensation,  the  earnest 
money  shall  be  returned,  whichever  may  be  the  party  who  has  refused  to  perform 
the  contract. 

152.  An  obligation  which  matures  on  a  Sunday  or  other  feast  day  is  performable 
on  the  following  day. 

153.  Perioiis  of  grace  or  uso,  which  defer  the  fulfilment  of  obHgations  beyond 
the  time  fixed  by  agreement  or  the  law,  are  not  recognized. 

154.  AU  acts  relating  to  the  performance  of  mercantile  contracts  entered  into 
in  foreign  countries  and  to  be  fulfilled  in  Ecuador,  shall  be  governed  by  Ecuadorian 
laws. 

So  also  the  dehvery  and  payment,  and  the  currency  in  which  it  is  to  be  made, 
measures  of  all  kinds,  receipts  and  their  form,  the  responsibilities  imposed  by  reason 
of  want  of  fulfilment  or  imperfect  or  delayed  fulfilment,  or  any  other  act  relating  to 
the  mere  performance  of  the  contract,  shall  be  governed  by  the  provisions  of  the 
laws  of  the  Republic  unless  the  contracting  parties  have  otherwise  agreed. 

155.  Where,  in  the  case  of  contracts  mentioned  in  clause  1  of  the  preceding 
Article,  it  is  stipulated  that  payment  shall  be  made  in  the  currency  or  legal  measure 
of  the  place  where  the  contracts  are  entered  into,  these  shall  be  reduced  by  agreement 
of  the  parties  or  according  to  the  decision  of  experts  to  the  currency  or  legal 
measures  of  Ecuador  at  the  time  of  fulfilment. 

The  same  rule  shall  be  applied  when  in  contracts  entered  into  in  Ecuador  it 
is  stipulated  that  delivery  or  payment  is  to  be  made  in  foreign  measure  or  money. 

156.  When  the  parties  refer  to  measures  not  authorized  by  law,  those  shall 
be  obligatory  which  are  used  in  the  place  where  the  contract  is  to  be  fulfilled. 

157.  If,  before  the  expiration  of  the  stipulated  period,  the  coinage  referred  to  in 
the  obligation  is  withdrawn  from  circulation,  payment  must  be  made  in  the  coinage 
current  at  the  time  of  the  fulfilment  of  the  contract,  according  to  its  legal  value. 

158.  A  creditor  is  not  obliged  to  accept  payment  before  the  due  date  of  the 
obligation. 

159.  As  regards  payments  which  may  be  made  in  small  silver  or  copper,  they 
shall  be  made  as  prescribed  in  the  relative  laws. 

160.  The  debtor  who  pays  has  the  right  to  require  a  receipt,  and  is  not  obliged 
to  be  content  with  the  return  of  the  document  evidencing  the  debt. 

161.  A  receipt  for  a  current  debt  presumes  payment  of  a  previous  one,  when 
the  merchant  who  has  given  it  settles  his  accounts  at  fixed  periods. 

162.  A  merchant  who  on  receiving  payment  of  an  account  gives  a  receipt, 
does  not  lose  the  right  of  applying  for  rectification  of  errors,  omissions,  dupUcated 
items  or  other  faults  which  it  contains. 

Accounts  which  have  been  retained  without  objection  for  more  than  six  months 
by  the  person  to  whom  they  were  delivered  shall  be  considered  as  assented  to. 
163.^)    Commercial  obUgations  are  not  invaUd  by  reason  of  inadequacy. 

1)  In  this  article  the  Commercial  Code  differs  from  the  Civil  Common  Law.  By  the  Civil  Code 
there  is  the  right  of  demanding  rescission  for  "laeeio  enormis"  The  following  are  the  articles  relating 
to  "laesio  enormia":  Art.  1879.  The  contract  of  pxjrchase  and  sale  can  be  rescinded  for  "laeaio 
enormia".  —  1880.  The  vendor  suffers  "laeaio  enormia"  when  the  price  which  he  receives  is  less 
than  half  the  just  price  of  the  thing  sold;  and  the  purchaser  in  his  turn  suffers  laesio  enormis, 
when  the  true  price  of  the  thing  which  he  buys  is  less  than  half  the  price  which  he  pays  for  it. 
The  true  price  refers  to  the  time  of  the  contract.  — 1881.  The  purchaser  against  whom  rescission 
is  pronounced  can,  at  his  election,  consent  to  it,  or  complete  the  true  price  with  deduction  of  a 
tenth  part:  And  the  vendor,  in  the  same  event,  can  at  his  choice,  consent  to  the  rescission,  or 
make  restitution  of  the  excess  of  the  price  received  over  the  just  price,  augmented  by  a  tenth 
part.  Interest  shall  only  be  due  from  the  date  of  the  action  and  nothing  can  be  demanded  on 
accotint  of  expenses  which  the  contract  has  occasioned.  —  1882.  There  shall  be  no  claim  for 
rescission  on  account  of  laeaio  enormia  in  the  sale  of  movable  goods,  nor  in  those  made  by  judicial 
authority.  —  1883.  If  it  shall  be  stipulated  that  no  action  shall  be  commenced  for  laeaio  enormia, 
such  stipulation  is  void;  and  if  on  the  part  of  the  vendor  the  intention  is  expressed  of  giving  up 
the  excess,  such  clause  shall  be  held  as  not  written.  —  1884.  If  the  object  is  lost  in  the  possession 
of  the  purchaser,  neither  of  the  parties  shall  have  the  right  to  have  the  contract  rescinded.  The 
same  apphes  if  the  purchaser  shall  have  aUenated  the  thing,  \mless  he  has  sold  it  for  more  than 
he  has  paid  for  it;  in  such  case  the  first  vendor  can  claim  the  excess,  but  only  up  to  the 
just  value  of  the  thing,  with  the  deduction  of  a  tenth  part.  —  1885.    The  vendor  can  demand 
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164.1)  Los  contratos  mercantiles  se  prueban  con  cualquier  medio  de  prueba 
admitido  por  la  ley  civil;  y,  ademas:  1.°  Con  los  extractos  de  los  libros  de  los 
corredores,  conforme  al  art.  82.  —  2.°  Con  los  libros  de  los  corredores,  segun  lo 
establecido  en  el  art.  83;  y  —  3.°  Con  facturas  aceptadas  6  reconocidas,  6  que, 
segun  la  Ley,  se  tengan  por  reconocidas. 

165.  Cuando  las  leyes  de  comercio  requieren  como  necesidad  de  forma  del 
contrato,  que  conste  por  escrito,  ninguna  otra  prueba  de  el  es  admisible;  y  d.  falta 
de  escritura,  el  contrato  se  tiene  como  no  celebrado. 

166.  Si  la  escritura  no  es  requerida  como  necesidad  de  forma,  se  observaran 
las  disposiciones  del  Codigo  Civil  sobre  la  prueba  de  las  obligaciones,  a  menos  que 
en  el  presente  Codigo  se  disponga  otra  cosa  en  el  caso. 

167.  La  certeza  de  la  fecha  de  los  contratos  mercantUes  puede  establecerse, 
respecto  de  terceros,  con  todos  los  medios  de  prueba  indicados  en  el  art.  164. 

Pero  la  fecha  de  las  letras  de  cambio,  de  los  pagarees  y  otros  efectos  de  comercio 
a  la  orden,  y  la  de  sus  endosos  y  avales,  se  tiene  por  cierta  si  no  se  prueba  lo  con- 
trario.     Se  prohibe  antedatar  estos  documentos,  bajo  la  pena  de  falsedad. 

168.2)  La  prueba  de  testigos  es  admisible  en  los  negocios  mercantiles,  cual- 
quiera  que  sea  el  importe  de  la  obUgacion  6  liberacion  que  se  trate  de  acreditar,  y 
aunque  no  haya  principio  de  prueba  por  escrito,  salvo  los  casos  en  que  la  Ley  dis- 
ponga lo  contrario. 

Titulo  II.    De  la  compra-venta. 

Secci6n  I.    De  la  cosa  vendida. 

169.^)  La  venta  mercantU  de  cosa  ajena  es  vaMa,  y  obHga  al  vendedor  a 
adquirirla  y  entregarla  al  comprador,  so  pena  de  resarcimiento  de  danos  y  per- 
juicios. 

170.  En  la  venta  de  una  cosa  que  se  tiene  a  la  vista  y  es  designada  al  tiempo 
del  contrato  solo  por  su  especie,  no  se  entiende  que  el  comprador  se  reserva  la  facul- 
tad  de  examinarla. 

171.  Cuando  el  comprador  de  una  cosa  a  la  vista  se  reserva  expresamente  el 
examen,  sin  fijar  plazo  para  hacerlo,  la  compra  se  reputa  verificada  bajo  condicion 
suspensiva  potestativa,  durante  el  t6rmino  de  tres  dias. 

Este  termino  se  contara  desde  el  dia  en  que  el  vendedor  requiera  al  comprador 
para  que  verifique  el  examen,  y  si  el  comprador  no  lo  hiciere  dentro  de  61,  se  tendr4 
por  desistido  del  contrato. 

172.  Cuando  las  cosas  vendidas  a  la  vista  sean  de  las  que  se  acostumbra  com- 
prar  gustandolas,  se  entiende  que  el  comprador  se  reserva  el  derecho  de  examinarlas, 
debiendo  hacerlo  dentro  del  t6rmino  fijado  en  el  articulo  anterior.  En  este  caso, 
la  reserva  encierra  la  condicion  suspensiva  de  si  la  cosa  fuere  sana  y  de  regular 
calidad. 

173.  Si  el  contrato  determina  simultaneamente  la  especie  y  la  calidad  de  la 
cosa  que  se  la  vende  a  la  vista,  se  entiende  que  la  compra  ha  sido  hecha  bajo  la 
condicion  suspensiva  de  que  la  cosa  sea  de  la  especie  y  calidad  convenidas. 

Si  al  tiempo  de  entregarse  la  cosa  que  ha  sido  materia  del  contrato,  el  comprador 
pretendiere  que  la  especie  y  caUdad  no  son  conformes  con  las  estipuladas,  la  cosa 
sera  reconocida  por  peritos. 

174.  La  compra  por  orden,  de  una  cosa  designada  solo  por  su  especie,  y  que 
el  vendedor  debe  remitir  al  comprador,  Ueva  de  parte  de  este  la  facultad  de  resolver 
el  contrato,  si  la  cosa  no  fuere  sana  y  de  regular  caUdad. 

deduccion  de  una  d^cima  parte.  —  1885.  El  vendedor  no  podrd  pedir  cosa  alguna  en  raz6n  de 
los  deterioros  que  haya  sufrido  la  cosa ;  excepto  en  ouanto  el  comprador  se  hubiere  aprovechado 
de  ellos.  —  1886.  El  comprador  que  se  haUe  en  el  caso  de  restituir  la  cosa  debera  previamente 
purificarla  de  las  hipotecas  u  otros  derechos  reaJes  que  haya  constituido  en  ella.  —  1887.  La 
accion  rescisoria  por  lesi6n  enormo  espira  en  cuatro  anos,  contados  desde  la  fecha  del  contrato. 

1)  Hemos  observado  anteriormente  que  estos  articulos  relatives  &  la  prueba  estdn  mal 
colocados  aqui  y  que  deberlan  estar  entre  las  disposiciones  relativas  al  proeedimiento.  Hemos 
apuntado  tambi^n  ya  las  diferencias  que,  en  cuanto  d  la  prueba,  existen  con  el  Derecho  civil. 
■ —  2)  El  Art.  1698  del  Codigo  Civil  dice  asi:  "No  se  admitird  prueba  de  testigos  respecto 
de  una  obligacion  que  haya  debido  consignarse  por  escrito."  —  *)  El  Art.  1805  del  C6digo 
Civil  dice:  "La  venta  de  cosa  ajena  vale,  sin  perjuicio  de  los  derechos  del  dueno  de  la  cosa 
vendida,  mientras  no  se  extingan  por  el  lapse  de  tiempo." 
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164.^)  Commercial  contracts  may  be  proved  by  any  of  the  means  of  proof  ad- 
mitted by  the  Civil  Law;  and  in  addition:  1.  By  extracts  from  the  books  of  brokers, 
in  accordance  with  Art.  82;  —  2.  By  the  books  of  brokers  as  enacted  in  Art.  83;  and — 
3.  By  invoices  accepted  or  acknowledged,  or  those  which  according  to  law  are  con- 
sidered as  acknowledged. 

165.  When  the  commercial  laws  require  that  the  form  of  the  contract  shall  of 
necessity  be  in  writing,  no  other  proof  thereof  is  admissible;  and  failing  such  writing 
the  contract  is  held  to  be  non-existent. 

166.  If  writing  is  not  required  as  of  necessity  to  the  form,  the  provisions  of 
the  Civil  Code  as  to  proof  of  obUgations  shall  be  observed,  unless  otherwise  provided 
in  the  present  Code. 

167.  The  correctness  of  the  date  of  commercial  contracts  may  be  estabHshed, 
as  regards  third  persons,  by  all  means  of  proof  indicated  in  Art.  164. 

The  date,  however,  of  bills  of  exchange,  promissory  notes,  and  other  negotiable 
documents  to  order,  and  of  their  indorsements  and  avals  shall  be  considered  as 
correct  unless ,  the  contrary  is  proved.  Ante-dating  such  documents  is  prohibited, 
under  penalty  of  their  being  held  as  spurious. 

168.^)  Evidence  of  witnesses  is  admissible  ia  commercial  transactions,  whatever 
may  be  the  amount  of  the  obUgation  or  discharge  which  they  are  concerned  to  prove, 
even  when  there  is  no  primary  evidence  in  writing,  except  in  cases  in  which  the  law 
provides  to  the  contrary. 

Title  11.    Of  Purchase  and  Sale. 
Section  I.     Of  the  Thing  Sold. 

169.*)  The  commercial  sale  of  a  thing  not  in  possession  is  valid  and  obliges  the 
vendor  to  acquire  and  deliver  it  to  the  purchaser  under  penalty  of  damages. 

170.  In  the  sale  of  a  thing  which  is  made  at  sight  and  is  designated  at  the  time 
of  the  contract  only  by  its  species,  it  is  not  understood  that  the  buyer  reserves  to 
himself  the  right  of  examining  it. 

171.  When  the  buyer  of  a  thing  at  sight  expressly  reserves  the  right  of  examina- 
tion, without  fixing  the  period  for  making  the  same,  the  purchase  is  considered  as 
arranged  under  a  suspensive  condition  for  the  period  of  three  days. 

This  period  shall  be  counted  from  the  day  on  which  the  vendor  requires  the 
purchaser  to  effect  the  examination,  and  if  the  purchaser  does  not  do  so  within  such 
period,  he  shall  be  understood  to  have  withdrawn  from  the  contract. 

172.  When  things  sold  at  sight  are  of  the  kind  usually  bought  on  trial  it  is 
understood  that  the  purchaser  reserves  the  right  of  examining  them,  but  is  required 
to  do  so  within  the  period  fixed  in  the  preceding  Article.  In  this  case  the  reservation 
imports  the  suspensive  condition  that  the  thing  is  soimd  and  of  regular  quaUty. 

173.  If  the  contract  simultaneously  determines  the  kind  and  quaUty  of  the  thing 
sold  at  sight,  it  is  understood  that  the  purchase  has  been  made  under  the  suspensive 
condition  that  the  thing  shall  be  of  the  kind  and  quaUty  agreed. 

If  at  the  time  of  deUvery  of  the  thing  which  is  the  subject  of  the  contract, 
the  purchaser  claims  that  the  kind  and  quaUty  are  not  in  accordance  with  the  stipxila- 
tions,  the  thing  shaU  be  examined  by  experts. 

174.  The  sale  by  order  of  a  thing  designated  solely  by  its  species,  which  the 
vendor  is  to  send  to  the  purchaser,  gives  the  latter  the  power  to  dissolve  the  con- 
tract if  the  thiag  is  not  sound  and  of  regular  quaUty. 

nothing  on  account  of  the  deterioration  which  the  thing  has  suffered;  except  in  so  far  as  the 
purchaser  has  profited  by  it.  —  1886.  The  purchaser  who  finds  himself  in  the  position  to  return 
the  thing,  shall  first  disencumber  it  from  all  mortgages  and  other  charges  which  have  beconae 
attached  to  it.  —  1887.  The  claim  for  rescission  for  laeaio  enormia  expires  in  four  years  reckoned 
from  the  date  of  the  contract. 

1)  We  have  previously  observed  that  these  Articles  relative  to  proof  are  wrongly  placed 
here  and  should  be  among  the  provisions  relatiag  to  procedure.  We  have  pointed  out  also  the 
differences  which,  as  far  as  proof  is  concerned,  exist  with  the  Civil  Law.  —  2)  Art.  1689  of  the  Civil 
Code  runs:  "Proof  of  witnesses  shall  not  be  admitted  with  respect  to  an  obligation  which  ought 
to  have  been  contracted  in  writing."  —  3)  Art.  1805  of  the  Civil  Code  runs:  "The  sale  of  a 
thing  not  in  possession  is  valid,  without  prejudice  to  the  rights  of  the  owner  of  the  thing  sold, 
while  they  are  not  extinguished  by  lapse  of  time". 
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Siendo  la  cosa  designada,  a  la  vez,  por  su  especie  y  caUdad,  el  comprador  tendra 
tambien  la  facultad  de  resolver  el  contrato  si  la  cosa  no  f uere  de  la  caUdad  estipulada. 

Habiendo  desacuerdo  entre  las  partes  en  los  dos  casos  propuestos,  se  ordenara 
que  la  cosa  sea  reconocida  por  peritos. 

175.  Cuando  la  compra  fuere  ejecutada  sobre  muestras,  lleva  implicita  la 
condicion  de  resolverse  el  contrato,  si  las  mercaderias  no  resultaren  conformes  con 
las  muestras. 

176.  Si  las  mercaderias  vendidas  estan  indicadas  en  el  contrato  solo  por  su 
especie,  cantidad  y  calidad,  sin  otra  designacion  suficiente  para  determinar  un 
cuerpo  cierto,  el  vendedor  esta  obligado  a  entregar  la  especie  en  la  cantidad  y  de 
la  calidad  prometidas,  en  el  tiempo  y  lugar  convenidos,  aunque  las  mercaderias 
que  tenia  a  su  disposicion  al  tiempo  del  contrato,  6  que  hubiere  adquirido  despues 
para  cumpHrlo,  hayan  perecido,  6  por  oualquiera  causa  no  le  hayan  sido  expedidas 
6  no  le  hayan  llegado. 

177.  La  venta  de  mercaderias  que  se  encuentran  en  viaje,  hecha  con  desig- 
nacion de  la  nave  que  las  trasporta  6  debe  trasportarlas,  queda  subordinada  a  la  con- 
dicion de  que  Uegue  la  nave  designada. 

Si  el  vendedor  se  reserva  designar  despues  la  nave  que  trasporta  6  debe  tras- 
portar  las  mercaderias  vendidas,  el  contrato  no  queda  perfecto  mientras  no  se 
haga  la  designacion. 

Si  se  ha  fijado  un  termino  para  hacerla  y  ha  transcurrido  sin  haberla  hecho, 
el  contrato  queda  sin  efecto. 

En  ninguno  de  los  casos  previstos  en  este  articulo,  tiene  derecho  el  comprador 
a  indemnizacion,  si  no  se  ha  convenido  expresamente. 

178.  Si  en  la  venta  de  mercaderias  que  estan  en  viaje  se  ha  fijado  un  termino 
para  la  Uegada  de  la  nave  designada  en  el  contrato,  despues  y  el  termino  vence 
sin  que  la  nave  haya  llegado,  el  comprador  tiene  el  derecho  de  rescindir  el  contrato 
6  de  prorrogar  el  termino  una  6  mas  veees. 

179.  Si  no  se  establecio  ningun  termino  para  la  Uegada  de  la  nave,  se  entiende 
convenido  el  necesario  para  el  viaje. 

En  caso  de  retardo,  la  autoridad  judicial  puede  establecer  un  termino  segun 
las  circunstancias,  pasado  el  cual  sin  que  la  nave  haya  llegado,  el  contrato  se  tendra 
por  resuelto. 

En  ningun  caso  puede  seiialar  la  autoridad  judicial  mas  de  un  ano  de  termino, 
&  contar  desde  el  dia  de  la  saUda  de  la  nave  del  lugar  en  que  recibio  a  bordo  las 
mercaderias  vendidas. 

180.  Si  en  el  curso  del  viaje,  y  por  causa  de  fuerza  mayor,  fueren  trasbordadas 
las  mercaderias  vendidas,  de  la  nave  designada  a  otra,  no  se  anula  el  contrato,  y 
la  nave  a  que  se  ha  hecho  el  trasbordo  se  entiende  sustituida  a  la  designada  para 
todos  los  efectos  del  contrato. 

181.  Las  averias  sufridas  durante  el  viaje  resuelven  el  contrato,  si  las  merca- 
derias estan  de  tal  modo  deterioradas  que  no  sirven  para  el  uso  a  que  son  destinadas. 

En  cualquier  otro  caso,  el  comprador  debe  recibir  las  mercaderias  en  el  estado 
en  que  se  encuentren  a  su  Uegada,  mediante  una  justa  diminucion  del  precio. 

182.  La  venta  de  una  cosa  que  al  tiempo  de  perfeccionarse  el  contrato  se 
supone  existente  y  no  existe,  no  surte  efecto  alguno. 

Pero  si  tal  compra  fuere  hecha,  tomando  en  cuenta  los  riesgos  que  corre  el 
objeto  vendido,  el  contrato  se  reputara  puro,  si  al  celebrarlo  ignoraba  el  vendedor 
la  p&dida  de  este  objeto. 

Seccion  II.    Del  precio. 

183.^)  No  hay  compra- venta  si  los  contratantes  no  convienen  en  el  precio 
6  en  la  manera  de  determinarlo ;  pero  si  la  cosa  vendida  fuere  entregada,  se  presume 
que  las  partes  han  aceptado  el  precio  corriente  que  tengan  en  el  dia  y  lugar  en  que 
se  hubiere  celebrado  el  contrato. 

Habiendo  diversidad  de  precios  en  el  mismo  dia  y  lugar,  el  comprador  debera 
pagar  el  precio  medio. 

1)  El  Art.  1798  del  Codigo  Civil  dice  asi:  Art.  1798.  El  precio  de  la  venta  debe  sec 
determinado  por  los  contratantes.  PodrA  hacerse  esta  determinaci6n  por  cualesquiera  medios 
.  6  indicaoiones  que  le  fijen.  Si  se  trata  de  cosaa  fungibles,  y  se  vende  al  corriente  de  plaza, 
se  entenderd  el  del  dia  de  la  entrega,  d  menos  de  expresarse  otra  cosa. 
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If  the  thing  is  designated  at  the  same  time  by  its  kind  and  quality,  the  purchaser 
has  also  the  right  to  cancel  the  contract  if  the  thing  is  not  of  the  quality  stipulated. 

If  the  parties  disagree,  in  the  two  cases  mentioned,  i^  shall  be  ordered  that  the 
thing  be  examined  by  experts. 

175.  When  the  purchase  is  concluded  on  samples,  the  condition  is  impUed  that  it 
may  be  cancelled  if  the  merchandise  does  not  turn  out  in  accordance  with  the  samples. 

176.  If  the  merchandise  sold  is  indicated  in  the  contract  only  by  its  kind,  quant- 
ity and  quality,  without  any  other  description  sufficient  to  identify  a  particular 
parcel,  the  vendor  is  bound  to  deliver  the  kind,  in  the  quantity  and  of  the  quality 
promised,  in  the  time  and  place  agreed,  although  the  merchandise  which  he  had 
at  his  disposition  at  the  time  of  the  contract,  or  which  he  had  acquired  afterwards, 
for  the  purpose  of  fuKiUing  it,  may  have  perished,  or  may,  for  any  reason  whatever, 
not  have  been  delivered  or  have  arrived. 

177.  The  sale  of  merchandise  which  is  in  transit,  made  with  the  description  of 
the  ship  which  transports  or  should  transport  it,  becomes  subordinated  to  the  con- 
dition that  the  ship  described  arrives. 

If  the  vendor  reserves  the  right  to  subsequently  name  the  ship  which  transports 
or  should  transport  the  merchandise  sold,  the  contract  is  not  perfected  until  such 
nomination  is  made. 

If  a  period  has  been  fixed  for  the  nomination,  and  it  expires  without  the  nomina- 
tion being  made,  the  contract  becomes  void. 

In  neither  of  the  cases  mentioned  in  this  Article  has  the  purchaser  any  right  to 
compensation,  unless  it  has  been  expressly  agreed  upon. 

178.  If  in  the  sale  of  merchandise  which  is  in  transit,  a  period  has  been  fixed  in 
the  contract  for  arrival  of  the  ship  named,  and  the  period  expires  without  the  ship 
arriving,  the  purchaser  has  the  right  to  rescind  the  contract  or  prolong  the  period  one 
or  more  times. 

179.  If  no  time  is  arranged  for  the  arrival  of  the  ship,  the  time  necessary  for 
the  voyage  shall  be  considered  as  agreed  upon. 

In  case  of  delay  the  judicial  authority  may  fix  a  time  according  to  the  circum- 
stances, and  if  the  said  time  passes  without  the  arrival  of  the  ship  the  contract  shall 
be  held  to  be  cancelled. 

In  no  case  may  the  judicial  authority  fix  a  term  of  more  than  a  year,  to  count 
from  the  date  of  the  departure  of  the  ship  from  the  place  in  which  she  received  on 
board  the  merchandise  sold. 

180.  If  in  the  course  of  the  voyage,  and  by  reason  of  vis  major,  the  merchandise  sold 
is  unloaded  from  the  ship  mentioned  to  another,  the  contract  is  not  annulled,  and 
the  ship  to  which  the  merchandise  has  been  transferred  shall  be  considered  as  sub- 
stituted for  that  mentioned,  for  all  the  effects  of  the  contract. 

181.  Damage  suffered  during  the  voyage  dissolves  the  contract,  if  the  merchand- 
ise is  deteriorated  in  such  a  manner  that  it  cannot  be  put  to  the  use  for  which  it  was 
intended. 

In  any  other  case,  the  purchaser  must  receive  the  merchandise  in  the  state  in 
which  it  is  found  on  dehvery,  subject  to  a  proper  diminution  in  price. 

182.  The  sale  of  a  thing  which,  at  the  time  the  contract  was  perfected,  was 
supposed  to  be  in  existence,  but  did  not  in  fact  exist,  has  no  effect  whatever. 

But  if  such  purchase  was  made  subject  to  the  risks  run  by  the  object  sold,  the 
contract  shall  be  considered  good  if  on  entering  into  it  the  vendor  was  ignorant  of 
the  loss  of  it. 

Section  II.     Of  the  Price. 

183.^)  There  is  no  purchase  and  sale  if  the  parties  are  not  in  accord  as  to  the 
price  or  as  to  the  manner  of  determining  it;  but  if  the  thing  sold  is  delivered,  it  is 
presumed  that  the  parties  have  adopted  the  price  current  on  the  day  and  at  the  place 
in  which  the  contract  has  been  entered  into. 

Should  the  price  current  on  such  day  and  in  such  place  vary,  the  purchaser  shall 
pay  the  middle  price. 

1)  Art.  1798  of  the  Civil  Code  runs:  Art.  1798.  The  price  of  the  sale  shall  be  fixed  by  the 
contracting  parties.  It  may  be  determined  by  any  methods  or  indications  they  may  fix.  If  it 
refers  to  fungible  things,  and  they  are  sold  at  prices  locally  current,  the  day  of  delivery  shall  be 
understood,  unless  otherwise  provided. 
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Esta  regla  es  tambien  aplicable  al  caso  en  que  las  partes  se  refieran  al  precio 
que  tenga  la  cosa  en  tiempo  y  lugar  diversos  del  tiempo  y  lugar  del  contrato.^ 

184.  Si  el  tercero  a  quien  se  ha  confiado  el  senalamiento  del  precio  no  lo  sena- 
lare,  sea  por  el  motivo  que  fuere,  y  el  objeto  vendido  hubiere  sido  entregado,  el 
contrato  se  Uevara  a  ejecucion  por  el  que  tuviere  la  cosa  el  dia  de  su  celebracion, 
y  en  caso  de  variedad  de  precios,  por  el  precio  medio. 

185.  Si  la  venta  se  hubiere  contratado  por  el  precio  que^  otro  ofreciere,  el 
comprador,  en  el  acto  de  ser  requerido  por  el  vendedor,  podra,  6  llevarla  a  efecto, 
6  desistir  de  la  compra;  pero  si  se  pasaren  tres  dias  desde  el  contrato  sin  que  el  ven- 
dedor haga  el  requerimiento,  el  contrato  quedara  sin  efecto,  a  menos  que  el  compra- 
dor hubiere  recibido  los  efectos  vendidos;  pues  en  tal  caso  deberd  pagar  el  precio 
que  tuvieren  el  dia  que  los  recibio. 

Seccion  III.    De  los  efectos  del  contrato  de  venta. 

186.')  La  perdida,  deterioro  6  mejora  de  la  cosa,  despues  de  perfeccionado  el 
contrato,  son  de  cuenta  del  comprador,  salvo  el  caso  de  estipulaoion  en  contrario, 
6  de  que  la  perdida  6  deterioro  hayan  ocurrido  por  fraude  6  culpa  del  vendedor 
6  por  vicio  interno  de  la  cosa  vendida. 

187.  Aunque  la  perdida  6  deterioro,  supervinientes  a  la  perfeccion  del  con- 
trato, provengan  de  caso  fortuito,  seran  de  cargo  del  vendedor:  1.°  Cuando  el 
objeto  vendido  no  sea  un  cuerpo  cierto  y  determinado,  con  marcas,  niimeros  6  cuales- 
quiera  otras  senales  que  establezcan  su  identidad  y  la  diferencia  de  otro  de  la 
misma  especie;  —  2.°  Si  teniendo  el  comprador,  por  la  convencion,  el  uso  6  la 
Ley,  la  facultad  de  examinar  y  probar  la  cosa,  pereciere  esta,  6  se  deteriorare  antes 
que  el  comprador  manifieste  quedar  contento  con  eUa;  —  3.  °  Cuando  las  mercaderias, 
debiendo  ser  entregadas  por  peso,  numero  6  medida,  perecieren  6  se  deterioraren 
antes  de  pesarse,  contarse  6  medirse,  a  no  ser  que  fueren  compradas  a  la  vista  y 
por  un  precio  determinado,  6  que  el  comprador  hubiere  caido  en  mora  dejando  de 
concurrir  al  peso,  numeracion  6  medida.  Esta  regla  se  apUcara  tam  bien  a  la  venta 
alternativa  de  dos  6  mas  cosas  fungibles  que  deben  ser  entregadas  por  numero,  peso 
y  medida;  —  4.°  Siempre  que  la  venta  se  hubiere  verificado  a  condicion  de  no 
«ntregarse  la  cosa  hasta  vencido  el  plazo  determinado,  6  hasta  que  se  encuentre 
en  estado  de  ser  entregada  con  arreglo  a  la  estipulacion  del  contrato;  —  5.°  Si 
estando  dispuesto  el  comprador  a  recibir  la  cosa,  el  vendedor  incurriere  en  mora  de 
entregarla,  a  no  ser  que  hubiere  debido  perecer  igualmente  en  en  poder  del  com- 
prador, si  este  la  hubiere  recibido;  —  6.°  Si  en  las  obUgaciones  altemativas  pereciere 
fortuitamente  una  de  las  cosas  vendidas. 

Pereciendo  las  dos,  y  una  de  eUas  por  hecho  del  vendedor,  este  debera  el  precio 
corriente  de  la  ultima  que  perecio,  siempre  que  le  corresponda  la  eleccion. 

Si  la  eleccion  no  perteneciere  al  vendedor,  y  una  de  las  cosas  hubiere  perecido 
por  caso  fortuito,  el  comprador  debera  contentarse  con  la  que  exista;  mas,  si  hubiere 
perecido  por  culpa  del  vendedor,  podra  exigir  la  entrega  de  la  existente  6  el  precio 
de  la  perdida. 

Seccidn  IV.    De  las  obligaeiones  del  vendedor  y  del  comprador. 

188.2)  Perfeccionado  el  contrato,  el  vendedor  debe  entregar  las  cosas  vendidas 
en  el  plazo  y  lugar  convenidos. 

1)  Las  disposioiones  del  Codigo  Civil  para  este  caso  son  asl:  Art.  1811.  La  perdida,  de- 
terioro 6  mejora  de  la  especie  6  cuerpo  cierto  que  se  vende,  pertenecen  al  comprador,  desde 
el  momento  de  perfeccionarse  el  contrato,  aunque  no  se  haya  entregado  la  cosa;  salvo  que  se 
venda  bajo  condici6n  suspensiva,  y  que  se  cumpla  la  condicion;  pues  entonces,  pereciendo 
totalmente  la  especie  mientras  pende  la  condicion,  la  p6rdida  serd  del  vendedor,  y  la  mejora 
6  deterioro  perteneoeran  al  comprador.  — 1813.  Si  avenidos  vendedor  y  comprador  en  el  precio, 
senalaren  dia  para  el  peso,  cuenta  6  medida,  y  el  uno  de  ellos  no  compareoiere  en  61,  estara  obU- 
gado  a  resarcir  al  otro  los  perjuicios  que  de  su  negligencia  resultaren.  Ademds,  el  contratante 
que  no  falto  &  la  cita  podrd,  si  le  conviniere,  desistir  del  contrato.  —  1814.  Si  se  estipula 
que  se  vende  a  prueba,  se  entiende  no  haber  contrato  mientras  el  comprador  no  declara  que 
le  agrada  la  cosa  de  que  se  trata;  y  la  perdida,  deterioro  6  mejora  pertenecen,  entre  tanto,  al 
vendedor.  Sin  necesidad  de  estipulacion  expresa  se  entiende  hacerse  &  prueba  la  venta  de  todas 
las  cosas  que  se  acostumbra  vender  de  ese  modo.  Como  se  ve  no  hay  diferencia  sustancial 
entre  los  articulos  del  Codigo  Civil  y  los  del  C6digo  de  Comercio,  relatives  4  las  p6rdidas  6 
deterioros  de  la  cosa  vendida.  —  2)  El  Art.  1817  del  C6digo  civil  dice  asi:  Art.  1817.  El 
vendedor  estd  obligado  d  entregar  la  cosa  vendida  inmediatamente  despu6s  del  contrato,  6  4 
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This  rule  is  also  applicable  to  the  case  in  which  the  parties  refer  to  the  price 
the  thing  has  at  a  time  and  place  different  from  the  time  and  place  of  the  contract. 

184.  If  a  third  person,  to  whom  the  fixing  of  the  price  has  been  entrusted,  fails 
to  do  so,  from  whatever  reason,  and  the  object  sold  has  been  delivered,  the  contract 
shall  be  completed  at  the  price  current  on  the  day  the  contract  is  entered  into, 
and  in  case  of  variation  in  prices,  at  the  middle  price. 

185.  If  the  sale  has  been  contracted  for  at  the  price  offered  by  another,  the 
purchaser,  upon  the  request  of  the  vendor,  can  either  carry  the  sale  into  effect  or 
abandon  it;  but  if  three  days  elapse  from  the  time  of  the  contract,  without  any 
such  request  by  the  vendor,  the  contract  becomes  void  imless  the  pxu-chaser  has 
received  the  thmgs  sold;  in  this  case,  the  price  ruling  on  the  day  of  such  receipt  must 
be  paid. 

Section  III.     Of  the  Effects  of  the  Contract  of  Sale. 

186.1)  The  loss,  deterioration  or  improvement  of  the  thing  after  completion  of 
the  contract,  are  for  the  account  of  the  purchaser,  unless  the  contrary  is  stipulated, 
or  the  loss  or  deterioration  has  occurred  by  the  fraud  or  default  of  the  vendor  or 
the  inherent  vice  of  the  thing  sold. 

187.  Although  the  loss  or  deterioration,  occurring  at  the  completion  of  the  contract, 
proceeds  from  fortuitous  event,  it  shall  fall  upon  the  vendor:  1.  When  the  object 
sold  is  not  fixed  and  determind,  with  marks,  numbers  or  any  other  signs  for 
establishing  its  identity,  or  to  distinguish  it  from  others  of  the  same  kind;  —  2.  If  the 
purchaser  possesses  by  agreement,  custom,  or  the  law,  the  power  of  examining  or 
trying  the  thing,  and  the  same  perishes  or  deteriorates  before  the  purchaser  has 
signified  that  he  is  satisfied  with  it;  —  3.  When  merchandise  which  should  be 
delivered  by  weight,  number  or  measure,  shall  perish  or  be  deteriorated  before  being 
weighed,  counted,  or  measured,  unless  it  was  bought  on  sight,  or  for  a  fixed  price, 
or  the  purchaser  has  been  guilty  of  delay  in  settUng  the  weight,  number  or 
measure.  This  rule  also  applies  to  the  sale  of  two  or  more  fungible  things,  which 
should  be  deUvered  by  number,  weight  or  measure;  —  4.  Whenever  the  sale  has 
been  effected  on  condition  that  the  thing  is  not  to  be  deUvered  until  the  expira- 
tion of  a  fixed  period,  or  until  it  is  found  in  a  state  to  be  dehvered  in  accordance 
with  the  stipulation  in  the  contract;  —  5.  If,  the  buyer  being  ready  to  take  delivery 
of  the  thing,  the  vendor  delays  such  delivery,  unless  it  would  have  also  perished  in 
the  same  manner  in  the  possession  of  the  purchaser,  if  he  had  received  it;  —  6.  If  in 
the  case  of  an  alternative  obligation  one  of  the  things  sold  accidentally  perishes. 

If  both  perish,  one  of  them  by  the  act  of  the  vendor,  the  latter  must  pay  the 
current  price  of  the  last  that  perished,  presuming  that  he  has  the  choice. 

If  the  choice  does  not  rest  with  the  vendor  and  one  of  the  things  has  perished 
by  unforeseen  accident,  the  purchaser  must  be  content  with  that  which  exists; 
further,  if  it  has  perished  by  the  default  of  the  vendor,  he  can  require  dehvery  of 
the  thing  in  existence  or  the  price  of  that  lost. 

Section  IV.     Of  the  Obligations  of  the  Vendor  and  Purchaser. 

188.2)  The  contract  being  perfected,  the  vendor  must  deliver  the  things  sold 
in  the  time  and  at  the  place  agreed. 

1)  The  provisions  of  the  Civil  Code  in  this  case  are:  Art.  1811.  The  loss,  deterioration  or  im- 
provement in  the  kind  or  condition  of  the  thing  sold  belongs  to  the  purchaser  from  the  moment 
the  contract  is  completed,  although  the  thing  may  not  be  delivered ;  unless  it  is  sold  under  a  suspen- 
sive condition,  and  the  conditon  is  fulfilled;  when  if  the  species  perishes  totally  during  the  con- 
dition, the  loss  shall  be  the  vendor's,  and  the  improvement  or  deterioration  shall  belong  to  the 
purchaser.  —  1813.  If  the  vendor  and  purchaser  arrive  at  a  price,  they  shall  fix  a  date  for  the 
weighing,  counting  and  measuring,  and  one  of  them  not  appearing,  he  shall  be  obliged  to  compen- 
sate the  other  for  the  damage  resulting  from  his  neglect.  Further,  the  contracting  party  who  does 
not  make  default  in  appearance  may,  if  he  desires,  withdraw  from  the  contract.  —  1814.  If  a 
sale  on  trial  is  agreed,  it  will  be  understood  that  there  is  no  contract  imtil  the  purchaser  declares 
that  he  is  content  with  the  object  of  sale;  and  the  loss,  deterioration  or  improvement  belong  in 
the  meanwhile  to  the  vendor.  A  sale  on  trial  is  understood  as  regards  all  things  usually  sold 
in  this  manner  without  the  necessity  of  an  express  stipulation.  As  will  be  seen  there  is  no  substan- 
tial difference  between  the  articles  of  the  Civil  Code  and  those  of  the  Commercial  Code  relative 
to  the  loss  or  deterioration  of  the  thing  sold.  —  2)  Art.  1817  of  the  Civil  Code  says:  Art.  1817.  The 
vendor  is  obliged  to  deliver  the  thing  sold  immediately  after  the  contract,  or  in  the  time  therein 
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No  estando  senalado  el  plazo,  el  vendedor  debera  tener  las  mercaderias  vendidas 
a  disposicion  del  comprador,  dentro  de  las  veinticuatro  horas  siguientes  a  la  cele- 
braclon  del  contrato. 

A  f  alta  de  designacion  de  lugar  para  la  entrega,  se  hara  en  el  lugar  donde  existan 
las  mercaderias  al  tiempo  de  perfeccionarse  la  compra-venta.      , 

189.  Si  las  mercaderias  vendidas  no  hubiesen  sido  individuaU^adas,  el  vendedor 
cumplira  su  obligacion  entregandolas  sanas  y  de  regular  calidad/ 

190.1 )  El  vendedor  esta  obligado  a  sanear  las  mercaderias  vendidas  y  a  responder 
de  los  vicios  ocultos  que  contengan,  conforme  a  las  reglas  establecidas  por  el  Codigo 
Civil,  en  el  titulo  de  compra-venta. 

Las  acoiones  redhibitorias  prescribiran  por  el  lapso  de  seis  meses,  contados  desde 
el  dia  de  la  entrega  real  de  la  cosa;  pero  para  las  mercaderias  despachadas  al  extran- 
jero,  el  termino  sera  de  un  ano. 

La  existencia  de  los  vicios  ocultos  se  prueba  con  los  medios  admitidos  en  el  lugar 
a  que  ban  sido  destinadas  las  mercaderias  vendidas. 

191.  Entregadas  las  mercaderias  vendidas  al  comprador,  este  no  sera  oido  en 
las  reclamaciones  sobre  defecto  de  calidad  6  falta  de  cantidad,  siempre  que  las  hubiere 
examinado  al  tiempo  de  la  entrega  y  recibido  sin  reserva. 

Cuando  las  mercaderias  fueren  entregadas  en  fardos  6  bajo  cubierta  que  impidan 
su  reconocimiento,  y  el  comprador  hiciere  formal  y  expresa  reserva  del  derecho  de 
reclamarlas,  podra  reclamar  en  los  ocho  dias  inmediatos  al  de  la  entrega  las  faltas  de 
cantidad  6  defectos  de  calidad,  acreditando,  en  el  primer  caso,  que  los  cabos  de  las 
piezas  se  encuentran  intactos,  y  en  el  segundo,  que  las  averias  6  defectos  son  de  tal 
especie  que  no  ban  podido  ocurrir  en  sus  almacenes  por  caso  fortuito,  ni  ser  cau- 
sados  dolosamente  sin  que  aparecieran  vestigios  del  fraude. 

El  vendedor  puede  exigir  en  el  acto  de  la  entrega  que  se  baga  el  reconocimiento 
integro  en  calidad  y  cantidad,  y  en  este  caso  no  babra  lugar  a  reclamacion  despues 
de  entregadas  las  mercaderias. 

192.2)  gi  gQ  el  tiempo  medio  entre  la  fecba  del  contrato  y  el  momento  de  la 
entrega,  bubieren  decaido  las  facultades  del  comprador,  el  vendedor  no  estara.  obH- 
gado  a  entregar  la  cosa  vendida,  aun  cuando  baya  dado  plazo  para  el  pago  del  precio, 
si  no  se  rindiere  fianza  que  le  de  una  seguridad  satisfactoria. 

193.  La  entrega  de  la  cosa  vendida  se  hace  por  los  medios  prescritos  en  el 
Codigo  Civil,  y  ademas:  1.°  Por  el  envio  que  de  eUa  baga  el  vendedor  al  comprador, 
a  su  domicilio  6  a  otro  lugar  convenido  en  el  contrato;  a  menos  que  la  remita  a 
un  agente  suyo  con  orden  de  no  netregarla  basta  que  el  comprador  pague  el  precio; 
—  2.  °  Por  la  trasmision  del  conocimiento,  carta  de  porte  6  f  actura,  en  los  cases  de 
venta  de  mercaderias  que  estan  en  transito;  y  —  3.°  Por  el  becho  de  poner  su 
marca  el  comprador,  con  el  consentimiento  del  vendedor,  a  las  cosas  compradas. 

194.  Mientras  que  el  comprador  no  traslade  las  mercaderias,  el  vendedor  es 
responsable  de  su  custodia  y  conservacion  basta  el  dolo  y  culpa  lata. 

195.  Estando  las  mercaderias  en  poder  del  vendedor,  aunque  sea  por  via  de 
deposito,  este  podra  retenerlas  basta  el  entero  pago  del  precio  y  los  intereses  corres- 
pondientes;  a  menos  que  la  venta  baya  sido  becba  a  plazo,  y  si  el  comprador  prefiere 
la  devolucion  de  la  parte  de  dinero  que  hubiere  dado,  le  sera  devuelto  sin  mas  reclame. 

196.  Si,  despues  de  perfeccionada  la  venta,  el  vendedor  consume,  altera  6 
enajena  y  entrega  a  otro  las  mercaderias  vendidas,  debera  entregar  al  comprador 
otras  equivalentes  en  especie,  caUdad  y  cantidad,  6,  en  su  defecto,  abonarle  su  valor 
a  juicio  de  peritos,  con  iademnizacion  de  perjuicios. 


la  6poca  prefijada  en  61.  Si  el  vendedor,  por  hecho  6  culpa  suya,  ha  retardado  la  entrega, 
podrd  el  comprador,  6,  su  arbitrio,  perseverar  en  el  contrato  6  desistir  de  61;  y  en  ambos  casos 
con  derecho  para  ser  indemnizado  de  los  perjuicios,  segun  los  reglas  generales.  Todo  lo  cual  se 
entrinde  si  el  comprador  ha  pagado  6  estd  pronto  d  pagar  el  precio  integro,  6  si  ha,  estipulado 
pagar  a  plazo.  Pero  si  despues  del  contrato  hubiere  menguado  considerablemente  al  fortuna 
del  comprador,  de  modo  que  el  vendedor  se  halle  en  peligro  inminente  de  perder  el  precio,  no 
se  podrA  exigir  la  entrega,  aunque  se  haya  estipulado  plazo  para  le  pago  del  precio,  sino  pagando 
6  asegurando  el  pago. 

^)  El  Art.  1828  del  Codigo  civil  dice  asi:  Art.  1828.  La  obligaci6n  de  saneamiento  com 
prende  dos  objetos:  amparar  al  comprador  en  el  dominio  y  posesion  pacifica  de  la  cosa  ven- 
dida, y  responder  de  los  defectos  ocultos  de  6sta,  Uamados  vicios  redhibitorios.  —  2j  El  C6digo 
Civil  tiene  disposicion  andloga  para  este  caso.    Art.  1817  del  C6digo  Civil. 
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If  no  time  is  fixed  the  vendor  must  place  the  things  sold  at  the  disposition  of 
the  purchaser  within  24  hours  after  the  contract  is  completed. 

If  no  place  is  indicated  for  delivery,  such  place  shall  be  that  where  the  merchand- 
ise exists  at  the  time  of  effecting  the  sale. 

189.  If  the  merchandise  sold  has  not  been  individually  particularized,  the  vendor 
fulfils  his  obligation  by  dehvering  it  sound  and  of  regular  quaUty. 

190.1)  The  vendor  is  responsible  for  the  soundness  of  the  merchandise  sold 
and  for  the  hidden  vice  which  it  has,  according  to  the  rules  established  in  the  Civil 
Code,  in  the  title  of  "purchase  and  sale." 

Redhibitory  claims  are  prescribed  by  the  lapse  of  six  months,  counted  from  the 
date  of  the  actual  deUvery  of  the  things;  but  for  merchandise  sent  abroad,  the  term 
shall  be  one  year. 

The  existence  of  hidden  vice  is  proved  by  the  means  admitted  in  the  place  to 
which  the  goods  sold  have  been  sent. 

191.  The  goods  sold  being  delivered  to  the  purchaser,  he  shall  not  be  heard  as 
to  any  claim  founded  on  defect  of  quality  or  want  of  quantity,  if  he  examined  them 
at  the  time  of  delivery  and  receipt  and  made  no  reservation. 

When  the  merchandise  has  been  delivered  in  bales  or  under  packing,  which 
prevents  examination,  and  the  purchaser  makes  a  formal  and  express  reservation 
of  the  right  of  claiming,  he  can  claim  within  8  days  after  delivery  for  want  of  quant- 
ity or  defects  of  quality,  proving  in  the  first  case  that  the  heads  of  the  pieces  are  found 
intact,  and  in  the  second,  that  the  damage  or  defects  are  of  such  a  kind  that  they  could 
not  have  occurred  in  his  warehouse  by  unforeseen  accident,  nor  be  caused  wiflully 
without  traces  of  fraud  appearing. 

The  vendor  can  require  in  the  act  of  deHvery  that  a  complete  examination 
as  to  quality  and  quantity  be  made,  and  ia  such  case  no  objection  shall  be  made 
after  delivery  of  the  goods. 

192.2)  If  during  the  time  between  the  date  of  the  contract  and  the  time  for 
delivery,  the  purchaser  becomes  bankrupt,  the  vendor  shall  not  be  obliged  to  deliver 
the  thing  sold,  even  when  a  period  of  credit  has  been  arranged  for  payment,  unless 
a  guarantee  is  given  that  the  purchaser  will  provide  satisfactory  security. 

193.  Delivery  of  the  thing  sold  is  effected  in  the  manner  prescribed  in  the  Civil 
Code,  and  in  addition:  1.  By  the  despatch  by  the  vendor  to  the  purchaser,  to  his 
residence  or  other  place  agreed  in  the  contract;  —  unless  he  remits  it  to  his  agent 
with  the  direction  not  to  deliver  it  until  the  purchaser  pays  the  price ;  —  2.  By  trans- 
mission of  the  bill  of  lading,  way-bill  or  iavoice,  in  the  case  of  the  sale  of  merchandise 
•which  is  in  transit;  —  3.  By  the  purchaser  placing  his  mark,  with  the  consent  of 
the  vendor,  on  the  things  bought. 

194.  So  long  as  the  purchaser  does  not  take  over  the  merchandise,  the  vendor 
is  responsible  for  its  custody  and  preservation  against  fraud  and  culpable  negUgence. 

195.  If  the  merchandise  is  in  the  power  of  the  vendor,  although  it  be  by  way 
of  deposit,  he  may  retain  it  until  complete  payment  of  the  price  and  the  interest 
relating  thereto,  unless  the  sale  has  been  made  on  credit,  and  if  the  purchaser  requires 
the  return  of  part  of  the  money  which  he  has  paid,  it  shall  be  returned  to  him  without 
further  claim. 

196.  If,  after  the  sale  is  perfected,  the  vendor  consumes,  alters,  alienates  or 
transfers  the  goods  sold,  he  shall  deliver  to  the  purchaser  others  of  equivalent  kind, 
quality  and  quantity,  or  in  default  pay  their  value  as  fixed  by  experts,  and  compensa- 
tion for  the  damage. 


fixed.  If  the  vendor  by  his  act  or  default  has  retarded  delivery,  the  purchaser  can,  at  his  choice, 
continue  the  contract  or  abandon  it;  in  both  cases  with  the  right  to  compensation  for  damage 
according  to  the  general  rules.  All  this  applies,  however,  only  if  the  purchaser  has  paid  or  is  ready 
to  pay  the  entire  price,  or  if  payment  in  a  certain  time  is  agreed.  If,  however,  after  the  contract, 
the  fortune  of  the  purchaser  is  considerably  diminished,  so  that  the  vendor  appears  to  be  in 
imminent  danger  of  losing  the  price,  the  purchaser  cannot  require  delivery,  although  a  time  for 
payment  of  the  price  has  been  stipulated,  without  paying  or  insuring  the  payment. 

1)  Art.  1828  of  the  Civil  Code  says:  Art.  1828.  The  liability  of  warranty  has  two  objects;  to 
confirm  the  purchaser  in  the  ownership  and  peaceful  possession  of  the  thing  sold  and  to  be 
responsible  for  hidden  defects  of  the  same,  so  called  vicioa  redhibitorioa.  —  ^)  The  Civil  Code  has 
an  analogous  provision  for  this  case.   Art.  1817  of  the  Civil  Code. 
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197.  Rehusando  el  comprador,  sin  justa  causa,  la  recepcion  de  las  mercaderias 
compradas,  el  vendedor  podrd  solioitar  la  rescision  de  la  venta  con  indemnizacion 
de  perJTiicios,  6  el  pago  del  precio  con  los  intereses  legales,  poniendo  las  mercaderias 
a  disposicion  del  Juzgado  de  Comercio  para  que  ordene  su  deposito  y  venta  en 
subasta,  por  cuenta  del  comprador. 

El  vendedor  podra  igualmente  solicitar  el  deposito  siempre  que  el  comprador 
retarde  la  recepcion  de  las  mercaderias,  y,  en  este  caso,  seran  de  cargo  del  ultimo 
los  gastos  de  traslacion  de  las  mercaderias  al  deposito  y  de  su  conservacion  en  el. 

198.  No  entregando  el  vendedor,  dentro  del  plazo  estipulado,  las  mercaderias 
vendidas,  el  comprador  podra  solicitar  el  cumpUmiento  6  la  rescision  del  contrato, 
y  en  uno  u  otro  caso  la  reparacion  de  los  perjuicios  que  hubiere  sufrido. 

199.  El  comprador  que  contratare  en  conjunto  una  determinada  cantidad  de 
mercaderias,  no  esta  obUgado  a  recibir  una  porcion  de  eUas  bajo  promesa  de  que  se 
le  entregara  posteriormente  lo  restante. 

Pero  si  el  comprador  aceptare  las  entregas  parciales,  la  venta  se  tendra  por  con- 
sumada  en  cuanto  a  las  porciones  recibidas,  aun  cuando  el  vendedor  no  le  entregue 
las  restantes. 

En  este  caso,  el  comprador  podra  compeler  al  vendedor  k  que  cumpla  integra- 
mente  el  contrato,  6  a  que  le  indemnice  los  perjuicios  que  le  cause  el  cumpUmiento 
imperfecto. 

200.  El  comprador  tiene  derecho  a  exigir  del  vendedor  que  forme  y  le  entregue 
una  factura  de  las  mercaderias  vendidas,  y  que  ponga  al  pie  de  eUa  el  recibo  del 
precio  total  6  de  la  parte  que  se  le  hubiere  entregado. 

No  reclamandose  contra  el  contenido  de  la  factura,  dentro  de  los  ocho  dias 
siguientes  a  la  entrega  de  eUa,  se  tendra  por  irrevocablemente  aceptada. 

201.  La  demora  en  el  pago  del  precio  de  la  cosa  comprada  desde  que  deba  este 
verificarse,  segiia  los  terminos  del  contrato,  constituye  al  comprador  en  obligacion 
de  pagar  el  redito  mercantil  de  la  cantidad  que  adeuda  al  vendedor. 

Titulo  III.    De  la  permuta. 

202.^^)  La  permuta  mercantil  se  rige  por  las  mismas  reglas  que  gobieman  la 
compra- venta,  en  cuanto  no  se  opongan  a  la  naturaleza  de  aquel  contrato. 

Titulo  IV.    De  la  cesi6n  y  trasmlsion  de  derechos. 

203.2)  La  cesion  6  trasmision  de  derechos  y  de  documentos  se  hard,  si  estdn  & 
la  orden  del  beneficiario,  por  el  endoso  y  en  la  forma  y  con  los  efectos  establecidos 
en  este  Codigo;  si  a  favor,  por  la  cesion  notificada  a  la  parte  obUgada,  y  si  al  portador, 
por  la  mera  entrega  del  titulo  respectivo. 

1)  Las  disposiciones  del  Cddigo  civil  aobre  la  permuta  son  las  siguientes:  Art.  1888.  Per- 
muta 6  cambio  es  tm  contrato  en  que  las  partes  se  obligan  mutuamente  &  dar  una  especie  6 
cuerpo  cierto  por  otro.  —  1889.  El  cambio  se  reputa  perfeeto  por  el  mero  consentimiento ; 
excepto  que  una  de  las  cosas  que  se  cambian  6  ambas  sean  bienes  raices  6  derechos  de  sucesidn 
hereditaria,  en  cuyo  caso,  para  la  perfecci6n  del  contrato,  serd  necesaria  escritura  piiblica.  — 
1890.  No  pueden  eambiarse  las  cosas  que  no  pueden  venderse.  Ni  son  hdbiles  para  el  contrato 
de  permuta  las  personas  que  no  son  hdbiles  para  el  contrato  de  venta.  —  1891.  Las  disposiciones 
relativas  6,  la  compra-venta  se  aplicardn  d  la  permuta  en  todo  lo  que  no  se  opongan  d  la 
naturaleza  de  este  contrato.  Cada  permutante  serd  considerado  como  vendedor  de  la  cosa  que 
da,  y  el  justo  precio  de  ella  d  la  fecha  del  contrato  se  mirard  como  el  precio  que  paga  por  lo 
que  recibe  en  cambio.  —  2)  El  Titulo  XXV.  del  C6digo  civil  sobre  "La  cesifin  de  derechos" 
contiene  las  siguientes  disposiciones:  Art.  1892.  La  cesi6n  de  un  cr6dito  personal,  d  cualquier 
titulo  que  se  haga,  no  tendrd  efecto  entre  el  cedente  y  el  cesionario  sine  en  virtud  de  la 
entrega  del  titulo.  —  1893.  La  cesion  no  surte  efecto  contra  el  deudor  ni  contra  terceros, 
mientras  no  ha  sido  notificada  por  el  cesionario  al  deudor,  6  aceptada  por  fete.  —  1894.  La 
notificaci6n  debe  hacerse  con  exhibicion  del  titulo,  que  llevara  anotado  el  traspaso  del 
derecho,  con  la  designacion  del  cesionario  y  bajo  la  firma  del  cedente.  —  1895.  La  aoeptaci6n 
consistird  en  un  hecho  que  la  suponga,  como  la  litis  contestaci6n  con  el  cesionario,  un  prin- 
cipio  de  pago  al  cesionario,  etc.  —  1896.  Al  no  haber  la  notificaci6n  6  aceptaci6n  sobrodichaa, 
podrd  el  deudor  pagar  al  cedente,  6  embargarse  el  er^dito  por  acreedores  del  cedente;  y  en 
general,  se  considerard  existir  el  cr4dito  en  manos  del  cedente,  respecto  del  deudor  y  terceros. 
—  1897.  La  cesion  de  un  cr^dito  comprende  sus  fianzas,  privileglos  6  hipotecas;  pero  no 
traspasa  las  excepciones  personales  del  cedente.  —  1898.  El  que  cede  un  cr^dito  d  titulo 
oueroso  se  hace  responsable  de  la  existencia  del  cr^dito  al  tiempo  de  la  cesi6n,  esto  es,  de  que 
verdaderamente  le  pertenecia  en  ese  tiempo;  pero  no  se  hace  responsable  de  la  solvencia  del 
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197.  K  the  purchaser  without  just  cause  refuses  to  receive  the  goods  sold, 
the  vendor  can  apply  for  rescission  of  the  sale  and  for  damages,  or  the  payment  of 
the  price  with  legal  interest,  placing  the  merchandise  at  the  disposition  of  the  Com- 
mercial Court,  with  a  view  to  its  deposit  and  sale  by  auction  on  accoimt  of  the 
purchaser. 

The  vendor  can  likewise  apply  for  the  deposit  whenever  the  purchaser  delays  the 
acceptance  of  the  goods,  and  in  this  case  the  expenses  of  transfer  of  the  merchandise 
to  the  depository  and  its  preservation  there  shall  be  borne  by  the  latter. 

198.  If  the  vendor  does  not  deliver  the  merchandise  sold  within  the  time  stipul- 
ated, the  purchaser  may  apply  for  fulfilment  or  rescission  of  the  contract,  and  in 
either  case  reparation  of  the  losses  he  has  sustained. 

199.  A  purchaser  who  has  contracted  for  a  fixed  quantity  of  merchandise 
in  bulk  is  under  no  obHgation  to  receive  a  portion  of  it,  under  promise  of  the  sub- 
sequent dehvery  of  the  remainder. 

But  if  the  purchaser  accepts  partial  delivery,  the  sale  shall  be  considered,  as 
regards  the  portion  received,  as  having  been  fulfilled,  even  when  the  vendor  does 
not  deUver  the  remainder. 

In  this  case  the  purchaser  can  compel  the  vendor  to  completely  fulfil  the  contract 
or  to  pay  the  damages  caused  by  the  incomplete  fulfilment. 

200.  The  purchaser  has  the  right  of  requiring  the  vendor  to  make  and  deliver 
an  invoice  of  the  merchandise  sold,  and  to  place  at  the  foot  thereof  a  receipt  for 
the  total  price  or  for  the  part  which  he  has  paid. 

If  no  objection  is  raised  against  the  contents  of  the  invoice  within  8  days 
following  the  delivery  of  the  same,  it  shall  be  considered  as  irrevocably  accepted. 

201.  Delay  in  payraent  of  the  price  of  the  thing  sold,  after  it  ought  to  have  been 
made  in  accordance  with  the  terms  of  the  contract,  renders  the  purchaser  liable 
for  payment  of^mercantUe  interest  on  the  amount  owing  to  the  vendor. 

Title  III.    Of  Exchange  (Barter). 

202.1)  Commercial  exchange  is  governed  by  the  same  rules  as  apply  to  pur- 
chase and  sale,  in  so  far  as  they  are  not  opposed  to  the  nature  of  such  contract. 

Title  IV.    Of  the  Assignment  and  Transfer  of  Rights  (choses  in  action). 

203.2)  The  assignment  or  transfer  of  rights  and  documents  is  effected,  if  they  are 
to  the  order  of  the  creditor,  by  indorsement  in  the  form  and  with  the  effects  enacted 
by  this  Code;  if  they  are  to  a  person  named,  by  assignment  notified  to  the  party 
liable;  and  if  to  bearer  by  simple  deUvery  of  the  document  of  title. 

^)  The  provisions  of  the  Civil  Code  as  to  exchange  are  as  follows:  Ait.  1888.  Exchange 
(baiter)  is  a  contract  in  which  the  parties  mutually  undertake  to  give  one  kind  of  or 
particular  object  for  another.  —  1889.  Exchange  shall  be  considered  as  perfected  by 
mere  agreement;  unless  one  or  both  of  the  things  are  real  property  or  hereditary  rights 
of  succession,  in  which  case,  for  the  perfecting  of  the  contract,  a  public  docuraent  shall  be 
necessary.  — 1890.  Things  which  cannot  be  sold  cannot  be  exchanged.  Nor  are  persons  competent 
to  contract  an  exchange  who  are  not  competent  to  contract  a  sale.  — 1891.  The  provisions  relating 
to  ptirohase  and  sale  are  applicable  to  an  exchange,  so  far  as  they  are  not  opposed  to  the  nature 
of  the  contract.  Each  party  to  the  exchange  shall  be  considered  to  be  vendor  of  the  thing  he  grants, 
and  the  fair  price  of  it  at  the  date  of  the  contract  shall  be  considered  as  the  price  he  pays  for 
what  he  receives  in  exchange.  —  ^)  Title  XXV  of  the  Civil  Code  on  "Assignment  of  Rights" 
contains  the  following  provisions:  Art.  1892.  Assignment  of  a  personal  claim,  under  whatever 
title,  shaU  have  no  effect  between  the  assignor  and  the  assignee,  except  by  virtue  of  the  deUvery 
of  the  document  of  title.  —  1893.  The  assignment  has  no  effect  against  the  debtor  or  against 
third  persons,  until  the  debtor  has  had  notice  from  the  assignee  or  has  acknowledged  it.  —  1894. 
The  notification  must  be  accompanied  by  production  the  document  of  title,  which  must  bear  a 
note  of  the  assignment,  with  particulars  as  to  the  assignee,  under  the  signature  of  the  assignor.  — 
1895.  Acceptance  shall  consist  in  an  act  which  causes  its  presumption,  e.g.  litis  contestatio  with  the 
assignee,  commencement  of  payment  to  an  assignee,  etc.  — 1896.  In  the  absence  of  the  said  notifi- 
cation or  acceptance,  the  debtor  may  pay  the  assignor,  or  attach  the  debts  due  by  creditors  of  the 
assignor  and  in  general  the  claim  shall  be  considered  to  exist  in  the  hands  of  the  assignor,  as  regards 
the  debtor  and  third  persons.  — 1897.  The  assignment  of  a  claim  includes  its  sureties,  privileges  and 
mortgages;  the  personal  defences  of  the  assignor,  however,  do  not  pass.  — 1898.  The  person  who 
assigns  a  debt  for  valuable  consideration  is  responsible  for  the  existence  of  the  debt  at  the  time 
of  the  transfer,  that  is,  of  the  genuineness  thereof  at  such  time ;  he  is  not  responsible,  however,  for 
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Titulo  V.    Del  trasporte  por  tierra,  lagos,  caoales  6  rios  navegables. 
Secci6n  I.    Del  trasporte  en  general. 

204.  El  trasporte  es  un  contrato  en  virtud  del  cual  uno  se  obliga,  por  cierto 
precio,  a  conducir  de  un  lugar  a  otro,  por  tierra,  lagos,  rios^  6  canales  navegables, 
personas  que  ejerzan  el  comercio  6  viajen  por  alguna  operacion  de  trafioo,  6  meroa- 
derias  ajenas,  y  a  entregar  estas  a  la  persona  a  quien  vayan  dirigidas. 

Llamase  porteador  el  que  contrae  la  obligacion  de  conducir. 

El  que  hace  la  conduccion  por  agua,  toma  el  nombre  de  patron  6  barquero. 

Denominase  oargador,  remitente  6  consignante  el  que,  por  cuenta  propia  6 
ajena,  encarga  la  conduccion. 

Se  Uama  consignatario  la  persona  a  quien  se  envian  las  mercaderias. 

Una  misma  persona  puede  ser,  a  la  vez,  cargador  y  consignatario. 

La  cantidad  que  el  oargador  se  obliga  a  pagar  por  la  conduccion  se  Uama  porte. 

El  que  ejerce  la  industria  de  hacer  trasportar  personas  6  mercaderias,  por  sus 
dependientes  asalariados  y  en  vehiculos  propios,  6  que  se  haUen  a  su  servicio,  se 
llama  empresario  de  trasporte,  aunque  algunas  veces  ejecute  el  trasporte  por  si  mismo. 

205.  Aunque  el  trasporte  imponga  la  obligacion  de  hacer,  el  que  se  obliga  a 
conducir  personas  6  mercaderias  puede,  bajo  su  responsabilidad,  encargar  la  conduc- 
cion a  un  tercero. 

En  este  caso,  el  que  primitivamente  ha  tomado  sobre  si  la  obligacion  de  conducir, 
conserva  su  caracter  de  porteador  respecto  del  cargador  con  quien  ha  tratado,  y  toma 
el  caracter  de  cargador  respecto  del  que  efectivamente  haga  la  conduccion  de  las 
personas  6  mercaderias. 

206.  El  trasporte  es  rescindible  a  voluntad  del  cargador,  antes  6  despues  de 
comenzado  el  viaje:  en  el  primer  caso,  el  cargador  pagara  al  porteador  la  mitad,  y 
en  el  segundo  la  totalidad  del  porte  estipulado. 

207.  Es  tambien  rescindible,  de  parte  de  ambos  contratantes,  por  la  super- 
veniencia,  de  im  suceso  que  impida  emprender  el  viaje,  como  perdida  de  los  efectos, 
declaracion  de  guerra,  prohibicion  de  comerciar,  interoeptacion  de  caminos  por 
tropas  enemigas,  u  otros  acontecimientos  analogos. 

En  cualquiera  de  estos  casos,  la  rescision  se  verifioa  sin  indemnizacion,  y  cada 
una  de  las  partes  sufre  las  perdidas  de  sus  aprestos  y  los  perjuicios  que  le  cause  la 
rescision. 

208.  Las  disposiciones  del  presente  Titulo  son  obUgatorias  a  toda  clase  de 
porteadores,  cualquiera  que  sea  la  denominacion  que  vulgarmente  se  les  aplique, 
inclusive  las  personas  que  se  obliguen  ocasionalmente  a  conducir  pasajeros  6 
mercaderias. 

209.  Hay  empresarios  particulares  y  empresarios  publicos  de  trasporte. 

Son  empresarios  particulares,  los  que,  ejerciendo  la  industria  de  conductor,  no 
han  ofrecido  al  piibUco  sus  servicios,  y  se  encargan  libremente  de  la  conduccion  de 
personas  6  mercaderias  a  precios  convenidos. 

Son  empresarios  publicos,  los  que  tienen  anunciado  y  abierto  al  publico  im 
establecimiento  de  conducciones,  y  las  ejecutan  en  los  periodos,  por  el  precio  y  las 
condiciones  que  prefijan  sus  anuncios. 

Secci6n  II.    De  la  carta  de  porte. 

210.  Llamase  carta  de  porte,  el  documento  que  las  partes  otorgan  para  acreditar 
la  existencia  y  las  condiciones  del  contrato  y  la  entrega  de  las  mercaderias  al  porteador. 


deudor,  si  no  se  oompromete  expresamente  &  ello;  ni,  en  tal  caso,  se  entendera  que  se  hace 
responsable  de  la  solveneia  futura,  sino  solo  de  la  presente,  salvo  que  se  comprenda  expresa- 
mente lo  primera;  ni  se  extendera  la  responsabilidad  sino  hasta  el  monto  del  precio  6  emolu- 
mento  que  hubiere  reportado  de  la  cesion,  a  menos  que  expresamente  se  haya  estipulado  otra 
cosa.  —  1899.  Las  disposiciones  de  este  titulo  no  se  aplicardn  &  las  letras  de  cambio,  pagar6s  & 
la  ordeu,  aociones  al  portador  y  otras  especies  de  transmisidn  que  se  rigen  por  el  C6digo  de  Co- 
mercio 6  por  leyes  epeciales.  Como  se  ve  el  Codigo  civil  se  refiere  al  Codigo  de  Comercio,  al  tratar 
de  las  letras  de  cambio,  pagar^s  a  la  orden,  aociones  al  portador  y  otras  especies  de  transmision. 
El  Codigo  de  Comercio  regula  esta  transmision  en  las  disposiciones  relativas  al  contrato  de 
cambio  y  en  las  relativas  4  las  libranzas  y  pagar6s  (TItulos  VIII  y  IX  del  C6digo  de  Comercio). 
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Title  V.    Of  Transport  by  Land,  Lakes,  Canals  or  Navigable  Rivers. 

Section  I.    Of  Transport  in  General. 

204.  Transport  is  a  contract  by  virtue  of  which  a  person  undertakes  for  a 
certain  price  to  carry  from  one  place  to  another,  by  land,  lakes,  navigable  rivers 
or  canals,  either  persons  who  carry  on  commerce  or  travel  for  any  business  purpose, 
or  foreign  merchandise,  and  to  deliver  the  same  to  the  persons  to  whom  it  is  directed. 

The  person  who  undertakes  the  responsibility  of  transporting  is  called  the  carrier. 

The  person  transporting  by  water  takes  the  description  of  master  or  ferryman. 

The  person  who  for  Ms  own  account  or  for  others  entrusts  the  carriage,  is 
denominated  the  shipper,  forwarder  or  consignor. 

The  person  to  whom  the  merchandise  is  sent  is  called  the  consignee. 

The  amount  which  the  forwarder  is  liable  to  pay  for  the  carriage  is  called  freight 
or  carriage. 

He  who  carries  on  the  business  of  transportiag  persons  or  goods  by  his  paid 
servants  and  in  his  own  vehicles  or  those  at  his  service,  is  called  transporter  {empresa- 
rio  de  trasporte)   even  if  he  sometimes  does  transportation  for  his  own  account. 

205.  Although  the  contract  of  carriage  imposes  the  obUgation  to  transport,  a 
person  who  undertakes  the  obUgation  to  transport  persons  or  goods  may  on  his  own 
responsibihty  entrust  the  carriage  to  a  third  person. 

In  this  case,  the  person  who  originally  took  upon  himself  the  obligation  of  trans- 
porting, preserves  his  character  as  carrier  as  regards  the  forwarder  with  whom  he  has 
contracted,  and  takes  the  character  of  forwarder  in  respect  to  the  person  who  actu- 
ally performs  the  transportation  of  the  persons  or  goods. 

206.  The  contract  of  carriage  may  be  rescinded  at  the  will  of  the  forwarder, 
before  or  after  the  commencement  of  the  journey;  in  the  first  case  the  forwarder 
must  pay  to  the  carrier  one  half,  and  in  the  second  case,  the  whole,  of  the  carri- 
age stipulated. 

207.  It  may  also  be  rescinded  by  either  party  on  the  happening  of  any  event 
which  prevents  the  joiuney  being  undertaken,  such  as  loss  of  the  effects,  declaration 
of  war,  prohibition  of  trade,  interception  of  the  route  by  the  enemy's  troops,  and  other 
similar  circumstances. 

In  any  of  these  cases,  the  rescission  is  effected  without  compensation,  and  each 
of  the  parties  suffers  the  losses  of  his  preparation  and  the  disadvantages  which 
the  rescission  causes  him. 

208.  The  provisions  of  this  Title  are  obhgatory  on  all  classes  of  carriers,  whatever 
may  be  the  partictilar  denomination  commonly  appUed  to  them,  including  those 
persons  who  occasionally  undertake  the  carriage  of  passengers  or  merchandise. 

209.  There  are  private  and  also  public  undertakers  of  transport. 

Those  are  private  carriers  who,  carrying  on  the  business  of  transporters,  do  not 
make  any  public  offer  of  their  services,  and  voluntarily  undertake  the  transport 
of  persons  and  merchandise  at  agreed  prices. 

Those  are  public  carriers,  who  hold  themselves  out  by  pubUc  advertisement 
as  open  to  undertake  carriage,  and  do  so  at  the  times,  and  prices,  and  under  the 
conditions,  mentioned  in  their  advertisements. 

Section  II.    Of  the  Contract  of  Carriage   (Way  Bill). 

210.  The  document  executed  by  the  parties  to  evidence  the  existence  and  the 
conditions  of  the  contract,  and  the  delivery  of  the  goods  to  the  carrier  is  called  the 
way  bill. 

the  solvency  of  the  debtor,  if  he  does  not  expressly  become  responsible  for  the  same ;  nor  in  such 
case  shall  it  be  understood  that  he  makes  himself  responsible  for  future  solvency,  but  only  for 
the  present,  unless  the  former  is  expressly  agreed  upon;  nor  does  the  responsibility  extend 
beyond  the  amount  of  the  price  or  consideration  mentioned  in  the  assignment  unless  it  is  otherwise 
expressly  stipvilated.  —  1899.  The  provisions  of  this  Title  do  not  apply  to  bills  of  exchange, 
promissory  notes  to  order,  shares  to  bearer,  or  other  kinds  of  transfers  which  are  governed  by 
the  Commercial  Code  or  by  special  laws.  It  will  be  seen  that  the  Civil  Code  refers  to  the  Commercial 
Code,  as  regards  bills  of  exchange,  promissory  notes,  shares  to  bearer  and  other  kinds  of  transfers. 
The  Conunercial  Code  regulates  this  transfer  in  the  provisions  relative  to  the  contract  of  exchange, 
and  in  those  relative  to  drafts  and  promissory  notes  (Titles  VIII  and  IX  of  the  Commercial  Code). 
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211.  Los  remitentes  de  mercaderias,  los  comisionistasde  trasporte,  y  los  portea- 
dores  pueden  exigir  mutuamente,  como  comprobante  de  su  convenio,  una  carta  de 
porte,  fechada  y  firmada,  que  se  extendera  por  duplicado,  y  en  que  se  exprese: 
1.°  El  nombre,  apellido  y  domicilio  del  cargador,  del  porteador  y  del  consig- 
natario;  —  2.°  La  naturaleza,  cantidad  y  marca  de  los  objetos  que  se  remiten; 
—  3.°  El  lugar  en  que  debe  hacerse  la  entrega;  —  4.°  El  plazo  en  que  ella  ha 
de  efectuarse;  —  5.°  El  precio  de  la  conduccion;  y  —  6.*^  La  indemnizacion  a 
cargo  del  porteador  por  algun  retardo,  si  se  pactare. 

La  carta  de  porte  puede  ser  nominativa,  a  la  orden,  6  al  portador. 

La  omision  de  alguna  de  las  precedentes  enunciaoiones,  puede  suplirse  con 
cualquiera  especie  de  prueba. 

Pero  en  ningun  caso  podra  el  cargador  hacer  responsable  al  porteador,  de 
perdidas  6  averias  de  efectos  que  no  se  ban  expresado  en  la  carta  de  porta,  ni 
pretender  que  los  efectos  expresados  en  ella  tenian  una  calidad  superior  &  la 
enunciada. 

212.  El  cesionario,  endosatario  6  portador  de  la  carta  de  porte  se  subroga  en 
todas  las  obligaciones  y  derechos  del  cargador. 

213.  La  omision  de  alguna  de  las  enunciaoiones  que  prescribe  el  art.  211,  no 
destruye  el  merito  probatorio  de  la  carta  de  porte,  y  las  designaoiones  omitidas 
podran  ser  suplidas  por  cualquier  especie  de  prueba  legal.- 

214.  No  se  admitiran  contra  el  tenor  de  la  carta  de  porte  otras  excepciones  que 
las  de  falsedad,  omision  y  error  involuntario. 

215.  En  falta  de  carta  de  porte,  la  entrega  de  la  carga  hecha  por  el  cargador  al 
porteador,  podra  justificarse  por  cualquier  medio  probatorio. 

Seccion  III.    De  las  obligaciones  y  derechos  del  cargador. 

216.  El  cargador  esta  obligado  &  entregar  las  mercaderias  al  porteador  bien 
acondicionadas  y  en  el  tiempo  y  lugar  convenidos,  y  a  suministrarle  los  documentos 
necesarios  para  el  Ubre  transito  6  pasaje  de  la  carga. 

217.  No  habiendo  carta  de  porte,  6  no  enimciandose  en  eUa  el  estado  de  las 
mercaderias,  se  presume  que  ban  sido  entregadas  al  porteador  sanas  y  en  buena 
condicion. 

218.  No  verificandose  la  entrega  de  los  efectos  en  el  tiempo  y  paraje  convenidos, 
podra  el  porteador  solicitar  la  rescision  del  contrato  y  el  pago  de  ^a  mitad  del  porte 
estipulado ;  pero  si  pref iriese  Uevar  a  cabo  la  conduccion,  el  cargador  debera  pagarle 
el  aumento  de  costas  que  le  ocasionare  el  retardo  de  la  entrega. 

219.  Los  comisos,  multas,  y  en  general  todos  los  daiios  y  perjuicios  que  sufriere 
el  porteador  por  estar  desprovisto  de  los  documentos  indispensables  para  el  expedite 
pasaje  de  las  mercaderias,  seran  de  la  exclusiva  responsabilidad  del  cargador. 

220.  Las  mercaderias  se  trasportan  &  riesgo  y  ventura  de  la  persona  que  in- 
vistiere  el  cargo  de  propietario  de  ellas;  y  por  consiguiente  seran  de  su  cuenta  las 
perdidas  y  averias  que  sufran  durante  la  conduccion,  por  caso  fortuito,  fuerza  mayor 
6  vicio  propio  de  las  mismas  mercaderias. 

Son  casos  de  fuerza  mayor,  los  accidentes  adversos  que  no  pueden  preverse  ni 
impedirse  por  la  prudencia  y  los  medios  propios  de  los  hombres  de  la  profesion 
respectiva. 

Pero  es  responsable  el  porteador:  1.°  Si  un  hecbo  6  culpa  suya  bubiere  con- 
tribuido  al  advenimiento  del  caso  fortuito ;  —  2.  °  Si  no  bubiere  empleado  toda  la 
dUigencia  y  pericia  necesaria  para  hacer  cesar  6  atenuar  los  efectos  del  acoidente  6 
averia;  y  —  3.°  Si  en  la  carga,  conduccion  6  guarda  de  las  mercaderias  no  hubiere 
puesto  la  dihgencia  y  el  cuidado  que  acostumbran  los  porteadores  inteligentes  y 
precavidos. 

221.  Aun  cuando  el  cargador  no  sea  propietario  de  las  mercaderias,  sufrira 
las  perdidas  y  averias  de  ellas,  siempre  que  en  la  redaccion  de  la  carta  de  porte  les 
hubiere  atribuido  una  distiuta  cahdad  gen^rica  de  la  que  realmente  tuvieren. 

En  ningun  caso  podra  el  cargador  hacer  responsable  al  porteador  de  las  perdidas 
6  averias  que  sufrieren  los  electos  que  no  se  ban  expresado  en  la  carta  de  porte;  ni 
pretender  que  los  efectos  expresados  en  la  carta  tenian  una  calidad  superior  i  la 
enunciada  en  eUa. 
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211.  The  forwarders  of  the  goods,  the  transport  agent,  and  the  carriers,  can 
mutually  require  as  evidence  of  their  agreement,  a  contract  of  carriage  (way  biU), 
executed  and  signed,  in  dupUcate,  in  which  shall  be  stated;  1.  The  name,  occupation, 
and  address  of  the  forwarder,  of  the  carrier  and  of  the  consignee;  —  2.  The  nature, 
quantity,  and  mark  of  the  objects  forwarded;  —  3.  The  place  where  delivery  is  to 
be  made;  —  4.  The  time  in  which  it  must  be  effected;  —  5.  The  price  of  the  carriage; 
and  —  6.  The  penalty  payable  by  the  carrier  for  any  delay,  if  so  agreed. 

The  way  bill  may  be  nominative  (to  name),  to  order,  or  to  bearer. 

The  omission  of  any  of  the  above-mentioned  particulars  can  be  supphed  by 
any  method  of  proof. 

In  no  case,  however,  can  the  forwarder  make  the  carrier  responsible  for  loss 
of  or  damage  to  effects  which  have  not  been  mentioned  in  the  contract,  nor  claim 
that  the  goods  mentioned  in  it  are  of  greater  value  than  that  stated. 

212.  The  assignee,  endorsee,  or  bearer  of  the  way  bill  is  subrogated  to  all  the 
liabilities  and  rights  of  the  forwarder. 

213.  The  omission  of  any  of  the  particulars  mentioned  in  Art.  211  does  not 
destroy  the  value,  as  evidence,  of  the  way  biU,  and  the  particulars  omitted  can  be 
supplied  by  any  kind  of  legal  evidence. 

214.  No  defences  against  the  tenor  of  the  way  biU  shall  be  admitted,  except 
fraud,  omission,  or  involuntary  mistake. 

215.  Failing  a  way  bill,  deUvery  of  the  goods  by  the  forwarder  to  the  carrier 
can  be  proved  by  any  method  of  proof. 

Section  III.    Of  the  Obligations  and  Rights  of  the  Forwarder. 

216.  The  forwarder  must  deliver  the  goods  to  the  carrier  in  good  condition  and 
at  the  time  and  place  agreed,  and  obtain  all  the  necessary  documents  for  the  free 
transit  or  passage  of  the  goods. 

217.  If  there  is  no  way  biU,  or  if  it  contains  no  particulars  of  the  condition  of 
the  goods,  they  shall  be  considered  to  be  sound  and  in  good  condition. 

218.  If  the  deUvery  of  the  goods  is  not  effected  in  the  time  and  at  the  place 
agreed,  the  carrier  can  apply  for  rescission  of  the  contract  and  the  payment  of  half 
of  the  freight  agreed;  if  however  he  should  prefer  to  proceed  with  the  transport,  the 
forwarder  must  pay  him  the  increased  costs  which  the  delay  in  deUvery  may  cause 
him. 

219.  Seizures,  fines,  and  generally,  all  damages  the  carrier  may  suffer  by  being 
deprived  of  the  documents  indispensable  for  the  uninterrupted  carriage  of  the  goods 
shall  be  the  sole  responsibility  of  the  forwarder. 

220.  The  goods  are  forwarded  at  the  risk  and  hazard  of  the  person  who  holds 
the  position  of  owner  of  them;  and  consequently  the  losses  and  damage  suffered  by 
them,  during  the  transportation  by  fortuitous  event,  vis  major,  or  inherent  vice 
of  the  goods,  shall  be  for  his  account. 

Accidents  which  cannot  be  foreseen  or  prevented  by  prudence  or  the  proper 
methods  of  men  of  such  caUing,  are  cases  of  vis  major. 

The  carrier  is,  however,  responsible:  1.  If  his  act  or  default  has  contributed  to 
the  happening  of  the  fortuitous  event;  —  2.  If  he  has  not  employed  all  the  neces- 
sary diligence  and  skill  to  abate  or  diminish  the  effects  of  the  accident  or  damage;  and 
—  3.  If  in  the  loading,  forwarding  or  custody  of  the  merchandise,  he  has  not  exercised 
the  diligence  and  care  usual  to  intelligent  and  prudent  carriers. 

221.  Even  when  the  forwarder  is  not  the  owner  of  the  merchandise,  he  must 
suffer  the  loss  of  and  damage  to  the  same,  unless  in  the  terms  of  the  contract  of 
carriage  he  has  attributed  to  them  a  different  generic  quaUty  from  that  they  really 
have. 

In  no  case  can  the  forwarder  make  the  carrier  responsible  for  the  losses  or  damage- 
which  effects  not  mentioned  in  the  way  bill  may  suffer;  nor  can  he  claim  that  the 
effects  expressed  in  the  way  bill  have  a  quality  superior  to  that  mentioned  in  it. 
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222.  Sin  embargo  de  lo  dispuesto  en  el  precedente  articulo,  las  perdidas,  faltas 
6  averias,  seran  de  cuenta  del  porteador,  si  hubieren  ocurrido  por  infideUdad  6  dolo 
de  su  parte,  sin  perjuicio  de  la  aplicacion  de  las  penas  correspondientes  al  deHto. 

223.  El  cargador  puede  variar  el  destine  y  consignaci6n  de  las  mercaderias 
mientras  estuvieren  en  camino;  y  el  porteador  debera  cumpUr  la  orden  que  para 
este  efecto  recibiere,  con  tal  que  al  impartirsela  se  le  devuelva  el  dupUcado  de  la 
carta  de  porte. 

CumpUendo  la  orden  sin  este  requisito,  el  porteador  serd  responsable  de  los 
danos  y  perjuicios  que  acredite  la  persona  damnificada  por  el  cambio  de  destino  6 
consignaoion. 

224.  Si  la  variacion  de  destino  exigiere  el  cambio  de  rata  6  un  viaje  mas  largo 
y  dispendioso,  el  cargador  y  porteador  acordaran  la  alteracion  que  haya  de  hacerse 
en  el  porte  estipulado;  y  en  defecto  de  acuerdo,  el  porteador  cumplird  su  obUgacion 
entregando  las  mercaderias  en  el  lugar  que  designe  el  contrato. 

225.  Si  el  valor  de  las  mercaderias  fuere  insuficiente  para  cubrir  el  porte  y  los 
gastos  de  conservacion,  y  por  este  motivo  no  quisiere  recibirlas  el  consignatario,  el 
cargador  debera  pagarlos. 

226.  El  cargador  tiene  preferencia  sobre  todos  los  acreedores  del  porteador, 
para  ser  pagado  del  importe  de  la  indemnizacion  a  que  tenga  derecho  por  causa  de 
retardo,  perdidas,  faltas  6  averias,  con  el  valor  de  las  bestias,  carruajes,  barcas, 
aparejos  y  demas  instrumentos  principales  6  accesorios  del  trasporte. 

Seccion  IV.    De  las  obligaciones  y  derechos  del  porteador. 

227.  El  porteador  esta  obUgado  a  recibir  las  mercaderias  en  el  tiempo  y  lugar 
convenidos,  a  cargarlas  segun  el  uso  de  personas  inteligentes  y  a  emprender  y  concluir 
el  viaje  en  el  plazo  y  por  el  camino  que  senale  el  contrato. 

La  violacion  de  cualquiera  de  estos  deberes  impone  al  porteador  la  respon- 
sabUidad  de  todos  los  danos  y  perjuicios  causados  al  cargador. 

228.  No  habiendo  plazo  prefijado  para  cargar  las  mercaderias,  el  porteador 
debera  recibirlas  y  conducirlas  en  el  primer  viaje  que  emprenda,  al  lugar  a  que 
fueren  destiaadas. 

229.  Si  la  ruta  no  estuviere  designada,  el  porteador  podra  elegir,  habiendo  dos 
6  mas,  la  que  mejor  le  aoomode,  con  tal  que  la  elegida  se  dirija  via  recta  al  punto  en 
que  deba  entregar  las  mercaderias. 

230.  La  variacion  voluntaria  de  la  ruta  convenida,  hace  responsable  al  porteador, 
tanto  de  las  perdidas,  faltas  6  averias,  sea  cual  fuere  la  causa  de  que  provengan, 
como  de  la  multa  que  se  hubiere  estipulado. 

231.  Si  despues  de  comenzado  el  viaje,  sobreviniere  un  accidente  de  fuerza 
m.ayor  que  impida  continuarlo,  el  porteador  podra  resciudir  el  contrato,  6  continuar 
el  viaje  tan  pronto  como  se  haya  removido  el  obstaculo,  por  otra  ruta  6  por  la 
designada. 

Elegida  la  rescision,  podra  depositar  la  carga  en  el  lugar  mas  inmediato  al  de  su 
destino  6  retornarla  al  de  su  procedencia,  cobrando  el  porte  a  prorrata  del  camino 
andado,  tanto  de  ida  como  de  vuelta;  no  pudiendo  exceder,  en  ningun  caso,  del  porte 
integro. 

Si  la  ruta  que  tomare  fuere  mas  largay  dispendiosa  que  laprimitiva,  el  portea- 
dor tendra  derecho  a  aumento  de  porte;  pero  si  despues  de  aUanado  el  obstaculo 
continuare  el  viaje  por  la  ruta  primitiva,  no  podra  exigir  indemnizacion  alguna  por 
el  retardo  sufrido. 

232.  El  porteador  es  responsable  de  todas  las  infracciones  de  las  leyes,  orde- 
nanzas  y  reglamentos  que  cometiere,  tanto  en  el  curso  del  viaje,  como  en  la  entrada 
al  lugar  del  destino  de  las  mercaderias. 

Si  la  infraccion  hubiere  sido  formahnente  ordenada  por  el  cargador  6  consig- 
natario, el  porteador  tendra  recurso  contra  6stos,  por  la  responsabilidad  civil  a  que 
hubiere  sido  condenado. 

233.  Contratado  un  vehiculo  para  que  vaya  de  vaoio  con  el  exclusive  objeto 
de  cargar  mercaderias  de  un  lugar  determinado  a  otro,  el  porteador  tiene  derecho 
al  porte  estipulado,  aunque  no  verifique  la  conducci6n,  si  justificare  que  el  cargador 
6  su  comisionista  no  le  ban  entregado  las  mercaderias  ofrecidas,  y  que  d  pesar  de  sus 
diUgencias  no  ha  conseguido  otra  carga  para  el  lugar  de  su  destino. 
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222.  Notwithstanding  the  provisions  of  the  preceding  Article,  the  losses, 
deficiencies  or  damage  shall  be  borne  by  the  carrier  if  they  have  occurred  by 
reason  of  infidelity  or  fraud  on  his  part,  without  prejudice  to  the  appHcation 
of  the  penalties  relative  to  the  offence. 

223.  The  forwarder  can  vary  the  destination  and  consignment  of  the  goods 
while  they  are  in  transit;  and  the  carrier  must  fulfil  any  such  order  he  may  receive, 
on  condition  that  on  informing  him  the  duphcate  contract  of  carriage  shall  be  returned 
to  him. 

If  the  carrier  fulfils  the  order  without  this  requisite,  he  shall  be  responsible  for 
the  damages  accruing  to  the  person  injured  by  the  change  in  destination  or  consign- 
ment. 

224.  If  the  variation  of  destination  necessitates  a  change  of  route,  or  a  longer 
and  more  expensive  journey,  the  forwarder  and  the  carrier  shall  agree  as  to  the  al- 
teration to  be  made  in  the  freight  agreed;  and  in  default  of  agreement,  the  carrier 
shall  fulfil  his  obligation  by  delivering  the  goods  at  the  place  mentioned  in  the  contract. 

225.  If  the  value  of  the  merchandise  is  insufficient  to  cover  the  freight  and 
the  expenses  of  preservation,  and  for  this  reason  the  consignee  refuses  to  accept 
them,  the  forwarder  shall  pay  them. 

226.  The  forwarder  has  a  preference  over  aU  the  creditors  of  the  carrier,  for 
payment  of  the  amount  of  compensation  accruing  to  him|by  reason  of  delay,  losses, 
defaults  or  damages,  in  respect  of  the  value  of  the  cattle,  wagons,  barges,  plant 
and  other  principal  instruments  and  accessories  of  transportation. 

Section  IV.     Of  the  Obligations  and  Rights  of  the  Carrier. 

227.  The  carrier  is  obliged  to  receive  the  merchandise  at  the  time  and  place 
agreed,  to  load  it  in  the  maimer  of  intelligent  persons  and  to  commence^and  conclude 
the  journey  in  the  time  and  by  the  route  fixed  in  the  contract. 

The  violation  of  any  of  these  duties  imposes  on  the  carrier  the^responsibiUty 
for  aU  the  damages  caused  to  the  forwarder. 

228.  If  no  period  is  fixed  for  loading  the  merchandise,  the  carrier'must  receive 
it  and  carry  it  in  the  first  journey  he  undertakes  to  the  place  of  its  destination. 

229.  If  the  route  is  not  indicated,  the  carrier  may,  if  there  are  two  or  more,  elect 
to  use  that  most  convenient  to  him,  provided  that  the  one  chosen  goes  directly  to 
the  point  where  the  goods  are  to  be  delivered. 

230.  The  voluntary  variation  of  the  agreed  route  makes  the  carrier  responsible 
for  all  losses,  defalcations  or  damages,  whatever  may  be  the  cause  from  which  they 
proceed,  as  also  for  the  penalty  which  may  be  agreed. 

231.  If,  after  the  commencement  of  the  journey,  an  accident  occurs  by  vis  major 
which  prevents  its  continuation,  the  carrier  can  rescind  the  contract,  or  continue 
the  journey  as  soon  as  the  obstacle  is  removed,  by  another  route  or  by  that  appointed. 

If  rescission  is  selected,  he  can  deposit  the  goods  in  the  nearest  place  to  their 
destination  or  retmn  them  to  the  place  from  which  they  proceeded,  recovering  freight 
proportionate  to  the  journey  covered,  both  going  and  coming;  in  any  case,  how- 
ever, the  entire  freight  cannot  be  exceeded. 

If  the  route  that  he  takes  is  longer  or  more  expensive  than  the  original,  the 
carrier  has  the  right  to  increase  the  freight;  if,  however,  after  disposal  of  the  obstacle 
he  continues  the  journey  by  the  original  route  he  cannot  demand  any  compensation 
for  the  delay  suffered. 

232.  The  carrier  is  responsible  for  all  breaches  of  the  laws,  ordinances,  and  regul- 
ations he  commits,  both  in  the  course  of  the  journey  and  on  arrival  at  the  place  of 
destiaation  of  the  goods. 

If  the  breach  has  been  formally  ordered  by  the  forwarder  or  consignee,  the 
carrier  has  a  right  of  recoiu-se  against  them  for  the  civil  responsibility  to  which  he 
has  been  condemned. 

233.  If  a  vehicle  is  hired  which  goes  empty  with  the  exclusive  object  of  loading 
merchandise  from  a  particular  place  to  another,  the  carrier  has  the  right  to  the 
stipulated  freight,  although  the  carriage  is  not  completed,  if  it  is  proved  that  the 
forwarder  or  his  agent  has  not  deHvered  the  merchandise  offered,  and  thatjin'spite  of 
the  carrier's  diligence  he  has  obtained  no  other  freight  for  the  place  of  his  destination. 

5* 


o 


35  Ecuador:  Cod.  Com.     Libro  II.    Contratos  y  obligaoiones.     Tit.  V.    Trasporte. 

246.1)  Tienen  privilegio  sobre  todos  los  demd.s  acreedores  los  porteadores  y  comi- 
sionistas  de  trasporte  sobre  los  objetos  trasportados,  por  el  precio  de  su  trasporte  y 
por  los  gastos  legitimos  hechos  en  las  mercaderlas  6  por  causa  de  eUas. 

Este  privilegio  cesa:  1.°  Si  las  mercaderias  hubiesen  pasado  4  tercer  poseedor, 
por  titulo  legitimo,  despu6s  de  trascurridos  tres  dias  desde  la  entrega;  y  —  2." 
Si  dentro  de  los  treinta  dias  siguientes  4  la  entrega,  el  porteador  no  hiciere  uso  de 
su  derecho,  aunque  las  mercaderias  no  hayan  pasado  a  tercer  poseedor. 

En  ambos  casos,  solo  queda  A  los  porteadores  el  derecho  de  simples  acree- 
dores personales. 

247.  La  responsabilidad  del  porteador,  por  perdidas,  desfalcos  y  averias,  se 
extingue:  1.°  Por  la  recepci6n  de  las  mercaderias  y  el  pago  del  porte  y  gastos,  salvo 
que  cualquiera  de  estos  actos  fuere  ejecutado  bajo  la  competente  reserva.  El  canje 
del  original  de  las  cartas  de  porte  prueba  la  recepcion  de  las  mercaderias  y  el  pago 
de  porte  y  gastos ;  —  2.  °  Si  el  consignatario  recibiere  los  bultos  que  presenten  senales 
exteriores  de  faltas  6  averias,  y  no  protestare  en  el  acto  usando  de  su  derecho;  — 
—  3.°  Si,  notandose  sustraccion  6  dano  al  tiempo  de  abrir  los  bultos,  el  consig- 
natario no  hiciere  reclamacion  alguna  dentro  de  las  veinticuatro  horas  siguientes 
a  la  recepcion;  y  —  4.°  Por  la  prescripcion  de  seis  meses  en  las  expediciones  reaU- 
zadas  dentro  de  la  RepubUca,  y  de  un  ano  en  las  dirigidas  a  territorio  extranjero. 

En  caso  de  perdida,  la  prescripcion  principiara  a  correr  desde  el  dia  en  que 
debieron  ser  entregadas  las  mercaderias,  y,  en  el  de  averia,  desde  la  fecha  de  la 
entrega. 

248.  Las  disposiciones  del  articulo  precedente  se  refieren  exclusivamente  a 
las  responsabilidades  provenientes  del  mero  hecho  6  culpa  del  porteador. 

Las  que  nazcan  de  infraccion  que  constituya  crimen  6  deUto,  solo  se  extingue 
por  el  vencimiento  de  los  plazos  que  establece  el  Codigo  Penal. 

Seccion  V.    De  las  obligaciones  y  derechos  del  consignatario. 

249.  El  consignatario  debe:  1.°  Otorgar  al  porteador  recibo  de  las  mercaderias 
que  este  le  entregare,  siempre  que  por  no  existir  carta  de  porte  no  pudiere  canjearse 
el  original  y  el  dupUcado ;  —  2.  °  Pagar  el  porte  y  gastos  dentro  de  las  veinticuatro 
horas  del  recibo  de  las  mercaderias. 

Secci6n  VI.    Reglas  relativas  al  trasporte,  ajustado  con  empresarios 

publicos. 

250.  Son  empresarios  ptibhcos  de  trasporte  los  que  tienen  animciado  y  abierto 
al  pubhco  un  establecimiento  de  conduccion  de  mercaderias  6  pasajeros,  para  ejecu- 
tarla  en  los  periodos,  por  el  precio  y  con  las  condiciones  que  prefijan  sus  anuncios. 

251.  Las  disposiciones  de  la  seccion  precedente  son  apUoables  a  los  empresarios 
ptibhcos  de  trasporte,  en  cuanto  no  se  opongan  a  las  especiales  contenidas  en  esta 
seccion  y  a  los  reglamentos  que  dicte  la  autoridad  competente  para  regularizar  el 
ejercicio  de  su  industria. 

252.^  El  trasporte  de  pasajeros  6  mercaderias  se  entiende  ajustado  bajo  las 
condiciones  que  contengan  los  reglamentos  ptibhcos  y  los  anuncios  de  la  empresa,  sin 
perjuicio  del  derecho  de  las  partes  para  agregar  otras. 

253.  Los  conductores  de  carruajes  6  cabaUerias,  los  jefes  de  estaci6n  y  los 
patrones  de  barco  pueden  recibir  pasajeros  y  efectos  durante  el  viaje,  y  recibiendolos 
imponen  al  empresario  todas  las  obhgaciones  concemientes  al  porteador. 

I)  La  ley  mercantil  establece  aqui  una  excepcion  del  derecho  civil  comiin,  dando  d  los 
porteadores  y  comisionistas  de  transporte  privilegio  sobre  todos  los  demds  acreedores  sobre 
los  objetos  transportados.  Por  la  ley  civil  el  acarreador  6  empresario  de  transporte  tiene  pre- 
ferencia  para  el  pago  en  caso  andlogo,  pero  es  preferencia  de  2.a  clase  tinioamente  y  viene,  por 
tanto,  despues  de  los  cr6ditos  de  l.a  clase  que  son  los  gastos  funerales,  de  ultima  enfermedad, 
salaries  de  criados,  erudites  del  fisco  por  impuestos  fiseales,  etc.  Dice  asi  el  Art.  2456  del  C6digo 
civil:  Art.  2456.  A  la  segunda  clase  de  cr^ditos  pertenecen  los  de  las  personas  que  enseguida 
se  enumeran:  —  1.°  El  posadero  sobre  los  efectos  del  deudor  introducidos  por  6ste  en  la  po- 
sada,  mientras  permanezcan  en  ella  y  hasta  el  valor  de  lo  que  se  deba  por  alojamiento,  ex- 
pensas  y  danoB ;  —  2.  °  El  acarreador  6  empresario  de  transportes  sobre  los  efectos  acarreados, 
que  tenga  en  su  poder  6  en  el  de  sus  agentes  6  dependientes,  hasta  el  valor  de  lo  que  se  deba 
por  aoarreo,  expensas  y  danos;  con  tal  que  dichos  efectos  sean  de  la  propiedad  del  deudor.  Se 
presume  que  son  de  la  propiedad  del  deudor  los  efectos  introducidos  por  el  en  la  posada,  6 
acarreados  de  su  cuenta;  —  3.°  El  acreedor  prendario  sobre  la  prenda. 
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246.1)  Carriers  and  transport  agents  have  preference  over  all  other  creditors, 
as  regards  the  objects  carried,  for  the  price  of  the  transport  and  for  the  legal  expenses 
incurred  for  the  merchandise  or  on  account  thereof. 

Such  privilege  ceases :  1 .  If  the  merchandise  has  passed  to  a  third  person  by  lawful 
title,  after  the  expiration  of  three  days  from  deUvery;  and  —  2.  If  within  thirty 
days  after  deUvery  the  carrier  has  not  exercised  his  right,  although  the  merchandise 
has  not  passed  to  a  third  person. 

In  both  cases,  the  carrier  only  retains  the  rights  of  an  ordinary  personal  creditor. 

247.  The  responsibility  of  the  carrier  for  losses,  defalcations  and  damage,  is 
extiQguished :  1.  By  acceptance  of  deUvery  of  the  merchandise  and  payment  of  the 
freight  and  expenses,  vmless  any  such  acts  are  performed  under  sufficient  reserve. 
The  exchange  of  the  original  of  the  way  bill  proves  acceptance  of  the  goods  and  pay- 
ment of  the  freight  and  expenses;  —  2.  If  the  consignee  receives  the  packages  which 
shew  external  signs  of  defects  or  damage  and  makes  no  immediate  protest  that  he 
will  exercise  his  right;  —  3.  If  at  the  time  of  opening  the  packages,  the  consignee 
becomes  aware  of  diminution  or  damage,  and  does  not  claim  within  the  twenty- 
four  hours  following  his  acceptance;  and  —  4.  By  prescription  ia  six  months,  as 
regards  claims  made  in  the  Republic,  and  one  year  in  the  case  of  foreign  claims. 

In  case  of  loss,  prescription  begins  to  run  from  the  day  on  which  delivery  of 
the  merchandise  should  have  been  made,  and  in  the  case  of  damage  from  the  date  of 
delivery. 

248.  The  provisions  of  the  preceding  Article  refer  exclusively  to  the  liabilities 
occurring  from  the  mere  act  or  default  of  the  earner. 

Those  which  arise  from  a  breach  amounting  to  a  crime  or  delict  are  only  ex- 
tinguished by  effluxion  of  the  time  enacted  in  the  Penal  Code. 

Section  V.     Of  the  Obligations  and  Rights  of  the  Consignee. 

249.  The  consignee  must:  1.  Issue  to  the  carrier  a  receipt  for  the  goods  which 
the  latter  delivers,  in  case  owing  to  the  non-existence  of  a  way  bill  the  original  and 
duplicate  cannot  be  exchanged;  —  2.  Pay  the  freight  and  expenses  within  24  hours 
of  receipt  of  the  merchandise. 

Section  VI.     Rules  as  to  Transport  arranged  with  Public  Carriers. 

250.  Those  who  advertise  and  open  to  the  public  an  establishment  for  the 
carriage  of  merchandise  and  passengers  at  the  time  stated,  and  for  the  price,  and 
under  the  conditions  fixed,  in  the  advertisements  are  pubUc  carriers. 

251.  The  provisions  of  the  preceding  Section  are  applicable  to  pubUc  carriers, 
in  so  far  as  they  are  not  opposed  to  those  specially  contained  in  this  Section  and  to 
the  rules  issued  by  the  Authority  competent  to  regulate  the  exercise  of  their  industry. 

252.  The  transport  of  passengers  or  goods  is  understood  to  be  subject  to  the 
conditions  contained  in  the  public  regulations  and  the  advertisements  of  the  carriers, 
without  prejudice  to  the  rights  of  the  parties  to  add  others. 

253.  The  drivers  of  waggons  or  horse  troops,  chiefs  of  stations  and  masters  of 
vessels  can  receive  passengers  and  goods  dm-ing  the  journey,  and  the  reception  thereof 
imposes  on  the  undertaker  aU  the  obligations  relating  to  carriers. 

1)  The  mercantile  law  here  enacts  an  exception  to  the  Civil  Common  Law,  giving  carriers 
and  transport  agents  privilege  over  all  other  creditors  as  regards  the  things  transported.  By  the 
Civil  Law  the  carrier  or  transport  contractor  has  a  preferential  right  to  payment  in  similar  cir- 
cumstances, but  this  preference  is  only  of  second  class  and  comes  after  elaims^of  the  first  class, 
which  are  funeral  expenses,  expenses  of  last  illness,  wages  of  servants,  fiscal  claims  for  municipal 
taxes,  etc.  —  Art.  2456  of  the  Civil  Code  runs:  Art.  2456.  To  the  second  class  of  claims  belong 
those  of  the  persons  enumerated  as  follows:  1.  The  innkeeper,  over  the  effects  of  the  debtor 
brought  by  the  latter  into  the  inn,  so  long  as  they  remain  there,  and  up  to  the  amoim.t  owing  for 
lodging,  expenses,  and  damage ;  —  2.  The  carrier  or  transport  contractor,  .over  the  effects  carried 
which  are  in  his  power  or  that  of  his  agents  and  employees,  up  to  the  amount  owing  for  carriage, 
expenses  and  damages;  so  long  as  the  said  effects  are  the  property  of  the  debtor.  It  is  presumed 
that  those  goods  are  the  property  of  the  debtor  which  are  brought  by  him  into  the  inn  or  carried 
for  his  account;  —  3.  The  secured  creditor  over  the  subject-matter  of  the  security. 
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Pero  si  en  el  transito  hubiere  oficinas  encargadas  de  la  recepci6n  6  inscripcion, 
solo  ellas  podran  admitir  pasajeros  y  recibir  carga. 

254.  Los  empresarios  publicos  estan  obligados;  1.°  A  llevar  un  registro  en 
que  asienten  por  orden  progresivo  de  numeros,  el  dinero,  efectos,  cofres,  valijas  y 
paquetes  que  conduzcan;  —  2.°  A  dar  a  los  pasajeros  billetes  de  asiento,  6  4  otorgar 
recibos  6  conocimientos  de  los  objetos  que  se  les  entregue  para  trasportar;  y  — 
3.  °  A  emprender  y  concluir  sus  viajes  en  los  dias  y  boras  que  fijaren  sus  anuncios, 
aun  cuando  no  est6n  tornados  todos  los  asientos,  ni  tengan  los  efectos  necesarios 
para  completar  la  carga. 

265.  Los  empresarios  deben  bacer  los  asientos  en  sus  registros  aun  cuando 
el  viajero  6  cargador  se  opongan  a  eUo. 

256.  El  pasajero  6  cargador  estaran  obligados  a  declarar,  a  requerimiento  del 
empresario,  de  sus  agentes  6  factores,  el  contenido  de  los  paquetes,  cofres  6  bultos, 
cualquiera  que  sea. 

257.  Los  pasajeros  no  estan  obligados  a  bacer  registrar  los  sacos  de  noche, 
valijas  6  maletas  que,  segun  costumbre,  no  pagan  porte;  pero  si  los  entregan  a  los 
conductores  en  los  momentos  de  la  partida,  los  empresarios  quedan  obligados  &  la 
restitucion. 

258.  En  caso  de  perdida  de  los  objetos  entregados  a  los  empresarios,  a  sus 
agentes  6  factores,  el  pasajero  6  cargador  debera  acreditar  su  entrega  e  importe. 

Si  la  prueba  fuere  imposible  6  insuficiente  para  fijar  el  valor  de  los  objetos  per- 
didos,  se  diferira  el  juramento  al  pasajero  6  cargador  acerca  de  este  solo  punto. 

Despues  de  prestado  el  juramento,  el  Juez  determinara  prudencialmente  la 
cantidad  que  deban  pagar  los  empresarios,  por  via  de  indemnizacion,  atendida  la 
clase  y  moralidad  del  reclamante,  su  posibUidad  pecuniaria  y  las  ciroustancias 
especiales  del  caso. 

259.  Los  empresarios  no  seran  responsables  del  dinero,  alhajas,  documentos  6 
efectos  de  gran  valor  que  contengan  los  cofres,  paquetes  6  cajones  trasportados,  si  al 
tiempo  de  la  entrega  no  hubieren  declarado  su  contenido. 

260.  Los  billetes  irapresos  que  entreguen  los  empresarios  con  clausulas  Umi- 
tativas  de  su  responsabUidad  a  una  deter minada  cantidad,  no  los  eximen  de  indem- 
nizar,  con  arreglo  a  los  articulos  precedentes,  las  perdidas  sufridas  por  los  pasajeros 
y  cargadores. 

Titulo  VI.    De  las  compafiias  de  comercio  y  de  las  cuentas  en 

participacion. 

Seccion  I.    Disposiciones  generales. 

261.1)  La,  compania  de  comercio  es  un  contrato  en  que  dos  6  mas  personas 
unen,  bajo  ciertos  pactos,  sus  capitales  6  industria  para  emprender  operaciones 
mercantiles  y  participar  de  sus  utiUdades. 

1)  El  Art.  2040  del  Codigo  civil  dice  asi:  Art.  2040.  Soeiedad  6  compania  es  un  con- 
trato en  que  dos  6  mas  personas  estipulan  poner  algo  en  comun,  con  el  fin  de  dividir  entre 
ei  los  beneficios  que  de  ello  provengan.  La  soeiedad  forma  una  persona  juridica,  distinta  de 
los  socios  individualmente  considerados.  El  Art.  2042  dice:  2042,  No  hay  soeiedad,  si  cada 
uno  de  los  socios  no  pone  alguna  cosa  en  comiin,  ya  consista  en  dinero  6  efectos,  ya  en  una 
industria,  servicio  6  trabajo  apreciable  en  dinero.  Tampoco  hay  soeiedad  sin  participacion 
de  beneficios.  No  ae  entiende  por  boneficio  el  puramento  moral,  no  apreciable  en  dinero.  El 
Art.  2046  dice:  2046.  La  soeiedad  puode  ser  civil  6  comercial.  Son  sooiedades  comerciales  laa 
que  se  forman  para  negocios  que  la  ley  califica  de  actos  de  comercio.  Las  otras  son  sociedadea 
civiles.  El  Art.  2047  dice:  2047.  Podra  estipularse  quo  la  soeiedad  que  se  contrae,  aunque 
no  comercial  por  su  naturaleza,  se  sujete  a  las  reglas  de  la  soeiedad  comercial.  El  Art.  2048 
dice:  2048.  La  soeiedad,  sea  civO  6  comerical,  puede  ser  coleotiva,  en  comandita  6  an6nima. 
Es  soeiedad  colectiva  aquella  en  que  todos  los  socios  administran  por  si  6  por  un  mandatario 
elegido  de  comiin  acuerdo.  Es  soeiedad  en  comandita  aquella  en  que  uno  6  m4s  de  los  socioa 
se  obligan  solamente  hasta  el  valor  de  bus  aportes.  Soeiedad  an6nima  es  aquella  en  que  el 
fondo  social  es  suministrado  por  aoeionistas  que  s61o  son  responsables  por  el  valor  de  sus 
acciones,  y  no  es  conocida  por  la  designacion  de  individuo  alguno,  sino  por  el  objeto  d  quo 
la  soeiedad  se  destine. 
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If,  however,  on  the  route  there  are  offices  charged  with  the  reception  and  regis- 
tration, those  only  can  admit  passengers  and  receive  goods  for  carriage. 

254.  Public  carriers  are  obliged :  1.  To  keep  a  register  in  which  are  to  be  entered 
in  numerical  order,  the  money  effects,  boxes,  trunks  and  packets  they  carry;  — 
2.  To  give  passengers  tickets  for  seats  and  to  issue  receipts  or  acknowledgments 
of  the  objects  dehvered  to  them  for  transport;  and  —  3.  To  commence  and  conclude 
their  journeys  on  the  days  and  hours  fixed  in  their  advertisements,  even  though  all 
places  are  not  engaged,  nor  sufficient  effects  to  complete  the  load. 

255.  The  carriers  must  make  the  entries  in  their  registers  even  if  the  passenger 
or  forwarder  is  opposed  to  it. 

256.  The  passenger  or  forwarder  shall  be  obliged  to  declare  on  the  demand  of 
the  carrier  or  his  agents  or  managers,  the  contents  of  the  packets,  trunks  or  bales, 
whichever  they  may  be. 

257.  The  passengers  are  not  obUged  to  register  their  personal  luggage  which 
according  to  custom  is  free  of  charge;  but  if  they  deUver  it  to  the  conductors  at 
the  time  of  setting  out  the  carriers  are  hable  to  restore  it. 

258.  In  the  event  of  the  loss  of  objects  dehvered  to  the  carriers,  their  agents 
or  managers,  the  passenger  or  forwarder  must  prove  dehvery  and  value. 

If  the  evidence  is  incapable  of  or  insufficient  for  fixing  the  value  of  the  objects 
lost,  then  the  passenger  or  forwarder  shaU  make  a  declaration  on  oath  on  this  point 
alone. 

After  the  oath  is  taken,  the  Judge  shaU  determine  prudently  the  amount  the 
carrier  must  pay  by  way  of  compensation,  considering  the  class  and  morahty  of 
the  claimant,  his  pecuniary  position  and  the  special  circumstances  of  the  case. 

259.  Carriers  are  not  responsible  for  money,  jewels,  documents  or  effects  of 
high  value,  contained  in  packages  or  boxes  transported,  if  their  contents  have  not 
been  declared  at  the  time  of  deUvery. 

260.  Printed  tickets  issued  by  carriers  with  clauses  Umiting  their  responsibiUty 
to  a  fixed  sum,  give  no  exemption  from  liability  for  compensation  in  accordance  with 
the  previous  Articles  for  losses  sustained  by  the  passengers  or  forwarders. 


Title  VI.    Of  Commercial  Associations  and  Accounts  in  Participation. 

Section  I.    General  Provisions. 

261.1)  A  commercial  association  is  a  contract  by  which  two  or  more  persons 
unite,  under  certain  terms,  their  capital  or  industry,  for  undertaking  mercantile 
operations  and  participating  in  their  results. 

1)  Art.  2040  of  the  Civil  Code  runs:  Art.  2040.  Association  is  a  contract  in  which  two  or 
more  persons  agree  to  place  anything  in  common,  with  the  object  of  dividing  amongst  them  the 
benefits  to  be  derived  therefrom.  The  association  is  a  juridical  person,  which  is  considered  distinct 
from  the  individual  members.  Art.  2042,  runs:  2042.  There  is  no  association  unless  each  of  the 
members  or  partners  places  some  thing  in  common,  whether  it  consists  of  money  or  effects,  or 
of  an  industry,  service  or  work,  capable  of  being  assessed  in  money.  Still  less  can  there  be  a 
partnership  without  participation  of  profits.  By  profit  it  is  not  intended  to  indicate  the  purely 
moral  profit  not  assessable  in  money.  —  Art.  2046,  runs:  2406.  The  association  may  be  civil  or 
commercial.  Commercial  associations  are  those  formed  for  business  which  the  law  qualifies  as  acts 
of  commerce.  Others  are  civil  associations.  —  Art.  2047,  runs:  2047.  It  may  be  agreed  that 
an  association  which  is  incorporated,  though  not  commercial  by  its  nature,  shall  subject  itself  to 
the  rules  of  a  commercial  association.  —  Art.  2048,  runs:  2048.  An  association,  or  partnership, 
whether  civil  or  commercial,  may  be  ordinary  (unlimited),  limited  or  a  joint  stock  company.  An 
ordinary  (unlimited)  partnership  is  that  in  which  all  the  members  take  part  in  the  manage- 
ment, either  by  themselves  or  through  a  representative  appointed  by  common  agreement.  The 
limited  partnership  is  that  in  which  one  or  more  of  the  members  are  liable  only  up  to  the 
amount  of  their  contributions.  A  joint  stock  company  is  that  in  which  the  associated  capital 
is  administered  by  shareholders  who  are  only  responsible  for  the  amount  of  their  shares,  and 
which  is  not  known  by  the  description  of  any  individuals,  but  by  the  object  for  which  the 
company  is  formed. 
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Se  rige  este  contrato  por  las  disposiciones  de  este  Codigo,  por  las  del  Codigo  Civil 
y  por  los  convenios  de  las  partes. 

262.  Hay  tres  especies  de  companias  de  comercio;  a  saber:  La  compania  en 
nombre  colectivo;  —  La  compania  en  comandita,  simple  6  dividida  por  acciones; 
y  —  La  compania  anonima. 

Estas  tres  especies  de  companias  constituyen  personas  juridicas. 

La  ley  reconoce,  ademas,  la  compania  accidental  6  cuentas  en  participacion. 

263.  El  domicOio  de  la  compania  esta  en  el  lugar  que  determine  el  contrato 
constitutivo  de  la  compania. 

Si  no  estuviere  expresado  en  el  contrato,  y  la  compania  tuvlere  varios  estable- 
cimientos  en  distintas  plazas,  se  entenderd,  que  el  domicUio  esta  en  la  plaza  del 
establecimiento  principal. 

264.  Si  un  nuevo  socio  es  admitido  en  una  compania  ya  constituida,  responde 
al  par  de  los  otros  de  todas  las  obligaciones  contraidas  por  la  compania  antes  de  su 
admision,  aunque  la  razon  social  cambie  por  causa  de  su  admision. 

La  convencion  en  contrario  entre  los  socios  no  produce  efecto  respecto  de  ter- 
ceros. 

265.  El  tercero  que  se  asocie  a  uno  de  los  socios  para  participar  en  las  utilida- 
des  y  perdidas  que  puedan  corresponder  a  este,  no  tiene  ninguna  relacion  juridica 
con  la  compania. 

266.  Los  acreedores  personales  de  un  socio  no  podran  ejecutar,  durante  la 
compania,  el  aporte  que  este  hubiere  introducido.  Ni  sus  utiHdades,  sino  despues 
que  con  estas  se  hay  an  cubierto,  primero,  lo  que  en  cualquier  caso  le  correspondiera 
por  las  obligaciones  sociales.  Podra,  si,  constituirse  embargo  sobre  el  sobrante  que 
hubiere  a  su  favor,  cubiertas  que  scan  las  obhgaciones  sociales.  El  depositario  que 
fuera  encargado  de  este  embargo  no  tendra  accion  alguna  en  las  operaciones  sociales, 
pudiendo  tan  solo  exigir  la  exhibicion  de  los  hbros  de  contabihdad  e  impedir  judicial- 
mente  la  ejecucion  de  negocios  que  puedan  mermar  la  parte  del  socio  embargada. 

El  socio  cuya  accion  hubiere  sido  embargada,  quedara  excluido  de  un  nuevo 
contrato  social,  mientras  su  accion  erta  embargada,  y  el  depositario  podra 
exigir  la  Uquidacion  de  la  sociedad  a  la  expiracion  del  contrato  social. 

Seccion  II.    De  la  compania  en  nombre  colectivo. 

267.  La  Compaiiia  en  nombre  colectivo  se  contrae  entre  dos  6  mas  personas 
que  hacen  el  comercio  bA,jo  una  razon  6  nombre  social.  Solo  los  nombres  de  los  socios 
pueden  hacer  parte  de  la  razon  social. 

La  razon  social  es  la  formula  enunciativa  de  los  nombres  de  todos  los  socios, 
6  de  algunos  de  ellos,  con  la  agregacidn  de  estas  palabras:  "y  compania". 

268.  El  menor  y  la  mujer  casada,  aunque  tengan  autorizacion  general  para 
comerciar,  la  necesitan  especial  para  asociarse  en  una  compania  en  nombre  colectivo. 
La  autorizacion  se  les  concedera  en  los  t6rminos  prescritos  en  los  articulos  9.°  y 
siguientes  de  este  C6digo. 

269.  Todos  los  socios  de  la  compaiiia  en  nombre  colectivo  estaran  sujetos  a 
responsabUidad  solidaria  por  todos  los  actos  que  ejecutaren  eUos  6  cualquiera  de 
eUos  bajo  la  razon  social,  siempre  que  el  que  los  ejecutare  estuviese  autorizado  para 
obrar  por  la  compania. 

Si  en  el  acto  constitutivo  de  la  compania  solo  uno  6  algunos  de  los  socios  ban 
sido  autorizados  para  obrar  y  frrmar  por  eUa,  solo  la  firma  y  los  actos  de  estos,  bajo 
la  razon  social,  obUgan  a  la  compaftia.  Todo  socio,  cuyo  nombre  esta  incluido  en 
la  razon  social,  estara  autorizado  para  tratar  por  la  compaiiia  y  obUgarla. 

A  falta  de  disposicion  especial  en  el  contrato  social,  se  entiende  que  todos  los 
socios  tienen  la  facultad  de  obrar  y  firmar  por  la  compania. 

270.  El  comanditaiio  y  el  que  no  siendo  socio  tolerare  la  inclusion  de  su  nom- 
bre en  la  razon  social  de  una  compaiiia  en  nombre  colectivo,  queda  soUdariamente 
responsable  de  las  obhgaciones  contraidas  por  la  compania. 

271.  No  se  reputan  socios,  para  los  efectos  de  la  empresa  social,  los  dependientes 
de  comercio  a  quienes  se  haya  senalado  una  porcion  de  las  utUidades  en  retribucion 
de  su  trabajo. 
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Such  contracts  are  governed  by  the  provisions  of  this  Code,  by  those  of  the 
Civil  Code,  and  by  the  agreements  of  the  parties. 

262.  There  are  three  kinds  of  commercial  associations,  namely:  The  ordinary 
(unUmited)  partnership;  — The  limited  partnership,  simple  or  divided  by  shares;  and 
—  The  joint  stock  company. 

These  three  varieties  of  associations  are  juridical  persons. 
The  law  also  recognizes  the  casual  (accidental)  partnership  or  account  in 
participation. 

263.  The  domicile  of  the  association  is  in  the  place  appointed  by  the  contract 
of  association  constituting  it. 

If  none  is  mentioned  in  the  contract  and  the  association  has  various  estabUsh- 
ments  in  distinct  places,  it  shall  be  understood  that  the  domicile  is  in  the  place  of 
the  principal  estabUshment. 

264.  If  a  new  member  is  admitted  into  an  association  already  formed,  he  is  re- 
sponsible equally  with  the  others  for  all  obUgations  contracted  by  the  association 
before  his  admission,  even  although  the  firm  name  is  changed  owing  to  his  admission. 

An  agreement  among  the  members  to  the  contrary  is  void  as  against  third  persons. 

265.  A  third  person  who  associates  himself  with  one  of  the  members  in  the 
participation  of  the  profits  and  losses  that  relate  to  him,  has  no  legal  relation  to  the 
association. 

266.  The  personal  creditors  of  a  partner  cannot  issue  execution  against  the  share 
that  he  has  introduced,  during  the  existence  of  the  partnership. 

Nor  against  his  profits,  umess  after  what  he  is  in  any  case  Hable  for  in  respect 
of  the  partnership  obUgations  has  first  been  covered. 

They  can  nevertheless  seize  the  surplus  which  stands  to  his  credit  after  the 
partnership  obUgations  due  from  him  have  been  covered.  The  depositary  who  is 
entrusted  with  this  seizure  shaU  not  have  any  right  of  interference  in  the  partnership 
transactions,  being  only  entitled  to  require  production  of  the  books  of  accotmt,  and 
to  judicially  prevent  the  transaction  of  business  which  might  diminish  the  share  of 
the  partner  against  whom  seizure  is  made. 

The  partner  whose  share  has  been  attached  is  excluded  from  a  fresh  partner- 
ship contract  while  his  share  remains  charged,  and  the  depositary  can  require  the 
Uquidation  of  the  partnership  at  the  expiration  of  the  contract  of  association. 

Section  II,     Of  the  Ordinary   (unlimited)   Partnership, 

267.  An  ordinary  partnership  is  contracted  between  two  or  more  persons  who 
carry  on  business  under  a  partnership  style  or  name.  Only  the  names  of  partners 
can  appear  in  the  partnership  style. 

The  partnership  style  is  the  form  containing  the  names  of  all  or  any  of  the 
partners  with  the  addition  of  the  words  "y  compania"  (and  Co.) 

268.  A  minor  or  married  woman,  although  having  a  general  authority  to  trade, 
requires  special  authority  to  become  a  member  of  a  partnership.  The  authority  will 
be  granted  on  the  conditions  prescribed  in  Articles  9  and  those  foHowing  in  this 
Code. 

269.  AU  the  partners  are  under  joint  UabiUty  for  all  acts  done  by  them  or  any 
of  them  under  the  partnership  style,  provided  those  who  perform  such  acts  are 
authorized  to  act  on  behalf  of  the  partnership. 

If  in  the  partnership  contract  only  one  or  some  of  the  partners  have  been  au- 
thorized to  act  and  sign  on  behalf  of  the  partnership,  only  their  signatures  or  acts, 
in  the  firm  name,  bind  the  firm.  Every  partner  whose  name  is  included  in  the  part- 
nership style  is  authorized  to  act  for  the  firm  and  make  it  Uable. 

Trailing  special  provisions  in  the  partnership  contract,  it  is  understood  that  all 
the  partners  are  authorized  to  act  and  sign  on  behalf  of  the  partnership. 

270.  A  Umited  partner,  or  anyone  not  being  a  partner,  who  permits  the  inclusion 
of  his  name  in  the  partnership  style  of  an  ordinary  partnership,  becomes  jointly 
Uable  for  the  obUgations  contracted  by  the  firm. 

271.  Commercial  assistants  to  whom  a  portion  of  the  profits  has  been  aUotted 
as  remuneration  for  their  services,  are  not  considered  partners  as  regards  the  effects 
of  the  partnership  vmdertaking. 


38  Ecuador:  C6d.  Com.     Libro  II.    Contratos  y  obligaciones.     Tit.  VI.    CompafSios. 

272.  Los  socios  en  nombre  colectivo  no  pueden  tomar  interds  en  otra  compaiiia 
que  tenga  el  mismo  objeto,  sin  el  consentimiento  de  los  otros  socios. 

Se  presume  el  consentimiento  si,  preexistiendo  ese  interns  al  celebrarse  el  con- 
trato,  era  conocido  de  los  otros  socios  y  no  se  convino  expresamente  en  que  cesare. 

273.  Los  socios  no  pueden  hacer  operaciones  por  su  propia  cuenta  ni  por  la  de 
un  tercero  en  la  misma  especie  de  comercio  que  hace  la  compania. 

274.  En  caso  de  contravencion  k  los  dos  articulos  precedentes,  la  compania 
tiene  derecbo  a  retener  las  operaciones  como  hechas  por  cuenta  propia,  6  a  reclamar 
el  rezarcimiento  de  los  perjuicios  sufridos.  Este  derecho  se  extingue  por  el  trascurso 
de  tres  meses,  contados  desde  el  dia  en  que  la  compaiiia  tenga  noticia  de  la  operaci6n, 
salvo  lo  dispuesto  en  el  art.  280. 

Seccion  III.    De  la  compania  en  comandita  simple. 

275.  La  compania  en  comandita  simple  se  contrae  entre  uno  6  muchos  socios, 
solidariamente  responsables,  y  otro  ti  otros,  simples  suministradores  de  fondos, 
Uamados  socios  comanditarios. 

Es  dirigida  bajo  una  razon  social  que  debe  ser,  necesariamente,  el  nombre  de 
uno  6  varios  de  los  socios,  solidariamente  responsables;  no  pudiendo  incluirse  el  de 
ningtin  comanditario. 

276.  Cuando  en  una  compaiiia  en  comandita  baya  dos  6  mds  socios  nombrados 
y  solidarios,  ya  administren  los  negocios  de  la  compania  todos  juntos,  6  ya  uno  6 
varios  por  todos,  regiran,  respecto  de  estos,  las  reglas  de  compaiiias  en  nombre 
colectivo,  y  respecto  de  los  meros  suministradores  de  fondos,  las  de  la  compania  en 
comandita. 

Las  disposiciones  de  los  articulos  272,  273  y  274  se  aplican  a  los  socios  obligados 
in  solidum. 

277.  Los  socios  comanditarios  solo  responden  por  los  actos  de  la  compania  con 
el  capital  que  pusieron  6  debieron  poner  en  eUa. 

Si  a  los  comanditarios  se  hubiere  pagado  por  los  capitales,  intereses  6  dividendo 
de  utiUdades  prometidas  en  el  acto  social,  no  estar^n  obligados  a  restituirlos,  si  de 
los  balances  sociales  hechos  de  buena  fe,  segun  los  cuales  se  acord6  el  pago,  resultaren 
beneficios  suficientes  para  acordarlo. 

Pero  si  ocurriere  diminucion  del  capital  social,  &te  debe  reintegrarse  con  las 
utilidades  sucesivas,  antes  de  que  se  hagan  ulteriores  pagos  6  dividendos. 

278.  Los  comanditarios  no  pueden  ejecutar  acto  alguno  de  administracion,  ni 
ser  empleados  en  negocios  de  la  compania,  ni  aun  como  apoderados  de  los  socios 
gestores. 

Esta  prohibicion  no  se  extiende  4  los  contratos  que  la  compania  baga  por  su 
cuenta  con  los  comanditarios  como  los  baria  con  cualquiera  otra  casa  de  comercio. 

279.  Si  los  comanditarios  infringieren  el  articulo  anterior,  seran  solidariamente 
responsables,  como  los  socios  en  nombre  colectivo,  de  todas  las  obligaciones  de  la 
compania. 

Secci6n  IV.    Disposiciones  comunes  a  la  compania  en  nombre 
colectivo  7  d  la  en  comandita  simple. 

280.  Pueden  ser  excluidos  de  la  compania:  1.°  El  socio  administrador  que  se 
sirve  de  la  f irma  6  de  los  capitales  sociales  en  provecbo  propio ;  que  comete  f raude  en 
la  administracion  6  en  la  contabiUdad  que  se  ausenta  y,  requerido,  no  vuelve  ni 
justifica  la  causa  de  su  ausencia;  —  2.°  El  socio  que  se  ingiere  en  la  administracion 
sin  estar  autorizado  por  el  contrato  de  compaiiia;  —  3.°  El  socio  que,  constituido 
en  mora,  no  hace  el  pago  de  su  cuota  social;  —  4.°  El  socio  que  quiebra;  y  — 
5.  °  En  general,  los  socios  que  faltan  gravemente  al  cumplimiento  de  sus  obligaciones 
sociales. 

El  socio  excluido  no  queda  libre  del  rezarcimiento  de  los  daiios  y  perjuicios  que 
hubiere  causado. 

281.  Por  la  exclusion  del  socio  no  se  acaba  la  sociedad. 

El  socio  excluido  queda  sujeto  a  las  perdidas  hasta  el  dia  de  la  exclusion.  La 
compaiiia  puede  retener  sus  utilidades  hasta  la  formacidn  del  balance. 
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272.  Ordinary  partners  may  not  take  any  interest  in  another  association  having 
the  same  object,  without  the  consent  of  the  other  partners. 

Their  consent  is  presumed,  if,  the  interest  being  in  existence  before  the  contract 
is  entered  into,  it  was  known  to  the  other  partners,  and  it  was  not  expressly  agreed 
that  it  should  cease. 

273.  Partners  may  not  operate  for  their  own  account,  nor  for  that  of  a  third 
person,  in  the  same  kind  of  business  as  that  carried  on  by  the  firm. 

274.  In  case  of  contravention  of  the  two  preceding  Articles,  the  firm  has  the 
right  to  allow  the  operations  to  remain  as  though  made  on  their  own  account,  or  to 
claim  compensation  for  damages  suffered.  This  right  is  extinguished  at  the  ex- 
piration of  three  months,  reckoned  from  the  day  on  which  the  firm  receives  notice 
of  the  operation;  saving  the  provision  in  Art.  280. 

Section  III.     Of  the  Simple  Limited  Partnership. 

275.  A  simple  Umited  partnership  is  contracted  between  one  or  more  partners 
jointly  responsible,  and  another  or  others  who  are  mere  investors  of  capital,  called 
Umited  partners. 

It  is  carried  on  under  a  firm  name  which  must,  of  necessity,  be  that  of  one  or 
some  of  the  partners  who  are  jointly  responsible;  the  name  of  a  limited  partner  may 
not  be  included. 

276.  When  in  a  limited  partnership  there  are  two  or  more  members  named  and 
jointly  responsible,  whether  they  jointly  or  only  one  or  some  of  them  on  behalf  of 
the  others,  administer  the  business  of  the  partnership,  the  rules  relating  to  ordinary 
partnerships  as  regards  such  partners  apply,  and  as  regards  mere  investors  of  capital, 
the  rules  of  limited  partnership  govern. 

The  provisions  of  Arts.  272,  273  and  274  apply  to  partners  jointly  liable. 

277.  Limited  partners  are  only  liable  for  the  acts  of  the  firm  to  the  extent  of 
the  capital  they  contribute,  or  ought  to  contribute. 

If  interest  or  dividends  on  their  capital,  as  promised  in  the  partnership  deed, 
have  been  paid  to  the  limited  partners,  they  are  not  liable  to  restore  the  same,  it 
from  the  balance  sheet  made  in  good  faith,  in  accordance  with  which  payment  was 
made,  there  appeared  to  be  sufficient  profits  to  justify  it. 

If,  however,  loss  occurs  to  the  capital  of  the  partnership,  this  must  be  made  up 
again  with  the  successive  profits  before  any  fiuiiher  payments  or  dividends  are  made. 

278.  Limited  partners  cannot  perform  any  act  of  administration  nor  be 
employed  in  the  business  of  the  partnership,  even  as  authorized  substitutes  of  the 
managing  partners. 

This  prohibition  does  not  extend  to  contracts  which  the  firm  makes  for  its 
own  account  with  the  limited  partners,  nor  those  they  make  with  any  other  commer- 
cial house. 

279.  If  the  limited  partners  infringe  the  preceding  Article,  they  will  be  jointly 
hable  as  if  they  were  ordinary  partners,  for  all  obUgations  of  the  partnership. 

Section  IV.    Provisions  common  to  Ordinary  Partnerships  and  Simple 

Limited  Partnerships. 

280.  The  following  may  be  expelled  from  the  partnership:  1.  A  managing 
partner  who  uses  the  signatiu-e  or  the  partnership  capital  for  has  own  advantage, 
who  commits  fraud  in  the  administration  or  conduct  of  the  books,  or  who  absents 
himseK  and  does  not  on  request  return  and  justify  the  cause  of  his  absence;  — 
2.  A  partner  who  intermeddles  in  the  management  without  being  authorized  to  do  so 
by  the  partnership  contract;  —  3.  A  partner  who,  being  in  arrear,  does  not  pay  his 
partnership  share;  —  4.  A  partner  who  becomes  bankrupt;  and  —  5.  Generally,  the 
partners  who  are  guilty  of  grave  default  in  the  fulfilment  of  their  partnership  oblig- 
ations. 

A  partner  who  is  expelled  is  not  discharged  from  making  compensation  for 
damage  which  he  has  caused. 

281.  The  partnership  is  not  dissolved  by  the  expulsion  of  a  partner. 
The  expelled  partner  is  subject  to  the  losses  up  to  the  day  of  expulsion. 
The  partnership  can  retain  his  profits  tiU  the  formation  of  the  balance  sheet. 
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Tambi^n  queda  obligado  a  terceros  por  las  obligaciones  que  la  compania  con- 
traiga  hasta  el  dia  en  que  el  acto  6  la  sentencia  de  exclusi6n  sea  registrada  y  fijada 
en  el  Juzgado  de  Comercio. 

Secci6n  V.    De  las  companias  en  comandita  por  acciones. 

282.  El  capital  de  la  compania  en  comandita  puede  dividirse  en  acciones  6 
cupones  de  accion  de  un  valor  igual,  nominativo  6  al  portador. 

Las  disposiciones  de  los  arts.  275,  276  y  277  se  apfican  a  esta  conipaiiia. 

283.  En  estas  companias,  los  socios  gerentes  no  pueden  ser  removidos  de  la 
administracion  social  que  les  compete,  sino  por  las  causales  establecidas  en  el 
art.  280. 

284.  El  ejercicio  de  las  atribuciones  dadas  por  los  estatutos  sociales  d  los 
accionistas  y  a  la  junta  general,  no  hace  incurrir  en  la  obligacion  soUdaria  impuesta 
en  el  art.  279. 

El  accionista  puede  ser  empleado  de  la  compania,  pero  no  puede  darsele  el  uso 
de  la  firma  social  ni  aun  por  poder. 

Secci6n  VI.    De  las  companias  anonimas. 

285.  La  compania  anonima  no  tiene  razon  social,  ni  se  designa  por  el  nombre 
de  ninguno  de  sus  socios  sino  por  el  objeto  para  que  se  forma. 

286.  Se  administra  por  mandatarios  amovibles,  socios  6  no  socios,  por  estipendio 
6  gratvdtamente. 

Estos  admistradores  no  responden  sino  de  la  ejecucion  del  mandato  y  de  las 
obligaciones  que  la  Ley  les  impone  especialmente ;  y  no  contraen  por  razdn  de  su 
administracion  ninguna  obligacion  personal  por  los  negocios  de  la  compania. 

287.  El  capital  de  la  compania  anonima  se  divide  en  acciones  6  cupones  de 
accion  de  un  valor  igual. 

Secci6n  VII.     Disposiciones  comunes  a  la  compania  en  comandita 
por  acciones  y  4  la  compania  an6nima. 

288.  Es  necesaria  la  autorizacion  del  Poder  Legislativo  para  la  constitucion 
de  las  companias  anonimas  6  en  comandita  por  acciones,  que  tengan  por  objeto  la 
construccion  de  carreteras  generales,  canales  de  navegacion,  ferrocarriles  y  cual- 
quiera  empresa  que,  siendo  de  interes  publico,  pida  algun  privilegio  exclusivo. 

289.  Las  otras  companias  anonimas  6  en  comandita  por  acciones  no  pueden 
exlstir  sia  la  aprobacion  del  Juez  de  Comercio. 

Los  que  tengan  por  objeto  el  establecimiento  de  bancos  deberdn  sujetarse  a  las 
disposiciones  de  las  leyes  bancarias^). 

Esta  aprobacion  es  igualmente  necesaria  para  prorrogar  las  companias  que  se 
constituyen  por  tiempo  determinado,  y  para  que  se  disuelvan  antes  del  t6rmino 
estipulado  6  fuera  de  los  casos  previstos  por  la  ley. 

290.  Bl  decreto  en  que  se  niegue  la  autorizacion  de  una  compania  anonima  6  en 
comandita  por  acciones,  sera  motivado. 

291.  Los  promotores  son  personalmente  responsables  de  las  obligaciones  que 
contraigan  para  constituir  la  compania,  salvo  su  reclamo  contra  esta,  si  hubiere 
lugar. 

292.  No  se  puede  aportar  a  la  compania  cosa  mueble  6  inmueble  que  no  corres- 
ponda  al  genero  de  comercio  que  la  compania  se  propone. 

293.  En  la  constitucion  de  la  compania,  los  promotores  no  pueden  reservarse 
en  su  provecho  ningun  premio,  corretaje  6  beneficio  particular  tornado  del  capital 
social  6  representado  en  acciones  u  obligaciones  de  beneficio. 

Sin  embargo,  podran  reservarse  una  parte  de  las  utUidades  durante  un  tiempo 
determinado,  cuyo  pago  no  tenga  lugar  sino  despu6s  de  la  formaci6n  y  aprobacion 
de  los  balances  respectivos. 

Esta  reserva  no  produce  efecto  sino  despues  que  haya  sido  aprobada  en  la  junta 
general  a  que  se  refiere  el  art.  299. 

1)  La  ley  de  Bancos  que  rige  actualmente  en  el  Ecuador  fu6  expedida  el  12  de  Setiembre 
de  1899,  segun  consta  del  ejemplar  que  se  publica  por  separado  del  texto  de  este  C6digo. 
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He  also  remains  liable  to  third  persons  for  obligations  contracted  by  the  firm 
up  till  the  day  on  which  the  act  or  sentence  of  expulsion  is  registered  and  entered  in 
the  Commercial  Court. 

Section  V.     Of  Limited  Partnerships  by  Shares. 

282.  The  capital  of  a  limited  partnership  may  be  divided  into  shares  or  fractions 
of  shares  of  equal  value,  nominative  or  to  bearer. 

The  provisions  of  Arts.  275,  276  and  277  apply  to  this  kind  of  partnership. 

283.  In  these  partnerships  the  managing  partners  cannot  be  removed  from  the 
management  of  the  partnership,  except  for  the  causes  enacted  in  Art.  280. 

284.  The  exercise  of  the  powers  given  by  the  partnership  deed  to  the  shareholders 
and  to  the  general  meeting  causes  no  joint  liability  as  imposed  by  Art.  279. 

A  shareholder  may  be  employed  by  the  firm,  but  he  cannot  be  given  the  use  of 
the  firm  signatiu:e,  even  under  power  of  attorney. 

Section  VI.     Of  Joint  Stock  Companies. 

285.  A  joint  stock  company  has  no  firm  name,  nor  is  it  designated  by  the  name 
of  any  of  its  members,  but  by  the  object  for  which  it  is  formed. 

286.  It  is  administered  by  removable  directors,  who  may  or  may  not  be  members, 
and  may  be  salaried  or  honorary. 

These  directors  are  only  responsible  for  the  execution  of  their  mandate,  and  of 
the  obligations  which  the  law  specially  imposes  upon  them ;  and  they  do  not  contract 
by  reason  of  their  administration  any  personal  obUgation  in  respect  of  the  business 
of  the  comapny. 

287.  The  capital  of  a  joint  stock  company  is  divided  into  shares  or  fractions  of 
shares  of  equal  value. 

Section  VII.    Provisions  common  to  Limited  Partnerships  by  Shares 
and  Joint  Stock  Companies. 

288.  The  authorization  of  the  Executive  Power  is  necessary  for  the  constitution 
of  joint  stock  companies  or  Hmited  partnerships  by  shares,  which  have  for  their 
object  the  construction  of  general  thoroughfares,  navigation  canals,  railways  and 
any  other  undertakings  in  respect  of  which,  being  of  pubUc  interest,  any  exclusive 
privilege  is  asked. 

289.  Other  joint  stock  companies  or  limited  partnerships  divided  into  shares 
cannot  exist  without  the  approval  of  the  Commercial  Judge. 

Those  whose  object  is  the  establishment  of  banks  are  subject  to  the  provisions 
of  the  laws  as  to  banks^). 

Such  approval  is  also  necessary  for  prolonging  companies  which  are  constituted 
for  a  fixed  term  and  for  dissolving  them  before  the  stipulated  time  or  in  cases  other- 
wise not  provided  for  by  the  law. 

290.  The  decree  in  which  the  authorization  of  a  joint  stock  company  or  limited 
partnership  by  shares  is  refused,  shall  give  reasons. 

291.  The  promoters  are  personally  Hable  for  the  obUgations  they  contract  in 
the  formation  of  the  company,  without  prejudice  to  their  claim,  if  any,  over 
against  it. 

292.  Movable  or  immovable  property  which  does  not  correspond  to  the  kind 
of  business  to  be  undertaken  by  the  company  cannot  be  brought  in  or  contributed. 

293.  The  promoters  cannot  in  the  constitution  of  the  company  reserve  to 
themselves  for  their  own  profit  any  premium,  commission  or  special  benefit,  taken 
from  the  capital  of  the  company  or  represented  in  shares  or  preferential  obligations. 

Nevertheless  they  can  reserve  a  part  of  the  profits  during  a  fixed  period,  pay- 
ment of  which  may  not  be  made  imtU  after  the  formation  and  approval  of  the  res- 
pective balance  sheets. 

This  reservation  has  no  effect  imtil  after  it  has  been  approved  at  the  general 
meeting  referred  to  in  Art.  299. 

1)  The  law  as  to  banks  at  present  in  force  in  Ecuador,  was  passed  on  the  12th  September  1899, 
in  accordance  with  the  copy  which  is  published  separately  from  the  text  of  this  Code. 
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No  se  reputa  premio  el  reembolso  de  los  gastos  realmente  hechos  para  promover 
la  constitucion  de  la  compania. 

294.  Para  la  constitucion  definitiva  de  la  compania,  es  necesario  que  est6 
susorita  la  totalidad  del  capital  social;  pero  cuando  se  hicieren  aportes  que  no  con- 
sistan  en  numerario,  6  se  estipularen  ventajas  en  proveclio  particular  de  alguno  6 
algunos  de  los  socios,  deberan  cumpUrse,  ademas,  las  prescripciones  del  art.  299. 
Para  las  compaiiias  que  tengan  por  objeto  el  establecimiento  de  un  banco,  se  obser- 
vara  lo  dispuesto  en  el  inciso  2.°  del  art.  289. 

295.  La  suscripcion  y  las  entregas  se  comprueban  por  una  declaracion  hecha  por 
los  promotores  en  escritura  registrada. 

Como  comprobante  de  esta  escritura  se  archivara  en  la  oficina  de  registro  una 
Usta  de  los  suscriptores,  un  estado  de  las  entregas  en  caja  por  cuenta  de  las  acciones, 
y  una  copia  autorizada  del  contrato  de  la  compania. 

296.  La  compania  no  puede  emitir  acciones  al  portador,  mientras  no  est6  entre- 
gada  en  caja  la  totalidad  del  valor  de  esas  acciones. 

297.  Los  promotores,  despues  de  cumplidas  las  prescripciones  precedentes, 
deben  convocar  a  los  accionistas  para  junta  general,  la  cual  reconoce  y  aprueba  la 
suscripcion  del  capital  y  la  entrega  en  efectivo  de  las  cuotas  sociales,  y  nombra  uno 
6  mas  peritos  para  justipreciar  las  cosas  muebles  6  inmuebles  aportadas  como  capital 
y  las  ventajas  estipuladas  en  provecho  particular  de  algiin  socio. 

298.  Si  algimo  de  los  accionistas  declara  en  la  junta  general  que  no  esta  sufi- 
cientemente  instruido,  puede  pedir  que  la  reunion  se  difiera  por  tres  dias;  y  si  la 
proposicion  es  apoyada  por  un  numero  de  accionistas  que  represente  la  cuarta  parte 
del  capital  suscrito  por  los  concurrentes  a  la  junta,  quedara  6sta  diferida. 

Si  pidieren  termino  mas  largo,  decidira  la  mayoria  que  represente  la  mitad  del 
capital  suscrito  por  los  concurrentes. 

299.  Cuando  la  parte  de  un  asociado  no  consista  en  dinero,  6  cuando  estipule 
ventajas  en  su  provecho,  la  primera  junta  general  hara  apreciar  el  aporte  6  la  causa 
de  las  ventajas  estipuladas  por  uno  6  mas  peritos  nombrados  por  ella. 

La  compania  no  se  puede  constituir  definitivamente  sino  despues  de  aprobada 
la  estimacion  del  aporte  6  de  las  ventajas  en  otra  junta  general,  despues  de  nueva 
convocatoria. 

Esta  segunda  junta  no  podra  resolver  sobre  el  iniorme  de  los  peritos,  sino 
despues  que  este  se  haya  impreso  y  tenido  a  disposicion  de  los  accionistas,  ciuco  dias 
a  lo  menos  de  la  reunion  de  la  junta. 

La  resolucion  se  dictara  por  la  mayoria  de  los  accionistas  presentes,  con  tal  que 
esta  mayoria  no  contenga  menos  de  la  cuarta  parte  de  los  accionistas  y  represente  la 
cuarta  parte  del  capital  social  en  numerario. 

Los  asociados  que  hacen  el  aporte  6  estipulan  ventajas  sometidas  a  la  decision 
de  la  junta,  no  tienen  en  ella  voto  deliberativo. 

A  falta  de  aprobacion,  la  compafua  queda  sin  efecto  respecto  de  todos  los  intere- 
sados. 

La  aprobacion  de  la  junta  no  impedird  en  lo  sucesivo  el  ejercicio  de  la  acci6n 
que  pueda  intentarse  por  fraude  6  dolo. 

Las  disposiciones  de  este  articulo,  relativas  a  la  verificacion  del  aporte  que  no 
consiste  en  numerario,  no  son  aplicables  al  caso  en  que  la  compania  a  que  se  hace 
dicho  aporte  esta  formada  solamente  por  los  propietarios  de  el. 

300.  No  pueden  ser  administradores  de  la  compaiiia  sus  banqueros,  los  cons- 
tructores,  arrendatarios  y  suministradores  de  materiales  por  cuenta  de  la  misma. 

Los  administradores  no  pueden  tomar  ni  conservar  interns  directo  ni  indirecto 
en  ninguna  empresa,  ni  en  ningun  negocio  hecho  con  la  compaiiia  6  por  su  cuenta. 

Los  administradores  no  pueden  ceder  ni  delegar  a  otros  la  administration  sin 
consentimiento  de  la  compania;  mas  si  podran  constituir  apoderados  para  negocios 
especiales. 

301.  Los  administradores  son  personalmente  responsables  4  los  accionistas  y 
&  los  terceros:  1.°  De  la  verdad  del  capital  suscrito  y  de  la  verdad  de  las  entregas 
hechas  en  caja  por  los  accionistas;  —  2.°  De  la  existencia  real  de  los  dividendos 
declarados;  —  3.°  De  la  exactitud  de  los  libros  de  la  compania;  y  —  4.°  En 
general,  de  la  ejecucion  de  las  formalidades  presoritas  por  la  Ley,  para  la  existencia 
de  las  companias. 
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Repayment  of  expenses  actually  paid  for  promotion  of  the  company  are  not 
considered  as  premium. 

294.  For  the  definite  constitution  of  the  company,  it  is  essential  that  the  whole 
of  the  capital  should  be  subscribed;  but  when  property  is  brought  in  or  contributed 
to  the  company  which  does  not  consist  in  cash,  or  when  a  sale  is  agreed  at  a  special 
profit  to  one  or  any  of  the  members,  the  provisions  of  Art.  299  must  also  be  fulfilled. 
For  companies  which  have  as  their  object  the  establishment  of  a  bank  the  provisions 
of  clause  2  of  Art.  289  shall  be  observed. 

295.  The  subscription  and  investments  are  proved  by  a  declaration  made  by 
the  promoters  in  a  registered  document. 

As  proof  of  this  document  a  list  of  subscribers,  a  statement  of  the  payments  in 
cash  on  account  of  the  shares  and  a  certified  copy  of  the  contract  of  association,  shall 
be  archived  in  the  registration  office. 

296.  A  company  cannot  issue  shares  to  bearer  until  the  whole  of  the  amount 
of  these  shares  is  fully  paid  in  cash,  a 

297.  The  promoters,  after  fulfilment  of  the  foregoing  provisions,  must  convene 
a  general  meeting  of  shareholders  to  agree  and  approve  the  subscription  of  the  capital 
and  the  payments  and  contributions  made,  and  nominate  one  or  more  experts 
to  value  the  movables  or  immovables  brought  in  as  capital,  and  the  advantages 
agreed  for  the  special  benefit  of  any  member. 

298.  If  any  shareholder  declares  at  the  general  meeting  that  he  is  not  sufficiently 
ioformed,  he  can  require  the  meeting  to  be  adjourned  for  three  days;  and  if  the 
proposition  is  supported  by  a  number  of  shareholders  who  represent  one  fourth 
part  of  the  capital  subscribed  by  those  present  at  the  meeting,  it  is  accordingly 
adjourned. 

If  they  shall  ask  for  a  longer  term,  the  majority  who  represent  half  the  capital 
subscribed  by  those  present  shaU.  decide. 

299.  When  the  share  of  a  member  does  not  consist  in  money  or  when  he  has 
been  accorded  special  advantages,  the  first  general  meeting  shall  value  the  pro- 
perty brought  or  the  consideration  for  the  advantages  agreed,  by  one  or  more  experts 
nominated  by  the  meeting. 

The  company  cannot  be  definitely  constituted  until  after  approval  of  the  estimate 
of  the  property  brought  in,  or  of  the  special  advantages,  in  another  general  meeting 
newly  called. 

This  second  meeting  cannot  decide  on  the  report  of  the  experts  vmtil  it  has  been 
printed  and  placed  at  the  disposal  of  the  shareholders,  five  days  at  least  before  the 
meeting  takes  place. 

The  resolution  shall  be  passed  by  the  majority  of  the  shareholders  present, 
always  provided  that  the  majority  contains  not  less  than  one  fourth  of  the  shareholders 
and  represents  one  fourth  of  the  capital  paid  up  in  cash. 

Those  members  who  bring  in  the  property  or  stipulate  for  advantages  submitted 
to  the  decision  of  the  meeting,  have  no  voting  power  in  such  meeting. 

Failing  such  approval,  the  company  becomes  ineffective  as  regards  those  in- 
terested. 

The  approval  of  the  meeting  shall  not  prevent  the  exercise  subsequently  of  any 
right  of  action  which  may  exist  on  account  of  fraud  or  deceit. 

The  provisions  of  this  Article,  as  regards  verification  of  the  property  contributed 
not  consisting  in  cash,  are  not  appUcable  in  the  case  of  a  company  which  is  formed 
solely  by  the  proprietors  of  the  property  so  contributed. 

300.  The  following  persons  cannot  be  directors  of  the  company,  viz. :  its  bankers, 
promoters,  constructors,  tenants  or  purveyors  of  the  materials  for  account  of  the  same. 

The  directors  can  neither  take  nor  reserve  any  direct  or  indirect  interest  in  any 
undertaking  or  in  any  transactions  entered  into  with  the  company  or  for  its  account. 

The  directors  cannot  transfer  or  delegate  the  management  to  others  without  the 
oonsent  of  the  company ;  but  they  can  issue  authorities  and  powers  for  special  business. 

301.  The  directors  are  personally  responsible  to  the  shareholders  and  to  third 
persons:  1.  For  the  reahty  of  the  capital  subscribed  and  of  the  payments  in  cash 
to  the  company  by  the  shareholders; — 2.  For  the  actual  existence  of  the  dividends 
declared;  —  3.  For  the  correctness  of  the  books  of  the  company;  —  4.  In  general, 
for  the  carrying  out  of  the  formahties  prescribed  by  law  for  the  existence  of  companies. 

R  6 
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La  responsabilidad  establecida  en  el  N°.  1.°  de  este  articulo  se  limita  a  los 
administradores  que  lo  fueron  en  el  primer  periodo. 

302.  Los  accionistas  solo  quedan  sujetos  a  la  perdida  del  monto  de  sus  acciones 
per  los  negocios  de  la  compama. 

303.  No  pueden  pagarse  dividendos  &  los  accionistas,  sino  por  utilidades 
liquidas  y  recaudadas. 

Pueden,  sin  embargo,  pagarse  intereses  sustraydndolos  del  capital  social,  en 
aquellas  companias  en  que  es  necesario  un  espacio  de  tiempo  para  constituir  el 
objeto  social;  pero  s61o  por  este  tiempo,  y  en  tanto  que  los  intereses  no  excedan  los 
corrientes  en  el  comercio. 

304.  Cuando  los  administradores  reconozcan  que  el  capital  social  ha  disminuido 
en  una  tercera  parte,  deben  convocar  la  junta  general  para  que  resuelva  si  se  pone 
la  compaiiia  en  liquidacion. 

Cuando  la  diminucion  a  los  dos  tercios  del  capital,  la  compania  se  pondra 
necesariamente  en  liquidacion,  si  los  accionistas  no  prefieren  reintegrarlo  6  Umitar 
el  fondo  social  al  capital  existente,  con  tal  que  baste  para  conseguir  el  objeto  de  la 
compama. 

305.  Cada  ano  habra  una  junta  general  a  la  que  se  sometera  el  balance  general 
que  debe  formarse. 

EI  reglamento  de  la  compaiiia  determinara  los  demas  casos  en  que  deben  los 
accionistas  ser  convocados  a  junta  general,  las  materias  sobre  que  esta  debe  resolver, 
el  numero  de  accionistas  necesarios  para  la  vaUdez  de  las  resoluciones,  y  el  modo 
de  estimar  los  votos. 

Pero  la  junta  general  no  podra  considerarse  constituida  para  deliberar,  si  no  se 
halla  representada,  por  los  concurrentes  a  ella,  mas  de  la  mitad  del  capital  social. 
Cuando  no  se  reuniere  dicha  representacion,  se  hara  segunda  convocatoria,  con  ocho 
dias  de  anticipacion  por  lo  menos,  y  con  expresion  del  motivo  de  eUa,  anunciando 
que  la  junta  se  constituira  sea  cual  fuere  el  numero  y  representacion  de  los  socios 
que  asistan. 

306.  La  junta  general  que  examina  anualmente  el  balance,  nombrara  uno  6 
mas  comisarios,  socios  6  no,  para  que  informen  a  la  junta  del  siguiente  ano,  sobre  la 
situacion  de  la  compania  y  sobre  el  balance  y  las  cuentas  que  ha  de  presentar  la 
administracion. 

La  deUberacion  sobre  la  aprobacidn  del  balance  y  cuentas  sera  nula,  si  no  ha  sido 
precedida  del  informe  de  los  comisarios. 

Si  la  junta  no  nombrare  comisarios,  y  en  los  casos  de  impedimento  6  no  acepta- 
cion  de  alguno  6  algunos  de  los  nombrados,  cualquier  interesado  puede  ocurrir  al 
Juez  de  Comercio  del  domicilio  de  la  compaiiia,  el  que  nombrara,  con  audiencia  de  los 
administradores,  los  comisarios  que  falten. 

307.  Los  comisarios  nombrados  tienen  derecho  en  el  trimestre  que  precede  a  la 
6poca  fijada  por  los  estatutos  para  la  reunion  de  la  junta  general,  a  examinar  los 
libros  y  las  operaciones  de  la  compania,  siempre  que  lo  crean  conveniente  al  interes 
social. 

En  caso  de  urgencia  pueden  convocar  la  junta  general. 

308.  Cada  seis  meses  se  formara  un  estado  sumario  de  la  situacion  activa  y 
pasiva  de  la  compania,  y  se  lo  pondra  a  disposicion  de  los  comisarios. 

Tambien  se  entregara,  hasta  con  ocho  dias  por  lo  menos  de  anticipacidn,  a  la 
junta  general,  el  inventario,  el  balance  y  la  cuenta  de  ganancias  y  perdidas. 

309.  Todo  accionista  tiene  derecho,  desde  ocho  dias  antes  de  la  reunion  de  la 
junta  general,  &  examinar,  en  el  establecimiento  social,  el  inventario  y  la  Hsta 
de  accionistas;  y  puede  hacerse  dar  copia  del  balance  general  y  del  informe  de 
los  comisarios. 

310.  Anualmente  se  separara  de  los  beneficios  hquidados  ima  cuota  de  cinco 
por  ciento  de  eUos  por  lo  menos,  para  formar  un  fondo  de  reserva,  hasta  que  este 
fondo  alcance  a  lo  prescrito  en  los  estatutos;  y  no  podra  ser  menos  del  diez  por  ciento 
del  capital  social. 

311.  Un  numero  de  accionistas  que  represente  la  tercera  parte  del  capital  social, 
puede  pedir  a  los  administradores  la  reunion  extraordinaria  de  la  junta  general, 
cuando  lo  crea  conveniente  para  los  intereses  sociales,  exponiendo  los  motives  de  la 
Bolicitud. 
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The  responsibility  mentioned  in  No.  1  of  this  article  is  limited  to  directors  who 
hold  office  dming  the  first  period. 

302.  The  shareholders  are  subject  only  to  loss  of  the  amount  of  their  shares 
on  account  of  the  business  of  the  company. 

303.  Dividends  can  only  be  paid  to  the  shareholders  when  there  is  a  liquid 
and  realized  profit  available. 

Interest  can  nevertheless  be  paid  out  of  the  capital,  in  those  companies  in  which 
a  period  of  time  is  necessary  to  set  up  the  object  of  the  association;  but  only  for 
such  time,  and  so  far  as  such  interest  does  not  exceed  that  current  in  commerce. 

304.  When  it  appears  to  the  directors  that  the  capital  has  diminished  to  the 
extent  of  one  third  part,  they  must  convene  a  general  meeting  to  decide  if  the  com- 
pany shall  go  into  Uquidation. 

If  the  diminution  amounts  to  two  thirds  of  the  capital,  the  company  must  of 
necessity  go  into  Hquidation,  if  the  shareholders  do  not  prefer  to  replace  the  capita! 
lost  or  reduce  the  capital  to  that  in  existence,  always  provided  that  it  is  sufficient 
to  carry  on  the  business  of  the  company. 

305.  There  shaU  be  a  general  meeting  every  year,  to  which  shall  be  submitted 
the  general  balance  sheet  which  must  be  prepared. 

The  regulations  of  the  company  shall  determine  the  other  cases  in  which  the 
shareholders  must  be  called  in  general  meeting,  the  matters  on  which  they  must 
deliberate,  the  number  of  shareholders  necessary  for  the  vahdity  of  the  resolutions, 
and  the  mode  of  counting  the  votes. 

The  general  meeting,  however,  cannot  be  considered  as  constituted  to  dehberate 
if  there  are  not  represented  thereat  more  than  haK  the  capital.  When  such  amount 
is  not  represented  at  the  meeting,  there  shaU  be  a  second  meeting,  with  at  least 
eight  days'  notice  of  the  reasons  therefor,  announcing  that  the  meeting  will  be  com- 
petent, whatever  may  be  the  number  and  representation  of  the  members  who  attend. 

306.  The  general  meeting  which  examines  the  balance  sheet  yearly,  shall  nomin- 
ate one  or  more  auditors,  who  may  or  may  not  be  members,  who  shall  report  to  the 
meeting  in  the  following  year  upon  the  situation  of  the  company  and  the  balance 
sheet  and  accounts  which  are  presented  by  the  directorate. 

The  dehberation  upon  the  approval  of  the  balance  sheet  and  accounts  shall 
be  void  if  it  has  not  been  preceded  by  the  report  of  the  auditors. 

If  the  meeting  does  not  nominate  auditors  or  in  case  of  prevention  or  want  of 
acceptance  by  any  of  those  nominated,  any  person  interested  may  apply  to  the 
Commercial  Judge  of  the  domicile  of  the  company,  who  shall,  after  hearing  the  direc- 
tors, nominate  the  auditors  who  are  wanting. 

307.  The  auditors  who  are  nominated  have  the  right  during  the  three  months 
preceding  the  date  fixed  by  the  statutes  (articles)  for  the  general  meeting,  to  examine 
the  books  and  transactions  of  the  company,  so  far  as  they  consider  it  necessary  in 
the  company's  interest. 

In  case  of  urgency  they  may  call  a  general  meeting. 

308.  Every  six  months  a  summary  statement  of  affairs  shall  be  drawn  up 
showing  the  position  of  the  company  as  regards  assets  and  liabiUties,  and  this  shaU 
be  placed  at  the  disposition  of  the  auditors. 

At  least  eight  days  before  the  general  meeting  there  shall  also  be  issued  the 
inventory,  balance  sheet  and  profit  and  loss  account. 

309.  Every  shareholder  has  the  right  within  eight  days  after  the  holding  of  the 
general  meeting,  to  examine,  at  the  business  premises,  the  inventory  and  hst  of 
shareholders ;  he  may  also  require  a  copy  of  the  general  balance  sheet  and  report  of 
the  auditors. 

310.  Every  year  there  shall  be  set  aside  from  the  Hquid  profits  a  proportion 
of  5  per  cent,  at  least  for  the  formation  of  a  reserve  fund,  until  such  fund  amounts 
to  that  prescribed  in  the  statutes;  such  fund  may  not  be  less  than  10  per  cent,  of 
the  capital  of  the  association. 

311.  A  number  of  shareholders  representing  a  third  part  of  the  capital  can 
require  the  directors  to  call  an  extraordinary  general  meeting,  whenever  they  think 
it  to  be  in  the  interest  of  the  company,  giving  reasons  for  such  request. 

6* 
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Si  los  administradores  no  lo  acordaren,  los  accionistas  pueden  pedir  la  convo- 
catoria  al  Juzgado  de  Comercio,  el  que,  si  lo  acordare,  dictara  las  providencias 
necesarias  para  que  sea  convocada  la  junta. 

312.  En  todas  las  convocatorias  de  la  junta  general  se  expresar4  siempre  el 
objeto  de  la  reunion;  y  toda  deliberacion  sobre  un  objeto  no  expresado  en  la  con- 
vocatoria,  es  nula. 

313.  Cuando  la  tercera  parte  de  los  accionistas  concurrentes  a  la  junta  general, 
que  represente  un  tercio  del  capital  social,  no  se  crea  sxificientemente  informada 
sobre  las  materias  sometidas  a  deliberacion,  puede  pedir  que  la  reuni6n  se  difiera  por 
tres  dias,  y  los  otros  accionistas  no  podran  oponerse. 

Este  derecho  no  puede  ejercerse  sino  una  sola  vez,  sobre  el  mismo  objeto. 
La  disposicion  de  este  articulo  no  es  aplicable  a  la  primera  junta  d  que  se  refieren 
los  articulos  297  y  298. 

314.  Los  accionistas  pueden  hacerse  representar  en  la  junta  por  apoderados; 
pero  los  administradores  no  pueden  ser  apoderados. 

Si  el  poder  se  confiriese  a  uno  de  los  socios,  bastard  que  conste  por  una  carta. 

315.  Los  administradores  no  pueden  dar  voto:  1.°  En  la  aprobacion  de  los 
balances;  y  —  2.°  En  las  deliberaciones  respecto  a  su  responsabiUdad. 

316.  Las  deliberaciones  de  la  jimta  general,  entre  los  limites  de  sus  facultades 
segun  los  estatutos  sociales,  son  obUgatorias  para  todos  los  accionistas,  aunque  no 
hayan  concurrido  a  ella. 

317.  La  propiedad  de  las  acciones  nominativas,  se  prueba  con  su  inscripcidn 
en  los  libros  de  la  compania ;  y  la  cesion  de  ellos  se  hace  por  declaracion  en  los  mismos 
libros,  firmada  por  el  cedente  y  por  el  cesionario  6  por  sus  apoderados  especiales. 

La  propiedad  de  las  acciones  al  portador  se  trasfiere  por  la  tradicion  del  titulo. 

Las  acciones  al  portador  pueden  cambiarse  por  nominativas;  y  6stas  por  acciones 
al  portador. 

318.  Cuando  las  acciones  no  estan  integramente  pagadas,  no  podrd  darse  4 
los  accionistas  sino  certiticados  provisionales  y  nominativos,  que  no  puedan  cam- 
biarse por  acciones  al  portador  sino  en  conformidad  con  el  art.  296. 

Los  certiticados  provisionales  no  son  trasmisibles  como  efeotos  de  comercio, 
mientras  no  estuviere  pagada  la  cuarta  del  valor  de  la  accion  en  cuya  represen- 
tacion  se  emiten. 

319.  Los  suscritores  son  personalmente  responsables  del  pago  integro  de  las 
acciones  que  ban  suscrito,  no  obstante  cualquiera  cesi6n  que  de  eUas  hagan. 

320.  En  el  caso  de  falta  de  pago  de  ouotas  debidas  por  acciones  suscritas,  la 
compania  puede  hacer  vender  los  certificados  por  cuenta  del  accionista,  por  medio 
de  un  corredor  6  en  pubUca  almoneda,  sin  perjuicio  del  derecho  que  tiene  para  obrar 
contra  el  responsable  para  el  pago. 

El  adjudicatario  de  la  acci6n,  se  subroga  en  todos  los  derechos  y  obligaciones 
del  accionista,  quedando  &te  subsidiariamente  responsable  del  cumplimiento  de 
dichas  obligaciones. 

Si,  puesta  en  venta  la  accion,  no  hubiere  oferta,  la  compania  puede  anularla, 
aprovechandose  de  los  pagos  hechos  a  cuenta  de  ella.  La  anulacion  se  publicar4 
expresandose  el  numero  de  la  accion  anulada. 

321.  Es  nula  la  compania,  y  no  produce  efecto  ni  aun  entre  los  asociados,  si  se 
bubieren  infringido  en  su  constitucion  las  prescripciones  de  los  arts.  285,  286,  288, 
289,  293,  294,  295,  296,  297  y  299;  pero  los  asociados  no  podran  oponer  esta  nulidad 
i,  terceros. 

Los  promotores,  los  administradores  en  ejercicio  y  los  socios  cuyos  aportes  y 
ventajas  no  hayan  sido  aprobados  en  la  forma  prescrita,  &  quienes  sea  imputable  la 
nulidad,  son  responsables  solidariamente  hacia  los  terceros,  sin  perjuicio  de  los  dere- 
chos de  los  accionistas. 

322.  El  Juez  de  Comercio,  por  si  6  por  medio  de  un  comisionado  especial, 
nombrado  en  caso  de  grave  necesidad,  vigUara  las  operaciones  de  estas  compafiias 
y  tendrA  el  derecho  de  informarse,  en  todo  tiempo,  del  estado  de  los  negocios  y  de 
examinar  los  libros  y  caja. 

323.  La  autorizacion  de  que  hablan  los  arts.  288  y  289  puede  ser  revooada  por 
inobservancia  6  violaci6n  de  los  estatutos. 
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If  the  directors  do  not  grant  such  request,  the  shareholders  can  apply  to  the 
Commercial  Judge,  who,  if  he  grants  it,  shall  issue  the  necessary  orders  for  convening 
the  meeting. 

312.  In  all  notices  calling  a  general  meeting  the  object  of  such  meeting  shall  be 
announced;  and  every  deliberation  as  to  an  object  not  so  mentioned  is  void. 

313.  When  a  third  part  of  the  shareholders  present  at  a  general  meeting,  re- 
presenting one  third  of  the  capital,  do  not  consider  that  they  are  sufficiently  informed 
as  to  the  matter  submitted  for  dehberation,  they  can  require  the  meeting  to  be  ad- 
journed for  three  days,  and  the  other  shareholders  cannot  oppose  it. 

This  right  can  only  be  exercised  once  as  regards  the  same  matter. 
The  provisions  of  this  Article  are  not  appUcable  to  the  first  meeting  to  which 
Articles  297  and  298  refer. 

314.  The  shareholders  may  be  represented  at  the  meeting  by  proxies ;  but  the 
directors  cannot  be  proxies. 

If  the  proxy  is  conferred  on  one  of  the  members,  it  will  be  sufficient  if  it  is 
contained  in  a  letter. 

315.  The  directors  cannot  vote:  1.  On  the  approval  of  the  balance  sheets;  — 
2.  On  deliberations  as  regards  their  responsibihty. 

316.  The  resolutions  of  the  general  meeting  within  the  limits  of  its  powers 
according  to  the  articles  of  association,  are  binding  on  all  the  shareholders,  although 
they  may  not  have  concurred  in  them. 

317.  The  ownership  of  nominative  shares  is  proved  by  their  inscription  in  the 
books  of  the  company;  and  the  assignment  thereof  is  made  by  a  declaration  in  the 
said  books,  signed  by  the  assignor  and  the  assignee,  or  by  their  special  attorneys. 

The  ownership  of  shares  to  bearer  is  transferred  by  deUvery  of  the  document 
of  title. 

Shares  to  bearer  can  be  exchanged  for  nominative  shares ;  and  these  latter  for 
shares  to  bearer. 

318.  When  shares  are  not  fuUy  paid  up,  only  provisional  and  nominative  certi- 
ficates can  be  issued  to  shareholders,  who  can  only  change  them  for  shares  to  bearer 
in  conformity  with  Art.  296. 

The  provisional  certificates  are  not  transmissible  as  negotiable  instruments, 
so  long  as  there  has  not  been  paid  thereon  one  quarter  of  the  value  of  the  shares  in 
respect  of  which  they  are  issued. 

319.  The  subscribers  are  personally  responsible  for  entire  payment  for  the 
shares  they  have  subscribed,  notwithstanding  any  assignment  they  may  have  made 
of  them. 

320.  In  case  of  non-payment  of  the  portion  owing  on  the  shares  subscribed, 
the  company  can  sell  the  certificates  for  the  account  of  the  shareholder,  through  a 
broker  or  by  public  auction,  without  prejudice  to  its  right  to  take  action  against 
the  person  responsible  for  payment. 

The  purchaser  of  such  shares  is  subrogated  to  aU  the  rights  and  obligations 
of  the  shareholder,  the  latter  becoming  subsidiarily  Uable  for  fulfilment  of  such  obhg- 
ations. 

If  the  share  haviug  been  put  up  for  sale,  there  is  no  offer,  the  company  can  cancel 
it,  retaining  for  its  own  use  the  payments  made  on  account  of  it.  The  cancellation 
shall  be  pubhshed,  giving  the  number  of  the  share  annulled.  ;    '    M 

321.  A  company  which  has  in  its  constitution  infringed  the  provisions  of  Arts. 
285,  286,  288,  289,  293,  294,  295,  296,  297  and  299  is  void,  and  produces  no  effect 
even  among  the  members;  the  members  cannot,  however,  set  up  this  nuUity  against 
third  persons. 

The  promoters,  the  acting  directors,  and  the  members  whose  contributions 
in  property  and  special  advantages  have  not  been  approved  in  the  manner  prescribed, 
and  which  are  voidable,  are  jointly  responsible  to  third  persons  without  prejudice 
to  the  rights  of  the  shareholders. 

322.  The  Commercial  Judge,  by  himself  or  by  a  person  specially  commissioned, 
nominated  in  case  of  grave  necessity,  shall  supervise  the  operations  of  these  companies 
and  shall  have  the  right  of  being  informed  at  any  time  of  the  state  of  the  business 
and  of  examining  the  books  and  cash. 

323.  The  authorization  mentioned  in  Articles  288  and  289  can  be  revoked  for 
non-observance  or  violation  of  the  statutes  (articles  of  association). 
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Los  accionistas  y  terceros,  en  tal  caso,  podrdn  demandar  a  los  administradores 
indemnizacion  de  los  perjuicios  que  les  hubiere  causado. 

324.  El  derecho  revocatorio  ser4  fijado  y  publicado  en  la  forma  prevenida  en 
el  art.  327. 

325.^)  Las  compamas  anonimas  extranjeras  no  podran  establecer  agentes  en  el 
Ecuador,  sin  la  aprobacion  del  Juez  de  Comercio. 

326.  Los  agentes  que  obraren  por  esas  companias,  sin  haber  obtenido  la  apro- 
baci6n  necesaria,  quedaran  personalmente  obUgados  al  cumplimiento  de  los  contra- 
tos que  celebraren,  y  sometidos  a  todas  las  responsabilidades  precedentemente 
establecidas,  sin  perjuicio  de  la  accion  a  que  hubiere  lugar  contra  dichas  companias. 

327.  Para  obtener  la  aprobacion  de  que  trata  el  art.  325,  se  presentarA  al  Juez 
de  C!omercio  los  estatutos  de  la  compania,  y  un  certificado  expedido  por  el  Consul  del 
Ecuador  de  estar  constituida  y  autorizada  en  el  pais  de  su  domioilio  y  tener  facultad 
para  negociar  en  el  exterior. 

328.  Las  companias  anonimas,  sean  agricolas,  industriales  6  comerciales,  que 
esten  legalmente  constituidas  en  el  Ecuador,  podran  emitir  obUgaciones  &  plazo, 
al  portador  6  nominativas,  garantizadas  con  hipoteca  de  sus  propiedades,  6  la  trans- 
ferencia  de  hipotecsis  extendidas  a  su  favor. 

La  emision  se  podra  verificar  en  conjunto  6  por  partes  y,  la  compania  que  las 
emita  extendera,  ante  el  Juez  de  Comercio,  una  escritura  en  la  que  determine  la 
cantidad  de  obligaoiones  que  va  a  emitir,  la  numeracion  de  ellas,  su  valor,  el  interns 
que  devengaran,  el  plazo  y  la  forma  de  su  amortizaci6n,  y  las  garantias  que  consti- 
tuyen  en  favor  de  los  tenedores. 

329.  El  Juez  Consular  de  Comercio  llevara  un  registro  de  las  emisiones  que  se 
hagan  y  de  sus  amortizaciones,  debiendo  publicarlo  en  extracto  cada  mes. 

330.  La  hipoteca  constituida  en  favor  de  una  serie  de  obhgaciones  subsistira 
hasta  su  completa  extincion,  cualquiera  que  sea  el  valor  de  las  obUgaciones  circu- 
lantes. 

331.  El  gravamen  asi  constituido  no  podra  levantarse  sino  con  la  entrega  de 
todos  los  titvdos  cancelados  6  con  el  deposito  en  dinero  efectivo  de  su  equivalente. 

332.  En  cada  titulo  debe  constar  la  garantia  extendida  a  su  favor. 

333.  La  cancelacion  del  gravamen  se  hara  por  el  Juez  de  Comercio,  en  vista 
de  las  obligaoiones  6  del  dinero  efectivo  que  se  depositara  a  la  orden  de  los  tene- 
dores, si  el  plazo  estuviere  vencido,  y  del  valor  de  eUas  y  sus  intereses  futuros,  si  el 
plazo  no  estuviere  aun  cumpUdo. 

334.  Cualquier  tenedor  de  una  obHgaoion  podra  demandar  a  la  compania  emisora, 
si  dejare  de  pagar  el  interes  6  la  amortizacion  en  la  feoha  en  que  se  hubiere  estipulado. 

335.  La  hipoteca  constituida  en  favor  de  una  serie  de  obhgaciones  se  conside- 
rara  de  plazo  venoido,  para  las  poroiones  que  deban  irse  amortizando  gradualmente ; 
y  dejada  de  pagarse  en  dos  de  sus  6pocas  determinadas,  se  considerara  totalmente 
vencida. 

336.  Las  obhgaciones  al  portador  gozaran  de  los  siguientes  privilegios:  1.° 
Llevaran  aparejada  ejecuoion,  tanto  las  obUgaciones  como  sus  cupones,  desde  el 
dia  de  su  vencimiento,  y  su  titulo  de  dominio  en  la  simple  posesion  del  documento; 
—  2.°  Seran  trasmisibles  por  la  sola  tradicion  6  entrega  del  titulo;  —  3.°  Seran 
irreivindioables,  si  hubieren  sido  cedidos  6  negociados  por  un  corredor  de  numero  6 
por  una  casa  de  comercio  matrioulada;  —  4.°  No  podra  embargarse  ni  el  capital 
ni  sus  intereses  sino  estando  en  posesion  del  titulo;  y  —  5.°  Las  obhgaciones  al 
portador  seran  registradas  como  nominativas,  A  sohcitud  del  portador;  y  a  sohcitud 
del  poseedor,  podra  de  nuevo  convertirse  al  portador. 

Seccion  VIII.    De  la  forma  del  contrato  de  compania. 

337.  El  contrato  de  compania  no  se  forma  verbalmente,  sino  por  escritura 
publica. 

1)  Las  disposiciones  de  esta  secci6n  relativas  a  las  companias  an6nimas  extranjeras  han 
sido  introducidas  en  la  nueva  edicion  del  Codigo,  pues  no  las  tenia  la  edioi6n  anterior.  Son  dis- 
posiciones de  suma  importancia  para  las  Companias  que  quieran  establecer  negocios  en  el  Ecuador 
las  cuales  deben  cuidar  bien  de  Uenar  los  requisites  que  el  Codigo  determina  para  evitar  difi- 
cultades  ulteriores.  Toda  Compania  extranjera  que  se  establece  en  el  Ecuador  debe  tener  pre- 
sents que,  desde  que  ejecuta  actos  6  tiene  bienes  en  esta  Repliblica,  los  agentes  6  represenr 
tantes  de  dicha  Compaiiia  quedan  sujetos  &  las  leyes  ecuatorianas,  de  acuerdo  con  las  leyes  y  con 
los  principios  generales  del  Derecho  internacional  privado. 
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The  shareholders  and  third  persons  in  such  case  can  demand  compensation 
from  the  directors  for  the  losses  that  they  have  caused. 

324.  The  right  of  revocation  shall  be  determined  and  pubHshed  in  the  manner 
provided  in  Art.  327. 

325.1)  J^oreign  joint  stock  companies  cannot  establish  agents  in  Ecuador  without 
the  approval  of  the  Commercial  Judge. 

326.  The  agents  who  operate  for  these  companies  without  having  obtained 
the  necessary  consent,  become  personally  liable  for  the  fulfilment  of  the  contracts 
they  enter  into,  and  subject  to  all  the  responsibihties  enacted  above,  without  pre- 
judice to  any  right  of  action  which  exists  against  the  said  companies. 

327.  To  obtain  the  consent  mentioned  in  Art.  325,  the  statutes  of  the  company 
shall  be  produced  to  the  Commercial  Judge,  and  a  certificate  issued  by  the  Consul 
of  Ecuador  that  it  is  constituted  and  authorized  in  the  country  of  its  domicile  and 
has  the  right  to  carry  on  business  abroad. 

328.  Limited  companies,  whether  agricultural,  industrial  or  commercial,  which 
are  legally  constituted  in  Ecuador,  may  issue  terminable  obhgations,  to  bearer  or 
nominative,  secured  by  mortgage  of  their  property  or  by  the  transfer  of  mortgages 
given  in  their  favour. 

The  issue  may  be  made  as  a  whole  or  m  parts,  and  the  company  which  issues 
them  shall  produce  to  the  Commercial  Judge  a  document  in  which  is  set  out  the 
number  of  obhgations  to  be  issued,  their  numeration,  value,  the  interest  they 
bear,  the  term  and  the  mode  of  their  amortization,  and  the  security  they  constitute 
in  favour  of  the  holders. 

329.  The  Commercial  Judge  shall  keep  a  register  of  issues  made  and  of  their 
amortization,  of  which  an  extract  must  be  pubhshed  every  month. 

330.  A  mortgage  granted  in  favour  of  a  series  of  obhgations  shall  remain  in 
force  until  the  complete  extinction  of  such  series,  whatever  may  be  the  value  of  the 
obhgations  in  circulation. 

331.  The  incumbrance  so  constituted  cannot  be  discharged  without  deUvery 
of  all  the  documents  of  title  cancelled,  or  the  deposit  of  a  hke  value  in  cash. 

332.  Each  document  of  title  must  state  the  security  granted  in  its  favour. 

333.  The  cancellation  of  the  incumbrance  shall  be  made  by  the  Commercial 
Judge  on  examination  of  the  obligations  and  of  the  cash  deposited  to  the  order  of 
the  holders,  if  the  term  has  expired,  and  of  the  value  of  them  and  their  future  in- 
terest, if  the  term  has  not  expired. 

334.  Any  holder  of  an  obhgation  can  sue  the  issuing  company,  if  it  fails  to  pay 
the  interest  or  amortization  on  the  date  stipulated. 

335.  A  mortgage  constituted  in  favour  of  a  series  of  obhgations  shall  be  considered 
as  being  due  for  that  part  of  the  steries  which  should  have  been  paid  by  the  instalments ; 
and  if  payment  is  omitted  for  two  of  the  fixed  periods,  it  shall  be  considered  as  being 
wholly,  due. 

336.  Obligations  to  bearer  shall  enjoy  the  following  privileges:  1.  They  shall 
carry  the  right  of  execution,  both  as  regards  the  obhgations  and  the  coupons,  from 
the  date  of  their  maturity,  and  their  title  of  ownership  consists  in  the  mere  possession 
of  the  document;  —  2.  They  are  assignable  by  mere  transfer  or  dehvery  of  the 
document  of  title ;  —  3.  They  cannot  be  reclaimed  if  they  have  been  assigned  or 
negotiated  by  a  regular  broker  or  a  registered  commercial  firm;  —  4.  Neither  the 
capital  nor  the  interest  can  be  attached  without  possession  of  the  document  of  title ; 
and  —  5.  Obhgations  to  bearer  shall  be  registered  as  nominative  on  the  request  of 
the  bearer;  and  at  the  request  of  the  owner  may  be  again  converted  to  bearer. 

Section  VIII.    Of  the  Form  of  the  Contract  of  Association. 

337.  The  contract  of  association  cannot  be  made  verbally,  but  only  by  pubUc 
document. 

1)  The  provisions  of  this  Article  relative  to  foreign  limited  companies  have  been  introduced 
in  the  new  edition  of  the  Code,  but  are  not  in  the  former  edition.  These  provisions  are  of  the 
highest  importance  for  companies  desiring  to  conmience  business  in  Ecuador,  which  must  take 
care  to  properly  fulfil  the  requirements  fixed  by  the  Code  for  avoiding  subsequent  difficulties. 
Every  foreign  company  establishing  itself  in  Ecuador  shoiild  bear  in  mind  that  from  the 
moment  it  performs  acts  or  holds  property  in  this  republic,  the  agents  or  representatives  of  such 
company  become  subject  to  the  laws  of  Ecuador,  in  accordance  with  the  laws  and  the  general 
principles  of  private  international  law. 
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La  f  alta  de  la  escritura  no  puede  oponerse  a  terceros  que  ban  contratado  de  buena 
fe,  con  una  compania  notoriamente  conocida. 

Entre  los  socios  no  se  puede  adtnitir  deolaraciones  de  testigos  para  probar 
contra  lo  contenido  6  mas  de  lo  convenido  en  la  escritura  de  compania,  ni  para  justi- 
ficar  lo  que  se  hubiere  dicho  antes,  al  tiempo,  6  despu^s  de  su  otorgamiento, 

338.  Se  registrara  en  la  oficina  respectiva,  y  se  publicara  en  uno  de  los  perio- 
dicos  de  la  jurisdicoion  del  Juzgado  de  Comercio  un  extracto  del  contrato  de  com- 
pania en  nombre  colectivo  6  en  comandita  simple. 

Si  en  la  jurisdicoion  del  Juzgado  no  hubiere  periodioo  alguno,  la  publicacion 
se  hara  por  carteles  fijados  en  los  lugares  mas  piiblicos  del  domicilio  social. 

La  publicacion  se  comprobara  con  un  ejemplar  del  periodico,  6  con  uno  de  los 
carteles  desfijados,  certificados  por  el  Secretario  del  Juzgado  de  Comercio. 

El  extracto  contendra:  1.°  Los  nombres  y  domicilio  de  los  socios  que  no  sean 
simples  comanditarios ;  —  2."  La  firma  6  razon  social  adoptada  por  la  compania; 
—  3."  El  nombre  de  los  socios  para  obrar  y  firmar  por  eUos;  —  4.°  La  suma 
de  valores  entregados  6  por  entregar  en  comandita;  y  —  5.°  El  tiempo  en  que 
la  compania  ha  de  principiar  y  el  en  que  ha  de  terminar  su  giro. 

El  extracto  sera  remitido  A  la  Secretaria  del  Juzgado  de  Comercio,  firmado 
por  los  socios  solidarios,  dentro  de  los  diez  dias  siguientes  a  la  celebracion  de  la 
compania. 

En  las  companias,  para  ejercer  el  comercio  por  mayor,  el  extracto  debe  ademas 
registrarse,  dentro  del  mismo  termino,  en  la  oficina  de  registro  que  corresponda  al 
domiciUo  de  la  compania. 

Las  companias  existentes  cuando  empiece  a  regir  este  Codigo,  deberan  registrar 
el  extracto  en  la  oficina  de  registro,  dentro  de  tres  meses. 

339.  Respecto  a  las  companias  en  comandita  por  acciones  y  an6nimas,  se 
remitiran  por  los  gerentes  6  promotores,  en  el  mismo  termino  de  diez  dias,  se  registra- 
rdn  en  el  registro  de  comercio,  y  se  pubHcaran  integramente :  el  documento  consecu- 
tivo  de  la  compania,  el  documento  registrado,  en  que  se  comprueba  la  suscripcion 
del  capital,  copia  de  las  resoluciones  de  la  junta  general,  en  el  caso  del  art.  299,  y  la 
autorizacion  del  Poder  Legislativo  6  del  Juzgado  de  Comercio,  en  su  caso. 

340.  Si  la  compania  establecida  tuviere,  6  en  lo  sucesivo  estableciere,  casas  en 
distintas  jurisdicciones  mercantUes,  se  hara,  respecto  de  cada  establecimiento,  la 
comunicacion.  registro  y  publicacion. 

341.  Todos  los  convenios  6  resoluciones  que  tengan  por  objeto  la  continuacion 
de  la  compania,  despues  de  expirado  su  termino;  la  reforma  del  contrato  en  las 
clausulas  que  deben  registrarse  y  pubUcarse;  que  reduzcan  6  amplien  el  termino  de 
su  duracion;  que  exduyan  algunos  de  sus  miembros ;  que  admitan  otros  6  que  cambien 
la  razoa  social,  y  toda  disolucion  de  la  compaiiia,  aunque  sea  con  arreglo  al  contrato, 
estaran  sujetos  al  arreglo  y  pubhcacion  establecidos  en  los  articulos  precedentes. 

342.  Si  en  la  formacion  de  la  compania  no  se  Uenaren  oportunamente  las  forma- 
Udades  prescritas  en  los  arts.  337,  338  y  339,  y  mientras  no  se  cumpUeren,  puede 
todo  socio  separarse  de  la  compania,  notificandolo  a  sus  socios.  La  compania  queda 
disuelta  desde  el  dia  de  la  notificacion. 

Respecto  de  terceros,  la  compania  se  tendra  como  no  existente,  en  cuanto  puede 
perjudicarlos;  pero  los  socios  no  podran  alegar  en  su  provecho  la  falta  de  dichas  for- 
maUdades. 

343.  Los  convenios  y  resoluciones  a  que  se  refiere  el  art.  341,  no  producen 
efecto  contra  terceros,  sino  despu6s  de  registrados  y  publicados.  Mas  cuando  la 
sociedad  se  disuelva  antes  del  t6rmino  fijado  para  su  duracion  en  el  contrato  social, 
no  se  tendra  por  disuelta  respecto  de  terceros,  sino  despu6s  de  trascurrido  un  mes, 
desde  la  feoha  del  registro,  fijacion  y  pubhcacion  del  acto  de  disolucion;  pero  &  los 
socios  y  &  cualquier  interesado  queda  salva  la  prueba  de  que  la  disoluci6n  era  cono- 
cida a  los  terceros. 

344.1)  Los  que  contrataren  a  nombre  de  companias  que  no  se  hayan  establecido 
legalmente,  seran  sohdariamente  responsables  de  todos  los  perjuicios  que,  por  la 

1)  El  Art.  535  del  Codigo  penal  dice  asi:  „Todo  individuo  que  con  el  proposito  de  apro- 
piarae  de  una  cosa  perteneciente  a  otro  se  hubiere  hecho  entregar  fondos,  muebles,  obligaciones, 
finiquitos,  recibos,  ya  haciendo  uso  de  nombres  falsos  6  de  falsas  calidades,  ya  empleando 
manejos  fraudulentos  para  hacer  creer  en  la  existeneia  de  falsas  ompresas,  de  un  poder,  6  de 
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The  want  of  such  document  cannot  be  set  up  in  defence  against  third  parties 
who  have  contracted  bona  fide  with  an  association  known  by  repute. 

As  between  the  members  the  declarations  of  witnesses  cannot  be  admitted  in 
evidence  against  the  contents  or  beyond  the  contents  of  the  instrument  of  association, 
or  to  substantiate  what  has  been  said  before,  at  the  time,  or  after  it  has  been  executed. 

338.  An  extract  of  the  contract  of  ordinary  or  simple  limited  partnership  shall 
be  registered  at  the  proper  office,  and  shall  be  published  in  one  of  the  journals  in 
the  jurisdiction  of  the  Commercial  Court. 

If  in  the  jurisdiction  of  the  Court  there  should  be  no  jckunal,  pubUcation  is 
made  by  notices  fixed  in  the  most  pubhc  places  of  the  domicile  of  the  partnership. 

Publication  is  proved  by  a  copy  of  the  journal  or  by  one  of  the  notices  unfixed, 
certified  by  the  Secretary  of  the  Commercial  Court. 

The  extract  shall  contain:  1.  The  names  and  addresses  of  those  members  who 
are  not  limited  partners ;  —  2.  The  firm  name  or  style  adopted  by  the  partnership ;  — 
3.  The  names  of  the  members  operating  and  signing  on  its  behaK;  —  4.  The  amount 
invested  or  to  be  invested  with  Umited  liabihty;  and  —  5.  The  time  when  the  part- 
nership is  to  commence  and  conclude  its  operations. 

The  extract  shall  be  remitted  to  the  Secretary  of  the  Commercial  Court,  signed 
by  the  members  jointly  Hable,  within  ten  days  following  the  formation  of  the  part- 
nership. 

As  regards  partnerships  whose  object  is  wholesale  trade,  the  extract  must  also 
be  registered,  within  the  same  period,  in  the  proper  register  of  the  domicile  of  the 
partnership. 

Partnerships  existing  when  this  Code  comes  into  force  must  register  the  extract 
in  the  register  office  within  three  months. 

339.  As  regards  Hmited  partnerships  by  shares  and  joint  stock  companies, 
there  shall  be  remitted  by  the  managers  or  promoters,  within  the  said  period  of  ten 
days,  and  registered  in  the  commercial  register  and  published  in  full :  the  contract 
founding  the  association ;  the  registered  document  by  which  is  proved  the  subscription 
of  the  capital ;  a  copy  of  the  resolutions  of  the  general  meeting  in  the  case  of  Art.  299 ; 
and  the  authorization  of  the  Legislative  Power  or  the  Commercial  Court,  as  the  case 
may  be. 

340.  If  an  estabhshed  association  shall  have,  or  shall  estabhsh  in  the  future, 
houses  in  different  mercantile  jurisdictions,  such  communication,  registration  and 
pubhcation  shall  be  made  as  regards  each  estabUshment. 

341.  Every  agreement  or  resolution  having  for  its  object  the  continuation  of  the 
association  after  the  expiration  of  its  term ;  the  revision  of  the  clauses  of  the  contract 
which  must  be  registered  and  pubHshed ;  which  reduce  or  ampHf y  the  period  of  its 
duration ;  which  exclude  any  of  its  members ;  which  admit  others  or  change  the  name 
of  the  association,  and  every  dissolution  of  the  association,  although  the  same  are 
in  accordance  with  the  contract,  are  subject  to  the  rules  and  the  publications  enacted 
in  the  preceding  Articles. 

342.  If  in.  the  formation  of  the  association  the  formaUties  prescribed  in  Arts.  337, 
338  and  339  are  not  duly  fuMiUed,  and  while  they  are  not  fulfilled,  every  member 
can  withdraw  from  the  association,  on  giving  notice  to  the  other  members. 

The  association  is  dissolved  from  the  date  of  such  notice. 

As  regards  third  persons  the  association  shall  be  as  though  non-existent,  so  far  as 
it  could  prejudice  them ;  the  members  cannot,  however,  allege  for  their  advantage 
the  want  of  the  said  formalities. 

343.  The  agreements  and  resolutions  to  which  Art.  341  refers,  produce  no  effect 
against  third  persons  until  after  registration  and  pubhcation.  But  when  the  associa- 
tion is  dissolved  before  the  term  fixed  in  the  contract  of  association  for  its  duration, 
it  is  not  considered  as  dissolved  as  regards  third  persons  until  after  the  expiration 
of  one  month  from  the  date  of  registration,  posting  and  pubhcation  of  the  act  of 
dissolution;  saving,  however,  to  members  and  to  anyone  else  interested,  proof  that 
the  dissolution  was  known  to  third  persons. 

344,^)  Those  who  contract  in  the  name  of  an  association  not  legally  registered, 
are  jointly  responsible  for  all  losses  which,   by  the  nuUity  of  the  contracts,   are 

1)  Art.  535  of  the  Penal  Code  says:  Every  individual  who  with  the  intention  of  appropriating 
a  thing  belonging  to  another  shall  have  caused  to  be  delivered  to  him  funds,  movables,  obUgations, 
releases  or  receipts,  whether  by  making  use  of  false  names  or  false  qualities,  or  employs  fraudulent 
manipulations  to  cause  belief  in  the  existence  of  false  undertakings,  or  of  an  authority,  or  an 
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nulidad  de  los  contratos,  se  causen  a  los  interesados,  y,  ademas,  serAn  castigados  con 
arreglo  al  Codigo  Penal. 

En  igual  responsabilidad  incurriran  los  que  A  nombre  de  una  compania,  aun 
legaJmente  constituida,  hicieren,  negociaciones  distintas  de  las  de  su  objeto  y  em- 
presa,  segun  este  determinado  en  sus  reglamentos. 

345.  En  todas  las  facturas,  anuncios,  publicaciones  y  otros  documentos  no 
manuscritos,  emanados  de  las  companias  an6nimas  6  en  comandita  por  acciones,  la 
denominacion  social  debe  ser  siempre  precedida  6  seguida  inmediatamente  de  estas 
palabras,  escritas  con  todas  sus  letras  ylegibles  sin  (fificultad:  "Compania  an6nima 
6  compania  en  comandita  por  acciones",  y  de  la  enunciacion  del  monto  del  capital 
social.  El  empleado  de  la  compania  que  emita  6  autorice  la  emision  de  documentos, 
publicaciones,  anuncios,  facturas  y  demas  en  que  se  infrinja  la  precedente  disposicion, 
pagara  de  diez  a  doscientos  sucres  de  multa. 

Secci6n  IX.    De  la  liquidacion  de  la  compania. 

346.  Concluida  6  disuelta  la  compaiiia,  los  administradores  no  pueden  hacer 
nuevas  operaciones,  quedando  limitadas  sus  facultades,  mientras  se  prov^  4  la 
liquidacion,  a  cobrar  los  creditos  de  la  compania,  a  extinguir  las  obligaciones  anterior- 
mente  contraidas  y  a  reaUzar  las  operaciones  que  se  hallen  pendientes. 

347.  Si  en  el  contrato  social  no  se  ha  determinado  el  modo  de  hacer  la  liquida- 
cion y  division  de  los  haberes  sociales,  se  observaran  las  reglas  siguientes: 

No  habiendo  contradiccion  por  parte  de  ningun  socio,  continuaran  encargados 
de  la  liquidacion  los  que  hubieren  tenido  la  administracion  de  la  compania;  pero  si  lo 
exigiere  cualquier  socio,  se  nombrara,  a  pluridad  de  votos,  uno  6  mas  liquidadores 
de  dentro  6  f uera  de  la  compaiiia ;  para  lo  cual  se  f ormara  junta  de  todos  los  socios, 
convocando  d  eUa  d  los  ausentes  con  tiempo  suficieute  para  que  puedan  concurrir 
por  si  6  por  apoderados. 

En  la  misma  junta  se  acordaran  las  facultades  que  se  den  a  los  liquidadores. 

Si  no  se  obtuviere  mayoria  absoluta  en  la  votacion,  se  contraera  6sta  a  los  dos 
que  hubieren  ob tenido  mayor  numero  de  votos;  y  si  entonces  hubiere  empate,  lo 
decidira  la  suerte. 

El  nombramiento  y  los  poderes  de  los  hquidadores  se  registraran  en  el  Juzgado 
de  Comercio  de  la  jurisdiccion. 

348.  Si  no  se  determinaren  sus  facultades  a  los  liquidadores,  6stos  no  podrAn 
ejecutar  otros  actos  y  contratos  que  los  que  tiendan  directamente  al  cumplimiento 
de  su  encargo,  sometiendose  a  las  disposiciones  del  Codigo  Civil  sobre  mandato. 

349.  En  todo  caso,  los  hquidadores  estan  obhgados:  1.°  A  formar  inventario, 
al  tomar  posesion  de  su  encargo,  de  todas  las  existencias,  creditos  y  deudas  de  cual- 
quiera  naturaleza  que  sean;  y  a  recibir  los  hbros,  correspondencia  y  papeles  de  la 
compaiiia;  —  2.°  A  continuar  y  concluir  las  operaciones  pendientes  al  tiempo  de  la 
disolucion;  —  3.°  A  exigir  la  cuenta  de  su  administracion  a  los  gerentes  y  a  cual- 
quier otro  que  haya  manejado  intereses  de  la  compania;  —  4.°  A  hquidar  y  can- 
celar  las  cuentas  de  la  compaiiia  con  los  terceros  y  con  cada  uno  de  los  socios ;  pero 
no  podran  pagar  a  estos  ninguna  suma  sobre  las  cuotas  que  puedan  corresponderles, 
mientras  no  esten  pagados  los  acreedores  de  la  compaiiia ;  —  5.  °  A  cobrar  los  creditos 
activos,  percibir  su  importe  y  otorgar  los  correspondientes  finiquitos;  —  6.°  A 
vender  las  mercaderias  y  demas  bienes  muebles  e  inmuebles  de  la  compania,  aun 
cuando  haya  menores,  interdictos  6  inhabihtados  entre  los  interesados,  sia  sujetarse 
d  las  formahdades  prescritas  en  el  Codigo  Civil  respecto  de  estos;  —  7.°  A  presentar 
estados  de  la  hquidacion,  cuando  los  socios  lo  exijan;  y  —  8.°  A  rendir,  al  f in  de 
la  hquidacion,  cuenta  general  de  su  administracion. 

Si  el  hquidador  fuere  el  mismo  gerente  de  la  compaiiia  extinguida,  deberd  pre- 
sentar, en  la  misma  epoca,  cuenta  de  su  gestion. 

350.  La  compania  en  hquidacion,  ya  sea  demandante,  ya  sea  demandada, 
serd  representada  en  juicio  por  los  hquidadores. 

351.  En  la  hquidacion  de  companias  de  comercio  en  que  tengan  interns  menores, 
interdictos  6  inhabihtados,  procederdn  sus  tutores  6  curadores  con  plenitud  de 

un  cr^dito  imaginario,  para  infnnHir  la  esperanza  6  el  temor  de  un  suceso,  accidente  6  cualquier 
acontecimieiito  q\iim6rico  6  para  abusar  de  otro  modo  de  la  oonfianza  6  de  la  credulidad,  serd 
castigado  con  una  prisi6n  de  un  mes  &  cinoo  afios  y  con  una  multa  de  diez  &  quinientos  pesos. 
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caused  to  persons  interested,  and  shall  also  be  punished  in  accordance  with  the 
Penal  Code. 

Those  also  incur  the  Uke  responsibility  who  in  the  name  of  an  association  which 
is  legally  constituted,  carry  on  a  business  different  from  that  which  is  the  object  and 
undertaking  as  determined  in  its  regulations. 

345.  In  all  invoices ,  announcements ,  publications  and  other  documents  not  in 
manuscript,  issuing  from  a  joint  stock  company,  or  a  Hmited  partnership  by  shares, 
the  firm  or  company  name  must  always  be  immediately  preceded  or  followed  by 
the  followiag  words  written  in  full  and  easily  legible:  "Compania  anomina"  or 
"compania  en  comandita  por  acciones"  and  the  statement  of  the  amotmt  of  the  capital. 
An  officer  of  the  company  who  issues  or  authorizes  the  issue  of  documents,  pubhca- 
tions,  announcements,  invoices  and  any  other  thing  infringing  the  above  provision, 
shall  pay  a  fine  of  from  ten  to  two  hundred  sucres. 

Section  IX.    Of  the  Liquidation  of  the  Association. 

346.  If  the  association  is  terminated  or  dissolved  the  administrators  cannot  enter 
into  new  obligations,  their  powers  being  limited,  so  long  as  the  Uquidation  proceeds, 
to  collecting  the  debts  due  to  the  association,  extinguishing  the  obligations  previously 
contracted  and  realizing  the  business  remaining  pending. 

347.  If  in  the  contract  of  association,  the  method  of  carrying  out  the  hquidation 
and  the  division  of  the  assets  has  not  been  fixed,  the  following  rules  shall  be  observed : 
If  there  is  no  opposition  on  the  part  of  any  of  the  members,  those  who  have  had 
the  management  of  the  association  shall  remain  charged  with  the  liquidation;  if, 
however,  any  member  so  demands,  there  shall  be  nominated  by  a  majority  of  votes 
one  or  more  hquidators  from  within  or  outside  the  association;  for  this  purpose  a 
meeting  of  all  the  members  shall  be  held,  those  absent  being  summoned  in  sufficient 
time  to  enable  them  to  be  present  personally  or  by  proxy. 

At  such  meeting  the  powers  to  be  given  to  the  hquidators  shall  be  arranged. 

If  no  absolute  majority  is  obtained  at  the  meeting,  it  shall  be  limited  to 
those  two  who  obtain  the  most  votes ;  and  if  there  then  is  a  tie,  it  shall  be  decided 
by  lot. 

The  nomination  and  the  powers  of  liquidators  shall  be  registered  in  the  Commer- 
cial Court  of  the  district. 

348.  If  the  functions  of  the  Hquidators  are  not  fixed,  they  cannot  perform 
or  enter  into  any  other  acts  or  contracts  than  those  which  tend  directly  to  the 
fulfilment  of  their  task,  subject  to  the  provisions  of  the  Civil  Code  as  to  agency. 

349.  In  any  case  hquidators  are  obMged :  1 .  To  make  an  inventory  on  assuming 
their  office  of  all  the  assets,  claims  and  debts  of  whatever  nature  they  may  be ;  and 
to  receive  the  books  and  papers  of  the  association ;  —  2.  To  continue  and  conclude  the 
operations  pending  at  the  time  of  the  dissolution;  —  3.  To  demand  an  account  of 
their  administration  from  the  manager  and  any  others  who  have  handled  the  interests 
of  the  assocition ;  —  4.  To  hquidate  and  cancel  the  accounts  of  the  association  with 
third  parties  and  with  each  of  the  members ;  but  they  cannot  pay  to  the  latter  any  sum 
which  may  become  due  to  them  in  respect  of  their  shares  while  the  creditors  of  the 
association  remain  unpaid;  —  5.  To  recover  the  book  debts,  receive  payment  of 
them  and  give  the  corresponding  receipts;  —  6.  To  sell  the  goods  and  other  movable 
and  immovable  property  of  the  association,  even  when  there  are  minors  or  persons 
under  disabUity  or  unemancipated,  among  those  interested,  without  being  subject 
to  the  formaUties  prescribed  in  the  Civil  Code  with  regard  to  such  persons ;  —  7.  To 
present  statements  of  the  Hquidation  when  so  required  by  the  members ;  and  —  8.  To 
render  at  the  conclusion  of  the  Hquidation  a  general  account  of  their  administration. 

If  the  Hquidator  was  himself  the  manager  of  the  extinguished  association,  he 
must  present  at  the  same  time  an  account  of  his  management. 

350.  An  association  in  Hquidation,  whether  plaintiff  or  defendant,  can  be  re- 
presented in  a  suit  by  the  Hquidators. 

351.  In  the  Hquidation  of  commercial  associations  in  which  minors,  persons 
under  disabUity  or  unemancipated  are  interested,  their  tutors  or  curators  can  proceed 

imaginary  claitii,  for  the  purpose  of  infusiagthe  hope  or  fear  of  an  event,  accident  or  any  other 
chimerical  occurrence,  or  for  abusing  confidence  or  creduUty  by  any  other  method,  shall  be 
punished  with  imprisonment  for  from  one  month  to  five  years  and  with  a  fine  of  from  ten  to  five 
hundred  pesos. 
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facultades,  como  si  obraren  en  negocios  propios;  y  serdn  validos  todos  los  actos  que 
otorguen  6  consientan  a  nombre  de  aquellos,  sin  perjuicio  de  la  responsabilidad  que 
contraigan  por  haber  obrado  con  dolo  6  negligencia  culpable. 

Secci6n  X.    De  la  prescripci6n  de  la  responsabilidad  de  los  socios 
en  las  companias  mercantiles. 

352.  La  responsabilidad  solidaria  de  los  socios,  en  las  companias  de  comercio, 
6  de  sus  sucesores,  cesara  a  los  cinco  anos  contados  desde  el  termino  6  la  disolucion 
de  la  compania,  siempre  que  el  acto  de  disolucion  se  liaya  registrado  y  publicado 
conforme  a  los  arts.  338,  339,  340  y  341. 

Esta  prescripcion  no  tiene  lugar  en  el  caso  que  la  compania  termine  por  quiebra. 

353.  Esta  prescripcion  corre  contra  toda  clase  de  personas,  y  solo  se  inter- 
rumpe  por  demanda  judicial.  Despues  de  esta  interrupcion  solo  tendra  lugar  la 
prescripcion  ordinaria. 

354.  Transcurridos  los  cinco  anos  a  que  se  refieren  los  articulos  precedentes, 
queda,  sin  embargo,  a  los  acreedores  el  derecho  de  ejercer  sus  acciones  contra  la 
compania  en  Uquidacion,  hasta  concurrrencia  de  los  fondos  sociales  indivisos  que  aun 
existan,  y  contra  cada  uno  de  los  socios,  en  proporcion  de  lo  que  por  capital  y  ganan- 
cias  le  haya  correspondido  en  la  liquidacion. 

355.  Si  el  vencimiento  del  cr6dito  es  posterior  &  la  disoluci6n  de  la  compania, 
el  quinquenio  empieza  a  correr  desde  el  vencimiento. 

356.  Los  Uquidadores  que  con  dinero  propio  hayan  pagado  deudas  de  la  com- 
pania, no  pueden  ejercer  contra  los  socios  mayores  derechos  que  los  que  corres- 
ponderian  a  los  acreedores  pagados. 

Secci6n  XI.    De  la  asociaci6n  6  cuentas  en  participaci6n. 

357.  La  asociacion  en  participacion  es  aquella  en  que  un  comerciante  da  a  ima 
6  m&a  personas  participacion  en  las  utiUdades  6  perdidas  de  una  6  mas  operaciones 
6  de  todo  su  comercio. 

Pueden  tambien  tener  lugar  en  operaciones  mercantiles  hechas  por  no  comer- 
ciantes. 

358.  Los  terceros  no  tienen  derechos  ni  obUgaciones  sino  respecto  de  aquel  con 
quien  ban  contratado. 

359.  Los  participantes  no  tienen  ningun  derecho  de  propiedad  sobre  las  cosas 
objeto  de  la  asociacion  aunque  hayan  sido«aportados  por  eUos. 

Sus  derechos  estan  Umitados  a  obtener  cuenta  de  los  fondos  que  han  aportado 
y  de  las  p6rdidas  6  ganancias  habidas. 

360.  En  el  caso  de  quiebra,  los  participantes  tienen  derecho  i  ser  colocados 
en  el  pasivo  por  los  fondos  con  que  han  contribuido,  en  cuanto  estos  excedan  a  la 
cuota  de  perdidas  que  les  corresponda. 

361.  Salvo  lo  dispuesto  en  los  articulos  anteriores,  la  asociacion  accidental  se 
rige  por  las  convenciones  de  las  partes,  debiendo  liquidarse  cada  ano  la  porci6n  de 
utihdades  asignada  en  la  participacion. 

Los  empleados  a  quienes  se  diere  una  participacion  de  utihdades,  no  serdn  res- 
ponsables  sino  por  el  monto  de  sus  utUidades  anuales. 

362.  Estas  asociaciones  estan  exentas  de  las  formalidades  establecidas  para 
las  companias.  A  falta  de  contrato  por  escritura  publica,  se  puede  probar  por  los 
demds  medios  admitidos  por  la  Ley  mercantil;  pero  la  prueba  testimonial  no  es 
admisible  cuando  se  trata  de  un  negocio  que  pasa  de  doscientos  sucres  de  valor, 
si  no  hay  un  prineipio  de  prueba  por  escrito. 

Titulo  YII.    Del  contrato  de  comision. 

363.  Comisionista  es  el  que  ejerce  actos  de  comercio,  en  su  propio  nombre,  por 
cuenta  de  vm  comitente. 

364.  El  comisionista  no  esta  obUgado  &  declarar  4  la  persona  con  quien  con- 
trata  el  nombre  de  su  comitente ;  pero  queda  obUgado  directa  y  personalmente  hacia 
aquel,  como  si  el  negocio  fuera  suyo  propio. 

365.  El  comitente  no  tiene  accion  contra  la  persona  con  quien  ha  tratado  el 
comisionista,  y,  reciprocamente,  esta  no  la  tiene  contra  el  comitente. 
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with  fullest  powers,  as  if  it  were  their  own  matter;  and  all  transactions  they  shall 
enter  into  or  consent  to  in  their  name  shall  be  vaHd,  without  prejudice  to  the  UabiUty 
that  may  fall  on  them  for  having  acted  with  fraud  or  culpable  negligence. 

Section  X.    Of  Prescription  of  the  Liability  of  Members  of  Com- 
mercial Associations. 

352.  The  joint  Hability  of  members  of  commercial  associations  or  their  successors 
ceases  in  five  years,  reckoned  from  the  termination  or  dissolution  of  the  associatioil, 
provided  the  act  of  dissolution  has  been  registered  and  pubHshed  in  conformity 
with  Arts.  338,  339,  340  and  341. 

This  prescription  does  not  take  place  in  the  case  of  an  association  terminating 
by  reason  of  bankruptcy. 

353.  This  prescription  runs  against  aU  classes  of  persons,  and  is  only  interrupted 
by  an  action.    After  such  interruption,  only  ordinary  prescription  takes  place. 

354.  The  five  years  referred  to  in  the  preceding  Articles  having  expired,  there 
nevertheless  remains  to  the  creditors  the  right  of  taking  action  against  the  associa- 
tion in  hquidation,  up  to  the  amount  of  the  undivided  funds  of  the  association  which 
still  exist,  and  against  each  one  of  the  members,  in  proportion  to  what  comes  to  him 
from  the  capital  and  profits. 

355.  If  the  due  date  of  the  claim  is  posterior  to  the  dissolution  of  the  association 
the  five  years  commences  to  run  from  the  due  date. 

356.  The  hquidators  who  have  paid  the  debts  of  the  association  with  their  own 
money,  cannot  claim  against  the  members  greater  rights  than  those  of  the  creditors 
so  paid. 

Section  XI.    Of  Associations  or  Accounts  in  Participation. 

357.  The  association  in  participation  is  that  in  which  a  merchant  gives  to  one 
or  more  persons  a  participation  in  the  profits  or  losses  of  one  or  more  operations 
or  of  all  his  business. 

It  can  also  take  place  in  commercial  operations  made  by  non-merchants. 

358.  Third  persons  have  neither  rights  nor  responsibiUties,  except  against  those 
with  whom  they  have  contracted. 

359.  The  participants  have  no  right  of  ownership  over  things  which  are  the 
object  of  the  association,  although  they  have  been  contributed  by  them. 

Their  rights  are  Umited  to  obtaining  an  account  of  the  funds  which  they  have 
contributed,  and  of  the  losses  or  profits  made. 

I  360.  In  case  of  bankruptcy  the  participants  are  entitled  to  be  Usted  among  the 
Uabihties  for  the  funds  they  have  contributed,  so  far  as  they  exceed  the  amoimt  of 
the  losses  falling  upon  them. 

361.  Saving  the  provisions  of  the  preceding  Articles,  a  casual  association  is 
governed  by  the  agreements  of  the  parties,  and  the  portions  of  the  profits  assigned 
in  participation  must  be  hquidated  every  year. 

Employees  to  whom  a  participation  in  the  profits  is  given,  shall  only  be  Hable 
to  the  amount  of  their  annual  profit. 

362.  These  associations  are  exempt  from  the  f ormaUties  enacted  for  partnerships 
and  companies.  In  the  absence  of  a  contract  by  pubHc  document  it  can  be  proved 
by  any  other  of  the  methods  admitted  by  commercial  law;  but  testimonial  proof  is 
not  admissible  when  it  relates  to  an  operation  which  exceeds  in  value  two  hundred 
sucres,  if  there  is  not  a  basis  of  proof  in  writing. 

Title  VII.    Of  the  Contract  of  Commission. 

363.  A  commission  agent  (factor)  is  a  person  who  engages  in  acts  of  commerce 
in  his  own  name,  for  account  of  a  principal. 

364.  The  commission  agent  need  not  declare  the  name  of  his  principal  to  the 
person  with  whom  he  contracts ;  but  he  (the  agent)  is  directly  and  personally  hable 
to  the  other  contracting  party  as  if  the  business  were  done  on  his  own  account. 

365.  The  principal  has  no  right  of  action  against  the  person  with  whom  the 
commission  agent  has  contracted,  and  on  the  other  hand  the  latter  has  no  right  of 
action  against  the  principal. 
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366.  Si  el  negocio  encomendado  se  hiciere  bajo  el  nombre  del  comitente,  los 
dereehos  y  la  obligacion  que  produce  se  determinan  por  las  disposieiones  del  C6digo 
Civil,  sobre  contrato  del  mandato;  pero  el  mandato  mercantil  no  es  gratuito  por 
naturaleza'^). 

367.  El  comisionista  puede  aceptar  6  no  el  encargo  que  se  le  hace;  pero  si  lo 
rehusare,  quedara  obUgado,  bajo  responsabilidad  de  danos  y  perjuicios:  1.°  A  dar 
aviso  de  su  repulsa  al  comitente  en  el  correo  siguiente  al  en  que  recibio  la  comision; 
y  —  2.°  A  tomar,  mientras  reciba  instrucciones,  las  medidas  conservativas  que 
la  naturaleza  del  negocio  requiera,  como  son :  las  conducentes  a  impedir  la  perdida 
6  deterioro  de  las  mercaderias  consignadas,  la  caducidad  de  un  titulo,  una  pres- 
cripcion  6  cualquier  otro  dano  inminente. 

368.  Si  no  recibiere  instrucciones  en  un  plazo  proporcionado  a  la  distancia  del 
domicilio  del  comitente,  puede  el  comisionista  depositar  judicialmente  las  merca- 
derias 6  efectos  consignados  y  hacer  vender,  con  la  autorizacion  del  Juez,  lo  sufi- 
ciente  a  cubrir  las  sumas  que  hubiere  erogado  por  causa  de  la  consignacion. 

369.  Aceptada  expresa  6  tacitamente  la  comision,  el  comisionista  debe  ejecu- 
tarla  y  concluirla;  y  no  haciendolo  sin  causa  legal,  respondera  al  comitente  de  los 
daiios  y  perjuicios  que  le  sobrevinieren. 

370.  Si  la  comision  requiriere  provision  de  fondos,  el  comisionista  no  estara 
obUgado  a  ejecutarla,  aunque  la  haya  aceptado,  mientras  el  comitente  no  provea 
la  cantidad  necesaria,  y  aun  podra  suspender  la  ejecucion  cuando  se  haya  agotado  la 
provision  recibida. 

371.  El  comisionista  debe  examinar  el  estado  en  que  recibiere  los  efectos 
consignados,  hacer  constar  legalmente,  en  el  acto,  las  diferencias  6  deterioros  que 
advirtiere,  y  comunicarlas  al  comitente  lo  mas  pronto  que  fuera  posible. 

•  Si  no  lo  hiciese,  se  presume  que  las  mercaderias  6  los  efectos  estaban  conformes 
con  lo  expresado  en  la  factura  6  en  la  carta  de  porte  6  conocimiento. 

Lo  mismo  practicara  en  todo  caso  en  que  sobrevinieren  a  las  cosas  consignadas 
danos  6  perdidas. 

372.  El  comisionista  responde  del  deterioro  6  de  la  perdida  de  la  cosa  consignadd, 
que  tuviere  en  su  poder,  que  no  provengan  de  caso  fortuito  6  de  vicio  propio  de  la 
misma  cosa,  en  los  terminos  expresados  en  el  art.  220.  El  dano  se  calculara  por  el 
valor  de  la  cosa  en  el  lugar  y  en  el  tiempo  en  que  hubiere  sobrevenido. 

373.  El  comisionista  se  hace  dueno  del  dinero  y  los  efectos  al  portador,  recibidos 
por  euenta  del  comitente,  quedando  constituido  deudor  de  eUos,  y  corriendo  todos 
sus  riesgos,  salvo  convencion  en  contrario. 

374.  Er  comisionista  debe  sujetarse  extrictamente  a  las  instrucciones  del  co- 
mitente en  el  desempeno  de  la  comision;  pero  si  creyere  que  cumpli6ndolas  k  la  letra 
debe  resultar  un  dano  grave  al  comitente,  podra  suspender  la  ejecucion,  dandole 
aviso  en  primera  oportunidad. 

En  ningun  caso  podra  obrar  contra  las  disposieiones  expresas  y  claras  del 
comitente. 

A  falta  de  instrucciones  en  casos  extraordinarios  e  imprevistos,  si  no  tuviere 
tiempo  para  consultar  al  comitente,  procedera  prudencialmente  en  favor  de  los 
intereses  del  comitente,  y  como  procediera  en  asxmto  propio. 

Lo  mismo  procedera  en  el  caso  en  que  el  comitente  le  hubiere  autorizado  para 
proceder  a  su  arbitrio. 

375.^)  El  comisionista  debe  comunicar  oportunamente  al  comitente  todas  las 
noticias  relativas  a  la  negociacion  de  que  estuviere  encargado  que  puedan  inducirle 
a  modificar  6  revocar  sus  instrucciones. 

376.  El  comisionista  debe  desempenar  por  si  mismo  la  comisi6n,  y  si  la 
delegare  sin  autorizacion  previa  del  comit«nte,  responde  de  la  ejecucion  del  delegado. 

Si  en  la  autorizacion  para  delegar  no  se  le  hubiere '  designado  persona  deter- 
minada,  responder4  de  la  delegacion  que  hiciere  en  persona  notoriamente  incapaz  6 
insolvente. 


1)  Aqui  hay  diferenoia  con  el  Codigo  Civil.  El  Art.  2104  de  6ste  dice:  "El  mandato  puede 
ser  gratuito  6  remunerado."  —  2)  El  Art.  2122  del  Codigo  Civil  dice:  "El  mandatario  puede 
delegar  el  encargo  si  no  se  le  ha  prohibido;  pero  no  estando  expresamente  autorizado  para 
delegarlo,  reaponderi  de  los  hechos  del  delegado  como  de  los  suyos  propios". 
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366.  If  the  business  is  entered  into  under  the  name  of  the  principal,  the  rights 
and  UabiUty  resulting  are  determined  by  the  provisions  of  the  Civil  Code  under 
"Contract  of  Agency";  mercantile  agency  however  is  by  nature  not  gratuitous i). 

367.  The  commission  agent  may  accept  or  refiise  the  charge  entrusted  to  him; 
but  if  he  refuses,  it  shall  Jbe  incumbent  upon  him,  under  liabihty  for  damages : 
1.  To  give  notice  of  his  refusal  to  the  principal  by  the  post  following  that  by  which 
he  receives  the  commission;  and  —  2.  To  take,  until  he  receives  iostructions,  such 
preservative  steps  as  the  natiu-e  of  the  business  requires,  such  as  those  conducive 
to  prevention  of  loss  or  deterioration  of  the  things  consigned,  the  lapse  of  title, 
prescription,  or  any  other  impending  damage. 

368.  If  he  should  not  receive  instructions  in  a  period  of  time  proportionate  to 
the  distance  from  the  residence  of  the  principal,  the  commission  agent  may  judicially 
deposit  the  goods  or  effects  consigned,  and  with  the  authority  of  the  Judge  have  a 
sufficient  quantity  sold  to  cover  the  sums  which  he  has  laid  out  by  reason  of  the 
consignment. 

369.  If  the  commission  is  expressly  or  impKedly  accepted,  the  commission  agent 
must  execute  and  conclude  it ;  and  if  without  legal  excuse  he  fails  to  do  so,  he  is  res- 
ponsible to  the  principal  for  the  damages  supervening. 

370.  If  the  commission  requires  the  provision  of  fimds,  the  commission  agent 
shall  not  be  obUged  to  undertake  it,  although  he  has  accepted  it,  so  long  as  the 
principal  does  not  provide  the  necessary  amount,  and  may  also  suspend  the  ex- 
ecution of  the  commission  when  he  has  exhausted  the  funds  received. 

371.  The  commission  agent  must  examine  the  state  in  which  he  receives  the 
effects  consigned,  and  immediately  state  in  legal  form  any  differences  or  deteriora- 
tions which  he  notices,  and  inform  the  principal  thereof  as  soon  as  possible. 

If  he  does  not  do  this,  it  is  presumed  that  the  goods  or  effects  were  in  conformity 
with  those  mentioned  in  the  invoice  or  way  bill  or  bill  of  lading. 

The  same  course  shall  be  taken  in  every  case  in  which  damage  occurs  to  the 
goods  consigned. 

372.  The  commission  agent  is  responsible  for  deterioration  or  loss  of  the  things 
consigned  which  he  takes  into  his  power,  when  it  does  not  arise  from  fortuitous 
accident  or  inherent  vice,  in  the  terms  mentioned  in  Article  220.  The  damage  is 
calculated  on  the  value  of  the  thing  at  the  place  and  time  in  which  it  has  occurred. 

373.  The  commission  agent  becomes  the  owner  of  money  and  documents  to 
bearer  received  for  account  of  the  principal,  remaining  debtor  thereof  and  taking 
all  risks,  unless  the  contrary  is  agreed. 

374.  The  commission  agent  must  strictly  comply  with  the  instructions  of  the 
principal  in  the  carrying  out  of  the  commission;  but  if  he  beUeves  that  fulfilment 
to  the  letter  wiU  result  in  serious  damage  to  the  principal,  he  can  suspend  the  execu- 
tion, giving  notice  of  the  same  at  the  first  opportunity. 

In  no  case  may  he  act  contrary  to  the  clear  and  express  provisions  of  the  prin- 
cipal. 

In  the  absence  of  instructions  in  extraordinary  and  unforeseen  cases,  if  there  is 
no  time  to  consult  the  principal,  he  shall  proceed  in  a  prudent  manner  in  furtherance 
of  the  interests  of  the  j)rincipal,  as  if  he  were  acting  in  his  own  affairs. 

The  like  shall  apply  in  the  case  of  the  principal  having  authorized  him  to  proceed 
according  to  his  discretion. 

375.2)  The  commission  agent  must  commimicate  opportunely  to  the  principal 
aU  information  relative  to  the  business  with  which  he  is  entrusted,  which  might 
induce  him  to  modify  or  revoke  his  instructions. 

376.  The  commission  agent  must  personally  perform  his  commission,  and  if  he 
delegates  it  without  the  previous  authority  of  the  principal,  he  is  responsible  for 
the  due  performance  by  the  delegate. 

If  in  the  authority  to  delegate  no  particular  person  has  been  nominated,  he  is 
Hable  for  the  delegation  made  to  a  person  notoriously  incapable  or  insolvent. 


1)  There  is  here  a  difference  from  the  Civil  Code.  Article  2104  of  the  latter  says:  "The 
agency  may  be  gratuitous  or  for  reward".  —  2)  Art.  2122  of  the  Civil  Code  runs:  "The  agent 
can  delegate  his  task,  if  it  is  not  prohibited;  but  if  he  is  not  expressly  authorized  to  delegate 
it,  he  is  responsible  for  the  acts  of  the  delegate  as  if  they  were  his  own  acts". 


48  Ecuador:    C6d.  Com.     Libro  II.     Tit.  VII.    Contrato  de  coiiiisi6n. 

Siempre  que  delegare  la  comision,  debera  dar  aviso  al  comitente. 

En  todos  los  casos  podrd  el  comitente  ejercer  sus  acciones  contra  el  delegado. 

377.  Se  proliibe  d  los  comisionistas  representar  en  un  mismo  negocio  intereses 
opuestos,  sin  consentimiento  expreso  de  los  iateresados. 

378.  El  mandatario  de  negocios  mercantiles  tiene  derecho  4  exigir  una  re- 
muneracion  por  el  desempeno  de  su  encargo.  Si  no  hubiere  convenio  previo  sobre  su 
monto,  se  estara  al  uso  de  la  plaza  en  que  se  hubiere  ejecutado  el  mandato. 

379.  Todas  las  economias  y  ventajas  que  consiga  el  comisionista  en  los  nego- 
cios que  haga  por  cuenta  ajena,  las  abonara  el  comitente. 

380.  Evacuada  la  negociacion  encomendada,  el  comisionista  esta  obligado: 
1.°  A  dar  inmediato  aviso  al  comitente;  —  2.°  A  rendir  cuenta  detaUada  y  com- 
probada  de  su  gestion;  y  —  3.°  A  pagar  al  comitente  el  saldo  que  resulte  a  su 
favor,  empleando  el  mecdo  que  le  hubiere  designado;  y  a  falta  de  designacion,  del 
modo  que  fuere  de  uso  en  la  plaza. 

381.^)  El  comisionista  debe  pagar  intereses  sobre  Ieis  sumas  que  retuviere 
indebidamente  contra  las  ordenes  del  comitente. 

Reciprocamente,  tiene  derecho  a  intereses  sobre  el  saldo  que  arroje  a  su  favor 
la  cuenta  que  rindiere,  desde  la  fecha  de  esta;  pero  los  intereses  sobre  las  cantidades 
que  supUere  para  cumpUr  la  comision  correran  desde  la  fecha  del  suplemento,  excep- 
tuando  el  tiempo  en  que,  por  no  rendir  oportunamente  la  cuenta,  ocasionare  el  mismo 
la  demora  en  el  pago. 

382.  Todo  comisionista  tiene  privilegio  sobre  el  valor  de  las  mercaderias  6 
efectos  que  le  hayan  sido  expedidos,  depositados  6  consignados,  por  el  solo  hecho  de 
la  expedicion,  del  deposito  6  de  la  consignacion;  por  todos  los  prestamos  adelantados 
6  pagos  hechos  por  el,  ya  antes  de  recibir  las  mercaderias  6  efectos,  ya  mientras 
tenga  en  su  poder,  y  por  los  intereses  y  comisiones  devengados  y  gastos  hechos. 

Este  privilegio  no  subsiste  sino  a  condioion  de  que  las  mercaderias  6  efectos 
hayan  sido  puestos  y  permanezcan  en  poder  6  d  disposicion  del  comisionista,  en  sus 
almacenes  6  buques ;  6  en  poder  de  un  tercero,  6  en  la  aduana  u  otro  deposito  publico 
6  privado,  y  en  caso  de  que  las  mercaderias  6  efectos  est6n  aiin  en  transito,  y  pueda 
probar  con  el  conocimiento  6  carta  de  porte,  firmada  por  el  conductor,  que  se  le  ha 
hecho  la  expedicion. 

El  comisionista  tiene  el  derecho  de  retencion;  y  reaUzadas  que  scan  las  mer- 
caderias 6  efectos,  se  paga  de  su  cr^dito  con  el  producto  reaUzado,  con  preferencia  a 
todos  los  acreedores  del  comitente,  con  excepcion  del  porteador,  por  el  precio  del 
trasporte. 

383.  El  comisionista  que  ha  adquirido  mercaderias  6  efectos  por  cuenta  de  un 
comitente,  tiene  sobre  estas  y  su  precio  los  mismos  derechos  de  retencion  y  privilegio 
estableoidos  en  el  articulo  anterior,  por  el  precio  que  haya  pagado  6  deba  pagar, 
y  por  los  intereses,  comision  y  gastos,  con  tal  que  las  mercaderias  6  efectos  esten  en 
su  poder  6  a  su  disposicion,  en  los  terminos  expresados;  y  en  caso  que  los  haya 
expedido,  que  las  mercaderias  6  efectos  no  hayan  sido  entregados  en  los  almacenes 
del  comitente,  y  el  comisionista  pueda  probar  con  el  conocimiento  6  carta  de  porte, 
que  hizo  la  expedicion. 

384.  El  comisionista  que  rinda  a  su  comitente  cuenta  que  no  estuviese  conf  orme 
con  los  asientos  de  sus  Ubros,  6  que  altere  los  precios  y  condiciones  de  los  contratos 
celebrados,  6  suponga  gastos,  6  aumente  los  que  hubiere  hecho,  serd.  castigado  con 
arreglo  al  Codigo  Penal. 

385.  Las  mercaderias  6  efectos  recibidos  6  comprados  por  el  comisionista  por 
cuenta  del  comitente,  pertenecen  a  este;  y  los  que  expidiere,  viajan  por  cuenta  y  riesgo 
del  comitente,  salvo  que  hubiere  convencion  en  contrario. 

386.  Siempre  que  fuere  tan  urgente  la  venta  del  todo  6  parte  de  los  efectos 
consignados  para  evitar  la  proxima  p6rdida  6  deterioro,  que  no  haya  tiempo  para 
expresar  disposiciones  especiales  del  comitente,  deberd  el  comisionista  hacer  la  venta 
en  almoneda  publica,  dando  cuenta,  sin  dilacion,  al  comitente. 

387.  Cuando  el  comisionista  reciba  de  distintos  comitentes  mercaderias  de  la 
misma  especie,  debera  distinguirlas  con  una  contramarca. 


^)  El  iaterSs  que  debe  pagar  es  el  del  doce  por  oiento  anual,  el  cual  es  el  interes  mereantU, 
determinado  en  esto  C6digo  (A.  623). 
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Whenever  he  delegates  the  commission  he  shall  give  notice  to  the  principal. 
In  every  case  the  principal  can  bring  his  actions  against  the  delegate. 

377.  Commission  agents  are  forbidden  to  represent  opposing  interests  in  the 
same  matter,  without  the  express  consent  of  the  persons  interested. 

378.  An  agent  for  commercial  business  has  the  right  to  demand  remuneration 
for  the  performance  of  his  task.  If  there  is  no  previous  agreement  as  to  its  amount, 
it  will  be  that  customary  in  the  locahty  in  which  the  agency  was  performed, 

379.  AH  economies  and  advantages  which  accrue  to  the  commission  agent  in 
the  business  which  he  does  for  the  account  of  another,  enure  to  the  benefit  of  the 
principal. 

380.  After  settlement  of  the  business  undertaken,  the  commission  agent  is 
obhged:  1.  To  give  immediate  notice  to  the  principal;  —  2.  To  render  a  detailed 
and  vouched  account  of  his  management ;  and  —  3.  To  pay  the  priacipal  the  balance 
in  his  favoiu',  employing  the  means  which  have  been  indicated,  and  failing  such 
indication,  by  the  means  which  are  locally  customary. 

381.  The  commission  agent  must  pay  interest  on  the  sums  which  he  retains 
illegally  against  the  orders  of  the  principal. 

On  the  other  hand,  he  has  the  right  to  interest  on  the  balance  which  the  account 
he  renders  shews  in  his  favour,  from  the  date  of  such  account;  but  interest  on  the 
amount  which  he  provides  to  fulfil  the  commission  bears  interest  from  the  date  of 
such  provision,  excepting  the  time  during  which  by  not  duly  rendering  the  account, 
he  causes  delay  in  payment. 

382.  Every  commission  agent  has  a  preferential  claim  on  the  value  of  the  mer- 
chandise or  effects  which  have  been  forwarded,  deposited  or  consigned,  by  the  mere 
fact  of  such  forwarding,  deposit  or  consignment,  for  aU  loans,  advances  or  payments 
made  by  him,  whether  before  receipt  of  the  merchandise  or  effects  or  while  they  are 
in  his  power,  and  for  interest  i)  and  commission  due  and  expenses  paid. 

This  preference  only  exists  on  condition  that  the  merchandise  and  effects  are 
placed  and  remain  in  the  power  or  disposition  of  the  commission  agent  in  his  ware- 
houses or  ships,  in  the  power  of  a  third  person  or  in  the  Custom  House  or  other  pubHc 
depositary;  and,  in  case  the  merchandise  or  effects  should  be  in  transit,  that  he  can 
prove  by  the  biU  of  lading  or  way  biU  signed  by  the  carrier,  that  they  have  been 
forwarded  by  him. 

The  commission  agent  has  the  right  of  retention ;  and  if  the  merchandise  or 
effects  are  reahzed,  his  debt  must  be  paid  from  the  proceeds  in  preference  to  aU 
other  creditors  of  the  principal,  with  the  exception  of  the  carrier  for  the  freight. 

383.  The  commission  agent  who  has  acquired  merchandise  or  effects  for  the 
account  of  a  principal  has  over  the  same  and  the  price  thereof,  the  same  rights  of 
retention  and  preference  as  are  enacted  in  the  preceding  Article,  for  the  price  which 
he  has  paid,  or  has  to  pay,  and  for  interest,  commission  and  expenses,  so  long  as  the 
merchandise  or  effects  are  in  his  power  or  at  his  disposition  as  mentioned  above; 
and  in  case  he  has  forwarded  them,  if  they  have  not  been  deUvered  into  the  warehouses 
of  the  principal,  and  the  commission  agent  can  prove  by  the  biU  of  lading  or  way  bill 
that  he  forwarded  them. 

384.  The  commission  agent  who  renders  to  his  principal  an  account  which  is 
not  in  conformity  with  his  books,  or  who  alters  the  price  or  conditions  of  the  contracts 
entered  into,  or  feigns  expenses,  or  increases  those  he  has  paid,  shall  be  punished 
according  to  the  Penal  Code. 

385.  The  merchandise  or  effects  received  or  sold  by  the  commission  agent  "on 
account  of  the  principal  belong  to  the  latter ;  and  those  which  he  forwards  travel  on 
account  and  at  the  risk  of  the  principal,  unless  it  has  been  otherwise  agreed. 

386.  Whenever  the  sale  of  the  whole  or  part  of  the  effects  consigned,  for  the 
purpose  of  avoiding  impending  loss  or  deterioration,  is  so  urgent  that  there  is  no 
time  to  obtain  special  instructions  from  the  principal,  the  commission  agent  must 
cause  the  sale  to  be  by  public  auction,  rendering  account  without  delay  to  the 
principal. 

387.  When  the  commission  agent  receives  from  different  principals  goods  of  the 
same  species,  he  must  distinguish  them  by  a  countermark. 


1)  The  interest  to  be  paid  is  twelve  per  cent,  per  annum,  being  the  oommeroial  interest 
established  by  this  Code.    (Art.  523). 

B  7 
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En  ningtin  caso  podra  el  comisionista  alterar  la  marca  de  las  mercaderias  con- 
signadas  sin  expresa  autorizacion  del  comitente. 

388.  Si  el  comisionista  hace  prestamos,  antioipaciones  6  ventas  al  fiado  sin 
autorizacion  del  comitente,  podra  este  exigir  el  importe  de  las  operaciones  hechas, 
dej4ndolas  por  cuenta  del  comisionista. 

Lo  dispuesto  en  este  articulo  no  se  opone  a  que  el  comisionista  observe  el  uso 
de  la  plaza,  de  conceder  cortos  terminos  para  hacer  los  pagos  de  ventas  consideradas 
al  contado,  siempre  que  no  tenga  de  su  comitente  orden  en  contrario. 

389.  Aunque  el  comisionista  estuviere  autorizado  para  vender  a  plazo,  no 
debera  hacerlo  a  persona  de  insolvencia  conocida,  ni  exponer  los  intereses  del  comi- 
tente a  riesgo  mamfiesto. 

390.  Siempre  que  el  comisionista  venda  a  plazo,  debera  expresar  los  nombres 
de  los  compradores  en  las  cuentas  y  en  los  avisos  que  di  al  comitente;  y  no  hacien- 
dolo,  se  entiende  que  las  ventas  fueron  al  contado. 

391.  El  comisionista  debe  cobrar  a  su  vencimiento  las  sumas  debidas  por  efectos 
consignados,  y  responde  de  los  danos  y  perjuicios  causados  por  su  omision,  si  no 
acredita  que  oportunamente  uso  de  los  medios  legales  para  conseguir  el  pago. 

392.  Si  el  comisionista  percibe  ademas  de  la  comision  ordinaria  otra  de  garantia 
de  las  operaciones  4  plazo,  debera  abonar  al  comitente  las  sumas  debidas  por  eUas, 
al  vencimiento  de  los  plazos. 

393.  Cuando  en  una  misma  negociacion  se  comprenden  efectos  de  distintos 
comitentes,  6  del  comisionista  y  de  algunos  6  varies  comitentes,  debe  hacerse  en  la 
factura  la  distincion,  expresando  las  marcas  y  contramarcas  que  designen  la  distinta 
procedencia;  y  debe  anotarse  tambien  en  los  asientos  de  los  Ubros. 

394.  El  comisionista  que  tuviere  contra  una  misma  persona  oreditos  proce- 
dentes  de  operaciones  ejecutadas  por  cuenta  de  distintos  comitentes,  6  por  cuenta 
propia  y  ajena,  debera  anotar  en  sus  asientos  y  en  los  recibos  que  otorgare  la  opera- 
cion  por  cuya  cuenta  haga  el  deudor  entregas  parciales. 

Si  no  se  hubiere  hecho  la  anotacion,  los  pagos  se  imputaran  segun  las  reglas 
siguientes:  1.°  Si  el  credito  procede  de  una  sola  operacion  ejecutada  por  cuenta  de 
distintas  personas,  las  entregas  se  distribuiran  entre  todos  los  interesados  a  prorrata 
de  sus  creditos;  —  2.°  Si  hay  creditos  provenientes  de  distintas  operaciones,  el  pago 
se  apMcara  a  todos  a  prorrata,  si  todos  los  plazos  estan  igualmente  vencidos  6  por 
veneer;  y  —  3.°  Si  en  la  6poca  del  pago  unos  plazos  estuvieren  vencidos  yotros  por 
veneer,  se  imputard  el  pago  a  los  creditos  vencidos,  segun  las  reglas  anteriores,  y  el 
exceso,  si  lo  hubiere,  se  distribuira  proporcionalmente  entre  los  no  vencidos. 

39.5.  El  comitente  tiene  facultad,  en  cualquier  estado  del  negocio,  para  revocar 
6  modificar  la  comision;  quedando  a  su  cargo  las  resultas  de  todo  lo  hecho,  hasta 
que  el  comisionista  tenga  conocimiento  de  la  revocacion  6  modificacion. 

396.1)  La,  comision  caduca  por  el  faUecimiento  del  comisionista,  y  por  quedar 
este  inhabUitado,  por  cualquiera  causa,  para  desempenar  la  comision.  Se  dar4  in- 
mediatamente  aviso  al  comitente  por  el  comisionista,  su  mujer  y  herederos,  en  su 
caso,  para  que  se  disponga  lo  conveniente. 

No  se  acaba  la  comision  por  la  muerte  del  comitente. 

397.  Las  reclamaciones  del  comitente  contra  el  comisionista  por  el  mal  desem- 
peiio  de  la  comision,  se  prescriben  en  im  ano. 

Las  del  comisionista  contra  el  comitente  por  el  pago  de  su  estipendio,  se  pres- 
criben tambien  en  el  mismo  tiempo. 

398.  En  los  casos  no  previstos  especialmente  en  esta  seccion,  se  apUcaran  a  las 
comisiones  mercantUes  las  disposiciones  del  Codigo  Civil  sobre  mandate. 

1)  El  Art.  2150  del  Codigo  Civil  dice  as£:  Art.  2150.  El  mandate  termina:  1.°  Per  el 
desempeno  del  negocio  para  que  fu6  constituido ;  —  2.  °  Por  la  espiraeion  del  termino  6  por  el 
cumplimiento  de  la  condicion  prefijados  para  la  terminaoi6n  del  mandate;  —  3.°  Por  la  re- 
vocaci6n  del  maudante;  —  4.°  Por  la  ronuncia  del  mandatario;  —  5.°  Por  la  muerte  del 
mandante  6  del  mandatario;  —  6.°  Per  la  quiebra  6  insolvencia  del  uno  6  del  otro;  —  7." 
Por  la  iaterdiccion  del  uno  6  del  otro;  —  8."  Por  el  matrimonio  de  la  mujer  mandataria;  — 
9.  °  Por  la  oesacion  de  las  funcionea  del  mandante,  si  el  maudato  ha  sido  dado  en  ejercioio  de 
ellas.  -^  Como  se  ve,  segiin  la  ley  civil  la  muerte  del  raandante  pone  fin  al  mandate,  & 
diferencia  de  lo  que  pasa  por  la  ley  meroantU. 
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In  no  case  may  the  commission  agent  alter  the  mark  of  the  merchandise  con- 
signed, without  express  authorization  from  the  principal. 

388.  If  the  commission  agent  makes  loans,  advances  or  credit  sales  without 
the  authority  of  the  principal,  the  latter  can  demand  the  amount  of  the  transactions 
concluded,  leaving  them  for  the  account  of  the  commission  agent. 

The  provisions  of  this  Article  do  not  prevent  the  commission  agent  from  observing 
local  usages  by  conceding  short  terms  for  payment  in  the  case  of  sales  considered 
as  for  cash,  provided  that  he  has  no  orders  from  his  principal  to  the  contrary. 

389.  Although  the  commission  agent  may  have  been  authorized  to  sell  on  credit, 
he  must  not  do  so  to  a  person  notoriously  insolvent,  nor  expose  the  interests  of  the 
principal  to  manifest  risks. 

390.  Whenever  the  commission  agent  sells  on  credit  he  must  state  the  names 
of  the  purchasers  in  the  accounts  and  advices  which  he  gives  to  the  principal;  if  he 
does  not  do  so,  it  is  understood  that  the  sales  were  for  cash. 

391.  The  commission  agent  must  recover  on  their  maturity  the  sums  owing 
for  goods  consigned,  and  is  responsible  for  the  damages  caused  by  his  omission  to 
do  so,  if  he  does  not  avail  himself  opportunely  of  legal  proceedings  to  obtain 
payment. 

392.  If  the  commission  agent  receives  anything  beyond  the  usual  commission 
for  guaranteeing  credit  transactions,  he  shall  pay  to  the  principal  the  sums  owing 
in  respect  of  such  transactions  at  the  expiration  of  the  term  of  credit. 

393.  When  the  goods  of  different  principals,  or  of  the  commission  agent  and 
any  or  various  principals,  are  included  in  the  same  transaction,  he  must  make  a 
distinction  in  the  invoice,  stating  the  marks  and  countermarks  which  shew  the 
distinct  origin;  and  must  also  note  the  same  in  the  entries  in  his  books. 

394.  The  commission  agent  who  has  against  the  same  person  claims  arising  from 
transactions  executed  for  different  principals,  or  for  his  own  account  and  that  of 
another,  shall  note  on  his  entries  and  in  the  receipts  he  issues  the  transaction  on 
account  of  which  the  debtor  makes  partial  payments. 

If  he  has  not  made  such  a  note,  the  payments  are  allocated  according  to  the 
following  rules:  1.  If  the  claim  arises  from  a  single  transaction  executed  for  the 
account  of  different  persons,  the  payments  are  distributed  among  aU  those  interested 
in  proportion  to  their  claims;  —  2.  If  claims  arise  from  different  transactions,  the 
payment  is  applied  to  all  pro  rata,  if  aU  terms  of  credit  have  expired  or  will  expire 
at  the  same  time;  and  —  3.  If  at  the  time  for  payment  some  terms  were  expired  and 
others  not,  payment  shall  be  allocated  to  the  credits  expired,  according  to  the  above 
rules,  and  the  excess,  it  there  shall  be  any,  shall  be  distributed  proportionately  among 
those  not  expired. 

395.  The  principal  has  the  power  to  revoke  or  modify  the  commission  at  whatever 
.stage  the  business  may  be ;  he  remains  responsible  however  for  everything  done  up 
to  the  time  when  the  commission  agent  has  notice  of  the  revocation  or  modification. 

396.^ )  The  commission  is  extinguished  by  the  bankruptcy  of  the  commission  agent, 
and  by  his  becoming  incapacitated  from  any  cause  from  carrying  out  the  commission. 
Immediate  notice  shall  be  given  by  the  commission  agent  to  the  principal,  his  wife 
or  heirs,  as  the  case  may  be,  to  enable  him  or  them  take  to  take  the  necessary  steps. 

The  commission  is  not  determined  by  the  death  of  the  principal. 

397.  The  claims  of  the  principal  against  the  commission  agent  for  the  unskilful 
management  of  the  commission  are  prescribed  in  one  year. 

Those  of  the  commission  agent  against  the  principal  for  payment  of  his  remunera- 
tion are  also  prescribed  in  the  same  time. 

398.  In  cases  not  specially  provided  for  in  this  Section,  the  provisions  of  the 
Civil  Code  as  to  agency  shall  apply  to  commercial  commission. 

1)  Art.  2150  of  the  Civil  Code  says:  Art.  2150.  The  agency  terminates:  1.  By  completion 
of  the  business  for  which  it  was  constituted ;  —  2.  By  the  expiration  of  the  term  or  by  the  fulfil- 
ment of  the  condition  fixed  for  the  termination  of  the  agency ;  —  3.  By  revocation  of  the  agency ; 
—  4.  By  the  renunciation  of  the  agent ;  —  5.  By  the  death  of  the  principal  or  the  agent ;  —  6.  By 
the  bankruptcy  or  insolvency  of  either;  —  7.  By  the  interdiction  of  either;  —  8.  By  marriage,  if 
the  agent  is  a  woman;  —  9.  By  cessation  of  the  functions  of  the  principal,  if  the  conmiission  has 
been  given  in  the  exercise  of  such  functions.  It  will  be  seen  that  according  to  Civil  Law  the 
death  of  the  principal  puts  an  end  to  the  agency,  in  which  respect  it  differs  from  the  Mercan- 
tile Law. 

7* 


50  Ecuador:  Cod.  Com.     Libro  II.     Tit.  VIII.     Contrato  de  cambio. 

Titulo  VIII.    Del  contrato  de  cambio  y  de  las  letras  de  cambio. 
Seccion  L    Del  contrato  de  cambio. 

399.  El  contrato  de  cambio  es  una  convencion  en  la  cual  una  de  las  partes  se 
obUga,  mediante  un  valor  entregado  6  prometido,  a  pagar  6  hacer  pagar  a  la  otra 
parte  cierta  cantidad  de  dinero  en  un  lugar  distinto  de  aquel  en  que  se  celebra  la 
convencion. 

400.  El  contrato  de  cambio  se  perfecciona  por  el  solo  consentimiento  de  las 
partes  acerca  de  la  cantidad  que  debe  ser  pagada,  el  precio  de  eUa,  el  lugar  y  la 
epoca  del  pago.  Se  ejecuta  por  la  entrega  de  un  documento  de  credito  Uamado  letra  de 
cambio,  y  puede  ser  probado  por  cualquiera  de  los  medios  que  admite  este  C6digo. 

401.  Llamase  librador  el  que  contrae  la  obligacion  de  hacer  pagar  la  cantidad 
convenida  y  gira  la  letra. 

Librador  por  cuenta,  es  el  que  expide  la  letra  por  orden  y  cuenta  de  un  tercero. 

Ordenador,  aquel  por  cuya  orden  y  cuenta  libra  la  letra  a  un  tercero. 

Librado,  aquel  a  quien  se  manda  que  pague  la  letra. 

Aceptante,  el  librado  que  admite  el  mandato  de  pagar  la  letra. 

Recomendatario  6  indicado,  a  aquel  a  quien  el  librador  6  endosante  ruega  que 
acepte  y  pague  la  letra,  a  falta  del  librado. 

Aceptante  por  intervencion,  por  honor  6  por  protesto,  el  que,  a  falta  de  acep- 
tacion  del  librado  6  recomendatario,  acepta  por  honor  d  la  firma  del  librador  6  de 
uno  de  los  endosantes. 

Avalista,  el  que,  extrano  a  la  reaUzacion  de  la  letra,  afianza  su  pago  por  una 
obhgacion  particular  que  le  constituye  garante  solidario  con  tmo  6  mas  de  los  ya 
obUgados. 

Tomador  6  beneficiario,  el  que  adquiere  la  letra  de  cambio  mediante  un  valor 
prometido  6  entregado. 

Tomador  por  cuenta,  el  que  negocia  y  recibe  la  letra  por  orden  y  cuenta  de  otro. 

Endosante,  el  que  trasmite  a  otro  la  propiedad  de  la  letra  en  virtud  de  endoso. 

Portador,  6  tenedor,  el  actual  propietario  de  la  letra. 

402.  Siempre  que  el  tomador  quebrare  6  sufriere  un  menoscabo  notorio  en  su 
credito,  antes  de  recibir  la  letra,  el  librador  no  estard  obligado  a  entregarla,  aun 
cuando  su  valor  haya  sido  cargado  en  cuenta,  a  menos  que  el  tomador  se  lo  pague  6 
le  rinda  fianza  a  su  satisfaccion. 

403.  Constituido  el  Ubrador  en  alguno  de  los  cases  propuestos  en  el  articulo 
anterior  antes  de  haber  recibido  el  valor  de  la  letra,  el  tomador  podra  depositarlo 
judiciahnente. 

El  Ubrador  no  podra  soMcitar  la  entrega  de  la  cantidad  depositada,  sino  acredi- 
tando  que  la  letra  ha  sido  pagada  6  rindiendo  fianza  de  que  sera  cubierta  a  su  venci- 
miento. 

Seccion  II.    De  las  letras  de  cambio. 

§  1.°    De  la  forma. 

404.  La  letra  de  cambio  debe  enunciar:  1.°  El  lugar  y  la  fecha  en  que  es 
girada;  —  2.°  La  epoca  en  que  debe  hacerse  el  pago;  —  3.°  El  nombre  de  la 
persona  a  cuyo  orden  debe  hacerse  el  pago.  Puede  ser  girada  la  letra  a  la  orden 
del  mismo  hbrador;  —  4.°  La  cantidad  que  debe  ser  pagada,  expresada  en  deno- 
minaciones  conocidas  en  el  comercio,  en  numeros,  a  la  cabeza  6  al  pie  de  la  letra,  y 
en  letras  en  el  cuerpo  de  ella.  Si  hubiere  diferencia  entre  la  cantidad  en  numeros, 
y  la  expresada,  en  letras,  esta  sera  considerada  la  verdadera;  —  5.°  Si  la  letra  es 
por  valor  recibido  6  por  valor  en  cuenta;  —  6."  El  nombre  y  el  domicUio  del  que 
debe  hacer  el  pago,  y  el  lugar  donde  ha  de  ejecutarse,  si  fuere  distinto  de  aquel  en 
que  esta  domicUiado  el  Ubrado ;  y  —  7.  °  La  firma  del  hbrador  6  la  de  su  factor  6 
apoderado  al  efecto. 

405.  La  letra  de  cambio  puede  girarse:  —  A  la  vista;  —  A  una  6  muchos 
dias  6  meses  vista;  —  A  uno  6  muchos  dias  6  meses  fecha;  —  A  uno  fecha  de- 
terminada. 
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Title  VIII.    Of  the  Contract  of  Exchange  and  of  Bills  of  Exchange. 
Section  I.    Of  the  Contract  of  Exchange. 

399.  The  contract  of  exchange  is  an  agreement  in  which  one  of  the  parties 
undertakes  in  consideration  of  a  dehvered  or  promised  value,  to  pay  or  cause  to  be 
paid  to  the  other  party  a  certain  amount  of  money  in  a  different  place  from  that  in 
which  the  contract  was  entered  into. 

400.  The  contract  of  exchange  is  perfected  by  the  mere  consent  of  the  parties 
as  to  the  amount  which  is  to  be  paid,  the  value  of  it,  the  place  and  the  time  of  payment. 
It  is  executed  by  dehvery  of  a  document  of  credit  called  a  "bill  of  exchange"  and  can 
be  proved  by  any  of  the  methods  allowed  by  thjs  Code. 

401.  The  drawer  is  the  person  who  contracts  the  obligation  to  pay  the  amoimt 
agreed  and  draws  the  bill. 

Drawer  for  account  is  the  person  who  issues  a  bill  to  the  order  and  account  of 
a  third  person. 

Orderer  is  the  person  for  whose  order  and  account  a  third  person  draws 
the  biU. 

Drawee  is  the  person  from  whom  payment  of  the  bill  is  demanded. 

Acceptor,  the  drawee  who  consents  to  the  order  to  pay  the  bill. 

Referee,  in  case  of  need  is  the  person  whom  the  drawer  or  indorser  requests  to 
accept  and  pay  the  bill  in  default  of  the  drawee. 

Acc&ptor  by  intervention,  for  honour,  or  on  protest  is  the  person  who  in  default 
of  acceptance  by  the  drawee  or  referee,  accepts  for  the  honour  of  the  signature  of 
the  drawer  or  of  one  of  the  indorsers. 

Avalista  is  a  person  who  being  outside  the  scope  of  the  bill  guarantees  its  payment 
by  a  special  obligation  which  constitutes  a  joint  guarantee  with  one  or  more  of  those 
already  Uable. 

Taker  or  beneficiary  is  the  person  who  acquires  the  bill  of  exchange  in  considera- 
tion of  a  sum  promised  or  paid. 

Taker  for  account  is  a  person  who  negotiates  or  receives  the  bill  for  the  order 
or  account  of  another. 

Indorser  is  the  person  who  transfers  to  another  the  property  in  the  bill  by  virtue 
of  an  indorsement. 

Bearer  or  holder  is  the  actual  proprietor  of  the  biU. 

402.  Whenever  the  taker  becomes  bankrupt  or  suffers  a  notorious  diminution 
in  his  credit  before  receiving  the  bill,  the  drawer  is  not  obhged  to  hand  it  over  to  him, 
even  when  its  value  has  been  charged  in  account,  unless  the  taker  pays  it  or  gives 
security  to  his  satisfaction. 

403.  When  the  drawer  finds  himself  in  either  of  the  positions  mentioned  in  the 
preceding  Article  before  having  received  the  value  of  the  bill,  the  taker  can  deposit 
it  in  Court. 

The  drawer  cannot  demand  pajmient  of  the  amount  deposited,  without  proving 
that  the  bill  has  been  paid  or  that  security  has  been  given  sufficient  to  meet  it 
at  maturity. 

Section  II.    Of  Bills  of  Exchange. 

§  1.  Of  the  Form. 
404.  A  biU  of  exchange  must  state:  1.  The  place  at  which  and  the  date  on 
which  it  is  drawn;  —  2.  The  date  on  which  it  must  be  paid;  —  3.  The  name  of  the 
person  to  whose  order  payment  must  be  made.  The  bill  may  be  drawn  to  the  order 
of  the  drawer  himself;  —  4.  The  amount  to  be  paid,  expressed  in  a  denomination 
^^^'ognized  in  commerce,  by  figures  at  the  head  or  foot  of  the  bill  and  by  words  in 
the  body  of  the  same.  In  case  of  difference  between  the  amounts  expressed  in  f igiu-es 
and  in  words,  the  latter  shall  be  considered  as  correct;  —  5.  Whether  the  bill  is 
for  value  received  or  value  in  account;  —  6.  The  name  and  address  of  the  person 
to  make  payment,  and  the  place  where  it  is  to  be  made,  if  it  is  different  from  that  of 
the  domicUe  of  the  drawee;  and  —  7.  The  signature  of  the  drawer  or  that  of  his 
manager  or  attorney  for  that  purpose. 

405.  A  biU  may  be-  drawn:  At  sight;  —  At  one  or  more  days  or  months  after 
sight;  —  At  one  or  more  days  or  months  after  date;  —  At  a  fixed  date. 
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El  plazo  de  la  letra  girada  &  dias  vista  se  cuenta  desde  el  siguiente  de  la  acep- 
taci6n,  6  del  protesto,  si  no  fuere  aceptada. 

El  de  la  girada  k  dias  fecha,  desde  el  siauiente  al  del  giro. 

El  de  la  girada  a  meses  vista,  desde  el  dia  siguiente  al  de  la  aceptaoi6n,  6  del 
protesto,  si  no  fuere  aceptada,  hasta  la  fecha  del  mes  correspondiente  igual  &  la 
de  la  aceptacion  6  del  protesto. 

El  de  la  girada  a  meses  fecha,  desde  el  dia  siguiente  i  la  del  giro  hasta  la  fecha 
del  mes  correspondiente  igual  4  la  del  giro. 

El  plazo  que,  segtin  las  reglas  anteriores,  debiera  veneer  en  un  dia  de  que  carezoa 
el  mes,  se  entendera  vencido  el  dia  liltimo  de  ese  mes. 

406.  El  Ubrador  debe  extender,  de  una  letra  de  cambio,  tantos  ejemplares 
originales  cuantos  exija  el  tomador,  y  cada  ejemplar  deberd  llevar  su  niimero  de  la 
serie  primera,  segunda,  etc.,  y  enunciar  cuantos  originales  se  ban  expedido. 

Cualquier  tenedor  puede  exigir  que  su  endosante  le  d&  una  6  mds  copias  fir- 
madas  de  la  letra  y  de  sus  endosos. 

407.  El  Ubrador  que  omita  alguna  de  las  precauciones  prescritas  en  el  articulo 
precedente;  los  que  endosen  las  letras  que  carezcan  de  alguna  de  esas  precauciones, 
y  el  Ubrado  que  las  acepte,  seran  responsables  al  portador  de  los  perjuicios  que  le 
resulten,  salvo  el  derecho  de  eUos  contra  el  que  se  hubiere  aprovechado. 

408.  El  hbrador  de  una  letra  de  cambio  por  cuenta  de  otro,  aun  cuando  asi 
lo  exprese  en  el  cuerpo  de  la  letra,  es  responsable  como  si  fuera  por  cuenta  propia, 
salvo  los  derechos  que  le  correspondan  contra  su  comitente;  pero  6ste  no  tiene 
responsabilidad  para  con  el  tomador  ni  para  con  los  endosantes. 

409.  La  letra  de  cambio  se  considerar^  simple  obHgacion  de  pago  en  los  casos 
siguientes:  1.°  Cuando  no  reuna  las  formaUdades  que  prescribe  este  C6digo;  y  — 
2.°  Cuando  haya  suposici6n  de  nombres,  domiciho  6  caUdad  de  personam,  6  de 
los  lugares  en  que  se  giren  6  en  que  scan  pagaderas.  Mas  estas  suposiciones  no 
podran  oponerse  como  excepcion  &,  los  tenedores  de  buena  fe. 

§  2."    De  la  provision  de  fondos  para  el  pago  de  las  letraa. 

410.  El  librador  debe  hacer  provision  de  fondos  en  poder  de  la  persona  a  cargo 
de  la  cual  gira  la  letra. 

411.  Cuando  la  letra  se  gira  por  cuenta  de  un  tercero,  6ste  est&  obligado  a 
hacer  la  provisi6n,  sin  que  por  ello  deje  el  hbrador  de  ser  directamente  responsable, 
s61o  al  portador  y  k  los  endosantes. 

412.  Se  considera  haber  provision:  1.°  Cuando  al  vencimiento  de  la  letra,  la 
persona  a  cuyo  cargo  esta  girada  es  deudora  a  la  que  fuese  obhgada  k  hacer  la 
provision,  de  una  cantidad  exigible,  igual  por  lo  menos  al  valor  librado;  —  2.°  Cu- 
ando el  Ubrado  tiene  en  su  poder  efectos  6  meroaderias  por  cuenta  de  la  persona 
obhgada  k  hacer  la  provision,  suficientes  para  cubrir  el  valor  de  la  letra  girada, 
si  6sta  hubiese  sido  aceptada. 

413.  El  Ubrador  que  no  hubiese  hecho  provision  de  fondos  al  vencimiento 
de  la  letra,  sera  responsable  de  las  resultas,  aun  cuando  no  haya  sido  presentada 
y  protestada  en  los  t^rminos  legales. 

414.  En  los  casos  de  cuestion,  toca  al  Ubrador  probar  que  hizo  en  tiempo  pro- 
vision de  fondos. 

415.  En  ningun  caso  el  portador  de  una  letra  de  cambio  protestada  tiene 
derecho  sobre  la  provision. 

Si  la  letra  de  cambio  no  ha  sido  aceptada,  la  provision  vuelve  k  la  masa  del 
Ubrador,  en  caso  de  quiebra  de  6ste.  En  el  caso  de  aceptacion,  el  girado  retiene  la 
provisidn,  salvo  su  obUgacion  de  pagar  la  letra  y  de  rendir  cuenta. 

§  3.°    Del  endoso. 

416.  La  propiedad  de  una  letra  de  cambio  se  puede  trasferir  k  otra  persona 
por  medio  del  endoso. 

Este  debe  contener:  —  El  nombre  de  la  persona  k  cuya  orden  se  trasfiere  la 
letra ;  —  La  expresion  de  si  es  por  valor  recibido  6  por  valor  en  cuenta ;  —  La  fecha ;  — 
La  firma  del  endosante. 

417.  Se  prohibe  firmar  endosos  en  bianco,  y  los  que  estuvieren  en  esta  forma 
no  producirdn  accion  alguna  para  reclamar  el  valor  de  la  letra. 
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The  period  of  a  bill  drawn  a  certain  number  of  days  after  sight  is  counted  from 
the  day  foUowing  the  acceptance,  or  from  protest,  if  it  is  not  accepted. 

That  of  one  drawn  so  many  days  after  date,  from  that  following  the  date  of 
drawing. 

That  of  a  bill  drawn  so  many  months  after  sight,  from  the  day  following  that  of 
acceptance,  or  of  protest  if  it  is  not  accepted,  until  the  date  of  the  month  correspond- 
ing to  that  of  acceptance  or  protest. 

That  of  a  bill  drawn  so  many  months  after  date,  from  the  day  following  that 
of  drawing  to  the  date  of  the  month  corresponding  to  that  of  drawing. 

If  the  period  according  to  the  above  rules  should  expire  on  a  day  which  the 
month  does  not  contain,  it  shall  be  considered  as  matured  on  the  last  day  of  such 
month. 

406.  The  drawer  must  issue  as  many  originals  of  the  biU  as  the  taker  requires 
and  each  one  must  bear  its  number  in  the  series,  first,  second,  etc. ;  and  state howmany 
originals  have  been  issued. 

Any  holder  can  require  his  indorser  to  give  him  one  or  more  signed  copies  of 
the  biU  and  its  indorsements. 

407.  The  drawer  who  omits  any  of  the  precautions  set  out  in  the  preceding 
Article,  those  who  indorse  bills  that  are  wanting  in  any  of  these  precautions  and  the 
drawee  who  accepts  them,  are  liable  to  the  holder  for  the  damages  resulting,  saving 
their  rights  against  the  person  who  has  availed  himself  of  the  biUs. 

408.  The  drawer  of  a  bill  for  account  of  another,  even  when  so  expressed  in 
the  body  of  the  bill,  is  responsible  as  if  it  were  for  his  own  account,  saving  his  proper 
rights  against  his  principal;  but  the  latter  is  under  no  habihty  to  the  taker  or  the 
indorsers. 

409.  The  bill  shall  be  considered  a  mere  obHgation  to  pay  in  the  following  cases : 
1 .  When  it  does  not  contain  all  the  formalities  prescribed  by  this  Code ;  and  —  2.  When 
there  are  fictitious  names,  addresses  or  descriptions  of  persons,  or  of  the  places  in  which 
it  was  drawn  or  payable.  But  these  fictions  cannot  be  set  up  as  defences  against 
holders  in  good  faith. 

§  2.    Of  the  Provision  of  Funds  for  Payment  of  Bills. 

410.  The  drawer  must  provide  funds  in  the  hands  of  the  person  at  whose  charge 
the  bill  is  drawn. 

411.  When  the  biU  is  drawn  for  account  of  a  third  person,  that  person  is  obliged 
to  make  provision,  the  drawer  nevertheless  remaining  directly  responsible  for  it, 
only  to  the  holder  and  the  indorsers. 

412.  The  foUowing  are  considered  to  be  provision :  1 .  When  at  the  maturity  of  the 
bUl,  the  person  at  whose  charge  it  is  drawn  is  indebted  to  the  person  who  is  liable  to 
make  provision,  in  an  amount  demandable,  equal  at  least  to  the  sum  drawn ;  —  2.  When 
the  drawee  has  in  his  power,  securities  or  merchandise  for  account  of  the  person 
liable  to  make  provision,  sufficient  to  cover  the  value  of  the  bill  drawn,  if  it  has  been 
accepted. 

413.  The  drawer  who  has  not  made  provision  for  the  bill  at  maturity  will  be 
responsible  for  the  consequences,  even  if  it  has  not  been  presented  and  protested  in 
legal  form. 

414.  In  the  cases  in  que  stion,  it  is  for  the  drawer  to  prove  that  he  made  provision 
of  funds  in  time. 

415.  In  no  case  has  the  holder  of  a  protested  bill  any  claim  for  provision. 

If  the  biU  has  not  been  accepted,  the  provision  returns  to  the  estate  of  the  drawer 
in  case  of  his  bankruptcy.  In  case  of  acceptance,  the  drawee  retains  the  provision, 
without  prejudice  to  his  obUgation  to  pay  the  bill  and  render  an  account. 

§  3.    Of  Indorsement. 

416.  The  ownership  of  a  bill  can  be  transferred  to  another  person  by  means  of 
indorsement. 

This  must  contain :  The  name  of  the  person  to  whose  order  the  biU  is  transferred ; 

—  The  statement  whether  it  is  for  value  received  or  value  in  account ;  —  The  date ; 

The  signatiu'e  of  the  indorser. 

417.  It  is  forbidden  to  sign  indorsements  in  blank,  and  those  which  are  in  this 
form  give  rise  to  no  claim  for  recovery  of  the  value  of  the  bill. 
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418.  El  endoso  firmado  que  no  estuviere  conforme  con  las  prescripciones  an- 
teriores,  equivale  A  simple  mandato. 

419.  El  endoso  debe  hacerse  en  uno  de  los  ejemplares  originales  6  en  la  copia 
de  la  letra. 

420.  El  endoso  puede  contener  la  clausula,  «sin  reversion,  sin  responsabUidao* 
u  otra  equivalente,  que  Ubrara  al  endosante  de  toda  responsabilidad  para  con  los 
portadores  subsecuentes  de  la  letra. 

421.  Los  endosos  de  letras  perjudicadas,  es  decir,  de  las  que  no  se  ban  presen- 
tado  para  cobrarlas,  al  dia  de  su  vencimiento,  6  se  protestan  fuera  de  tiempo  por 
falta  de  pago,  no  tienen  mas  valor,  ni  surten  otro  efecto,  que  el  de  una  cesion  ordi- 
naria;  y,  en  este  caso,  el  cedente  y  el  cesionario  podran  ajustar,  sin  perjuicio  de 
tercero,  los  pactos  que  les  convengan. 

§  4.°    Terminos  fara  la  presentacion  de  las  letras  de  cambio. 

422.  El  portador  de  una  letra  de  cambio  girada  a  la  vista  6  a  cierto  t^rmino 
vista  y  pagadera  en  el  Ecuador,  debe  presentarla  para  obtener  su  pago  6  aceptacion 
dentro  de  los  terminos  que  aqui  se  expresan,  contados  desde  el  dla  siguiente  al  de 
la  f echa  de  la  letra,  so  pena  de  perder  el  derecho  de  exigir  del  Hbrador  y  los  endosantes 
el  afianzamiento,  deposito  6  reembolso  que  le  corresponderian  en  virtud  del  protesto 
por  falta  de  aceptacion  hecho  en  tiempo  habU. 

Tres  meaes  para  las  letras  giradas  de  algtin  punto  del  mismo  territorio  del 
Ecuador;  —  Seis  meses  para  las  giradas  de  cualquier  punto  del  contiuente  ameri- 
cano;  —  Ocho  meses  para  las  giradas  de  cualquier  punto  de  Europa;  —  Un  ano 
para  las  giradas  de  cualquier  otro  punto  del  globo. 

Si  las  letras  fueren  giradas  del  Ecuador,  pagaderas  en  paises  extranjeros,  deben 
ser  presentadas  para  su  aceptacion  6  pago  dentro  de  los  terminos  respectivamente 
senalados  en  este  articulo. 

Respecto  del  derecho  que  pueda  conservar  el  portador  de  una  letra  no  pre- 
sentada  en  los  terminos  de  este  art.,  se  observara  lo  dispuesto  en  el  art.  421. 

423.  Estos  terminos  se  dupUcaran  en  los  casos  de  guerra  que  puedan  emba- 
razar  el  curso  de  las  letras. 

424.  Las  disposiciones  preoedentes  no  perjudican  las  estipulaciones  contrarias 
que  se  celebren  entre  el  tomador,  el  librador  y  aun  los  endosantes. 

§  5.°    De  la  aceptacion. 

425.  La  aceptacion  de  ima  letra  de  cambio  debe  expresarse  por  la  palabra 
"acepto"  u  otra  equivalente;  debe  ser  firmada  y  no  puede  ser  condicional. 

En  las  letras  giradas  a  terminos  vista,  debe  expresarse  la  feoha  de  la  acepta- 
cion; y  caso  de  omitirse,  el  termino  correra  desde  la  fecha  de  la  letra. 

Sera  valida  la  aceptacion  dada  por  medio  de  carta  6  de  otro  documento  separado. 

La  negativa  de  la  aceptacion  ba  de  hacerse  constar  por  el  acto  llamado  protesto 
"por  falta  de  aceptacion. 

426.  Cuando  la  letra  es  pagadera  en  lugar  distinto  de  aquel  en  que  resida  el 
aceptante,  debe  este  indioar  en  su  aceptaci6n  a  donde  debe  ocurrirse  por  el  pago. 

427.  La  aceptacion  impone  al  aceptante  la  obUgacion  de  pagar  al  legitimo 
portador  el  valor  de  la  letra,  aun  cuando  no  haya  recibido  la  provision.  No  se  exime 
de  esta  obHgacion  el  aceptante  por  la  quiebra  del  librador,  aunque  la  ignorara  al 
tiempo  de  la  aceptacion,  ni  por  ser  falsi&cada  la  letra,  siempre  que  &ta  no  se  haUe 
en  manos  del  mismo  tomador,  6  de  quien  tenga  parte  en  la  falsiticaci6n. 

428.  La  letra  de  cambio  debe  ser  aceptada  a  su  presentacion,  6,  a  mas  tardar, 
dentro  de  las  veinticuatro  horas  de  esta.  Pasado  este  t6rmino,  el  librador  serd  res- 
ponsable  de  los  danos  y  perjuicios  que  cause  con  la  demora. 

429.  La  aceptaci6n  pue  de  deUmitarse  a  parte  del  valor  de  la  letra;  y,  entonces, 
el  protesto  se  saca  por  el  resto. 

430.  Si  al  requerir  la  aceptacion  dejare  el  tenedor  la  letra  en  poder  del  librado, 
este  debera  devolversela  dentro  de  las  veinticuatro  horas  de  su  presentacion. 

431.  Dada  la  aceptacion,  en  alguna  de  las  formas  enunciadas  en  el  art.  425, 
el  aceptante  no  puede  retractarla,  aun  cuando  haya  devuelto  la  letra. 
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418.  A  signed  indorsement  which  does  not  comply  with  the  above  provisions 
is  eqiiivalent  to  a  mere  authority. 

419.  The  indorsement  must  be  made  on  one  of  the  originals  or  on  a  copy  of 
the  bill. 

420.  The  indorsement  may  contain  the  clause  "without  recourse",  "without 
Uability",  or  other  similar  expression,  which  shall  free  the  indorser  from  all  responsi- 
bility to  subsequent  holders  of  the  biU. 

421.  The  indorsements  of  prejudiced  bills,  that  is  to  say,  those  which  have  not 
been  presented  for  payment  on  maturity,  or  are  protested  after  that  time  for  want  of 
payment,  have  no  further  value  and  produce  no  other  effect  than  that  of  an  ordinary 
assignment ;  and  in  such  case  the  assignor  and  the  assignee  can  arrange,  without 
prejudice  to  the  rights  of  third  persons,  whatever  terms  they  may  agree  upon. 

§  4.     Times  for  Presentment  of  Bills  of  Exchange. 

422.  The  holder  of  a  biU  drawn  at  sight  or  at  a  certain  period  after  sight,  and 
payable  in  Ecuador,  must  present  it  for  payment  or  acceptance  within  the  periods 
hereafter  mentioned,  reckoned  from  the  day  following  the  date  of  the  biU,  on  pain 
of  loss  of  the  right  to  require  security,  deposit  or  repayment,  respectively,  from  the 
drawer  and  indorsers  by  virtue  of  protest  for  want  of  acceptance  in  proper  time. 

Three  months  for  biUs  drawn  from  any  part  of  the  same  district  in  Ecuador ;  — 
Six  months  for  those  drawn  from  any  other  place  in  the  American  continent;  — 
Eight  months  for  those  drawn  in  any  place  in  Europe ;  —  One  year  for  those  drawn 
in  any  other  part  of  the  world. 

If  the  biUs  were  drawn  in  Ecuador,  and  are  payable  in  foreign  countries,  they 
must  be  presented  for  acceptance  or  payment  within  the  respective  times  fixed  by 
this  Article. 

With  regard  to  the  right  which  the  holder  of  a  biU  not  presented  within  the 
times  mentioned  in  this  Article  can  reserve,  the  provisions  of  Art.  421  shaU  be 
observed. 

423.  These  periods  shall  be  doubled  in  case  of  a  war  which  may  embarrass  the 
circulation  of  biUs. 

424.  The  preceding  provisions  do  not  prejudice  stipulations  to  the  contrary  which 
may  be  entered  into  between  the  taker,  the  drawer,  and  also  the  indorsers. 

§  5.     Of  Acceptance. 

425.  Acceptance  of  a  biU  must  be  expressed  by  the  word  "accepted"  or  an 
equivalent  expression;  it  must  be  signed  and  cannot  be  conditional. 

In  biUs  drawn  a  certain  time  after  sight,  the  date  of  acceptance  must  be  stated ; 
and  in  case  this  is  omitted  the  time  runs  from  the  date  of  the  bOl. 

Acceptance  can  be  validly  given  by  means  of  a  letter  or  other  separate  docu- 
ment. 

Refusal  of  acceptance  must  be  recorded  by  a  document  called  protest  for  want 
of  acceptance. 

426.  When  the  biU  is  payable  in  a  place  different  from  that  in  which  the  acceptor 
resides,  he  must  indicate  in  his  acceptance  where  he  may  be  apphed  to  for  pay- 
ment. 

427.  Acceptance  imposes  on  the  acceptor  the  obligation  to  pay  the  amount  of 
the  biU  to  the  lawful  holder,  even  when  the  acceptor  has  received  no  provision. 
The  acceptor  is  not  exempt  from  this  obHgation  by  the  bankruptcy  of  the  drawer, 
even  if  he  was  unaware  of  it  at  the  time  of  acceptance,  nor  by  the  fact  of  the  biU 
being  forged,  provided  that  it  was  not  found  in  the  hands  of  the  taker  himself  or 
of  one  who  took  part  in  the  forgery. 

428.  A  bill  of  exchange  must  be  accepted  on  presentment,  or  at  latest  within 
twenty-four  hours  thereafter.  If  this  time  is  exceeded,  the  drawer  wiU  be  Hable  for 
the  damages  caused  by  the  delay. 

429.  Acceptance  may  be  limited  to  part  of  the  amount  of  the  bill;  protest  is 
then  taken  out  for  the  remainder. 

430.  If  on  request  of  acceptance  the  holder  leaves  the  bill  in  the  possession  of 
the  drawee,  the  latter  must  return  it  within  twenty-four  hours  from  presentment. 

431.  If  acceptance  is  given  in  any  of  the  forms  mentioned  in  Article  425,  the 
acceptor  oarmot  retract  it,  even  if  he  has  not  yet  returned  the  biU. 
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§  6.°    De  la  aceptacion  por  intervencion. 

432.  En  el  caso  de  protesto  por  falta  de  aceptacion,  la  letra  puede  ser  aceptada 
por  un  tercero  que  intervenga  por  el  Hbrador  6  por  oualquiera  de  los  endosantes, 
hay  a  sido  indicado  por  eUos  6  no.  La  intervencion  se  enunciard  en  el  protesto  6  a 
su  continuacion,  y  se  firmara  por  el  interveniente. 

El  portador  debera  ocurrir  precisamente  a  las  personas  indicadas:  en  primer 
lugar,  a  las  que  lo  sean  por  el  librador,  y  despues  a  las  que  lo  scan  por  los  endosantes, 
en  el  orden  de  las  fechas  de  los  endosos. 

433.  El  interveniente  debera  comunicar  sin  demora  su  aceptacion  a  la  persona 
por  quien  hubiera  intervenido,  so  pena  de  quedar  responsable  de  los  perjuicios  que 
causare  la  omision  del  aviso. 

434.  La  aceptacion  por  intervencion  no  priva  al  tenedor  de  la  letra  de  nin- 
guno  de  sus  derechos  contra  el  librador  y  demas  personas  responsables. 

§  7.°    Dd  aval. 

435.  Puede  un  tercero,  que  no  sea  el  librador,  el  endosante  ni  el  Ubrado,  afianzar 
el  pago  de  una  letra  por  un  acto  que  se  Uama  aval,  otorgando  su  garantia  sobre  la 
letra  6  por  acto  separado.  La  sola  firma  puesta  en  la  letra  se  tiene  tambien  por 
aval. 

436.  El  aval  puede  ser  limitado  a  tiempo,  caso,  cantidad  6  persona  determi- 
nada. 

Dado  en  estos  tdrminos,  el  aval  no  producira  otra  responsabilidad  que  la  que  el 
avalista  se  hubiere  impuesto. 

437.  El  otorgante  del  aval  contrae  las  mismas  obligaciones  que  el  librador 
6  endosante  por  quien  lo  haya  dado,  a  menos  que  haya  convenio  en  contrario  y  se 
exprese  en  el  aval. 

438.  El  otorgante  del  aval  se  subroga  en  los  derechos  de  la  persona  por  quien 
se  hizo  garante. 

§  8.°    Del  pago. 

439.  El  portador  debe  exigir  el  pago  de  la  letra  el  dia  mismo  de  su  vencimiento, 
y  si  este  fuere  feriado,  el  siguiente  habU. 

Aunque  la  letra  haya  sido  "protestada  por  falta  de  aceptacion,  debera  ser  presen- 
tada  al  librado  para  su  pago. 

Si  la  letra  no  fuere  pagada  el  dia  de  su  vencimiento,  el  portador  hara  formaUzar 
el  acto  Uamado  protesto  por  falta  de  pago,  el  dia  siguiente,  y  si  este  fuere  feriado, 
el  siguiente  habU. 

440.  La  letra  debe  ser  pagada  en  la  moneda  que  indique  6  en  su  equivalente, 
segun  la  costumbre  del  comercio,  si  no  hay  de  aqueUa  en  circulacion. 

441.  El  portador  puede  admitir  el  pago  que  se  le  haga  de  parte  del  valor  de  la 
letra.  En  este  caso,  la  retiene,  anotando  en  eUa  la  parte  cobrada,  da  recibo  al  intere- 
sado,  y  saca  el  protesto  por  lo  restante. 

442.  El  que  pagare  una  letra  antes  de  su  vencimiento,  sera  responsable  de  la 
validez  del  pago. 

El  portador  no  esta  obligado  4  recibir  el  pago  antes  del  vencimiento. 

443.  El  pago  debe  hacerse  sobre  el  ejemplar  de  la  letra  en  que  consta  la  acep- 
taci6n. 

El  que  no  recoge  el  ejemplar  aceptado  queda  responsable  al  tenedor. 
Si  no  hubiere  aceptacion,  el  pago  puede  hacerse  sobre  cualquier  ejemplar  ori- 
ginal. 

444.  No  se  admite  oposicion  al  pago,  sino  en  los  casos  de  perdida  de  la  letra 
6  de  quiebra  del  portador. 

445.  El  que  paga  una  letra  a  su  vencimiento,  conforme  a  los  dos  articulos  pre- 
cedentes,  se  presume  vaUdamente  Hbertado. 

446.  Puede  el  dueno  de  una  letra  perdida  hacerse  de  otro  ejemplar,  siguiendo 
la  serie  intermedia  de  los  endosantes.  Al  efecto,  desde  su  inmediato  cedente,  subiendo 
de  uno  en  otro  hasta  el  primero,  deben  siempre  prestar  sus  auxihos  6  su  represen- 
tacion  para  obtenerlo  del  librador,  siendo  del  dueno  los  gastos. 

447.  Extraviada  la  letrafque  Ueva  la  aceptacion,  su  propietario  no  puede 
exigir  el  pago  sobre  otro  ejemplar  de  eUa  sino  por  mandato  del  Juez,  y  dando  nanza 
a  satisfaci6n  del  aceptante. 

Haya  sido  aceptada  la  letra  6  no,  si  el  que  la  hubiere  perdido  no  tuviere  otro 
ejemplar  de  eUa,  ni  tiempo  oportuno  para  soUcitarlo  del  hbrador,  puede  exigir  el 
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§  6.    Of  Acceptance  by  Intervention  {for  honour). 

432.  In  case  of  protest  for  want  of  acceptance,  the  bill  can  be  accepted  by  a  third 
person  who  intervenes  for  the  (honour  of  the)  drawer  or  any  of  the  indorsers, 
whether  mentioned  by  them  or  not.  The  intervention  is  stated  in  the  protest  or 
its  continuation,  and  shall  be  signed  by  the  intervener. 

The  holder  must  apply  directly  to  the  persons  indicated;  in  the  first  place  to 
those  indicated  by  the  drawer,  and  then  to  those  mentioned  by  the  indorsers,  in 
the  order  of  date  of  the  indorsements. 

433.  The  intervener  must  communicate  his  acceptance  without  delay  to  the 
person  for  whom  he  has  intervened,  under  pain  of  becoming  Hable  for  the  damages  that 
the  omission  of  such  notice  may  cause. 

434.  The  acceptance  by  intervention  does  not  deprive  the  holder  of  the  bill  of 
any  of  his  rights  against  the  drawer  and  any  other  persons  hable. 

§  7.    Of  the  Aval. 

435.  A  third  person  who  is  neither  the  drawer,  indorser  nor  drawee,  can  guar- 
antee payment  of  a  bill  by  an  act  which  is  called  aval,  issuing  his  guarantee  on  the  bill 
or  by  separate  document.    A  mere  signature  placed  on  a  bill  is  held  to  be  an  aval. 

436.  The  aval  can  be  hmited  to  a  time,  event,  amoimt  or  person  determined. 
Given  in  these  terms  the  aval  produces  no  other  habiUty  than  that  which  the  guarantor 
imposes  on  himseK. 

437.  The  giver  of  an  aval  contracts  the  same  obligations  as  the  drawer  or  in- 
dorser for  whom  he  has  given  it,  unless  the  contrary  is  agreed  and  expressed  in  the 
aval. 

438.  The  giver  of  the  aval  is  subrogated  to  the  rights  of  the  person  for  whom 
he  gave  the  guarantee. 

§  8.    Of  Payment. 

439.  The  holder  must  demand  pajnnent  of  the  bill  on  the  actual  date  of  its 
maturity,  and  if  this  is  a  hohday,  on  the  next  business  day. 

Although  the  bill  may  have  been  protested  for  want  of  acceptance,  it  must  be 
presented  to  the  drawee  for  payment. 

If  the  biU  is  not  paid  on  the  day  of  its  maturity,  the  holder  shall  take  out  an 
act,  called  protest  for  want  of  payment,  on  the  following  day,  or  if  that  is  a  holiday, 
on  the  next  business  day. 

440.  The  bill  must  be  paid  in  the  coinage  indicated,  or  if  it  is  not  in  circulation, 
in  its  equivalent  according  to  commercial  custom. 

441.  The  holder  may  accept  payment  of  part  of  the  amount  of  the  bUl.  In  this 
case  he  retains  it,  noting  on  it  the  amount  collected,  gives  a  receipt  to  the  party 
interested,  and  takes  out  protest  for  the  remainder. 

442.  If  a  person  pays  a  biU  before  maturity,  he  is  responsible  for  the  validity 
of  the  payment.    The  holder  is  not  obhged  to  receive  payment  before  maturity. 

443.  The  payment  must  be  upon  the  copy  of  the  bill  which  contains  the  accept- 
ance. 

He  who  does  not  recover  the  accepted  copy  remains  responsible  to  the  holder. 
If  the  bill  has  not  been  accepted  payment  can  be  made  upon  any  original  copy. 

444.  Refusal  of  payment  is  not  allowed,  except  in  the  case  of  the  loss  of  the 
bill  or  of  the  bankruptcy  of  the  holder. 

445.  He  who  pays  a  biU  at  its  maturity,  in  conformity  with  the  two  preceding 
Articles,  is  considered  to  be  vaUdly  discharged. 

446.  The  owner  of  a  lost  bill  is  entitled  to  another  copy,  following  the  interme- 
diate series  of  the  indorsers.  For  this  purpose,  his  immediate  predecessor,  and  so  on 
from  one  to  another  successively  up  to  the  first,  must  give  their  assistance  and 
representation  in  obtaining  it  from  the  drawer  at  the  cost  and  expense  of  the  owner. 

447.  If  a  bill  which  bears  an  acceptance  is  lost,  the  owner  cannot  demand  pay- 
ment on  another  copy  thereof,  except  by  order  of  the  Judge,  and  on  giving  security 
to  the  satisfaction  of  the  acceptor. 

Whether  the  bUl  is  accepted  or  not,  if  the  person  who  has  lost  it  has  no  other 
copy  of  it,  nor  sufficient  time  to  apply  to  the  drawer  for  one,  he  can  demand  payment 
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pago  y  obtenerlo  por  mandato  del  Juez,  justificaiido  la  propiedad  de  ella  por  sus 
llbros  y  correspondencia,  y  dando  fianza. 

El  efecto  de  la  fianza,  en  estos  casos,  dura  hasta  que  se  le  entregue  al  pagador 
la  letra  original  correspondiente,  6  hasta  que  quede  libre  por  la  prescripoi6n. 

448.  En  caso  de  negativa  de  pago,  demandado  &te,  segun  el  articulo  que 
precede,  el  propietario  do  la  letra  perdida  conserva  todos  sus  derechos,  mediante 
una  protesta  que  deberi  hacer  el  dia  despu6s  del  vencimiento,  y  notificar  al  librado, 
librador  y  endosantes,  en  los  t&-minos  prescritos  por  el  protesto. 

449.  El  portador  de  una  letra  de  cambio  esta  obligado,  si  el  pagador  se  lo  exige, 
&  justificar  la  identidad  de  su  persona,  por  medio  de  dooumentos  6  de  individuos 
que  le  conozcan  6  salgan  garantes  de  ella. 

§  9.°    Del  pago  pw  intervencion. 

450.  Protastada  una  letra  de  cambio  por  falta  de  pago,  el  portador  debera 
admitir  el  pago  de  cualquiera  que  le  ofrezca  por  intervencidn,  en  honor  del  Ubrador 
6  de  alguno  die  los  endosantes,  haya  sido  indicado  6  no  para  el  caso  de  necesidad. 
El  pago  por  intervenci6n  se  hard  constar  en  el  protesto  6  a  continuaci6n  de  fete, 
bajo  la  firma  del  interveniente. 

El  portador  deberd  preoisamente  ocurrir  4  las  personas  indicadas,  primero,  a 
los  que  lo  sean  por  el  Ubrador,  y  despu6s,  &  los  que  lo  sean  por  el  endosante,  en  el 
orden  de  las  fechaa  de  los  endosos. 

451.  El  que  pagare  una  letra  por  intervenci6n  se  subrogard  en  los  derechos 
del  portador,  y  quedari  obHgado  4  observar  las  mismas  formaUdades  que  41. 

Si  se  hace  el  pago  en  honor  del  Hbrador,  quedan  Ubres  todos  los  endosantes; 
y  si  se  hace  por  alguno  de  6stos,  quedan  hbres  los  posteriores. 

Concurriendo  varios  a  pagar  por  intervencion,  es  preferido  el  que  hberte  mayor 
numero. 

Si  fuere  el  mismo  hbrado  quien  despufe  del  protesto  quisiere  pagar  por  interven- 
ci6n  en  honor  del  hbrador,  sera  preferible  a  todos. 

§  10.°    Del  protesto. 

452.  El  protesto  es  el  acto  por  el  cual  el  portador  de  una  letra  de  cambio  hace 
constar  la  falta  de  aceptacidn  6  la  faJta  de  pago  de  eUa. 

453.  El  protesto  se  hara  en  el  domicilio  del  hbrado  6  aceptante,  ante  un  corredor 
con  cardcter  pubhco,  acompanado  de  dos  testigos,  6,  en  falta  de  61,  ante  el  Juez 
de  Comercio  6  un  fdcalde  municipal  6  juez  parroquial,  con  igual  numero  de  testigos. 

El  domiciho  legal  del  hbrado  6  aceptante  ser4  el  designado  en  la  letra;  en  de- 
fecto  de  designaci6n,  el  lugar  de  actual  residencia;  k  falta  de  ambos,  el  ultimo  que 
se  hubiere  conocido. 

454.  Caso  de  no  encontrdrsele  en  su  domiciho  al  hbrado  6  aceptante,  el  re- 
querimiento  se  hard  4  sus  dependientes  6  4  su  mujer  6  4  otra  persona  que  se 
encuentre  aUi. 

Si  no  se  encontrare  el  domiciho  del  hbrado  6  aceptante,  el  alcalde  municipal 
6  juez  parroquial  suscribir4  el  protesto  en  que  se  har4  constar  aqueUa  falta. 

455.  De  la  misma  manera,  y  acto  continuo,  ser4n  requeridos  para  la  acepta- 
ci6n  6  el  pago  los  que  constaren  indicados  en  la  letra  para  el  caso  de  necesidad,  6 
que  hubieren  aceptado  por  intervenci6n. 

456.  El  acto  del  protesto  debe  contener:  1.°  Copia  hteral  de  la  letra  de  cambio, 
de  los  endosos,  de  las  indicaciones  y  de  la  aceptacidn,  en  el  mismo  orden  en  que 
aparezcan  en  la  letra ;  —  2.  °  Relaci6n  del  requerimiento  hecho  al  hbrado,  aceptante 
6  indicado  para  que  acepte  6  pague,  6  exponga  la  raz6n  de  la  negativa,  la  respuesta 
dada  6  la  constancia  de  que  no  se  di6  ninguna.  En  caso  de  ausenoia  de  aquehos, 
los  informes  que  dieren  sus  dependientes  6  su  mujer  sobre  la  negativa  de  aoeptar  6 
de  pagar;  —  3.°  La  firma  de  la  persona  4  quien  se  hubiere  hecho  el  protesto  6  la 
constancia  de  que  no  sabia,  no  pudo  6  no  quiso  firmar;  —  4.°  La  fecha  del  acto, 
con  expresi6n  de  la  hora;  y  —  5.°  La  firma  del  funcionario  que  hace  el  protesto 
y  la  de  los  testigos. 

457.  El  funcionario  que  autorizare  el  protesto,  dejar4  copia  de  61  en  el  mismo 
acto  4  la  persona  con  quien  se  hubiere  entendido,  so  pena  de  resaroimiento  de  danos 
y  perjuicios. 
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and  obtain  it  by  order  of  the  Judge,  on  proving  his  ownership  of  the  bill  by  his  books 
and  oorrespondenoe,  and  giving  security. 

The  eifeot  of  the  security  in  such  cases  lasts  until  the  original  bill  is  delivered 
to  the  payer,  or  until  he  is  discharged  by  prescription. 

448.  In  case  of  refusal  of  payment  demanded  in  accordance  with  the  preceding 
Article,  the  owner  of  a  lost  bill  retains  all  his  rights,  by  means  of  a  protest  which  must 
be  made  the  day  after  maturity,  and  by  giving  notice  to  the  drawee,  drawer  and 
indorsers,  in  the  terms  prescribed  by  the  protest. 

449.  The  holder  of  a  bill  of  exchange  is  obliged,  if  the  payer  requires  it,  to  prove 
his  identity,  by  means  of  documents  or  of  individuals  who  Imow  mm  or  answer  for 
him. 

§  9.    Of  Payment  by  Intervention  (for  honour). 

450.  If  a  bill  of  exchange  is  protested  for  want  of  payment,  the  holder  must 
accept  payment  from  any  person  who  offers  it  by  intervention  for  honour  of  the 
drawer  or  any  of  the  indorsers,  whether  indicated  in  case  of  need  or  not.  Payment 
by  intervention  must  be  noted  in  the  protest  or  a  continuation  of  it,  under  the 
signature  of  the  intervener. 

The  holder  must  apply  directly  to  the  persons  indicated,  first  to  those  mentioned 
by  the  drawer  and  then  to  those  mentioned  by  the  indorsers  in  the  order  of  date  of 
the  indorsements. 

461.  A  person  who  pays  a  bill  by  intervention  shall  be  subrogated  to  the  rights 
of  the  holder  and  shaU  be  bound  to  observe  the  same  formaUties  as  he  would. 

If  he  makes  payment  for  honour  of  the  drawer,  all  indorsers  are  discharged; 
if  he  makes  payment  for  any  of  the  latter  the  subsequent  indorsers  become  dis- 
charged. 

When  several  persons  are  prepared  to  pay  by  intervention,  that  one  is  to  be 
preferred  who  frees  the  largest  number. 

If  it  is  the  drawee  himself  who,  after  protest,  wishes  to  pay  by  intervention 
for  honour  of  the  drawer,  he  must  be  preferred  to  all  others. 

§  10.    Of  Protest. 

462.  Protest  is  the  act  by  which  the  drawer  of  a  bill  of  exchange  records  the 
want  of  acceptance  or  want  of  payment  of  the  same. 

463.  The  protest  is  made  in  the  domicile  of  the  drawee  or  acceptor,  before  a 
broker  of  pubUc  character  in  the  presence  of  two  witnesses,  or  in  default  thereof, 
before  a  Commercial  Judge,  municipal  mayor  or  parochial  justice,  with  the  same 
number  of  witnesses. 

The  legal  domicile  of  the  drawee  or  acceptor  shall  be  that  designated  in  the  bill; 
in  default  of  designation,  the  place  of  actual  residence;  and  in  default  of  both,  the 
last  known  address. 

454.  In  case  the  drawee  or  acceptor  cannot  be  met  with  at  his  domicile,  the 
demand  shaU  be  made  on  his  employees,  his  wife  or  any  other  person  found  there. 

If  the  residence  of  the  drawee  or  acceptor  cannot  be  found,  the  municipal  mayor 
or  parochial  justice  shall  sign  the  protest,  in  which  such  absence  shaU  be  recorded. 

466.  In  the  same  way  and  immediately  thereafter,  demand  for  acceptance 
or  payment  shall  be  made  on  those  persons  who  are  referred  to  in  the  bill  in  case  of 
need,  or  who  have  accepted  by  intervention. 

456.  The  act  of  protest  must  contain:  1.  A  Uteral  copy  of  the  bill  of  exchange, 
of  the  indorsements,  of  the  directions,  and  of  the  acceptance,  in  the  same  order  as  they 
appear  in  the  bill;  —  2.  A  recital  that  demand  was  made  on  the  drawee,  acceptor 
or  referee,  to  accept  or  pay,  or  explain  the  reason  of  refusal,  the  reply  given  or  a 
record  that  none  at  all  was  given.  In  case  of  the  absence  of  these  persons,  a  report 
as  to  what  his  employees  or  his  wife  said  as  to  the  refusal  to  accept  or  pay;  —  3.  The 
signature  of  the  person  for  whom  protest  is  made,  or  the  statement  that  he  did  not 
know  how  or  was  not  able  or  refused  to  sign ;  —  4.  The  date  of  the  act  with  a  state- 
ment as  to  the  hour ;  and  —  5.  The  signature  of  the  official  who  makes  the  protest, 
and  those  of  the  witnesses. 

457.  The  official  who  authenticates  the  protest  must  leave  a  copy  thereof  at 
the  same  time  with  the  person  against  whom  it  has  been  directed,  under  pain  of  liability 
for  damage. 
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458.  Los  protestos  seran  hechos  antes  de  las  tres  de  la  tarde;  y  los  funcio- 
narios  retendran  las  letras  y  no  darAn  testimonio  de  aquellos  sino  despues  de  las 
seis  de  la  tarde  del  dia  en  que  se  hubiere  verificado. 

Presentandose  el  pagador  en  el  tiempo  medio  a  pagar  la  letra  y  los  gastos  del 
protesto,  el  funcionario  admitira  el  pago,  entregara  la  letra  y  cancelara  el  protesto. 

459.  El  acto  del  protesto  se  protocolizara  precisamente  dentro  de  los  tres 
dias  habiles  siguientes  en  la  oficina  del  registro,  so  pena  de  nulidad. 

460.  Ningun  acto  ni  documento  de  parte  del  portador  suple  el  protesto  para 
salvar  sus  acciones,  excepto  el  caso  del  art.  448. 

461.  El  protesto  por  falta  de  aceptacion  da  derecho  al  portador  para  exigir 
al  librador,  6  a  cualquiera  de  los  endosantes,  que  le  afiance  el  pago  de  la  letra 
a  su  vencimiento,  6  que  deposite  hasta  entonces,  6  le  entregue  su  valor  con  los 
gastos  del  protesto  y  demas  indemnizaciones. 

El  endosante  que  asi  afianzare  6  pagare,  tendra  el  mismo  derecho  contra  los 
que  le  preceden  y  contra  el  librador. 

462.  El  portador  de  una  letra  protestada  por  falta  de  aceptacion,  debera  dar 
aviso  a  su  cedente,  dentro  de  veinticuatro  horas,  si  se  encontrare  en  el  mismo  lugar, 
6  de  lo  contrario,  por  el  primer  correo. 

463.  El  portador  no  puede  omitir  el  protesto  por  falta  de  pago,  ni  porque 
haya  sacado  el  protesto  por  falta  de  aceptacion,  ni  por  la  muerte  6  quiebra  del 
librado. 

464.  En  caso  de  quiebra  del  aceptante,  el  portador  puede,  aun  antes  del  ven- 
cimiento de  la  letra,  hacer  el  protesto  por  falta  de  pago  y  usar  el  derecho  que  le  da 
el  art.  461. 

§  11.°    Personas  responsables  al  portador. 

465.  Son  garantes  soUdarios  al  portador  todos  los  que  giren,  endosen  6  acepten 
una  letra  de  cambio,  por  el  valor  de  eUa  y  las  indemnizaciones  a  que  hubiere  lugar. 

466.  El  portador  tiene  el  derecho  que  da  el  art.  461,  contra  cualquiera  de  sus 
garantes,  cuando  alguno  de  ellos  quiebra  antes  del  vencimiento  de  la  letra,  aunque 
esta  haya  sido  aceptada. 

467.  Protestada  una  letra  por  falta  de  pago,  el  portador  puede  dirigir  su  accion 
contra  el  librador,  el  aceptante  6  alguno  de  los  endosantes,  individualmente,  6 
colectivamente  contra  todos  6  algunos  de  eUos. 

La  misma  facultad  tiene  cada  uno  de  los  endosantes  contra  los  que  le  preceden, 
el  Ubrador  y  el  aceptante. 

468.  El  portador,  para  ejercer  su  accion  contra  el  Ubrador  y  los  endosantes, 
debe  comunicarles  el  protesto,  y  en  defecto  de  reembolso,  hacerles  notificar  judi- 
ciahnente,  dentro  de  quince  dias,  contados  desde  el  siguiente  a  la  fecha  del  protesto, 
si  el  lugar  en  que  se  exija  el  pago  distare  cincuenta  kUometros  6  menos  del  lugar 
del  protesto,  cuando  los  dos  puntos  estan  dentro  del  territorio  del  Ecuador,  y  un 
dia  mas  por  cada  veinte  Idlometros,  si  la  distancia  fuere  mayor;  y  si  el  protesto 
se  hiciere  en  cualquier  punto  del  continente  americano,  el  t6rmino  sera  de  seis  meses ; 
si  en  Europa,  de  ocho  meses,  y  si  en  cualquier  otro  punto  del  globo,  de  un  ano. 

469.  Para  los  endosantes  corren  los  mismos  t^rminos,  contados  desde  el  dia 
siguiente  6  la  fecha  en  que  hicieren  el  reembolso  al  portador,  6  en  que  fueren  noti- 
ficados  judicialmente. 

470.  Vencidos  los  t6rminos  para  la  presentacion  de  la  letra,  para  el  protesto 
por  falta  de  pago,  para  la  accion  en  garantia  sin  haber  hecho  uso  de  sus  derechos 
el  portador  6  los  endosantes  que  le  subroguen,  pierden  su  accion  contra  los  en- 
dosantes, y  contra  el  hbrador  que  probare  haber  hecho  oportunamente  provision; 
pero  en  este  ultimo  caso  la  conservan  contra  el  Ubrado,  haya  6  no  aceptado. 

Los  efectos  de  la  caducidad  de  que  trata  este  articulo  no  tienen  lugar  respecto 
del  hbrador  6  de  los  endosantes  que  hayan  recibido  en  cuenta,  en  compensaci6n 
6  de  otro  modo,  los  fondos  destinados  al  pago  de  la  letra. 

471.  Aun  cuando  la  presentaci6n  de  la  letra  6  el  protesto  por  falta  de  pago, 
6  el  recurso  contra  los  garantes,  no  se  hicieren  en  los  terminos  prescritos  en  este 
Codigo,  tiene  el  portador  expedita  su  accion  contra  cualquiera  a  quien  pruebe  que 
trasmitio  la  letra  sabiendo  y  ocultando  que  estaba  en  quiebra  el  librado  6  alguno 
de  los  garantes. 
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458.  Protests  must  be  made  before  three  o'clock  in  the  afternoon;  and  the  offi- 
cials shall  retain  the  biUs  and  not  give  certificates  thereof  until  after  six  o'clock  in 
the  afternoon  of  the  day  on  which  they  were  made. 

If  the  payer  should  present  himself  in  the  meantime  to  pay  the  biU  and  expenses 
of  protest,  the  official  shall  accept  payment,  delivering  over  the  bill  and  cancelling 
the  protest. 

459.  The  act  of  protest  must  be  duly  registered,  within  three  business  days 
following,  in  the  office  of  the  registry,  on  penalty  of  being  void. 

460.  No  act  or  document  on  the  part  of  the  holder  can  be  substituted  for  protest 
to  save  his  claims,  except  in  the  case  of  Art.  448. 

461.  Protest  for  want  of  acceptance  gives  a  right  to  the  holder  to  demand  from 
the  drawer,  or  any  of  the  indorsers,  that  he  shall  give  security  for  the  payment  of 
the  biU  at  maturity,  or  that  he  shall  deposit  its  value  untU  then  or  pay  the  amount 
thereof  with  the  costs  of  protest  and  other  damages. 

The  indorser  who  so  guarantees  or  pays  has  the  same  right  against  his  prede- 
cessors and  agaiQst  the  drawer. 

462.  The  holder  of  a  bill  protested  for  want  of  acceptance  must  give  notice 
to  his  transferor  within  twenty-four  hours,  if  he  is  to  be  found  in  the  same  place, 
and  if  not,  then  by  the  first  post. 

463.  The  holder  may  not  omit  protest  for  want  of  payment,  either  because 
he  has  made  protest  for  want  of  acceptance,  or  because  of  the  death  or  bankruptcy 
of  the  drawee. 

464.  In  case  of  the  bankruptcy  of  the  acceptor,  the  holder,  even  before  the 
maturity  of  the  biU,  can  protest  it  for  want  of  payment  and  exercise  the  right  given 
by  Article  461. 

§  11.     Persons  Liable  to  the  Holder. 

465.  AU  those  who  draw,  indorse  or  accept  a  biU  of  exchange  are  liable  to  the 
holder  as  joint  guarantors  for  the  amount  of  the  bill  and  any  damages  payable. 

466.  The  holder  has  the  right  given  by  Art.  461  against  any  of  these  guarantors, 
when  any  of  them  become  bankrupt  before  the  maturity  of  the  bill,  even  if  it  has 
been  accepted. 

467.  If  a  bUl  is  protested  for  want  of  payment  the  holder  has  the  right  to  claim 
against  the  drawer,  the  acceptor  and  any  of  the  indorsers,  either  individually  or 
against  all  or  any  of  them  collectively. 

Each  one  of  the  indorsers  has  the  same  right  against  those  who  precede  him, 
the  drawer,  and  the  acceptor. 

468.  The  holder,  to  preserve  his  right  to  claim  against  the  drawer  and  indorsers, 
must  notify  them  of  the  protest,  and  in  default  of  payment,  notify  them  judicially 
within  fifteen  days  reckoned  from  the  day  following  the  date  of  protest,  if  the  place 
in  which  payment  is  demanded  is  not  more  than  fifty  kilometers  distant  from  the 
place  of  protest,  and  one  day  more  for  each  twenty  kilometers,  if  the  distance  is 
greater,  when  the  two  locaUties  are  within  Ecuadorian  territory;  and  if  the  protest 
is  made  ia  any  other  place  on  the  American  continent,  the  term  shall  be  six  months ; 
if  in  Europe,  eight  months,  and  if  in  any  other  part  of  the  world,  one  year. 

469.  The  same  periods  run  for  indorsers,  reckoned  from  the  day  following  the 
date  on  which  reimbursement  is  made  to  the  holder,  or  on  which  they  were  judicially 
notified. 

470.  If  the  periods  for  presentment  of  the  bill,  for  protest  for  want  of  payment, 
and  for  the  claim  or  guarantee,  have  expired  without  the  holder  or  indorsers  having 
made  use  of  the  rights  which  devolve  on  them,  they  lose  their  rights  of  action  against 
such  of  the  indorsers  and  the  drawer  who  prove  that  they  have  made  due  provision ; 
but  in  the  latter  case  they  preserve  it  against  the  drawee  whether  he  has  accepted 
or  not. 

The  effects  of  the  neglect  mentioned  in  this  Article  do  not  take  place  as  regards 
the  drawer  or  the  indorsers  who  have  received  in  accoimt,  by  way  of  set-off  or  other- 
wise, the  funds  destined  for  payment  of  the  biU. 

471.  When,  however,  the  presentment  of  the  biU  or  the  protest  for  want  of 
payment,  or  the  recourse  against  guarantors,  are  not  made  in  the  periods  prescribed 
in  this  Code,  the  holder  has  his  right  of  action  against  any  of  those  he  proves  to  have 
transmitted  the  biU  knowing  and  concealing  that  the  drawee  or  any  of  the  guarantors 
were  bankrupt. 
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472.  Sin  perjuicio  de  ejercer  en  debida  forma  su  accion,  puede  el  portador 
de  la  letra  protestada  por  falta  de  pago  exigir  contra  las  personas  responsables  el 
embargo  precautelativo  de  los  bienes  muebles,  y  la  prohibicion  de  enajenar  in- 
muebles  en  la  parte  que  sea  suficiente. 

§  12.°    Del  reembolso  y  del  recambio. 

473.  El  portador  de  una  letra  de  cambio,  protestada  por  falta  de  pago,  puede 
ocurrir  con  la  cuenta  de  reembolso,  aoompanada  del  protesto,  por  el  pago  de  ella 
a  cualquiera  de  las  personas  responsables,  a  su  eleccion. 

474.  La  cuenta  de  reembolso  sera  formada  de  las  partidas  siguientes:  —  El 
capital  de  la  letra  protestada;  —  Los  gastos  del  protesto;  —  Los  portes  de  cartas; 

—  Un  cinco  por  ciento  sobre  el  capital  por  los  demas  gastos  y  perjuicios;  —  Los 
intereses  segun  el  art.  482. 

Si  la  letra  protestada  por  falta  de  pago  hubiere  sido  girada  en  moneda  extran- 
jera,  el  cambio  para  reducirlo  a  moneda  del  pais  sera  el  mismo  a  que  la  letra  se  giro. 

475.  Tambien  puede  el  portador  reembolsarse  girando  una  letra  nueva  a 
cargo  del  Ubrador  6  de  cualquiera  de  los  endosantes. 

Esta  letra  nueva  se  Uama  resaca  6  letra  de  recambio;  y  esta  sujeta  a  las  mis- 
mas  reglas  que  las  letras  ordinarias. 

Las  resacas  no  pueden  girarse  sino  sobre  las  plazas  donde  la  letra  protestada 
fue  girada  6  negociada. 

476.  Puede  tambien  girar  una  resaca  cualquiera  de  los  endosantes  que  hubiere 
pagado  la  letra  protestada  6  la  resaca  girada  a  su  cargo. 

477.  El  que  girare  la  resaca  debera  acompaiiar  a  esta  la  letra  protestada, 
el  protesto  6  la  copia  de  6\  y  la  cuenta  de  retorno. 

478.  La  cuenta  de  retomo  debera  expresar  la  persona  a  cuyo  cargo  se  gira 
la  resaca,  y  el  importe  de  esta;  y  no  podra  contener  otras  partidas  que  las  siguientes : 

—  El  capital  de  la  letra  protestada;  —  Los  intereses  que  hubiere  devengado;  — 
Los  gastos  del  protesto;  —  El  derecho  de  seUo  para  la  resaca;  —  La  comision 
de  giro  a  uso  de  plaza;  —  El  corretaje  en  la  negociacion  de  la  resaca;  —  Los  portes 
de  cartas;  —  El  nuevo  cambio. 

479.  El  cambio  del  lugar  del  pago  de  la  letra  protestada  sobre  el  de  su  giro 
determina  el  maximo  de  recambio  que  el  librador  y  los  endosantes  estan  obUgados 
Sb  pagar  al  portador. 

Este  cambio  se  hara  constar  al  pie  de  la  cuenta  de  retorno,  por  certificacion 
de  un  corredor  con  caracter  publico,  6,  en  su  defecto,  de  dos  comerciantes. 

480.  Se  prohibe  la  acumulacion  de  recambios  y  la  formacion  de  mas  de  una 
cuenta  de  retomo.  La  que  hubiere  firmado  el  librador  de  la  resaca  sera  la  linica 
pagadera  por  los  endosantes,  sucesivamente  de  uno  en  otro,  hasta  que  sea  defi- 
nitivamente  cancelada  por  el  Ubrador  de  la  letra  protestada,  con  solo  el  aumento 
de  los  intereses  de  que  habla  el  art.  482. 

481.  El  Ubrador  de  la  resaca  no  cubierta  conserva  integros  sus  derechos  contra 
todas  las  personas  responsables  por  el  pago  de  la  letra  protestada,  pero  no  quedara 
libre  de  la  caducidad  prescrita  en  el  art.  468,  si  no  intenta  su  accion  dentro  de  los 
t6rmiaos  establecidos. 

482.  El  interes  sobre  el  principal  de  la  letra  protestada  corre  desde  la  fecha 
del  protesto;  y  el  interes  sobre  los  gastos  del  protesto  y  demas  legitimos,  desde 
el  dia  de  la  demanda  judicial. 

483.  Cualquiera  de  los  responsables  tiene  el  derecho  de  recoger  del  portador 
la  letra  protestada,  pagando  al  contado  el  importe  de  la  cuenta  de  reembolso. 

Si  ocurrieren  varios  a  usar  de  este  derecho,  sera  preferido  aquel  que  Uberte 
a  mayor  numero  de  los  responsables. 

§  13.°    De  la  prescripcion. 

484.  Todas  las  acciones  provenientes  de  las  letras  de  cambio  se  prescriben 
en  el  termino  de  cinco  anos  contados  desde  el  dia  siguiente  al  del  vencimiento  de 
la  letra. 

Si  pendiente  la  prescripcion  hace  el  deudor  algun  pago  parcial,  u  obtiene  nue- 
vos  plazos,  6  resulta  de  su  correspondencia  que  consideraba  vigente  su  deuda, 
principia  de  nuevo  el  termino  desde  el  dia  siguiente  a  la  fecha  de  tales  actos. 
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472.  Without  prejudice  to  the  exercise  in  due  form  of  his  right  of  action,  the 
holder  of  a  bill  protested  for  want  of  payment  can  demand  against  the  persons  hable, 
precautionary  sequestration  of  their  movable  goods,  and  prohibition  against  ahena- 
tion  of  their  immovables,  to  a  sufficient  amount. 

§  12.    Of  Reimbursement  and  Re-exchange. 

473.  The  holder  of  a  biU  of  exchange  protested  for  want  of  payment  may  present 
an  account  of  reimbursement,  together  with  the  protest,  for  payment  thereof,  to 
any  of  the  persons  hable  at  his  option. 

474.  The  account  of  reimbmrsement  shall  consist  of  the  following  items: 
The  principal  sum  of  the  bill  protested;  —  The  expenses  of  protest;  —  Postages;  — 
Five  per  cent,  of  the  principal  sum  for  any  other  expenses  and  losses;  —  Interest 
in  accordance  with  Art.  482. 

If  a  bill  protested  for  want  of  payment  has  been  drawn  in  a  foreign  currency, 
the  rate  of  exchange  for  reducing  it  to  the  currency  of  the  country  shall  be  the  same 
as  that  at  which  the  biU  was  drawn. 

475.  The  holder  can  also  reimburse  himself  by  drawing  a  new  biU  (re-draft) 
upon  the  drawer  or  any  one  of  the  indorsers. 

This  new  biU  is  called  re-draft  or  hill  of  re-exchange;  and  is  subject  to  the  same 
rules  as  ordinary  bills. 

The  re-drafts  can  only  be  drawn  on  those  places  where  the  protested  biUs  were 
drawn  or  negotiated. 

476.  An  indorser  who  has  paid  the  protested  biU  or  re-draft  drawn  upon  him 
can  also  draw  a  re-draft. 

477.  The  person  who  draws  a  re-draft  must  accompany  it  with  the  protested 
bill,  the  protest  or  a  copy  of  the  same,  and  the  account  of  the  return. 

478.  The  account  of  the  return  must  state  the  person  on  whom  the  re-draft 
is  drawn  and  its  amount ;  and  it  may  not  contain  any  other  items  than  the  following : 
The  principal  sum  of  the  biU  protested;  —  The  interest  which  has  accrued;  —  The 
expenses  of  protest ;  —  The  stamp  duty  on  the  re-draft ;  —  The  commission  locally 
customary ;  —  The  brokerage  for  negotiating  the  re-exchange ;  —  Postages ;  —  The 
new  exchange, 

479.  The  rate  of  exchange  from  the  place  of  payment  of  the  bill  protested  to 
that  of  its  drawing  determines  the  maximum  re-exchange  that  the  drawer  and 
indorsers  are  obhged  to  pay  to  the  holder. 

This  rate  of  exchange  shall  be  stated  at  the  foot  of  the  account  of  the  return  by 
the  certificate  of  a  broker  of  pubUc  character,  or,  in  his  absence,  of  two  merchants. 

480.  The  accumulation  of  re-exchanges  and  the  formation  of  more  than  one 
account  of  return  is  prohibited.  That  signed  by  the  drawer  of  the  re-draft  shall 
be  the  only  one  payable  by  the  indorsers,  successively  from  one  to  the  other,  until 
it  is  definitely  discharged  by  the  drawer  of  the  bill  protested,  with  the  sole  addition 
of  the  interest  mentioned  in  Art.  482. 

481.  The  drawer  of  the  re-draft  who  is  not  covered  preserves  his  full  rights 
against  aU  persons  hable  for  payment  of  the  protested  biU,  but  he  is  not  discharged 
from  the  lapse  prescribed  in  Art.  468  if  he  fails  to  bring  his  action  within  the  period 
enacted. 

482.  The  interest  on  the  principal  of  the  biU  protested  runs  from  the  date  of 
protest  and  interest  on  the  expenses  of  protest  and  other  legal  items  from  the  date 
of  the  judicial  claim. 

483.  Any  party  hable  has  the  right  to  obtain  from  the  holder  the  protested 
bill,  upon  paying  in  cash  the  amount  of  the  account  of  reimbursement. 

If  several  persons  apply  to  exercise  this  right,  the  person  who  will  discharge 
the  larger  number  of  those  Hable  is  to  be  preferred. 

§  13.    Of  Limitation  of  Actions. 

484.  All  claims  arising  out  of  biUs  of  exchange  lapse  in  the  period  of  five  years, 
reckoned  from  the  day  following  the  date  of  the  maturity  of  the  bill. 

If,  while  the  time  is  running,  the  debtor  makes  a  part  payment,  obtains  further 
time,  or  if  it  appears  from  his  correspondence  that  he  considers  his  debt  to  be  in 
force,  the  time  commences  to  run  anew  from  the  day  following  the  date  of  such, 
acknowledgment. 
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La  demanda  judicial  contra  los  deudorea  interrumpe  la  prescripoion  respecto 
a  los  demandados,  pero  principiara  a  correr  de  nuevo  desde  el  dia  siguiente  al  en 
que  el  demandante  suspendiere  el  curso  de  sus  gestiones. 

Cuando  ocurra  condenacion  judicial,  6  cuando  se  hiciere  novacion  sobre  la 
deuda,  seik  aplicable  la  prescripcion  ordinaria. 

485.  Aunque  haya  transcurrido  el  t^rmino  de  la  prescripcion  de  cinco  anos, 
el  demandado,  a  cuyo  juramento  defiera  el  demandante,  debe  prestario,  afirmando 
que  no  debe  la  cantidad.  Si  se  niega  a  tal  afirmacion  jurada,  6  si  mediante  eUa 
reconoce  estar  vigente  la  deuda,  queda  restablecida  la  accion  del  acreedor, 

Titulo  IX.    De  las  libranzas  y  pagares. 

486.  Las  libranzas  a  la  orden  sobre  la  misma  plaza  en  que  se  giren,  entre 
comerciantes  6  por  actos  de  comercio  de  parte  del  obligado,  y  los  pagards  6  vales 
a  la  orden,  tambien,  entre  comerciantes  6  por  actos  de  comercio  de  parte  del  obli- 
gado, deben  contener:  —  La  fecha;  —  La  cantidad  en  numeros  y  en  letras;  — 
La  epoca  de  su  pago;  —  La  persona  a  cuya  orden  ha  de  pagarse;  y  —  La  ex- 
presion  de  si  son  por  valor  recibido  y  en  qu6  especie,  6  por  valor  en  cuenta. 

487.  Son  aplicables  a  las  libranzas  y  los  pagares  a  la  orden  a  que  se  refiere 
el  articulo  anterior,  las  disposiciones  acerca  de  las  letras  de  cambio  sobre:  —  Los 
plazos  en  que  vencen;  —  El  endoso;  —  Los  terminos  para  la  presentacion,  cobro 
6  protesto;  —  Las  personas  responsables;  —  El  aval;  —  El  pago;  —  El  pago  por 
intervencion;  —  El  protesto;  y  —  La  prescripcion. 

488.  El  portador  de  una  Ubranza  6  pagare  protestado  por  falta  de  pago  tiene 
derecbo  a  cobrar  de  los  responsables:  —  El  valor  de  la  obUgacion;  —  Los  gastos 
del  protesto;  —  Los  intereses  de  estos,  desde  la  demanda  judicial;  y  —  Los  gastos 
judiciales  que  hubiere  desembolsado. 

489.  Las  libranzas  a  la  orden,  giradas  sobre  la  misma  plaza  entre  comercian- 
tes, 6  por  actos  de  comercio  a  la  vista,  deben  cobrarse  inmediatamente,  y  a  su 
vencimiento,  las  que  contengan  plazo.  Si  no  fueren  pagadas,  los  tomadores  deben 
devolverlas  a  sus  duenos  dentro  de  los  tres  dias  siguientes,  so  pena  de  perder  su 
accion  contra  estos  si  hubieren  hecho  provision. 

490.  Los  pagares  en  favor  del  portador,  sin  expresion  de  persona  determi- 
nada,  no  producen  obligacion  civH  ni  accion  en  juicio. 

Titulo  X.    De  las  cartas  de  cr6dito. 

491.  La  carta  de  crddito  tiene  por  objeto  realizar  un  contrato  de  cambio 
condicional,  celebrado  entre  el  dador  y  el  tomador,  cuya  perfeccion  pende  de  que 
este  haga  uso  del  credito  que  aquel  le  abre. 

492.  La  carta  de  cr6dito  puede  contener  la  autorizacion  al  tomador  de  girar 
a  favor  de  otra  persona,  6  a  su  orden,  basta  por  la  suma  que  ella  indique ;  pero  la 
letra  debera  estar  adberida  a  la  carta  de  crMito  que  le  sirve  de  base. 

493.  En  la  carta  de  credito  se  designara  el  tiempo  dentro  del  cual  el  tomador 
debe  hacer  uso  de  eUa. 

Tambien  debera  contener  la  cantidad  por  la  cual  se  abre  el  cr6dito;  y,  si  no 
se  expresare,  sera  considerada  como  simple  introduccion  6  recomendacion. 

El  tomador  de  una  carta  de  credito  debera  poner  en  la  misma  el  modelo  de  su 
firma. 

494.  El  dador  no  puede  revocar  la  carta  de  credito,  salvo  que  sobrevenga  alglin 
accidente  que  menoscabe  el  credito  del  tomador;  y  ni  aun  en  este  caso  po<&a  revo- 
carla  si  el  tomador  hubiere  dejado  en  su  poder  el  valor  de  la  carta. 

Revocandola  intempestivamente,  el  dador  sera  responsable  de  los  danos  y  per- 
juicios  que  se  originen  al  tomador. 

495.  El  dador  esta  obligado  a  pagar  a  su  corresponsal  la  cantidad  que  6ste, 
en  virtud  de  la  carta  de  credito,  entregue  al  tomador;  pero  no  tiene  accion  el  pagador 
de  la  letra  contra  el  portador,  4  no  ser  que  resulte  de  los  t6rniinos  de  la  carta  que 
el  dador  solo  quiso  constituirse  fiador  de  la  cantidad  que  percibiere  el  portador. 

496.  El  tomador  debera  poner  en  la  misma  carta  los  recibos  por  las  canti- 
dades  que  reciba;  y  si  tomare  solo  parte  del  maximo  porque  hubiere  sido  acreditado, 
podrd  pedir  copia  autorizada  de  la  carta  y  los  recibos  al  encargado  de  entregar  los 
fondos. 
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An  action  at  law  against  the  debtors  interrupts  the  period  of  Hmitation  as  against 
the  defendants,  but  it  shall  commence  to  run  anew  from  the  day  following  that  on 
which  the  plaintiff  suspends  the  course  of  his  proceedings. 

When  judicial  condemnation  occurs,  or  when  there  is  a  novation  of  the  debt, 
the  ordinary  period  of  hmitation  shall  be  applicable. 

485.  Although  the  period  of  prescription  of  five  years  has  expired,  a  defendant 
to  whom  the  plaintiff  tenders  the  oath,  must  take  it,  affirming  that  he  does  not 
owe  the  amount.  If  he  refuses  such  sworn  affirmation,  or  if  thereby  he  acknowledges 
the  debt  to  be  in  force,  [the  right  of  action  of  the  creditor  become  re-estabhshed. 

Title  IX.    Of  Drafts  and  Promissory  Notes. 

486.  Drafts  to  order  on  the  same  place  as  that  at  which  they  are  drawn,  between 
merchants  or  in  commercial  transactions  on  the  part  of  the  persons  hable,  and  pro- 
missory notes  or  vales  to  order  also  between  merchants  or  in  commercial  transactions 
on  the  part  of  the  persons  hable,  must  contain:  The  date;  —  The  amount  in  figures 
and  words ;  —  The  time  for  payment ;  —  The  person  to  whose  order  they  are  payable ; 
and  —  The  statement  whether  they  are  for  value  received,  and  of  what  kind,  or  for 
value  in  account. 

487.  The  following  provisions  as  to  bills  of  exchange  are  appUcable  to  drafts  and 
promissory  notes  to  order  referred  to  in  the  preceding  Article:  The  time  at  which 
they  fall  due;  —  Indorsement;  —  Periods  for  presentment,  collection  or  protest;  — 
The  persons  hable ;  —  Aval;  —  Payment ;  —  Payment  for  honour ;  —  Protest ;  and  — 
Limitation  of  actions. 

488.  The  holder  of  a  draft  or  promissory  note  protested  for  want  of  payment 
has  the  right  to  recover  from  the  persons  Hable:  The  amount  of  the  obligation;  — 
The  expenses  of  protest;  —  The  interest  thereon,  after  the  judicial  claim;  and  — 
The  legal  costs  which  have  been  incurred. 

489.  Drafts  to  order  drawn  on  the  same  place  between  merchants  or  in  commer- 
cial transactions  at  sight,  must  be  paid  immediately,  and  those  at  a  certain  period, 
on  their  maturity.  If  they  are  not  paid,  the  takers  must  return  them  to  the  owners 
within  the  three  days  following,  under  penalty  of  losing  their  rights  of  action  against 
those  who  have  made  provision. 

490.  Promissory  notes  in  favour  of  the  bearer,  without  expressing  any  particular 
person,  produce  neither  civil  Uabihty  nor  right  of  action  at  law. 

Title  X.    Of  Letters  of  Credit. 

491.  A  letter  of  credit  has  for  its  object  the  reahzation  of  a  conditional  contract 
of  exchange,  entered  into  between  the  giver  and  the  taker,  the  completion  of  which 
depends  on  the  latter  making  use  of  the  credit  which  the  former  opens  for  him. 

492.  A  letter  of  credit  may  contain  an  authorization  to  the  taker  to  draw  in 
favour  of  another  person,  or  to  his  order,  up  to  the  sum  indicated  in  it;  but  the  biU 
must  be  attached  to  the  letter  of  credit  on  which  it  is  based. 

493.  In  the  letter  of  credit  shaU  be  stated  the  time  within  which  the  taker  must 
make  use  of  it. 

It  must  also  contain  the  amount  for  which  credit  is  opened ;  and  if  this  is  hot 
expressed,  it  will  be  considered  as  a  simple  introduction  or  recommendation. 
The  taker  of  a  letter  of  credit  must  place  on  the  same  a  specimen  of  his  signature. 

494.  The  giver  cannot  revoke  the  letter  of  credit  unless  any  event  supervenes 
which  diminishes  the  credit  of  the  taker;  nor  even  in  that  case,  if  the  taker  has  left 
in  the  power  of  the  giver  the  value  of  the  letter. 

If  it  is  prematurely  revoked,  the  giver  will  be  hable  for  the  loss  or  damage 
happening  to  the  taker. 

495.  The  giver  is  boimd  to  pay  to  his  correspondent  the  amount  which  the  latter, 
in  virtue  of  the  letter  of  credit,  pays  to  the  taker;  but  the  payer  of  the  letter  has  no 
right  of  action  against  the  holder,  unless  it  appears  from  the  terms  of  the  letter  that 
the  giver  only  intended  to  guarantee  the  amount  which  the  holder  received. 

496.  The  taker  must  place  on  the  letter  itself  the  receipts  for  the  amounts  he 
receives ;  and  if  he  takes  only  a  part  of  the  maximum  with  which  he  has  been  accredit- 
ed, he  can  require  a  certified  copy  of  the  letter  and  the  receipts  from  the  person 
charged  with  payment  of  the  funds. 

8* 


58  Ecuador:   Cod.  Com.    Libro  II.     Tit.  XI.     Contrato  de  ouenta  corriente. 

497.  Si  la  carta  de  credito  no  fuere  pagada,  el  portador  de  ella  podr4  comprobar 
la  causa  por  medio  del  protesto,  que  se  hard  segun  lo  prescrito  en  los  arts.  454,  455 
y  457. 

498.  La  carta  de  credito  podra  ser  dirigida  a  varies  corresponsales;  en  este 
caso,  el  corresponsal  que  entregue  una  suma  parcial  al  portador  debera  hacer 
poner  el  recibo  al  dorso  de  la  carta,  bajo  responsabUidad  de  dafios  y  perjuicios, 
tomando  ademas  copia  autorizada  por  el  portador  de  la  carta  y  del  recibo. 

499.  El  portador  de  una  carta  de  crddito  esti  obligado  a  probar  la  identidad 
de  su  persona,  si  el  pagador  se  lo  exigiere, 

Titulo  XI.    Del  contrato  de  cuenta  corriente. 

500.  La  cuenta  corriente  es  un  contrato  en  que  una  de  las  partes  remite  a  la 
otra,  6  recibe  de  ella  en  propiedad,  cantidades  de  dinero  u  otros  valores,  sin  apli- 
cacion  a  un  empleo  determinado,  ni  obUgacion  de  tener  a  la  orden  un  valor  6  una 
cantidad  equivaJente,  pero  a  cargo  de  acreditar  al  remitente  por  sus  remesas;  Uqui- 
dando  en  las  epocas  convenidas,  por  compensacion,  hasta  la  cantidad  concurrente 
de  las  remesas  respectivas,  sobre  la  masa  total  del  debito  y  credito  y  pagarle  el 
el  saldo. 

501.  Las  cuentas  que  no  reunan  todas  las  condiciones  enunciadas  en  el  arti- 
culo  anterior,  son  cuentas  simples  6  de  gestion,  y  no  estan  sujetas  a  las  prescrip- 
ciones  de  este  titulo. 

502.  Todas  las  negociaciones  entre  comerciantes,  domicUiados  6  no  en  un 
mismo  lugar,  6  entre  un  comerciante  y  otro  que  no  lo  es,  y  todos  los  valores  tras- 
misibles  en  propiedad,  pueden  ser  materia  de  la  cuenta  corriente. 

503.  Antes  de  la  conclusion  de  la  cuenta  corriente,  ninguno  de  los  interesados 
es  considerado  como  acreedor  6  deudor. 

504.  Es  de  la  naturaleza  de  la  cuenta  corriente:  1.°  Que  el  credito  asentado 
por  remesas  en  efectos  de  comercio,  lleva  la  condicion  de  que  estos  sean  pagados 
a  su  vencimient;  —  2.°  Que  todos  los  valores  del  debito  y  credito  producen  inter- 
eses;  —  3.°  Que,  a  mas  del  iateres  de  la  cuenta  corriente,  los  contratantes  tienen 
derecho  a  una  comision  sobre  el  importe  de  todas  las  remesas  cuya  reaUzacion  recla- 
mare  la  ejecucion  de  actos  de  verdadera  gestion.  La  tasa  de  la  comision  sera 
fijada  por  convenio  de  las  partes  6  por  el  uso;  y  —  4.°  Que  el  saldo  definitivo 
sea  exigible  desde  el  momento  de  su  aceptacion,  a  no  ser  que  se  hayan  llevado  al 
credito  de  la  parte  que  lo  hubiere  obtenido,  sumas  eventuales  que  igualen  6  excedan 
la  del  saldo,  6  que  los  interesados  hayan  convenido  en  pasarlo  a  nueva  cuenta. 

505.  La  admision  en  cuenta  corriente  de  valores  preoedentemente  debidos 
por  uno  de  los  contrayentes  al  otro,  a  cualquier  titulo  que  sea,  produce  novacion, 
a  menos  que  el  acreedor  6  deudor,  al  prestar  su  consentimiento,  haga  una  formal 
reserva  de  derechos. 

A  falta  de  una  reserva  expresa,  la  admision  de  un  valor  en  cuenta  corriente 
se  presume  hecha  pura  y  simplemente. 

506.  Los  valores  recibidos  y  remitidos  en  cuenta  corriente,  no  son  imputables 
al  pago  parcial  de  los  articulos  que  esta  comprende,  ni  son  exigibles  durante  el 
curso  de  la  cuenta. 

507.  Las  sumas  6  valores  afectos  a  un  empleo  determinado  6  que  deban  te- 
nerse  a  la  orden  del  remitente,  son  extranos  a  la  cuenta  corriente;  y,  como  tales, 
no  son  susceptibles  de  la  compensacion  puramente  mercantU  que  establecen  los 
articulos  500  y  511. 

508.  Los  embargos  6  retenciones  de  valores  Uevados  a  la  cuenta  corriente, 
solo  son  eficaces  respecto  del  saldo  que  resulte  del  fenecimiento  de  la  cuenta  a  favor 
del  deudor  contra  quien  fueren  dirigidos. 

509.  La  cuenta  corriente  se  concluye  por  el  advenimiento  de  la  epooa  fijada 
por  la  convencion,  6  antes  de  el  por  el  consentimiento  de  las  partes. 

Se  concluye  tambien  por  la  muerte,  la  interdiccion,  la  demencia,  la  quiebra 
6  cualquier  otro  suceso  que  prive  legalmente  a  alguno  de  los  contratantes  de  la 
Hbre  disposicion  de  sus  bienes. 

510.  La  conclusi6n  de  la  cuenta  corriente  es  definitiva,  cuando  no  debe  ser 
seguida  de  ninguna  operaci6n  de  negocios,  y  parcial,  en  el  caso  inverso. 
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497.  If  a  letter  of  credit  should  not  be  paid,  the  holder  of  it  can  prove  his  claim 
by  means  of  a  protest,  which  shall  be  made  according  to  the  provisions  in  Arts.  454, 
455  and  457. 

498.  A  letter  of  credit  can  be  directed  to  several  correspondents ;  in  this  case  the 
correspondent  who  pays  a  part  of  the  sum  to  the  holder  must  cause  the  receipt  to 
be  placed  on  the  back  of  the  letter,  under  responsibility  for  damages,  taking  also 
a  copy  of  the  letter  and  of  the  receipt,  certified  by  the  taker. 

499.  The  holder  of  a  letter  of  credit  is  obhged  to  prove  his  identity  if  the  payer 
requires  it. 

Title  XI.    Of  the  Contract  of  Account  Current. 

500.  An  account  current  is  a  contract  in  which  one  of  the  parties  remits  to  the 
other  or  receives  from  him  in  ownership,  sums  of  money  or  other  securities  without 
appUcation  to  a  defined  purpose,  and  without  any  obligation  to  hold  an  equivalent 
value  or  amount  at  disposal,  but  upon  the  charge  of  crediting  the  sender  with  his 
remittances,  settling  the  same  at  the  times  agreed  by  set-off  up  to  the  corresponding 
amount  of  mutual  remittances,  until  the  total  amount  of  debit  and  credit  is  agreed, 
and  paying  over  the  balance. 

501.  Accounts  which  do  not  include  all  the  conditions  mentioned  in  the  preceding 
Article  are  simple  or  business  accounts,  and  are  not  subject  to  the  provisions  of 
this  Title. 

502.  All  negotiations  between  merchants,  whether  domiciled  in  the  same  place 
or  not,  or  between  a  merchant  and  a  non-merchant,  and  aU  securities  transferable 
in  point  of  ownership,  can  be  the  subject-matter  of  an  account  current. 

503.  Before  the  conclusion  of  the  account  current  neither  of  those  interested 
is  considered  to  be  creditor  or  debtor. 

504.  It  is  of  the  nature  of  the  account  current :  1.  That  the  credit  expressed  by 
remittances  in  commercial  securities  imports  the  condition  that  they  are  paid  at 
maturity ;  —  2 .  That  all  items  of  debit  and  credit  bear  interest ;  —  3 .  That  beyond  the 
interest  on  the  account  current,  the  contracting  parties  have  the  right  to  a  commis- 
sion on  the  amount  of  all  remittances  the  reaUsation  of  which  requires  the  carrying 
out  of  transactions  of  actual  business  management.  The  rate  of  commission  shall  be 
fixed  by  agreement  of  the  parties  or  by  custom ;  and  —  4.  That  the  definitive  balance 
may  be  demandable  from  the  moment  of  its  settlement,  unless  there  have  been 
placed  to  the  credit  of  the  party  in  whose  favour  it  is,  sums  which  equal  or  exceed 
that  of  the  balance,  or  unless  those  interested  have  agreed  to  pass  the  balance  to 
a  new  account. 

505.  The  admission  in  an  account  current  of  items  formerly  owing  by  one  of 
the  contracting  parties  to  the  other,  on  whatever  account,  produces  novation,  unless 
the  creditor  or  debtor,  in  giving  his  consent,  makes  a  formal  reservation  of  his  rights. 

In  default  of  express  reservation,  the  admission  of  an  item  in  an  account  current 
is  presumed  to  be  made  simply  and  unconditionally. 

506.  Values  received  and  remitted  in  account  current  are  not  allocated  as  part 
payment  to  the  items  which  it  contains,  nor  are  they  demandable  during  the  currency 
of  the  account. 

507.  Sums  or  values  allotted  to  a  defined  object,  or  which  are  to  be  held  to  the 
order  of  the  remitter,  are  extraneous  to  the  account  current;  and  as  such  are  not 
subject  to  the  purely  mercantile  set-off  estabUshed  by  Articles  500  and  511. 

508.  Sequestrations  or  detentions  of  values  brought  into  an  account  current 
are  only  effective  as  regards  the  balance  resulting  on  the  termination  of  the  account 
in  favour  of  the  debtor  against  whom  they  were  directed. 

509.  An  account  current  is  closed  by  the  arrival  of  the  time  fixed  by  agreement; 
or  before  such  time  by  the  consent  of  the  parties. 

It  is  also  closed  by  the  death,  interdiction,  madness,  bankruptcy  or  any  other 
event  which  legally  deprives  one  of  the  contracting  parties  of  the  free  disposition 
of  his  property. 

510.  The  closing  of  an  account  current  is  definitive  when  it  cannot  be  followed 
by  any  further  business  operation,  and  partial,  in  the  contrary  case. 
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511.  La  conclusion  defmitiva  de  la  cuenta  corriente,  fija  invariablemente 
el  estado  de  las  relaciones  juridicas  de  las  partes,  produce  de  pleno  derecho,  inde- 
pendiente  del  fenecimiento  de  la  cuenta,  la  compensacion  del  integro  monto  del 
d^bito  y  del  credito  hasta  la  cantidad  concurrente,  y  determina  la  persona  del 
acreedor  y  deudor. 

512.  El  saldo  definitivo  6  parcial  sera  considerado  como  un  capital  produc- 
tivo  de  intereses. 

513.  El  saldo  puede  ser  garantizado  con  hipoteca,  constituida  en  el  acto  de  la 
celebracion  del  contrato. 

514.  Caso  que  el  deudor  retarde  el  pago,  el  acreedor  podra  girar  contra  el 
por  el  importe  del  saldo  de  la  cuenta. 

515.  Las  partes  podran  capitalizar  los  intereses  en  periodos  que  no  bajen  de 
seis  meses,  determinar  la  epoca  de  los  balances  parciales,  la  tasa  del  inter&  y  la 
comision,  y  acordar  todas  las  demas  clausulas  accesorias  que  no  sean  prohibidas 
por  la  ley. 

516.  La  existencia  del  contrato  de  cuenta  corriente  puede  ser  justificada  por 
cualquiera  de  las  pruebas  que  admite  este  Codigo,  menos  por  la  de  testigos. 

517.  La  accion  para  soHcitar  el  arreglo  de  la  cuenta  corriente,  el  pago  del  saldo 
judicial  6  extrajudicialmente  reconocido,  6  la  rectificacion  de  la  cuenta  por  errores 
de  calculo,  omisiones,  articulos  extranos  6  indebidamente  Uevados  al  debito  6  cre- 
dito, 6  dupHcacion  de  partidas,  prescribe  en  el  termino  de  cinco  anos. 

En  igual  tiempo  prescriben  los  intereses  del  saldo,  siendo  pagaderos  por  anos 
6  en  periodos  mds  cortos. 

Tifulo  XII.    Del  pr6stamo. 

518.  El  prestamo  se  tiene  por  mercantil  cuando  se  contrae  en  el  concepto  y 
con  expresion  de  que  las  cosas  prestadas  se  destinan  a  actos  de  comercio,  aunque 
las  partes  no  sean  comerciantes. 

519.1)  J3n  los  prestamos  hechos  por  tiempo  indeterminado,  no  puede  exigirse 
el  pago  sin  prevenir  al  deudor  con  diez  dias  de  anticipacion. 

520.  No  resultando  bien  determinado  el  plazo  del  prestamo,  el  Juzgado  de 
Comercio  lo  fijara  prudencialmente,  tomando  en  consideracion  los  terminos  del 
contrato,  la  naturaleza  de  la  operacion  a  que  fuese  destinado  el  prestamo  y  las 
circunstancias  personales  del  prestador  y  prestamista. 

521.  En  los  prestamos  hechos  en  dlnero  por  una  cantidad  determinada  gene- 
ricamente,  cumple  el  deudor  con  devolver  cantidad  igual  numdrica  con  arreglo  al 
valor  nominal  que  tenga  la  moneda  cuando  se  haga  la  devolucidn.  Pero  si  se  hizo 
sohre  monedas  especificamente  determin  adas,  con  la  condicion  de  volver  otras  de 
la  misma,  especie  se  cumpUra  asi  por  el  deudor,  aun  cuando  se  hubiese  alterado 
el  valor  de  la  moneda. 

522.  El  prdstamo  mercantil  devenga  intereses,  salvo  convencion  en  con- 
trario.  Debe  hacerse  por  escrito  la  estipulaci6n  de  un  interfe  distinto  del  legal,  y 
la  que  exonere  de  interds  al  deudor. 

Si  la  deuda  consistiere  no  en  dinero  sino  en  otras  especies,  se  estimaran  6stas 
para  el  calculo  de  interes  por  su  valor  en  el  tiempo  y  lugar  en  que  aqueUa  se  con- 
trajo. 

523.^)  En  los  casos  en  que  por  disposicion  legal  esta  obUgado  el  deudor  a 
pagar  al  acreedor  reditos  de  los  valores  que  tiene  en  su  poder,  seran  estos  rdditos 
de  un  doce  por  ciento  al  ano  sobre  el  capital  adeudado. 

524.  El  redito  convencional  que  los  comerciantes  establezcan  en  sus  presta- 
mos, no  podra  exceder  del  doce  por  ciento. 

1)  Bate  artloulo  del  Codigo  de  Comercio  esta  conforme  con  el  articulo  2187  del  C6digo 
Civil,  el  oual  dice  asi:  Art.  2187.  Si  no  se  hubiere  fijado  t6rmino  para  el  pago,  no  habrd 
derecho  de  exigirlo  sino  despu6s  de  los  diez  dias  subsiguientes  4  la  entrega.  —  ^)  Los  arti- 
culos 2193  y  2194  del  Codigo  Civil  dicen  asi:  Art.  2193.  El  interns  convencional  no  podra 
exceder  del  doble  del  interns  legal;  y  en  lo  que  excediere,  lo  reduoiran  los  tribunales,  &  peti- 
ci6n  del  deudor.  Llamase  interns  corriente  el  que  se  cobra  en  la  plaza  siempre  que  no  exceda 
del  mdximo  del  convencional  fijado  en  este  articvilo.  —  2194.  Si  se  estipulan  en  general  intereses, 
sin  deterjminar  la  cuota,  se  entenderdn  los  intereses  legales.  Interns  legal  es  el  del  seis  por  ciento 
al  ano.  Serd  el  mismo  interns  6  r6dito  por  el  precio  que  haya  dejado  de  pagarse  por  los  fundos, 
6  cuando,  debiendo  entregarse  un  fundo,  se  hubiere  retenido  indebidamente.  Como  se  ve  por  el 
C6digo  de  Comercio,  es  uno  mismo  el  tipo  del  interns  legal  y  del  comercial. 
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511.  The  definitive  conclusion  of  the  account  current  fixes  irrevocably  the 
state  of  the  legal  relations  of  the  parties,  produces  by  law,  independently  of  the 
settlement  of  the  account,  a  set-off  of  the  entire  amount  of  the  debits  and  credits 
up  to  the  corresponding  amount  of  both  sides,  and  determines  the  person  of  the  creditor 
and  debtor. 

512.  The  definitive  or  partial  balance  shall  be  considered  as  a  (Japital  sum  pro- 
ductive of  interest. 

513.  The  balance  can  be  guaranteed  by  a  charge  constituted  at  the  time  the 
contract  is  entered  into. 

514.  In  case  the  debtor  delays  payment  the  creditor  can  draw  against  him  for 
the  amount  of  the  balance  of  the  account. 

515.  The  parties  can  capitahze  interest  for  periods  which  are  not  less  than  six 
months,  determine  the  periods  for  partial  balances,  the  rate  of  interest  and  the  com- 
mission, and  agree  upon  all  the  other  accessory  terms  which  are  not  prohibited  by 
law. 

516.  The  existence  of  a  contract  of  account  current  can  be  proved  by  any  qf 
the  means  of  proof  allowed  by  this  Code,  except  that  of  oral  evidence. 

517.  An  action  requiring  the  settlement  of  an  account  current,  pajnnent  of 
the  balance  judicially  or  extrajudicially  acknowledged,  or  the  rectification  of  the 
account  for  errors  of  calculation,  omissions,  items  extraneous  or  unduly  brought 
into  debit  or  credit,  or  dupHcation  of  entries,  is  prescribed  in  the  term  of  five  years. 

Interest  on  the  balance,  payable  yearly  or  in  shorter  periods,  is  prescribed  in 
the  same  time. 

Title  XII.    Of  Loan. 

518.  A  loan  is  considered  commercial  when  it  is  contracted  with  the  express 
declaration  that  the  things  lent  are  intended  for  acts  of  commerce,  although  the  parties 
may  not  be  merchants. 

519.1)  In  tJie  case  of  loans  made  for  an  indeterminate  time,  payment  cannot 
be  demanded  without  ten  days'  previous  notice  to  the  debtor. 

520.  If  the  period  of  the  loan  is  not  clearly  fixed,  the  Commercial  Court  shall 
fix  it  in  its  discretion,  taking  into  consideration  the  terms  of  the  contract,  the  nature 
of  the  operation  for  which  the  loan  is  intended,  and  the  personal  circumstances  of 
the  lender  and  borrower. 

521.  In  the  case  of  loans  made  in  money  for  an  amount  determined  generally, 
the  debtor  fulfils  his  obhgation  by  returning  an  equal  numerical  amoxmt,  in  accord- 
ance with  the  nominal  value  the  currency  has  when  the  return  is  made.  But  if 
the  loan  is  made  with  reference  to  a  specifically  determined  currency,  with  the 
condition  of  returning  other  money  of  the  same  kind,  the  debtor  complies  even  if 
the  value  of  the  currency  alters. 

522.  Commercial  loans  bear  interest  in  the  absence  of  agreement  to  the  contrary, 
A  stipulation  for  interest  different  from  the  legal  interest  must  be  made  in  writing, 
as  also  one  which  exonerates  the  debtor  from  paying  interest. 

If  the  debt  does  not  consist  in  money,  but  in  other  things,  they  are  estimated 
for  calculation  of  the  interest  by  their  value  at  the  time  and  place  of  contracting. 

523.2)  In  cases  in  which  by  legal  provision  the  debtor  is  obUged  to  pay  the  credi- 
tor interest  on  the  amotmts  which  he  has  in  his  power,  such  interest  is  twelve  per  cent, 
per  annum  on  the  capital  sum  owing. 

524.  Agreed  interest  fixed  by  merchants  on  their  loans  cannot  exceed  twelve 
per  cent. 

1)  This  Article  of  the  Commercial  Code  is  in  accordance  with  Article  2187  of  the  Civil  Code, 
which  says:  Art.  2187.  If  no  time  for  payment  has  been  fixed,  he  shall  not  have  the  right  of 
demanding  it  until  after  the  ten  days  subsequent  to  delivery.  —  ^)  Articles  2193  and  2194  of  the 
Civil  Code  say:  Art.  2193.  Agreed  interest  cannot  exceed  double  the  legal  interest;  and  so  far  as 
it  exceeds  it  the  Courts  shall  reduce  it  on  the  application  of  the  debtor.  By  the  term  current 
interest  is  understood  that  paid  in  the  locality,  so  long  as  it  does  not  exceed  the  maximum  of 
agreed  interest  fixed  in  this  Article.  —  2194.  If  interest  is  stipulated  generally,  without  fixing  the 
amount,  legal  interest  shall  be  understood.  Legal  interest  is  six  per  cent,  per  annum.  The  same 
interest  or  return  applies  to  the  price  of  immovable  property  which  remains  unpaid,  or  when 
immovable  property  ought  to  be  delivered  and  it  is  unduly  retained.  It  will  be  seen  from  the 
Commercial  Code  that  the  legal  and  commercial  interest  is  the  same. 
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525.^)  No  se  debe  reditos  de  reditos  devengados  en  los  prestamos  mercantUes, 
ni  en  otra  espeoie  de  deuda  comercial,  mientras  que  hecha  liquidaci6n  de  estos  no 
se  incluyan  en  un  nuevo  contrato,  como  aumento  de  capital,  6  que  bien  de  comiin 
acuerdo,  6  bien  por  una  declaracion  judicial,  se  fije  el  saldo  de  cuentas,  incluyendo 
en  61  los  reditos  devengados  hasta  entonces,  lo  cual  no  podra  tener  lugar  sino  cuando 
las  obligaciones  de  que  procedan  estdn  venoidas  y  scan  exigibles  de  contado. 

526.  El  recibo  de  los  intereses  correspondientes  a  los  tres  ultimos  periodos 
de  pago  hace  presumir  que  los  anteriores  han  sido  cubiertos,  a  no  ser  que  el  recibo 
contenga  alguna  clausula  preservativa  del  derecho  del  acreedor. 

527.^)  Siempre  que  un  acreedor  haya  dado  recibo  a  su  deudor  por  la  totalidad 
del  capital  de  la  deuda,  sin  reservarse  expresamente  la  reclamaci6n  de  reditos,  se 
tendran  &tos  por  condonados. 

Titulo  XIII.    Del  dep6sito. 

528.3)  El  deposito  no  se  califica  mercantil,  ni  esta  sujeto  a  las  reglas  espe- 
ciales  de  los  de  esta  clase,  si  no  reune  las  cireunstancias  siguientes:  1.*  Que  el 
depositante  y  el  depositario  tengan  la  calidad  de  comerciantes ;  y  —  2.*  Que  se 
haga  el  deposito  a  consecuencia  de  una  operacion  mercantU. 

529.*)  El  deposito  mercantil  da  derecho  al  depositario  a  una  retribucion  que, 
d  falta  de  estipidacion,  sera  la  fijada  por  el  uso  de  la  plaza. 

530.  Si  el  deposito  tiene  por  objeto  documentos  de  credito,  el  depositario  esta 
obligado  a  cobrar  los  plazos  6  reditos  que  venzan,  y  a  practicar  todas  las  diligencias 
necesarias  para  conservar  sus  derecbos  al  depositante. 

531.  El  depositario  que  hace  uso  de  la  cosa  depositada,  aun  en  los  casos  que 
lo  permita  la  ley  6  la  convenci6n,  pierde  el  derecho  a  la  retribucion  estipulada  6 
usual. 

532.  Son  aplicables  al  deposito  las  disposiciones  del  titulo  7.°  del  presente 
libro  sobre  el  contrato  de  comision. 

Titulo  XIV.    De  la  prenda. 

533.  El  contrato  de  prenda  debe  hacerse  por  escrito,  bien  sea  dada  la  prenda 
por  un  comerciante,  bien  por  uno  que  no  lo  sea,  si  es  por  acto  de  comercio. 

La  certeza  de  la  fecha  del  documento  puede  justificarse  por  todos  los  medios 
de  prueba  admitidos  por  las  leyes  mercantiles. 

Si  falta  el  acto  escrito,  la  prenda  no  surte  efecto  respecto  de  tercero. 

534.  Si  se  trata  sobre  efeotos  a  la  orden,  la  prenda  puede  constituirse  mediante 
un  endoso  regular  con  las  palabras  valor  en  garantia  u  otras  equivalentes. 

Respecto  de  acciones,  obligaciones  ti  otros  titulos  nominativos,  de  companias 
industrials,  comerciales  6  civiles,  la  prenda  puede  constituirse  por  traspaso  hecho 
en  los  registros  de  la  compaiiia  por  causa  de  garantia. 

Respecto  de  acciones,  cedulas  u  obUgaciones  al  portador,  la  prenda  se  cons- 
tituye  por  la  simple  entrega  del  titulo. 

535.  La  prenda  confiere  al  acreedor  el  derecho  de  pagarse  con  privilegio  sobre 
el  valor  de  la  cosa  dada  en  prenda. 

Este  privilegio  no  subsiste  sino  en  tanto  que  la  cosa  dada  en  prenda  ha  sido 
entregada  al  acreedor  y  permanece  en  su  poder,  6  en  el  de  un  tercero  elegido  por 
las  partes. 


1)  El  Art.  2197  del  Codigo  Civil  dice:  Art.  2197.  Se  prohibe  estipular  intereses  de  intereses. 
—  2)  En  esto  se  aparta  el  C6digo  de  Comercio  del  Civil.  El  Art.  2196  de  este  liltimo  dice: 
Art.  2196.  Si  se  han  estipulado  intereses,  y  el  mutuante  ha  dado  carta  de  pago  por  el  capital, 
sin  reservar  expresamente  los  intereses,  se  presumirdn  pagados.  —  ^)  El  Ajt.  2198  del  Codigo 
Civil  dice:  Art.  2198.  Lldraase  en  general  deposito  el  contrato  en  que  se  confia  una  cosa 
corporal  &  una  persona  que  se  encarga  de  guardarla  y  de  restituirla  en  espeeie.  La  cosa  de- 
positada se  llama  tambi6n  deposito.  —  *)  Se  diferencia  en  esto  el  Codigo  de  Comercio  del 
Civil.  El  Art.  2206  de  este  Ultimo  dice  asi:  Art.  2206.  El  deposito  propiamente  dicho  es 
gratuito.  Si  se  estipula  remuneracion  por  la  simple  custodia  de  una  cosa,  el  deposito  degenera 
en  arrendamiento  de  servicio,  y  el  que  presta  el  servicio  es  responsable  hasta  de  la  culpa  leve ; 
pero  bajo  todo  otro  respecto  estd  sujeto  d  las  obligaciones  del  depositario,  y  goza  de  los  derechoa 
de  tal. 
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525.^)  Interest  upon  interest  due  is  not  allowed  in  mercantile  loans  nor  in  any 
other  kind  of  commercial  debt,  unless  such  interest,  being  ascertained,  is  incorporated 
into  a  new  contract  as  increased  capital,  or  by  virtue  of  a  mutual  agreement,  or  of 
a  judicial  declaration  fixing  the  balance  of  account  including  therein  the  interest 
accrued  up  to  that  time,  which  can  only  take  place  if  the  obligation  from  which  it 
arises  is  due  and  may  be  demanded  in  cash. 

526.  A  receipt  for  interest  in  respect  of  the  three  last  periods  of  payment  causes 
a  presumption  that  previous  interest  has  been  paid,  unless  the  receipt  contains  a 
clause  reserving  the  right  of  the  creditor. 

527.2)  Whenever  the  creditor  has  given  a  receipt  to  his  debtor  for  the  whole 
principal  of  the  debt,  without  expressly  reserving  a  claim  for  interest,  the  latter  shall 
be  considered  as  condoned. 

Title  XIH.    Of  Deposit. 

528.')  A  deposit  is  not  classed  as  commercial,  nor  is  it  subject  to  the  special 
rules  of  those  of  this  class,  unless  it  combines  the  following  circumstances :  1.  That  the 
depositor  and  the  depositary  are  merchants;  —  and  2.  That  the  deposit  is  made  in 
consequence  of  a  mercantile  operation. 

529.*)  A  commercial  deposit  gives  to  the  depositary  a  right  of  remimeration 
which,  in  the  absence  of  stipulation,  shall  be  fixed  by  the  usage  of  the  place. 

530.  If  the  deposits  consist  in  documents  of  credit,  the  depositary  is  obHged  to 
collect  the  instalments  or  interest  which  become  due,  and  take  aU  necessary  steps 
to  preserve  the  rights  of  the  depositor. 

531.  The  depositary  who  makes  use  of  the  thing  deposited,  even  in  the  cases 
permitted  by  law  or  agreement,  loses  the  right  to  the  agreed  or  usual  remuneration. 

532.  The  provisions  of  Title  7  of  the  present  Book  as  to  the  contract  of  commis- 
sion are  applicable  to  deposit. 

Title  XiV.    Of  Pledge. 

533.  A  contract  of  pledge  must  be  made  in  writing,  whether  given  by  a  mer- 
chant or  by  one  who  is  not,  if  it  is  for  a  commercial  transaction. 

The  correctness  of  the  date  of  the  document  can  be  proved  by  any  of  the  means 
of  proof  admitted  by  commercial  law. 

Faihng  a  document  in  writing,  the  pledge  produces  no  effect  with  regard  to 
third  persons. 

534.  When  the  pledge  relates  to  instruments  to  order  it  can  be  constituted 
by  a  proper  indorsement,  with  the  words  "valor  en  guarantia"  or  other  equivalent 
expression. 

With  regard  to  shares,  debentures  or  other  nominative  securities  in  industrial, 
commercial,  or  civil  associations,  the  pledge  can  be  effected  by  a  transfer  by  way  of 
security  in  the  register  of  the  association. 

As  regards  shares,  cedulas  and  debentures  to  bearer,  the  pledge  is  constituted 
by  mere  delivery  of  the  document  of  title. 

535.  The  pledge  confers  on  the  creditor  the  right  to  payment,  with  a  pre- 
ferential right  over  the  value  of  the  thing  given  in  pledge. 

This  preference  subsists  only  so  far  as  the  thing  given  in  pledge  has  been  delivered 
to  the  creditor  and  remains  in  his  power,  or  in  that  of  a  third  person  chosen  by  the 
parties. 


1)  Article  2197  of  the  Civil  Code  says:  Art.  2197.  The  stipulation  of  interest  upon 
interest  is  prohibited.  —  ^)  Here  the  Commercial  Code  differs  from  the  Civil  Code.  Art.  2196 
of  the  latter  says:  Art.  2196.  If  interest  has  been  stipulated  and  the  lender  has  given  a 
receipt  for  the  principal,  without  expressly  reserving  interest,  it  is  presumed  to  be  paid.  — 
3)  Art.  2198  of  the  Civil  Code  says:  Art.  2198.  In  general,  the  contract  in  which  a  corporeal  thing 
is  entrusted  to  a  person  who  undertakes  to  take  care  of  it  and  redeliver  it  in  specie  is  called 
deposit.  The  thing  deposited  is  also  called  the  deposit.  —  *)  In  this  the  Commercial  Code  differs 
from  the  Civil.  Art.  2206  of  the  latter  says:  Art.  2206.  Deposit  strictly  speaking  is  gratuitous. 
If  remuneration  is  stipulated  for  the  simple  custody  of  a  thing,  the  deposit  becomes  a  hiring 
of  services,  and  he  who  renders  the  service  is  liable  for  simple  negligence  {culpa  levia) ;  but  in  every 
other  respect  he  is  subject  to  the  obligations  and  enjoys  the  rights  of  a  depositary. 
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Se  reputa  que  el  acreedor  esta  en  posesion  de  la  pronda  si  &ta  se  haUa  en  sus 
almacenes  6  en  sus  naves,  en  los  de  su  comisionista  en  la  aduana  \i  otro  dep6sito 
publico  6  privado,  a  su  disposicion;  y  en  caso  de  que  sean  mercaderias  que  aun 
est6n  en  transito,  si  el  acreedor  esta  en  posesion  de  la  carta  de  porte  6  conocimiento, 
expedido  6  endosado  a  su  favor. 

536.  El  acreedor  debe  ejecutar  todos  los  actos  necesarios  para  la  conserva- 
cion  de  la  cosa  dada  en  prenda. 

Si  6sta  fuere  letra  de  cambio,  pagare  u  otro  efecto  de  comercio,  el  acreedor 
tendra  los  deberes  y  derechos  del  portador. 

Sobre  toda  especie  de  cr6dito  dado  en  prenda  tiene  derecho  a  cobrar  las  sumas 
que  se  hicieren  exigibles. 

Se  reembolsa  con  preferencia  de  los  gastos  que  la  prenda  le  causare,  y  luego 
que  este  satisfecho  de  su  credito  y  de  los  gastos  hechos,  debe  rendir  ouenta. 

537.  El  contrato  de  prenda  se  extendera  en  dos  ejemplares,  debiendo  el  acree- 
dor conservar  el  original  y  entregar  al  deudor  el  duplicado. 

En  el  original  constaran  las  condiciones  del  prestamo,  la  cantidad  prestada, 
el  interfe,  el  plazo  y  la  enumeracion  de  la  especie  dada  en  prenda.  El  duplicado 
constara  de  los  mismos  detalles  y  se  denominara  "Resguardo". 

Ambos  titulos  seran  negociables  antes  de  su  vencimiento,  sin  mas  formaUdad 
que  el  endoso  respectivo,  y  los  endosatarios  se  sustituiran  de  hecho  en  los  derechos 
y  obligaciones  de  los  endosantes,  quedando  siempre  dichos  endosantes  responsables 
del  cumplimiento  de  las  obligaciones  directamente. 

La  cancelacion  y  los  abonos  en  un  documento  de  prenda  pretoria  deberan 
hacerse  en  ambos  ejemplares,  de  suerte  que  no  valdra  la  anotacion  del  uno  sia  la 
correspondiente  anotacion  en  el  otro. 

En  caso  de  perdida,  extravio  6  destruccion  de  cualquiera  de  los  dos  docu- 
mentos,  se  extenderan  duplicados,  Uenando  las  mismas  formaUdades  que  para  el 
otorgamiento  de  cualquier  otro  titulo  de  credito. 

Ambos  documentos  se  Uenaran  en  papel  seUado  correspondiente,  como  si 
fueran  pagares,  pudiendose  habUitar  el  papel  comun  con  el  empleo  de  timbres 
movUes. 

Vencido  el  plazo  de  la  prenda,  el  acreedor,  sin  necesidad  de  notificacion  alguna 
al  deudor,  pedira  al  Juez  consular  de  Comercio  la  venta  en  subasta  piibUca  del 
objeto  materia  de  la  prenda,  y  el  la  decretara,  haciendo  que  un  corredor,  6  en  su 
defecto  un  agente  de  negocios,  practique  el  avaluo;  y  mandara  publicar  en  un  perio- 
dico  de  la  locaUdad  6,  en  su  caso,  por  carteles  fijados  en  la  puerta  del  Consulado, 
un  aviso  de  la  subasta,  por  tres  dias. 

El  aviso  contendra  la  enumeracion  de  la  prenda  y  su  avaluo.  Pasados  los  tres 
dias,  el  Juez  de  Comercio  vendera  al  mejor  postor  la  prenda  y  entregara  el  valor 
debido  al  acreedor,  con  mas  los  gastos  de  estas  diligencias  y  el  interes  de  los  tres 
dias;  y  el  saldo,  si  lo  hubiere,  lo  depositara  en  un  Banco,  a  la  orden  del  deudor 
prendario. 

Si  el  producto  de  la  subasta  no  alcanzare  a  cubrir  los  gastos,  los  tres  dias  de 
intereses  y  el  valor  de  la  deuda,  el  acreedor  podra  repetir  contra  el  deudor  por  el 
saldo. 

Vendida  la  prenda,  se  declarara  cancelado  el  resguardo  que  existiere  en  manos 
del  deudor  6  algtin  cesionario,  y  el  Juez  de  Comercio  lo  hara  publicar  asi  y  dara 
de  eUo  una  constanoia  al  acreedor. 

La  falsiKcacion  6  alteracion  de  un  contrato  de  prenda  sera  penada  con  las  mis- 
mas penas  impuestas  a  los  falsiticadores  de  moneda. 

No  se  admitira  oposicion  alguna  para  la  venta  de  la  prenda  cuyo  plazo  haya 
vencido. 

En  cualquier  estado  de  este  procedimiento,  se  podra  suspenderlo,  si  el  deudor 
por  si  6  por  sustituto  consigna  ante  el  Juez  de  Comercio  a  su  acreedor,  al  Juez  en  su 
defecto,  el  valor  de  la  deuda,  sus  gastos  e  intereses.  El  Juez  entregara  estos  valores 
al  acreedor,  y  recabara  de  el  la  prenda  y  el  documento  cancelado. 

538.  Las  prendas  sobre  naves  se  reglan  por  las  disposiciones  especiales  esta- 
blecidas  en  el  Ubro  3.°  de  este  Codigo. 

539.  Es  nula  toda  clausula  que  autorice  al  acreedor  para  apropiarse  la  prenda, 
6  para  disponer  de  ella  en  otra  forma  que  la  prescrita  en  las  precedentes  disposi- 
ciones. 
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It  is  considered  that  the  creditor  is  in  possession  of  the  pledge,  if  it  is  to  be  found 
in  his  warehouses  or  ships,  in  those  of  his  factor  or  commission  agent,  in  the  Custom 
House  or  other  public  or  private  place  of  deposit  at  his  disposition;  and  also  in  the 
case  of  the  goods  being  in  transit,  if  the  creditor  is  in  possession  of  the  freight  note 
or  biU  of  lading,  issued  or  indorsed  iu  his  favour. 

536.  The  creditor  must  perform  aU  acts  necessary  for  preserving  the  thing 
given  in  pledge. 

If  the  latter  is  a  bill  of  exchange,  promissory  note  or  other  negotiable  instrument, 
the  creditor  assumes  the  rights  and  duties  of  the  holder. 

He  has  the  right  to  collect  sums  which  may  be  demanded,  relating  to  all  kinds 
of  securities  given  in  pledge. 

He  has  a  preferential  claim  in  respect  of  expenses  caused  by  the  pledge  and  as 
soon  as  his  claim  and  the  expenses  incurred  are  satisfied,  he  must  render  an  account. 

537.  The  contract  of  pledge  shall  be  prepared  in  duplicate,  the  creditor  preserving 
the  original  and  handing  the  debtor  the  dupUcate. 

In  the  original  shall  be  stated  the  conditions  of  the  pledge,  the  sum  lent,  the 
interest,  the  period,  and  the  particulars  of  the  articles  given  in  pledge.  The  duplicate 
shall  contain  the  same  details  and  shall  be  denominated  "Security"  {"resgimrdo"). 

Both  documents  shall  be  negotiable  before  their  maturity,  without  further  form- 
ahty  than  the  proper  indorsement,  and  the  indorsees  are  subrogated  to  the  rights 
and  obhgations  of  the  indorsers,  the  indorsers  becoming  directly  responsible  for  the 
fuMUment  of  the  obligations. 

Cancellation  and  receipts  for  part  payment  in  a  document  of  pledge  must  be 
made  on  both  copies,  a  notification  on  one  without  a  correspondmg  notification 
on  the  other  being  without  any  effect  whatever. 

In  case  of  loss,  disappearance  or  destruction  of  either  of  the  two  documents, 
dupHcates  shall  be  issued  fulfiUing  the  same  f ormaUties  as  for  the  issue  of  any  other 
kind  of  document  of  credit. 

Both  documents  must  be  drawn  on  stamped  paper,  as  if  they  were  promissory 
notes;  use  can  be  made  of  ordinary  paper  with  adhesive  stamps. 

If  the  period  of  the  pledge  has  matured,  the  creditor,  without  the  necessity 
of  any  notice  to  the  debtor,  can  apply  to  the  Commercial  Judge  for  the  sale  by  public 
auction  of  the  subject  of  the  pledge,  and  he  shall  order  it,  causing  a  broker,  or  in 
default  a  business  agent,  to  make  a  valuation ;  and  he  shall  order  pubhcation  thereof 
in  a  local  journal  or,  as  the  case  may  be,  by  placards  fixed  in  the  doorway  of  the  Court, 
giving  notice  of  the  auction  for  three  days. 

The  notice  shall  contain  the  description  of  the  pledge  and  its  valuation. 

After  the  expiration  of  three  days,  the  Commercial  Judge  shall  sell  the  pledge 
to  the  highest  bidder  and  hand  over  the  amount  owing  to  the  creditor  together  with 
the  costs  of  the  proceedings  and  interest  for  the  three  days ;  and  the  balance,  if  any, 
shall  be  deposited  in  a  bank,  to  the  order  of  the  debtor  (pledgor). 

If  the  amount  reahzed  from  the  auction  does  not  suffice  to  pay  the  expenses,  the 
three  days'  interest  and  the  amount  of  the  debt,  the  creditor  can  proceed  against  the 
debtor  for  the  balance. 

Upon  the  sale  of  the  pledge,  the  "resguardo"  (security)  existing  in  the  possession 
of  the  debtor  or  any  assignee,  shall  be  declared  cancelled,  and  the  Commercial  Judge 
shall  publish  such  fact  and  give  the  creditor  a  certificate  thereof. 

The  falsification  or  alteration  of  a  contract  of  pledge  shall  be  punished  with  the 
same  penalties  as  are  imposed  for  falsifying  coin. 

No  objection  shall  be  allowed  to  the  sale  of  a  pledge  the  period  of  which  has 
expired. 

At  any  stage  whatever  of  the  proceeding  it  may  be  suspended,  if  the  debtor 
by  himseK  or  his  substitute  deposits  before  the  Commercial  Judge  with  his  creditor, 
or  with  the  Judge  in  his  absence,  the  amount  of  the  debt  and  the  costs  and  interest. 

The  Judge  shall  hand  over  such  amounts  to  the  creditor  and  obtain  back  from 
him  the  pledge  and  the  cancelled  document. 

538.  Pledges  (mortgages)  of  ships  are  governed  by  the  special  provisions  enacted 
by  Book  III  of  this  Code. 

539.  Any  clause  authorizing  the  creditor  to  appropriate  the  pledge  to  himseK, 
or  to  dispose  of  it  in  any  other  manner  than  that  prescribed  in  the  preceding  provi- 
sions is  void. 
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540.  En  lo  que  no  estuviere  determinado  en  este  titulo,  y  en  cuanto  nO  sea 
eontrario  a  sus  disposiciones,  se  aplicaran  las  del  Codigo  Civil  relativas  al  contrato 
de  prenda. 

Titulo  XV.    De  la  fianza. 

541.1)  La  fianza  es  mercantil,  aun  cuando  el  fiador  no  sea  comerciante,  si  tiene 
por  objeto  asegurar  el  cumplimiento  de  una  obligacion  mercantil. 

542.  Debe  celebrarse  necesariamente  por  escrito,  cualquiera  que  sea  su  im- 
porte. 

543.  El  fiador  puede  estipular  una  retribuci6n  por  la  responsabiUdad  que 
toma  sobre  si. 

544.2)  El  fiador  mercantil  responde  eoUdariamente,  como  el  deudor  principal, 
sin  poder  invocar  el  beneficio  de  excusion  ni  el  de  division. 


Titulo  XVI.    Del  seguro. 
Secci6n  I.    Disposiciones  generales. 

545.^)  El  seguro  es  un  contrato  en  que  uno  toma  sobre  si  todos  6  algunos  de 
los  riesgos  de  perdida  6  deterioro  que  corren  ciertas  cosas  pertenecientes  a  otro, 
obligandose,  mediante  una  retribucidniconvenida,  A  indemnizarle  la  perdida  6  el 
dano  estimable  que  sufran  las  cosas  aseguradas. 

546.  El  seguro  se  perfecciona  y  prueba  por  documento  publico  6  privado  que 
se  llama  poliza. 

La  poliza  puede  ser  nominativa,  a  la  orden  6  al  portador. 

Si  se  otorgare  por  documento  privado,  se  extendera  por  dupUcado. 

547.  La  poliza  debe  contener:  1.°  Los  nombres  y  el  domicilio  del  asegurador 
y  del  asegurado;  —  2.°  El  caracter  con  que  el  asegurado  contrata  el  seguro;  si 
es  en  su  propio  nombre  6  por  cuenta  de  otro;  —  3.°  La  designacion  clara  y  precisa 
de  la  naturaleza  y  el  valor  de  los  objetos  asegurados;  —  4.°  La  cantidad  asegurada; 

—  5.°  Los  riesgos  que  el  asegurador  tome  sobre  si;  —  6.°  La  epoca  en  que 
principian  y  concluyen  los  riesgos  para  el  asegurador;  —  7.°  La  prima  del  seguro, 
y  el  tiempo,  lugar  y  forma  en  que  ha  de  ser  pagada;  —  8.°  La  fecha  en  que  se 
celebre  el  contrato,  con  expresion  de  la  bora;  y  —  9.°  Todas  las  circunstancias 
que  puedan  suministrar  al  asegurador  conocimiento  exacto  y  completo  de  los 
riesgos;  y  todas  las  demas  estipulaciones  que  hicieren  las  partes. 

548.  El  asegurado  debe  tener  al  tiempo  del  contrato  un  interes  real  en  evitar 
los  riesgos;  en  caso  eontrario,  el  contrato  es  nulo. 

549.  Pueden  ser  aseguradas  todas  las  cosas  corporales  6  incorporales,  con  tal 
que  existan  al  tiempo  del  contrato  6  en  la  epoca  en  que  principian  a  correr  los  riesgos 
por  cuenta  del  asegurador;  que  tengan  un  valor  estimable  en  dinero,  puedan  ser 
objeto  de  una  especulacion  licita  y  estdn  expuestas  a  los  riesgos  que  toma  sobre 
si  el  asegurador. 

El  seguro  de  cosas  que  no  reunan  todas  las  condiciones  expresadas  es  nulo. 

1)  El  Art.  2317  del  C6digo  Civil  dice  asi:  Ait.  2317.  Fianza  es  una  obligaoidn  accesoria 
en  virtud  de  la  cual  xuaa  6  mas  personas  responden  de  una  obligacion  ajena,  comprometi6ndose 
para  con  el  acreedor  a  cumpUrla  en  todo  6  parte,  si  el  deudor  principal  no  la  cumple.  La 
fianza  puede  constituirse,  no  solo  6,  favor  del  deudor  principal,  sino  de  otro  fiador.  El  Art.  2318 
dice  asi:  Art.  2318.  La  fianza  puede  ser  convenoional,  legal  6  judicial.  La  primera  se  con- 
stituye  por  contrato,  la  segunda  se  ordena  por  la  ley,  la  tercera  por  decisi6n  del  juez.  La 
fianza  legal  y  la  judicial  se  sujetan  &  las  mismas  reglas  que  la  convencional ;  salvo  en  cuanto 
la  ley  que  la  exige  6  el  Codigo  de  Enjuiciamientos  dispongan  otra  cosa.  —  ^)  El  Art.  2339 
del  Codigo  Civil  dice  asi:  Art.  2339.  El  fiador  reconvenido  goza  del  beneficio  de  exousi6n,  en 
virtud  del  cual  podrd  exigir  que,  antes  de  procederse  contra  61,  se  persiga  la  deuda  en  los  bienes 
del  deudor  principal  y  en  las  hipotecas  6  prendas  oonstituidas  por  6ste  para  la  seguridad  de 
la  misma  deuda.  Bl  Art.  2344  del  Codigo  Civil  dice  asi:  Art.  2344.  Cuando  varies  deudores 
prineipales  se  han  obUgado  solidariamente  y  uno  de  ellos  ha  dado  fianza,  el  fiador  reconvenido 
tendrd  dereoho  para  que  se  haga  excusion,  no  solo  de  los  bienes  de  este  deudor,  sino  de  los  de 
sus  oodeudores.  —  ')  El  Art.  2245  del  C6digo  Civil  dice  asi:  Art.  2245.  Los  prineipales  con- 
tratos aleatorios  son:  —  1.°  El  contrato  de  seguros;  —  2.°  El  pr^stamo  &,  la  gruesa  ventura; 

—  3.°  El  juego;  —  4."  La  apuesta;  —  5.°  La  oonstitucidn  de  renta  vitalicia;  —  Los  dos 
primeros  pertenecen  al  Codigo  de  Comereio. 
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540.  In  any  matter  not  determined  imder  this  Title,  and  so  far  as  it  is  not  con- 
trary to  its  provisions,  the  Civil  Code  as  to  the  contract  of  pledge  shall  apply. 

Title  XV.    Of  Suretyship. 

541.1)  Suretyship  is  commercial,  even  if  the  surety  is  not  a  merchant,  if  its 
object  is  to  ensure  the  fulfilment  of  a  commercial  obhgation. 

542.  It  is  essential  that  it  should  be  made  in  writing,  whatever  the  amount 
may  be. 

543.  The  surety  can  stipulate  for  a  remuneration  for  the  responsibiHty  he  under- 
takes. 

544.2)  A  commercial  surety  is  jointly  and  severally  Uable  with  the  principal 
debtor,  without  being  entitled  to  demand  that  the  principal  debtor  shall  be  sued  first 
(beneficium  excussionis)  or  that  the  debt  shall  be  divided  amongst  the  sureties 
(beneficium  divisionis). 

Title  XVI.    Of  Insurance. 
Section  I.     General  Provisions. 

545.^)  Insurance  is  a  contract  by  which  a  person  undertakes  either  all  or  some 
of  the  risks  of  loss  or  deterioration  run  by  certain  things  belonging  to  another,  by 
which  he  becomes  hable,  in  consideration  of  an  agreed  remuneration,  to  indemnify 
agaiast  the  ascertainable  loss  or  damage  suffered  by  the  things  insured. 

546.  The  insurance  is  perfected  and  proved  by  a  public  or  private  document 
called  a  policy. 

The  poHcy  may  be  nominative,  to  order  or  to  bearer.  If  it  is  entered  into  by 
private  document,  it  must  be  made  ia  duphcate. 

547.  The  policy  must  contain:  1.  The  names  and  addresses  of  the  insurer  and 
the  assured;  —  2.  The  character  in  which  the  assured  contracts  the  insurance; 
whether  on  his  own  behalf  or  for  the  account  of  another;  —  3.  A  clear  and  precise 
description  of  the  nature  and  value  of  the  objects  insured ;  — 4.  The  amount  insured ;  — 
5.  The  risks  taken  over  by  the  insurer ;  —  6.  The  time  at  which  the  risks  commence  and 
terminate  for  the  insurer;  — 7.  The  insurance  premium  and  the  time,  place  and  manner 
at  which  it  is  to  be  paid ;  —  8.  The  date  of  the  contract,  with  a  note  of  the  hour ;  and  — 
9.  An  circumstances  which  can  furnish  the  insurer  with  an  exact  and  complete  know- 
ledge of  the  risks;  and  aU  other  stipulations  made  by  the  parties. 

548.  The  assured  must  have  at  the  time  of  the  contract  a  real  interest  in  avoiding 
the  risks;  otherwise  the  contract  is  void. 

549.  All  things  corporeal  and  incorporeal  can  be  insured,  provided  that  they 
exist  at  the  time  of  the  contract,  or  at  the  time  at  which  the  risks  commence  to  run 
for  account  of  the  insurer,  that  they  have  a  value  capable  of  being  estimated  in  money, 
may  be  the  object  of  lawful  speculation,  and  are  exposed  to  the  risks  the  insurer 
takes  upon  himself. 

The  insurance  of  things  which  do  not  combine  all  the  above  conditions  is  void. 


1)  Art.  2317  of  the  Civil  Code  says:  Art.  2-317.  Suretyship  is  an  accessory  obligation  in 
virtue  of  which  one  or  more  persons  become  liable  for  an  obligation  of  another,  undertaking 
with  the  creditor  to  fulfil  it  wholly  or  in  part,  if  the  debtor  fails  in  his  fulfilment.  Suretyship 
can  be  constituted  not  only  in  respect  of  the  principal  debtor  but  also  of  another  surety.  — 
Art.  2318  says:  Art.  2318.  Suretyship  may  be  conventional,  legal  or  judicial.  The  first  is 
constituted  by  contract,  the  second  is  regulated  by  law,  and  the  third  by  the  decision  of  the 
Judge.  Legal  and  judicial  suretyships  are  subject  to  the  same  rules  as  the  conventional;  except 
in  so  far  as  is  otherwise  required  by  the  law  or  enacted  by  the  Code  of  Procedure.  —  2)  Art.  2339 
of  the  Civil  Code  says:  Art.  2339.  The  surety  who  is  sued  enjoys  the  beneficium  excussionis,  by 
virtue  of  which  he  can  require  that,  before  proceeding  against  him,  the  debt  must  be  enforced 
against  the  goods  of  the  principal  debtor  and  against  the  mortgages  or  pledges  constituted  by 
him  for  the  security  of  the  debt.  —  Art.  2344  of  the  Civil  Code  says:  Art.  2344.  When  various 
principal  debtors  have  made  themselves  jointly  liable  and  one  of  them  has  given  a  guarantee, 
the  surety  who  is  sued  has  the  right  of  excursion,  not  only  in  respect  of  the  goods  of  that 
debtor  but  also  of  those  of  his  co-debtors.  —  ^)  Art.  2245  of  the  Civil  Code  says:  Art.  2245.  The 
principal  aleatory  contracts  are:  1.  The  contract  of  insurance;  —  2.  The  loan  on  bottomry;  — 
3.  Gaming;  —  4.  Racing;  —  5.  The  constitution  of  a  life  annuity;  —  The  two  first  appertain  to 
the  Commercial  Code. 
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550.  Son  nulos  los  seguros  que  tengan  por  objeto:  Las  ganancias  6  los  bene- 
ficios  que  se  esperan;  —  Los  objetos  de  ilicito  comercio;  —  Las  cosas  ya  integra- 
mente  aseguradas,  a  menos  que  el  seguro  se  refiera  a  tiempo  6  riesgos  distintos  de  los 
que  comprenda  el  anterior;  —  Las  cosas  que  ban  corrido  ya  el  riesgo,  hayanse  sal- 
vado  6  perecido  en  el. 

551.  El  asegurador  puede  reasegurar  las  cosas  que  hubiere  asegurado;  y  el 
asegurado  puede  asegurar  el  costo  del  seguro  y  el  riesgo  de  insolvencia  del  asegurador; 
pero  eUos  no  pueden  celebrar  entre  si  un  reseguro. 

552.  Los  establecimientos  de  comercio,  como  almacenes,  bazares,  tiendas,  fabri- 
cas  y  otros,  y  los  cargamentos  terrestres  6  maritimos,  pueden  ser  asegurados  con  6 
sin  designacion  especitica  de  las  mercaderias  y  de  los  otros  objetos  que  contengan, 

Los  muebles  que  constituyen  el  menaje  de  una  casa  pueden  tambien  ser  ase- 
gurados en  la  misma  forma;  pero  los  que  sean  de  gran  precio,  como  alhajas,  cua- 
dros  de  familia,  objetos  de  arte  y  otros  analogos  deben  ser  asegurados  con  desig- 
nacion especifica. 

553.  Si  se  hubieren  celebrado  de  buena  fe  varios  segm?os  en  diferentes  fechas, 
solo  valdra  el  primero,  siempre  que  cubra  el  valor  integro  del  objeto  asegurado. 
Si  no  lo  cubriere,  los  aseguradores  posteriores  responderdn  del  valor  no  cubierto, 
seglin  el  orden  de  las  fechas  de  sus  respectivos  contratos. 

Los  aseguradores  cuyos  contratos  quedaren  anulados,  restituiran  la  prima, 
salvo  su  derecbo  a  indemnizacion. 

554.  El  contrato  de  seguro  6  reseguro  celebrado  por  una  suma  que  exceda  el 
valor  de  los  objetos  asegurados,  es  nulo  respecto  al  asegurado  solamente,  si  se 
probare  que  bubo  dolo  6  fraude  de  su  parte. 

Si  solo  hubiere  error,  el  contrato  es  vahdo  hasta  concurrencia  del  valor  de  las 
cosas  aseguradas,  teniendo  aseguradores  derecho  a  indemnizacion  por  el  exceso. 

Si  varios  aseguradores  han  asegurado  conjunta  6  separadamente  en  una  misma 
fecha  una  cantidad  que  exceda  del  valor  de  la  cosa  asegurada,  solo  son  responsables 
liasta  concurrencia  de  ese  valor,  y  cada  uno  en  proporcion  a  la  suma  que  hubiere 
asegurado. 

555.  Si  no  se  hubiere  asegurado  el  valor  integro  de  la  cosa,  en  caso  de  siniestro, 
el  asegurador  solo  esta  obhgado  a  indemnizar  a  prorrata  entre  la  cantidad  asegurada 
y  la  que  no  lo  esta. 

Sin  embargo,  puede  estipularse  que  el  asegurado  no  soporte  parte  alguna  en  la 
p^rdida  6  el  deterioro  sino  en  caso  que_el  monto  del  siniestro  exceda  a  la  suma  ase- 
gurada. 

556.  Si  la  poliza  no  contiene  la  designaci6n  expresa  6  tacita  de  la  cantidad 
^isegurada,  se  entiende  que  el  asegurador  se  obliga  k  indemnizar  la  p^rdida  6  deterioro 
hasta  concurrencia  del  valor  de  la  cosa  asegurada  al  tiempo  del  siniestro. 

557.  Si  se  ha  omitido  en  la  poliza  la  expresion  del  valor  de  las  cosas  aseguradas, 
el  asegurado  podra  justificarlo  por  todos  los  medios  de  prueba  que  admite  este 
Codigo. 

558.  En  caso  de  fraude  en  la  estimaci6n  de  las  cosas  aseguradas,  6  de  suposicion 
6  falsiticacion,  puede  el  asegurador  hacer  que  se  proceda  a  su  verificacion  y  valua- 
cion,  sin  perjuicio  de  otros  procedimientos  civiles  6  criminales. 

559.  El  asegurador  puede  tomar  sobre  si  todos  6  solo  algunos  de  los  riesgos 
a  que  estd  expuesta  la  cosa  asegurada;  pero  si  no  estuviere  expresamente  Umitado 
el  seguro  a  determinados  riesgos,  el  asegurador  respondera  de  todos,  salvo  las  excep- 
ciones  legales. 

560.  A  falta  de  estipulacion  expresa,  los  riesgos  principiaran  a  correr  por 
cuenta  del  asegm:ador  desde  que  las  partes  suscriban  la  poUza,  a  no  ser  que  la  ley 
disponga  otra  cosa  en  casos  determinados. 

Los  jueces  determinardn  la  duracion  de  los  riesgos,  segun  las  clausulas  de  la 
poUza,  los  usos  locales  y  demas  circunstancias  del  caso. 

561.  El  asegurado  no  puede  variar  por  si  s61o  el  lugar  del  riesgo  ni  ninguna 
otra  de  las  circvmstanciafi  que  se  hayan  tenido  en  mira  al  estimarlo.  La  variacion 
ejecuta<ia  sin  consentimiento  del  asegurador,  liberta  4  ^te  de  responsabilidad  del 
seguro,  si  con  la  variacion  se  extendieren  6  agravaren  los  riesgos. 

562.  El  siniestro  se  presume  ocurrido  por  caso  fortuito;  pero  el  asegurador 
puede  probar  que  ha  ocurrido  por  causa  que  no  le  constituye  responsable,  seg6n 
la  convenci6n  6  la  ley. 
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550.  Insurances  are  void  which  have  as  their  object :  Profits  or  benefits  which 
are  merely  in  expectation;  —  Objects  of  unlawful  commerce;  —  Things  already 
fully  insured,  unless  the  insurance  refers  to  a  time  or  risks  different  from  those 
comprised  in  the  former  insurance ;  —  Things  which  have  already  run  the  risk  and 
have  been  saved  or  have  perished  in  it. 

551.  The  insurer  can  re-insure  the  things  he  has  insured;  and  the  assured  can 
insure  the  cost  of  insurance  and  the  risk  of  insolvency  of  the  insurer;  but  they  cannot 
arrange  a  re-insurance  between  themselves. 

552.  Commercial  establishments,  such  as  warehouses,  bazaars,  shops,  factories 
and  others,  and  cargoes  by  land  or  sea,  can  be  insured  with  or  without  a  specific  de- 
scription of  the  merchandise  or  other  objects  they  contain. 

Movables  which  constitute  the  furniture  etc.  (menaje)  of  a  house  can  also  be 
insured  in  the  same  manner;  but  those  which  are^'of  considerable  value,  such  as  jewels, 
family  pictures,  objects  of  art  and  analogous  things,  must  be  insured  under  specific 
description. 

553.  If  several  insurances  have  been  arranged  in  good  faith  at  different  dates, 
the  first  only  shall  be  vahd,  provided  it  covers  the  entire  value  of  the  object  insured. 
If  it  does  not  so  cover  it,  the  subsequent  insurers  shall  be  hable  for  the  amount  not 
covered,  according  to  the  order  in  date  of  their  respective  contracts. 

Insurers  whose  contracts  become  void  shall  return  the  premiums,  saving  only 
their  right  to  compensation. 

554.  A  contract  of  insurance  or  re-insurance  for  a  sum  exceeding  the  value  of 
the  objects  insured,  is  only  void  as  regards  the  assured,  if  deceit  or  fraud  on  his  part 
is  proved. 

If  he  is  only  mistaken,  the  contract  is  vahd  up  to  the  amount  of  the  value  of 
the  thing  insured,  the  insurers  having  the  right  to  indemnity  in  respect  of  the 
excess. 

If  several  insurers  have  insured  jointly  or  separately  on  the  same  date  an  amount 
which  exceeds  the  value  of  the  thing  insured,  they  are  only  responsible  up  to  the 
amoimt  of  this  value,  each  one  in  proportion  to  the  amount  he  has  insured. 

555.  If  the  entire  value  of  the  thing  has  not  been  insured,  then  in  case  of  loss 
the  insurer  is  only  obUged  to  indemnify  in  the  proportion  of  the  amount  insured  to 
that  uninsured. 

Nevertheless,  it  can  be  stipulated  that  the  assured  shall  not  bear  any  part  of 
the  loss  or  deterioration  except  where  the  amount  of  the  loss  exceeds  the  sum  assm^ed. 

556.  If  the  poMcy  contains  no  description,  express  or  imphed,  of  the  amount 
assured,  it  is  understood  that  the  insurer  is  liable  to  indemnify  against  the  loss  or 
deterioration  up  to  the  value  of  the  thing  insured  at  the  time  of  the  disaster. 

557.  If  the  statement  of  the  value  of  the  thing  insured  is  omitted  from  the  policy, 
the  assured  can  prove  it  by  all  methods  of  proof  admitted  by  this  Code. 

558.  In  case  of  fraud  in  the  valuation  of  the  thing  insured,  or  of  pretence  or 
falsification,  the  insurer  may  take  the  steps  necessary  for  verification  and  valuation, 
without  prejudice  to  other  proceedings,  civil  or  criminal. 

559.  The  insurer  can  take  upon  himself  all  or  some  of  the  risks  to  which  the  thing 
insured  is  exposed;  but  if  the  insurance  is  not  expressly  hmited  to  certain  risks,  the 
insurer  is  liable  for  aU,  saving  legal  exceptions. 

560.  Failing  express  stipulation,  the  risks  shall  commence  to  run  for  the  account 
of  the  insurer  from  the  date  the  parties  sign  the  policy,  except  where  the  law  otherwise 
provides  for  certain  cases. 

The  Judges  shall  determine  the  duration  of  the  risks,  according  to  the  terms 
of  the  policy,  the  local  usages,  and  other  circumstances  of  the  case. 

561.  The  assured  may  not  by  himself  alone  alter  either  the  place  of  the  risk,  or 
any  other  of  the  circumstances  which  may  have  been  had  in  view  in  estimating  it. 
An  alteration  effected  without  the  consent  of  the  insurer  frees  him  from  UabiUty 
under  the  insurance,  if  by  such  alteration  the  risks  are  extended  or  aggravated. 

562.  A  casualty  is  presumed  to  have  happened  fortuitously,  but  the  insurer 
may  prove  that  it  has  happened  through  a  cause  which  does  not  make  him  liable 
under  the  agreement  or  by  law. 
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563.  No  obstante  la  clausula  en  que  el  asegurador  se  comprometa  a  pasar 
per  la  estimacion  que  el  asegurado  haga  del  dano  sufrido,  puede  el  primero  producir 
prueba  en  contrario. 

564.  El  seguro  contratado  sin  estipulacion  de  prima  es  nulo  y  de  ningun  valor. 

565.  El  asegurador  gana  la  prima  desde  que  los  riesgos  principian  &  correr 
por  su  cuenta. 

566.  A  falta  de  estipulacion  expresa,  la  prima  es  pagadera  en  dinero,  y  exi- 
gible desde  que  el  asegurador  empiece  a  correr  los  riesgos. 

Si  el  pago  se  estipulare  en  entregas  periodicas,  cada  una  debe  hacerse  al  prin- 
cipio  de  cada  periodo. 

567.  El  asegurador  debera  pagar  la  suma  asegurada  6  la  parte  correspondiente 
de  ella,  siempre  que  la  cosa  asegurada  se  pierda  total  6  parcialmente,  6  se  deteriore 
por  efecto  del  caso  fortuito  que  hubiere  tomado  a  su  cargo. 

568.  Si  la  perdida  6  el  deterioro  de  la  cosa  asegurada  se  consumase  por  acoi- 
dente  ocurrido  antes,  y  continuado  hasta  despu6s  de  vencido  el  termino  del  seguro, 
los  aseguradores  responderan  del  siniestro.  Pero  si  el  accidente  ocurriere  antes  de 
que  los  riesgos  hubieren  principiado  a  correr  por  cuenta  de  los  aseguradores,  y 
continuare  despues,  ^stos  no  seran  responsables. 

569.  El  asegurador  no  responde  de  la  perdida  6  deterioro  procedente  de  vicio 
propio  de  la  cosa,  de  un  hecho  personal  del  asegurado  6  de  un  hecho  ajeno  que 
afecte  civUmente  la  responsabUidad  de  6ste. 

Por  estipulacion  expresa  puede  tomar  sobre  si  la  pdrdida  proveniente  de  vicio 
propio  de  la  cosa;  pero  nunca  la  que  provenga  de  hechos  del  asegurado. 

570.  El  asegurador  que  pagare  la  cantidad  asegurada,  podra  exigir  del  ase- 
gurado cesion  de  los  derechos  que  por  causa  del  siniestro  tenga  contra  terceros. 

5  71.  El  asegurado  esta  obUgado :  1.  °  A  declarar  con  sinceridad  todas  las  circun- 
stancias  necesarias  para  identif icar  la  cosa  asegurada  y  apreciar  la  extension  de  los 
riesgos ;  —  2.  °  A  pagar  la  prima  en  la  forma  y  el  tiempo  convenidos ;  —  3.  °  Aemp- 
lear  el  cuidado  de  un  diligente  padre  de  f  amUia  para  prevenir  el  siniestro ;  —  4.  °  A  tomar 
todas  las  medidas  necesarias  para  salvar  6  recobrar  la  cosa  asegurada  6  para  con- 
servar  sus  restos ;  —  5.  °  A  hacer  saber  al  asegurador,  en  el  menor  termino  posible 
despues  de  la  recepcion  de  la  noticia,  el  advenimiento  de  cualquier  accidente  que 
afecte  su  responsabUidad,  expresando  claramente  las  causas  y  circunstancias  del 
accidente  ocurrido;  —  6.°  A  declarar,  al  tiempo  de  exigir  el  pago  del  siniestro, 
los  seguros  que  haya  hecho  6  mandado  hacer  sobre  la  cosa  asegurada. 

El  asegurador  responde  de  todos  los  gastos  que  haga  el  asegurado  para  cumpUr 
las  obligaciones  expresadas  en  los  numeros  tercero  y  cuarto. 

572.  Si  estando  pendientes  los  riesgos  quebrase  alguna  de  las  partes  contra- 
tantes,  podra  la  otra  pedir  la  rescision  6  que  se  le  afiance  su  cumpfimiento. 

573.  Siempre  que  se  prueba  que  el  seguro  se  celebro  sabiendo  el  asegurado 
que  la  cosa  habia  perecido  en  el  riesgo,  6  sabiendo  el  asegurador  que  se  habia  salvado 
de  61,  ademas  de  anularse  el  contrato,  el  culpable  pagara  al  otro  el  duplo  de  la  prima 
convenida,  y  restituira  lo  que  hubiere  recibido  por  cuenta  del  contrato  anulado. 

574.  Las  declaraciones  falsas  y  las  reticencias,  por  error  6  de  proposito  deli- 
berado,  por  parte  del  asegurado,  que  hagan  creer  la  diminucion  del  riesgo  6  cambien 
su  objeto,  anulan  el  contrato,  aunque  la  perdida  no  haya  provenido  del  hecho  ocul- 
tado  6  mal  representadoi 

575.  Las  declaraciones  falsas  y  las  reticencias  fraudulentas,  tanto  de  parte 
del  asegurador  como  del  asegurado,  son  siempre  causas  de  nulidad,  que  la  parte 
de  buena  fe  puede  iavocar. 

Seccion  II.    En  los  seguros  terrestres. 

576.  En  los  seguros  terrestres,  salvo  el  de  transportes,  no  hay  lugar  al  aban- 
dono  de  las  cosas  aseguradas,  a  menos  que  haya  convencion  en  contrario. 

577.  La  indemnizacion  a  que  se  obliga  el  asegurador  se  regula  dentro  de  los 
t^rminos  del  contrato,  sobre  la  base  del  valor  que  tenga  la  cosa  asegurada  al  tiempo 
del  siniestro. 
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563.  Notwithstanding  any  clause  by  which  the  insurer  agrees  to  abide  by  the 
estimate  of  the  assured  as  to  the  damage  suffered,  the  former  can  adduce  proof  to 
the  contrary. 

564.  An  insurance  contracted  without  the  stipulation  of  a  premium  is  void  and 
of  no  value. 

565.  The  insurer  earns  the  premium  as  soon  as  the  risks  commence  to  run  for 
his  account. 

566.  In  default  of  express  stipulation,  the  premium  is  payable  in  money,  and 
can  be  claimed  as  soon  as  the  insurer  commences  to  run  the  risks. 

If  payment  is  stipulated  for  by  instalments,  each  one  must  be  paid  at  the  com- 
mencement of  each  period. 

567.  The  insurer  must  pay  the  sum  insured  or  the  corresponding  part  of  it, 
provided  the  thing  insured  is  totally  or  partially  lost,  or  has  deteriorated  by  reason 
of  a  fortuitous  event  for  which  he  has  undertaken  habihty. 

568.  If  the  loss  or  deterioration  of  the  thing  insured  is  caused  by  an  accident 
which  occurred  before  and  continues  until  after  the  expiration  of  the  period  of  the 
insurance,  the  insurers  are  hable  for  the  loss.  But  if  the  accident  occurs  before  the 
risks  have  commenced  to  run  against  the  insurers,  and  continue  thereafter,  the 
latter  are  not  responsible. 

569.  The  insurer  is  not  liable  for  loss  or  deterioration  proceeding  from  the 
inherent  vice  of  the  thing,  from  a  personal  act  of  the  assured,  or  from  the  act  of 
another  which  by  civil  law  affects  the  responsibility  of  the  latter. 

By  express  stipulation  he  can  take  upon  himself  the  loss  arising  from  inherent 
vice  of  the  thing;  but  never  that  arising  from  the  acts  of  the  assured. 

570.  The  insurer  who  pays  the  amount  insured,  can  demand  from  the  assured 
the  assignment  of  the  rights  which,  by  reason  of  the  casualty,  he  may  have  agaiost 
third  persons. 

571.  The  assured  is  obUged:  1.  To  declare  with  sincerity  aU  the  particulars 
necessary  for  identifjdng  the  thing  insured  and  estimating  the  extent  of  the  risks ;  — 
2.  To  pay  the  premium  in  the  manner  and  at  the  time  agreed;  —  3.  To  employ  the 
care  of  a  diligent  paterfamiUas  to  prevent  the  casualty;  —  4.  To  take  aU  necessary 
measures  to  salve  or  recover  the  thing  insm-ed  or  to  preserve  that  remaining;  — 
5.  To  make  known  to  the  insurer,  in  the  shortest  possible  time  after  the  receipt  of 
notice,  of  the  occurrence  of  any  accident  which  affects  his  habihty,  clearly  expressing 
the  causes  and  circumstances  of  such  accident ;  —  6.  To  declare,  at  the  time  of  claiming 
payment  for  the  loss,  the  insurances  that  he  has  effected  or  ordered  to  be  effected 
with  regard  to  the  thing  insured. 

The  insurer  is  hable  for  the  expenses  of  the  assured  incurred  in  complying  with 
the  obhgations  expressed  in  Nos.  3  and  4. 

572.  If  during  the  time  the  risks  are  pending  either  of  the  contracting  parties 
becomes  bankrupt,  the  other  party  can  apply  for  rescission,  or  that  fulfilment  should 
be  guaranteed. 

573.  Whenever  it  is  proved  that  the  insurance  was  entered  into  while  the  assured 
knew  that  the  thing  had  perished  in  the  risk,  or  the  insurer  knew  that  it  had  been 
salved,  in  addition  to  the  contract  being  annulled,  the  person  who  is  to  blame  shall 
pay  to  the  other  double  the  premium  agreed,  and  restore  whatever  has  been  received 
on  account  of  the  contract  annulled. 

574.  False  declarations  and  non-disclosure,  by  mistake  or  of  dehberate  purpose, 
on  the  part  of  the  assured,  which  create  a  belief  in  the  lessening  of  the  risk  or 
change  its  object,  avoid  the  contract  although  the  loss  has  not  proceeded  from 
the  fact  suppressed  or  misrepresented. 

575.  False  declarations  and  fraudulent  suppressions,  as  well  on  the  part  of 
the  insurer  as  on  that  of  the  assured,  are  always  grounds  for  annulment  which  can 
be  invoked  by  the  party  acting  in  good  faith. 

Section  II.    Of  Inland  Insurances. 

576.  In  inland  insiu-ances,  except  those  of  transport,  abandonment  of  the  things 
insured  is  not  permitted,  unless  the  contrary  is  agreed. 

577.  The  indemnity  for  which  the  insurer  is  hable  is  regulated  by  the  terms  of 
the  contract,  on  the  basis  of  the  value  of  the  things  insured  at  the  time  of  the  casualty. 
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578.  La  disposicion  del  inciso  final  del  art.  571  se  aplica  4  los  seguros  terrestres, 
salvo  el  de  transportes,  aun  cuando  los  gastos  de  salvamento  excedan  del  valor 
de  los  objetos  salvados. 

579.  Las  acciones  resultantes  del  seguro  terrestre,  salvo  el  de  transportes,  se 
prescriben  por  el  transcurso  de  cinco  anos. 

Si  la  prima  fuere  pagadera  por  cuotas  en  tiempos  periodicos,  el  tiempo  para 
cada  cuota  corre  desde  que  esta  sea  exigible. 

§  1.°    Del  seguro  de  vida. 

580.  Una  persona  puede  hacer  asegurar  su  vida,  6  lo  puede  hacer  un  tercero 
que  tenga  interes  actual  y  efectivo  en  la  conservacion  de  ella. 

En  el  segundo  caso,  el  asegurado  es  el  tercero  en  cuyo  beneficio  cede  el  seguro 
y  que  se  obliga  a  pagar  la  prima. 

581.  El  seguro  celebrado  por  un  tercero  puede  reaHzarse  sin  noticia  y  sin  con- 
sentimiento  de  la  persona  cuya  vida  es  asegurada. 

582.  El  seguro  puede  ser  temporal  6  vitalicio. 

Omitida  la  designacion  del  tiempo  que  debe  durar  el  seguro,  se  reputara  vi- 
talicio. 

583.  El  riesgo  que  el  asegurador  toma  sobre  si,  puede  ser  el  de  la  muerte  del 
asegurado  dentro  de  un  determinado  tiempo,  6  en  ciertas  circunstancias  previstas 
por  las  partes,  6  el  de  la  prolongacion  de  la  vida  mas  alia  de  la  epoca  fijada  por  la 
convencion. 

584.  Ademas  de  las  circunstancias  que  enumera  el  art.  547,  la  poliza  debera 
expresar  la  edad,  profesion  y  el  estado  de  la  salud  de  la  persona  cuya  vida  se  ase- 
gura. 

585.  Es  nulo  el  seguro  si,  al  tiempo  del  contrato,  no  existe  la  persona  cuya 
vida  es  asegurada,  aun  cuando  las  partes  ignoren  su  fallecimieiito. 

586.  La  responsabilidad  del  asegurador  no  tiene  lugar:  1.°  Si  el  que  ha  hecho 
asegurar  su  vida  la  perdiere  por  suicidio,  6  por  pena  capital,  6  si  la  perdiere  en 
duelo  6  en  otra  empresa  criminal;  6  si  fuere  muerto  por  sus  herederos.  Esta  dis- 
posicion es  inaplicable  al  caso  de  seguro  contratado  por  un  tercero;  y  —  2.°  Si  el 
que  reclama  la  cantidad  asegurada  fuere  autor  6  complice  de  la  muerte  de  la  persona 
cuya  vida  haya  sido  asegurada. 

587.  La  mera  ausencia  y  la  desaparicion  de  la  persona  cuya  vida  haya  sido 
asegurada,  no  hacen  exigible  la  cantidad  prometida  por  el  asegurador,  a  no  ser 
que  los  interesados  estipulen  otra  cosa. 

Pero  si  los  herederos  presuntos  del  desaparecido  obtuvieren  la  posesion  defi- 
nitiva,  podrd  exigirse  el  pago  de  la  cantidad  prometida  por  el  asegurador,  bajo  con- 
dicion  de  restituirla,  si  el  ausente  apareciere. 

588.  La  fijacion  de  la  cantidad  que  debe  pagar  el  asegurador  y  todas  las  condi- 
ciones  accidentales  del  contrato,  quedan  al  arbitrio  de  las  partes. 

589.  Las  disposiciones  precedentes  no  son  aplicables  a  las  tontinas,  seguros 
mutuos  de  vida,  ni  a  los  demas  contratos  que  requieran  la  contribucion  de  una 
cantidad  fija. 

§  2.°    Del  seguro  contra  incendio. 

590.  Ademas  de  las  circunstancias  que  exige  el  art.  547,  la  poliza  debera  ex- 
presar: 1.°  La  situacion  de  los  inmuebles  asegurados,  y  la  designacion  especifica 
de  sus  deslindes;  —  2.°  El  destino  y  uso  de  los  inmuebles  asegurados;  —  3.°  El 
destine  y  uso  de  los  edificios  colindantes,  en  cuanto  estas  circunstancias  puedan  in- 
fluir  en  la  estimacion  de  los  riesgos;  —  4.°  Los  lugares  en  que  se  encuentren 
colocados  6  almacenados  los  muebles  objeto  del  seguro,  y  —  5.°  La  duracion  del 
seguro. 

591.  El  seguro  de  un  edificio  no  comprende  el  riesgo  que  corre  el  propietario 
de  este  de  indemnizar  los  danos  que  cause  a  los  vecinos  el  incendio  del  edificio  ase- 
gurado. 

592.  El  asegurado  contra  el  riesgo  de  vecino  6  contra  los  riesgos  locativos, 
no  podra  reclamar  la  indemnizacion  convenida  mientras  no  exhiba  una  sentencia 
ejecutoriada  en  la  que  se  le  haya  declarado  responsable  de  la  comunicacion  del 
fuego,  en  el  primer  caso,  6  del  incendio  ocurrido  en  el  edificio  asegurado,  en  el  se- 
gundo. 

593.  Son  de  cargo  del  asegurador:  1.°  Todas  las  perdidas  y  los  deterioros 
causados  por  la  accion  directa  del  incendio,  aunque  este  accidente  provenga  de 
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578.  The  provisions  in  the  final  clause  of  Art.  571  are  appUcable  to  inland 
insurances,  except  those  of  transport,  even  when  the  expenses  of  salvage  exceed  the 
value  of  the  objects  salved. 

579.  Actions  resulting  from  inland  insurance,  except  that  of  transport,  are 
prescribed  by  the  expiration  of  five  years. 

If  the  premium  was  payable  by  instalments  at  certain  periods,  the  time  as  regards 
each  instalment  runs  from  the  moment  when  it  was  demandable. 

§  1.     Of  Life  Insurance. 

580.  Any  person  can  insure  his  own  life,  or  a  person  can  insure  the  life  of  another, 
if  he  holds  an  actual  and  effective  interest  in  the  preservation  thereof. 

In  the  second  case  the  assured  is  the  third  person  for  whose  benefit  the  insurance 
is  effected  and  who  is  Uable  to  pay  the  premium. 

581.  The  insurance  entered  into  by  a  third  person  can  be  arranged  without  notice 
to  or  the  consent  of  the  person  whose  Ufe  is  insured. 

582.  The  insurance  may  be  for  a  period  or  for  Ufe. 

If  the  description  of  the  time  during  which  the  insurance  is  to  last  is  omitted,  it 
shall  be  considered  to  be  for  life. 

583.  The  risk  undertaken  by  the  insurer  may  be  that  of  the  death  of  the  assured 
within  a  fixed  period  of  time,  or  in  certain  circumstances  foreseen  by  the  parties, 
or  of  the  prolongation  of  the  lite  beyond  the  time  fixed  by  the  agreement. 

584.  Besides  the  details  mentioned  in  Art.  547,  the  pohcy  must  state  the  age, 
occupation  and  state  of  health  of  the  person  whose  Ufe  is  insured. 

585.  The  insurance  is  void  if  at  the  time  of  the  contract  the  person  whose  Ufe 
is  insured  no  longer  exists,  even  when  the  parties  are  ignorant  of  his  decease. 

586.  The  insurer  is  under  no  UabiUty :  1 .  If  the  person  who  has  insured  his  Ufe 
loses  it  by  suicide,  or  by  capital  punishment,  or  if  he  loses  it  in  a  duel  or  a  criminal 
undertaking;  or  if  he  should  be  kiUed  by  his  heirs.  This  provision  is  not  appUoable 
to  the  case  of  an  insurance  contracted  by  a  third  person ;  —  2.  If  the  person  who  claims 
the  insm:ed  amount  was  the  author  of  or  accompUce  in  the  death  of  the  person  whose 
life  was  insured. 

587.  The  mere  absence  or  disappearance  of  the  person  whose  Ufe  has  been 
insured,  does  not  make  the  amount  promised  by  the  insurer  payable,  unless  the 
persons  interested  otherwise  agree. 

But  if  the  presumptive  heirs  of  the  person  who  has  disappeared  obtain  definite 
possession,  they  can  demand  payment  of  the  amount  promised  by  the  insurer,  on 
condition  of  making  restitution  if  the  absent  person  re-appears. 

588.  The  fixing  of  the  amount  which  the  insurer  has  to  pay  and  aU  incidental 
conditions  of  the  contract,  are  at  the  discretion  of  the  parties. 

589.  The  preceding  provisions  are  not  applicable  to  tontine  insurances,  mutual 
life  insurances,  or  other  contracts  which  require  the  contribution  of  a  fixed  amount. 

§  2.    Of  Fire  Insurance. 

590.  Besides  the  particulars  required  in  Art.  547,  the  poUcy  must  state:  1.  The 
situation  of  immovables  insured,  and  a  specific  description  of  their  boundaries ;  — 
2.  The  destination  and  use  of  the  immovables  insured;  —  3.  The  destination  and  use 
of  the  contiguous  buildings,  so  far  as  such  circumstances  may  influence  the  estimate 
of  the  risks ;  —  4.  The  places  in  which  the  movables  forming  the  subject  of  insurance 
are  stored  or  warehoused;  and  —  5.  The  duration  of  the  insurance. 

591.  The  insurance  of  a  building  does  not  include  the  risks  run  by  the  owner 
thereof  of  having  to  compensate  for  the  damage  the  burning  of  the  building  insured 
may  cause  to  neighbours. 

592.  A  person  insured  against  the  risk  of  the  claim  of  a  neighbour  or  against  the 
risks  of  property  leased,  cannot  claim  the  agreed  indemnity,  imtil  he  produces  a 
judgment  capable  of  execution  in  which  he  is  declared  responsible  for  the  communica- 
tion of  the  fire,  in  the  first  case,  or  of  the  fire  having  happened  in  the  building  insured 
in  the  second  case. 

593.  The  insurer  is  Uable  for:  l.^AU  losses  and  deteriorations  caused  by  the 
direct  action  of  the  fire,  even  if  the  accident  arises  from  the  negUgence  in  the  lesser 
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culpa  leve  del  asegurado  6  de  hecho  ajeno,  del  cual  seria,  en  otro  caso,  civilmente 
responsable  el  asegurado;  y  —  2.°  Las  perdidas  y  los  deterioros  que  scan  una 
consecuencia  inmediata  del  incendio;  como  los  causados  por  el  calor,  el  humo  6  el 
vapor,  por  los  medios  empleados  para  extinguir  6  contener  el  fuego,  per  la  remocion 
de  muebles,  y  por  las  demoliciones  ejecutadas  en  virtud  de  orden  de  autoridad 
competente. 

594.  Cesa  la  responsabilidad  del  asegurador,  si  el  edificio  asegurado  fuere 
destinado  despues  del  contrato  a  un  uso  que  agrave  los  riesgos  de  incendio,  de  tal 
suerte  que  haya  lugar  a  presumir  que  el  asegurador  no  lo  hubiera  asegurado,  6  lo 
habria  asegurado  bajo  distintas  condiciones. 

La  misma  regla  se  aplicar^  al  seguro  de  objetos  muebles,  siempre  que  el  ase- 
gurado los  remueva  del  lugar  donde  se  encontraban  al  tiempo  de  celebrarse  el  seguro 
y  los  coloque  en  otro. 

595.  Cesa  tambien  la  responsabilidad  del  asegurador,  cuando  el  incendio  pro- 
ceda  de  haberse  infringido  por  el  asegiu'ado  las  leyes  6  los  reglamentos  de  policia 
que  tienen  por  objeto  prevenir  tal  accidente. 

596.  Si  la  cantidad  asegurada  consistiere  en  una  cuota  parte  del  valor  de  la 
cosa  asegurada,  se  entiende  que  esta  se  refiere  al  valor  que  tenga  el  objeto  ase- 
gurado en  el  momento  del  siniestro. 

597.  Salvo  convencion  en  contrario,  las  expresiones  hienes  muebles  y  muebles 
de  casa,  sin  otra  especificacion,  seran  tomadas  en  el  sentido  que  les  da  el  Codigo 
Civil. 

§  3.  °  Del  seguro  contra  los  riesgos  d  que  estdn  expuestos  los  'productos  de  la  agricultural 

598.  Independientemente  de  las  circunstanciaa  designadas  en  el  art.  547  de 
este  Codigo,  la  p61iza  debera  expresar:  1.°  La  situaci6n,  cabida  y  deslindes  de  los 
terrenes,  prados  y  arboledas  cuyos  productos  sean  asegurados;  —  2.°  La  clase  de 
siembras  6  plantaciones  a  que  est6n  destinados  los  terrenos,  y  si  estin  hechos  6 
por  hacerse;  —  3.°  El  lugar  del  deposit©,  si  el  seguro  es  de  frutos  ya  recogidos;  y 
—  4.°  El  valor  medio  de  los  frutos  asegurados. 

599.  El  seguro  puede  ser  contratado  por  uno  6  mas  anos. 

No  estando  determinado  el  tiempo  en  la  poliza,  se  entenderA  que  el  seguro  debe 
durar  solo  el  ano  rural  a  que  corresponda  la  cosecha  inmediata. 

600.  El  asegurador  responde  de  la  perdida  6  dano  de  los  frutos;  mas  no  de 
que  las  arboledas,  sementeras  6  plantaciones  los  ban  de  producir  en  tal  6  cual  can- 
tidad. 

601.  En  C£iso  de  siniestro,  el  asegurador  pagara  la  indemnizaci6n  estipulada 
segun  lo  prescrito  en  el  art.  577. 

En  la  regulacion  del  siniestro,  los  peritos  tomaran  en  consideracion,  para  cal- 
cular  y  determinar  la  indemnizacion,  si,  atendida  la  epoca  en  que  haya  ocurrido  el 
desastre,  es  6  no  posible  hacer  una  segunda  siembra  6  plantacion,  6  si  por  el  estado 
de  los  frutos  se  puede  esperar  alguna  cosecha. 

§  4.°    Del  seguro  de  transportes  terrestres. 

602.  Ademas  de  las  circimstancias  exigidas  en  el  art.  547,  la  pohza  del  seguro 
debera  contener:  1,°  El  nombre  y  domicUio  del  conductor;  —  2.°  La  indicacion 
del  punto  donde  deben  ser  recibidos  los  efectos  para  la  carga,  y  la  del  lugar  donde 
ha  de  hacerse  la  entrega;  —  3.°  El  viaje  por  el  que  se  aseguran,  y  la  ruta  que  deben 
segtiir  los  porteadores;  —  4.°  La  forma  en  que  debe  hacerse  el  trasporte. 

603.  El  conductor  de  efectos  por  tierra,  lagos,  rios  6  canales  navegables,  puede 
asegurarlos  por  su  propia  cuenta. 

La  pohza,  en  este  caso,  se  extendera  con  arreglo  a  las  prescripciones  del  articulo 
preoedente. 

604.  Los  riesgos  principian  a  correr  y  concluyen,  para  el  asegvurador,  en  las 
epocas  que  designa  el  art.  236. 

606.  Si  los  efectos  pudieren  ser  trasportados  alternativamente  por  tierra  6 
por  agua,  el  asegurador  no  sera  responsable  de  los  danos  que  sufran,  siempre  que 
la  conduccion  se  verifique  sin  necesidad  por  vias  inusitadas  6  de  una  manera  no 
acostumbrada. 

606.  Determinada  en  la  carta  de  porte  y  en  la  pohza  del  seguro  la  duracion 
de  la  travesia,  el  asegurador  no  sera  responsable  de  los  danos  que  acaezcan  despues- 
del  plazo  designado. 
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degree  of  the  assured  or  from  the  act  of  a  third  person  for  which  the  assured  would 
otherwise  be  civilly  responsible;  and  —  2.  The  losses  or  deteriorations  which  are 
an  immediate  consequence  of  fire;  such  as  those  caused  by  heat,  smoke  or  steam, 
by  the  means  employed  to  extinguish  or  confine  the  fire,  by  removal  of  the  movables, 
and  by  demolitions  carried  out  under  the  order  of  a  competent  Authority. 

594.  The  responsibiUty  of  the  insurer  ceases  if  the  insured  building  is  devoted 
after  the  contract  to  a  use  which  aggravates  the  risks  of  fire,  provided  it  may  be 
presumed  that  under  such  circumstances  the  insurer  would  not  have  insured,  or 
would  have  insured  on  different  terms. 

The  same  rule  appUes  to  the  insurance  of  movable  objects,  when  the  assured 
removes  them  from  the  place  where  they  were  at  the  time  the  insurance  was  effected 
and  places  them  elsewhere. 

595.  The  UabUity  of  the  insurer  also  ceases  when  the  fire  is  caused  by  the  assured 
having  infringed  the  laws  or  regulations  of  Police  having  for  their  object  the  preven- 
tion of  such  an  accident. 

596.  If  the  amount  insured  consists  of  a  proportionate  part  of  the  value  of  the 
thing  insured,  it  is  understood  that  this  refers  to  the  value  of  the  object  iosured  at 
the  time  of  the  casualty. 

597.  Saving  agreement  to  the  contrary,  the  expressions  bienes  muebles  and 
muebles  de  casa  (household  furniture)  without  further  description,  shall  be  taken  in 
the  sense  given  to  them  by  the  Civil  Code. 

§  3.    Of  insurance  against  risks  to  which  Agricultural  Products  are  exposed. 

598.  Independently  of  the  details  mentioned  in  Art.  547  of  this  Code,  the  poHcy 
must  state:  1.  The  situation,  extent,  and  boimdaries  of  the  lands,  fields  or  planta- 
tions, the  produce  of  which  is  insured ;  —  2.  The  class  of  crops  or  plantations  to  which 
the  lands  are  devoted,  and  if  they  are  in  existence  or  to  come  into  existence;  — 

3.  The  place  of  storage,  if  the  insurance  is  of  produce  already  harvested;  and  — 

4.  The  average  value  of  the  produce  insured. 

599.  The  insurance  may  be  contracted  for  one  or  more  years. 

If  the  time  is  not  fixed  in  the  poUcy,  it  is  understood  that  the  insurance  shall 
last  only  for  the  rural  year  corresponding  to  the  immediate  harvest. 

600.  The  insurer  is  responsible  for  the  loss  of  or  damage  to  the  produce;  but 
not  for  the  circumstance  that  the  woods,  cornfields  or  plantations  have  not  produced 
a  certaiu  quantity. 

601.  In  case  of  loss,  the  insmrer  shall  pay  the  stipulated  indemnity  in  accordance 
with  the  provisions  of  Art.  557. 

In  the  adjustment  of  losses  the  experts  shall  take  into  consideration  in  calculating 
and  fi-ying  the  indemnity,  whether,  bearing  in  mind  the  time  at  which  the  casualty  has 
occurred,  it  is  or  is  not  possible  to  make  a  second  sowing  or  plantation,  or  whether 
from  the  condition  of  the  produce  another  harvest  might  be  expected. 

§  4.    Of  Land  Transport  Insurance. 

602.  In  addition  to  the  details  required  by  Art.  547,  the  insurance  poHcy  must 
contain :'  1.  The  name  and  address  of  the  carrier ;  —  2.  A  statement  of  the  place  where 
the  goods  to  be  carried  are  to  be  received,  and  the  place  where  they  are  to  be  dehvered ; 
—  3.  The  Journey  for  which  they  are  insured,  and  the  route  to  be  followed  by  the 
carriers;  —  4.  The  manner  in  which  the  transport  is  to  be  effected. 

603.  The  carrier  of  goods  by  land,  navigable  lakes,  rivers  or  canals,  can  insure 
them  on  his  own  account. 

In  such  case,  the  pohcy  is  drawn  in  accordance  with  the  provisions  in  the  preced- 
ing Article. 

604.  The  risks  commence  to  run  and  terminate,  as  regards  the  insurer,  at  the 
times  mentioned  in  Art.  236. 

605.  n  the  goods  can  be  transported  either  by  land  or  water,  the  insurer  shall 
not  be  liable  for  the  damage  they  suffer,  in  so  far  as  the  transport  is  effected,  without 
necessity,  by  unusual  ways  or  in  an  unaccustomed  manner. 

606.  If  the  duration  of  the  transit  is  fixed  in  the  freight  note  and  in  the  policy 
of  insurance,  the  insurer  shall  not  be  responsible  for  losses  occurring  after  the  specified 
time. 
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607.  Si  en  el  curso  del  viaje  convenido,  los  efectos  fueren  descargados,  almace- 
nados  y  vueltos  a  cargar  a  lomo  de  otros  animales,  6  en  otras  carretas,  6  en  otros 
carros  6  buques,  los  riesgos  continuarin  de  cuenta  del  asegurador. 

Exceptuase  el  caso  en  que  se  haya  estipulado  expresamente  que  el  trasporte 
se  reaUzara  en  un  determinado  buque,  pero  aun  entonces  el  asegurador  respondera 
de  los  riesgos  del  trasbordo  ejecutado  para  hacer  flotar  el  buque. 

608.  El  asegurador  responde  de  los  danos  causados  por  culpa  6  dolo  de  los 
encargados  de  la  recepcion,  trasporte  6  entrega  de  los  efectos  asegurados. 

609.  Ocurriendo  algunos  danos  exceptuados  del  seguro,  sera  de  cargo  del 
asegurador  justificarlos  debidamente. 

610.  Rescindiendo  del  seguro,  parcial  6  totalmente,  sin  culpa  del  asegurador, 
el  asegurado  le  pagara  por  via  de  indemnizacidn  el  medio  por  ciento  del  valor  ase- 
gurado. 

611.  El  asegurado  puede  hacer  abandono  de  los  efectos  averiados  k  favor  del 
asegurador,  dentro  de  un  mes,  contado  desde  el  dia  en  que  tuviere  noticia  del  si- 
niestro. 

No  verificandolo  dentro  del  plazo  indicado,  no  podra  hacerlo  despues. 

612.  En  los  casos  no  previstos  en  el  presente  paragrafo,  se  aplicaran  las  dis- 
posiciones  consignadas  en  el  titulo  del  seguro  maritimo. 

Titulo  XVII.    De  la  prescripci6n. 

613.^)  Las  acciones  que  no  tengan  un  plazo  determinado  por  este  Codigo  para 
ser  deducidas  en  juicio,  prescribiran,  segun  su  naturaleza,  con  arreglo  a  las  disposi- 
ciones  del  Codigo  Civil. 


Libro  tercero.    Del  comercio  maritimo. 


Titulo  I.    De  las  naves. 

614.  Se  considera  nave,  para  los  efectos  de  este  libro,  todo  buque  destinado 
a  traficar  por  mar,  de  un  puerto  a  otro  del  pais  6  del  extranjero. 

Bajo  la  palabra  nave  se  comprenden,  ademas  del  casco  y  la  quiUa  del  buque, 
los  aparejos  correspondientes  a  el. 

El  nombre  de  aparejo  designa  los  palos,  botes,  anclas,  cables,  jarcias,  velamen, 
mastUes,  verges  y  todos  los  demas  objetos  fijos  6  sueltos,  que,  sin  formar  parte  de 
la  nave,  son  indaspensables  para  su  servicio,  maniobra  y  navegacion. 

No  se  comprende  en  el  el  armamento  que  no  sea  de  uso  habitual  de  la  nave, 
ni  las  vituaJlas  y  pertrechos. 

615.  La  propiedad  de  las  naves,  6  de  parte  de  ellas,  debe  trasferirse  por  escri- 
tura  publica. 

616.  Para  adquirir  la  nave  por  prescripcion,  se  requiere,  a  mas  de  titulo  y  buena 
fe,  el  trascurso  de  diez  anos,  contados  en  la  forma  que  establece  el  art.  2490  del 
Codigo  Civil. 

Faltando  titulo  traslaticio  de  dominio,  solo  podra  adquirirse  la  propiedad  de 
la  nave  por  la  prescripcion  extraordinaria  de  treinta  anos  que  senala  el  art.  2493 
del  Codigo  citado. 

El  capitan  no  puede  adquirir  por  prescripcion  la  propiedad  de  la  nave  que 
gobiema  a  nombre  de  otro. 

617.  Las  naves  son  consideradas  como  bienes  muebles;  sin  embargo,  eUas 
responden  de  las  deudas  del  propietario  privilegiadas  sobre  la  misma  nave ;  y  pueden 
ser  perseguida«  en  poder  de  tercero  por  los  respectivos  acreedores. 

1)  El  Art.  2496  del  Codigo  Civil  dice:  Art.  2496.  La  prescripcion  que  extingue  las  ac- 
ciones y  derechos  ajenos  exige  solamente  cierto  lapso  de  tiempo,  durante  el  cual  no  se  hayan 
ejercido  dichas  acciones.  Se  cuenta  este  tiempo  desde  que  la  obligacion  se  haya  hecho  exigible, 
aun  cuando  tal  dia  fuere  de  fecha  anterior  4  la  promulgacion  de  6ste  C6digo.  —  El  Art.  2497 
del  mismo  C6digo  dice:  2497.  Este  tiempo  es,  en  general,  de  diez  anos  para  las  acciones  eje- 
cutivas  y  de  veinte  para  las  ordinarias.  La  accidn  ejecutiva  se  convierte  en  ordinaria  por  el 
lapse  de  diez  anos;  y  convertida  en  ordinaria,  dvirard  solamente  otros  diez. 
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607.  K,  in  the  course  of  the  journey  agreed  upon,  the  goods  are  discharged,  ware- 
housed and  returned  to  be  loaded  on  the  backs  of  other  animals,  or  in  other  wagons, 
carts  or  vessels,  the  risks  continue  for  the  account  of  the  insurer. 

1.  ii"?®  ^?'^®'  '^°'^®'^®^'  i"^  wliich  it  has  been  expressly  stipulated  that  the  transport 
shall  be  effected  by  a  defined  vessel  is  excepted,  but  even  then  the  insurer  is  res- 
ponsible for  the  risks  of  transhipment  made  to  enable  the  vessel  to  float. 

608.  The  insurer  is  responsible  for  damage  caused  by  neghgence  or  fraud  of 
those  charged  with  the  receipt,  transport  or  dehvery  of  the  goods  insured. 

609.  If  any  damage  excepted  from  the  insurance  occurs,  it  will  be  for  the  insurer 
to  duly  prove  it. 

610.  If  the  insurance  is  partly  or  wholly  rescinded,  without  the  default  of  the 
insurer,  the  assured  shall  pay  him  by  way  of  compensation  one  half  per  cent,  of  the 
value  insured. 

611.  The  assured  may  abandon  goods  damaged,  in  favour  of  the  insurer, 
within  one  month,  reckoned  from  the  day  on  which  he  had  notice  of  the  casualty. 

If  the  abandonment  is  not  declared  within  this  time,  it  cannot  be  declared 
subsequently. 

612.  In  cases  not  provided  for  in  this  §  the  provisions  contained  under  the 
Title  "Marine  Insurance"  are  apphcable. 

Title  XVII.    Of  Prescription. 

613.1)  Claims  which  have  no  time  fixed  by  this  Code  for  being  sued  upon  in 
Court,  are  prescribed  according  to  their  nature,  in  accordance  with  the  provisions 
of  the  Civil  Code. 


Book  in.    Of  Maritime  Commerce. 


Title  I.    Of  Ships. 

614.  Any  vessel  will  be  considered  a  ship  for  the  purposes  of  this  Book  which  is 
intended  for  sea  voyaging  from  one  port  to  another,  either  home  or  foreign. 

Under  the  word  "ship"  will  be  included,  besides  the  hull  and  keel  of  the  vessel, 
the  equipment  belonging  thereto. 

The  term  "equipment"  includes  spars,  boats,  anchors,  anchor  chains,  cables, 
sails,  masts,  yards  and  all  other  objects  fixed  or  loose,  which  without  forming  part 
of  the  body  of  the  ship,  are  requisite  for  her  service,  handling  and  voyage. 

It  does  not  include  the  equipment  which  is  not  usually  engaged  in  the  service 
of  the  ship,  nor  provisions  and  instruments. 

615.  The  property  in  the  ship  or  a  part  thereof  must  be  transferred  by  a  pubMc 
(notarial)  document. 

616.  In  order  to  acquire  a  ship  by  prescription,  in  addition  to  a  title  and  bona 
fides,  the  expiration  of  ten  years  is  necessary,  counted  in  the  manner  provided  in 
Art.  2490  of  the  Civil  Code. 

Failing  a  title  of  transfer  of  ownership,  the  property  in  the  ship  can  only  be 
acquired  by  the  expiration  of  the  extraordinary  prescription  of  30  years,  as  provided 
in  Art.  2493  of  the  said  Code. 

A  captain  cannot  acquire  by  prescription,  the  ownership  of  a  vessel  which  he 
commancfe  in  the  name  of  another  person. 

617.  Ships  are  considered  as  movable  property;  they  are,  notwithstanding, 
liable  for  the  debts  of  the  owner  secured  over  the  vessel  in  question,  and  they  may 
be  followed  even  into  the  hands  of  a  third  person  by  the  respective  creditors. 

1)  Art.  2496  of  the  Civil  Code  says:  Art.  2496.  The  prescription  which  extinguishes  the 
claims  and  rights  of  third  persons  is  valid  only  after  a  certain  lapse  of  time  during  which  the 
said  claims  have  not  been  exercised.  This  time  is  reckoned  from  the  day  when  the  obligation 
became  enforceable,  even  when  such  day  was  of  anterior  date  to  the  promulgation  of  this  Code. 
—  Art.  2497  of  the  same  Code  says:  2497.  This  time  is,  as  a  general  rule,  ten  years  for  executive 
actions  and  twenty  for  ordinary  actions.  The  executive  action  is  converted  into  an  ordinary 
one  by  the  lapse  of  10  years:  and  being  converted  into  an  ordinary  action,  it  shall  only  last 
another  10  years. 
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618.  Son  creditos  privilegiados  sobre  las  naves  6  su  precio,  y  por  el  orden  con 
que  van  enumerados,  los  siguientes:  1.°  Los  gastos  de  justicia  y  otros,  hechos 
para  llegar  a  la  venta;  —  2.°  Los  gastos  de  auxSios  dados  a  la  nave  que  se  haUaba 
en  peligro  en  su  ultimo  viaje;  —  3.°  Lo  que  deba  la  nave  por  derechos  de  puerto  6 
cualesquiera  otros  legalmente  establecidos ;  —  4.°  Los  salarios  de  los  depositarios  y 
guardianes  de  la  nave  y  cualquier  otro  gasto  hecho  para  su  conservacion,  desde 
su  entrada  en  el  puerto  despues  de  su  ultimo  viaje  hasta  su  venta,  y  el  alquiler 
de  los  almacenes  donde  se  hayan  custodiado  sus  aparejos  y  pertrechos;  —  5.°  Los 
salarios  que  se  deban  al  capitan  y  los  individuos  de  la  tripulacion  por  el  ultimo 
viaje,  y  hasta  quince  dias  despues  de  la  Uegada  de  la  nave,  si  antes  no  hubiere 
descargado  su  cargamento;  —  6.°  Las  cantidades  prestadas  al  capitan  por  nece- 
sidad  urgente  de  la  nave  durante  el  ultimo  viaje,  y  el  valor  de  las  mercaderias 
que  el  haya  vendido  por  la  misma  causa;  —  7.°  Las  sumas  debidas  a  los  poseedores 
y  obreros  empleados  en  la  construccion  de  la  nave,  cuando  6sta  no  haya  hecho  viaje 
alguno ;  y  si  ya  hubiera  navegado,  las  deudas  que  se  hayan  contraido  para  repararla, 
aparejarla  y  proveerla  para  el  ultimo  viaje;  —  8.°  Las  cantidades  prestadas  a  la 
gruesa,  antes  de  la  salida  de  la  nave,  sobre  el  casco,  quUla  y  aparejos,  para  su 
reparacion,  provision,  armamento  y  equipo ;  —  9.  °  El  premio  de  los  seguros  hechos 
para  el  ultimo  viaje  sobre  el  casco,  qiulla  y  aparejos  de  la  nave;  —  10.°  Las  in- 
demnizaciones  debidas  a  los  cargadores  por  falta  de  entrega,  perdida  6  averia  de 
las  mercaderias,  ocasionadas  por  culpa  del  capitan  6  de  la  tripulacion;  y  —  II. ° 
Las  otras  acreencias  a  que  haya  sido  afectada  especialmente  la  nave. 

Los  creditos  privilegiados,  comprendidos  en  im  mismo  ntimero,  concurriran 
entre  si  a  prorrata,  en  caso  de  insuficiencia. 

619.  Para  que  gocen  del  privilegio  los  creditos  mencionados  en  el  articulo 
anterior,  deben  comprobarse  por  los  medios  siguientes:  Los  comprendidos  en  el 
numero  primero,  por  tasaciones  aprobadas  por  los  juzgados  competentes;  —  Los 
del  numero  segundo,  por  certificacion  de  la  autoridad  que  haya  presidido  a  esta 
operacion;  y  a  falta  de  ella,  por  relacion  aprobada  por  el  Juzgado  de  Comercio;  — 
Los  del  numero  tercero,  por  certi&caciones  de  los  jefes  de  las  respectivas  aduanas; 
—  Los  del  numero  cuarto,  por  relacion  que  apruebe  el  Juez  de  Comercio;  — 
Los  del  numero  quinto,  por  la  hquidacion  que  haga  el  capitan  del  puerto,  con  vista 
de  los  roles  y  de  los  Ubros  de  cuenta  y  razon  de  la  nave,  y  que  aprobare  el  Juez  de 
Comercio;  —  Los  del  numero  sexto,  por  los  recibos  suscritos  por  el  capitan,  y  por 
las  relaciones  de  este,  confirmadas  con  copia  de  la  dihgencia  que  acredite  la  nece- 
sidad  del  gasto,  autorizado  por  los  principales  individuos  de  la  tripulacion;  —  Los 
del  numero  septimo:  la  venta  del  buque,  por  documento  pubhco  en  que  conste 
el  contrato;  los  gastos  de  construccion  y  otros,  cuando  la  nave  no  haya  hecho  viaje, 
por  relacion  suscrita  ante  testigos,  por  los  acreedores,  y  por  el  dueno  6  armador 
de  la  nave;  los  gastos  hechos  para  el  ultimo  viaje,  por  facturas  de  los  proveedores, 
con  el  recibo  del  capitan  al  pie,  con  tal  de  que  se  hayan  depositado  duphcados  de 
esas  mismas  facturas  en  la  aduana  antes  de  partir  la  nave,  6,  a  mas  tardar,  dentro 
de  los  tres  dias  inmediatos;  —  Los  del  numero  octavo,  por  el  doctmiento  que  com- 
pruebe  el  contrato,  registraido  6  depositado  segun  el  art.  815;  —  Los  del  numero 
noveno,  por  las  pohzas,  6  por  lo  que  conste  de  los  libros  de  los  corredores ;  —  Los 
del  numero  d^cimo,  por  sentencias  judiciales  6  arbitrales;  y  —  Los  del  numero 
once,  por  documento  pubhco  que  se  anotara  en  la  patente  del  buque,  por  el  ad- 
ministrador  de  la  respectiva  aduana  en  el  Ecuador,  6  por  el  Consul  ecuatoriano 
en  pais  extranjero,  y  a  falta  de  este,  por  alguna  autoridad  del  lugar. 

620.  Se  extingue  la  responsabilidad  de  la  nave  en  favor  de  los  acreedores: 
1.°  Por  la  venta  de  la  misma  nave  hecha  judieialmente;  y  —  2.°  Cuando  despues 
de  una  venta  privada  ha  sahdo  la  nave  de  viaje,  despachada  a  nombre  y  riesgo  del 
comprador,  y  han  pasado  sesenta  dias  desde  que  se  hizo  a  la  vela,  sin  que  hayan  hecho 
oposicion  los  acreedores  del  vendedor. 

La  oposicion  aprovecha  solo  al  acreedor  que  la  haga. 

621.  Si  la  venta  privada  de  una  nave  se  hace  estando  en  viaje,  los  acreedores 
del  vendedor  conservan  sus  derechos  sobre  eUa  6  sobre  el  precio ;  pero  se  extinguiran 
si,  habiendo  regresado  la  nave  al  puerto,  sale  de  el,  con  arreglo  al  inciso  segundo 
del  articulo  anterior. 

622.  En  caso  de  quiebra  del  propietario,  los  acreedores  por  causa  de  la  nave 
seran  preferidos  en  el  precio  de  eUa,  a  los  demas  acreedores  de  la  masa. 
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618.  The  following  are  privileged  claims  over  ships  or  their  proceeds  and  in  the 
brder  enumerated :  1 .  The  judicial  and  other  costs  incurred  in  connection  with  the  sale ; 
— 2 .  The  expenses  of  assistance  rendered  to  the  ship  found  in  peril  in  her  last  voyage ;  — 

3.  What  is  due  from  the  ship  in  respect  of  port  dues  or  any  dues  imposed  by  law;  — 

4.  The  wages  of  the  custodians  and  watchmen  of  the  ship,  and  any  other  expense  incurred 
for  the  preservation  thereof,  from  entry  into  port  after  the  last  voyage  until  sale ; 
and  the  rent  for  the  warehouses  where  the  tackle  and  belongings  are  stored ;  —  5.  The 
wages  due  to  the  captain  and  members  of  the  crew  for  the  last  voyage  and  up  to 
fifteen  days  after  the  arrival  of  the  ship,  if  the  cargo  should  not  have  been  discharged 
earlier;  —  6.  The  amounts  advanced  to  the  captain  for  urgent  necessities  of 
the  ship  during  the  last  voyage,  and  the  value  of  the  goods  which  he  may  have 
sold  for  the  same  reason;  —  7.  The  sums  due  to  the  builders,  to  the  providers  and 
to  workmen  employed  in  the  construction  of  the  ship,  when  she  has  not  made  any 
voyage ;  and  if  a  voyage  should  already  have  been  made,  the  debts  which  may  have 
been  contracted  for  the  repair,  fitting  out  and  provisioning  for  the  last  voyage;  — 
8.  The  amounts  lent  on  bottomry  before  the  sailing  of  the  ship,  on  the  huU,  keel, 
and  tackle,  for  repair,  provision,  armament  and  equipment ;  —  9.  The  premium  for 
insurances  effected  for  the  last  voyage,  on  the  hull,  keel  and  tackle  of  the  ship;  — 
10.  Damages  due  to  shippers  for  default  of  dehvery,  loss  or  damage  of  their  goods, 
occasioned  by  neghgence  of  the  captain  or  crew;  —  11.  Other  charges  to  which  the 
ship  may  be  specially  subject. 

Privileged  claims  included  under  the  same  number  shall  share  between  themselves 
proportionately  in  case  of  deficiency. 

619.  In  order  to  enjoy  the  preference,  the  claims  set  forth  in  the  preceding 
Article  must  be  proved  by  the  following  methods:  Those  included  under  No.  1,  by 
valuations  approved  by  the  competent  Courts;  —  Those  of  No.  2,  by  certificate  of 
the  authority  which  controlled  the  operation ;  and  in  default  thereof  by  a  report  approv- 
ed by  the  Commercial  Judge;  —  Those  of  No.  3,  by  certificates  of  the  respective 
Chiefs  of  Customs ;  —  Those  of  No.  4,  by  a  report  approved  by  the  Commercial  Judge; 

—  Those  of  No.  5,  by  the  settlement  effected  by  the  Captain  of  the  Port  on  inspection 
of  the  hsts  and  books  of  account  of  the  ship,  and  approved  by  the  Commercial  Court ; 

—  Those  of  No.  6,  by  the  receipts  signed  by  the  captain,  and  by  his  reports,  con- 
firmed by  a  copy  of  the  order  which  warrants  the  necessity  of  the  expense,  authen- 
ticated by  the  principal  members  of  the  crew;  —  Those  of  No.  7,  the  sale  of  the  ship, 
by  the  pubhc  document  in  which  the  contract  is  set  forth;  expenses  of  construction 
and  others,  when  the  ship  has  not  made  a  voyage,  by  a  statement  signed  before 
witnesses,  by  the  creditors  and  by  the  owner  and  managing  owner  of  the  ship;  the 
expenses  incurred  for  the  last  voyage,  by  invoices  of  the  providers  with  the  receipt 
of  the  captain  at  the  foot,  provided  that  such  invoices  have  been  lodged  in  duplicate 
in  the  Customs-House,  either  before  the  departure  of  the  ship,  or  within  three  days 
immediately  following;  —  Those  of  No.  8,  by  the  document  which  proves  the  contract 
registered  or  lodged,  accordiug  to  art.  815;  —  Those  of  No.  9,  by  the  poHcies  or  by 
entries  in  the  books  of  the  brokers ;  —  Those  of  No.  10,  by  judicial  decrees  or  arbrital 
awards;  —  Those  of  No.  11,  by  pubhc  document,  which  shall  be  noted  in  the  ship's 
certificate  by  the  Administrator  of  the  particular  Customs  House  in  Ecuador,  or  by 
the  Ecuadorian  Consul  in  a  foreign  country,  and  in  default  thereof  by  any  local 
authority. 

620.  The  habiUty  of  the  ship  in  favour  of  creditors  is  discharged:  1.  By  the  sale 
of  the  ship,  made  under  order  of  the  Court;  —  2.  When  after  a  private  sale  the  ship 
has  started  on  a  voyage,  despatched  in  the  name  and  at  the  risk  of  the  buyer,  and 
sixty  days  have  elapsed  from  the  saihng,  without  the  creditors  of  the  vendor  having 
raised  any  objection. 

The  objection  only  avails  the  creditor  who  makes  it. 

621.  If  the  private  sale  of  a  ship  is  made  whilst  the  voyage  is  proceeding,  the 
creditors  of  the  vendor  preserve  their  rights  in  respect  thereof  or  of  the  price;  but 
they  shall  be  extinguished,  if  after  the  ship  has  returned  to  the  port,  there  is  a  sailing 
therefrom  within  the  meaning  of  No.  2  of  the  preceding  article. 

622.  In  case  of  the  bankruptcy  of  the  owner,  the  creditors  on  account  of  the 
ship  shall  be  preferred  as  regards  the  price  thereof,  to  the  other  creditors  of  the 
estate. 
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623.  Pendientes  las  responsabilidades  de  la  nave,  los  acreedores  privilegiadoa 
6  comunes  podran  solicitar  la  rescision  de  la  venta  privada,  por  falta  del  pago  del 
precio  6  por  haber  sido  ejecutada  la  venta  en  fraude  de  sus  derechos. 

624.  La  nave  cargada  que  este  para  darse  a  la  vela,  despues  de  haber  reci- 
bido  el  capitan  los  despachos  necesarios  para  su  salida,  no  puede  ser  embargada  a 
soHcitud  de  ningun  acreedor,  a  menos  que  la  accion  provenga  de  suministraciones 
hechas  para  aprestarla  y  proveerla  para  ese  mismo  viaje.  El  embargo  se  suspendera 
si  se  diere  fianza  suficiente. 

625.  No  estdn  sujetas  a  embargo  las  naves  extranjeras  surtas  en  puertos  ecua- 
torianos,  sino  por  deudas  contraidas  en  el  territorio  del  Ecuador,  por  causa  6  en 
utilidad  de  las  mismas  naves. 

Titulo  II.    De  los  propietarios  de  la  nave. 

626.  Toda  persona  con  capacidad  legal  para  adquirir  puede  ser  propietaria 
de  nave  ecuatoriana;  pero  para  hacerla  ijavegar,  deben  previamente  cumpHr  las 
prescripciones  de  la  ley  sobre  naturalizacion  y  arqueo  de  buques. 

627.  Cuando  la  nave  pertenezca  d  varios  participes,  se  seguira  el  voto  de  la 
mayoria  en  toda  deliberacion  que  conciema  al  interes  comun.  Constituye  mayoria 
una  porcion  de  interns  en  la  nave  que  exceda  de  la  mitad  de  su  valor. 

628.  Los  propietarios  de  nave  son  responsables  oivUmente  de  los  actos  del 
capitan  y  de  las  obUgaciones  que  contraiga  con  relacion  a  la  nave  y  a  la  expedicion, 
pero  podran  Ubertarse  de  esta  responsabiUdad  haciendo  abandono  de  sus  intereses, 
en  la  nave  y  en  sus  fletes. 

El  capitan  que  fuere  propietario  6  copropietario  de  la  nave,  no  podra  hacer 
abandono  de  eUa. 

629.  El  duefio  de  una  nave  armada  en  guerra  que  no  participa  6  no  es  com- 
plice de  los  excesos  6  delitos  que  cometa  en  alta  mar  la  gente  de  guerra  6  la  tripu- 
lacion,  solo  es  responsable  de  la  indemnizacion  por  tales  actos  hasta  la  cantidad 
porque  haya  afianzado,  ademas  del  valor  de  la  nave  y  de  sus  fletes. 

Titulo  III.    Del  Capitan. 

630.  El  capitan  es  el  encargado  del  gobiemo  y  la  direccion  de  la  nave,  mediante 
una  retribuoion. 

Es  tambien  factor  del  propietario  de  la  nave  y  representante  de  los  cargadores 
en  todo  lo  relative  al  interes  de  la  nave  y  su  carga,  y  al  resultado  de  la  expedicion. 

631.  El  capitan  es  de  Ubre  nombramiento  del  propietario,  quien  puede  asi- 
mismo  despedirlo. 

Si  el  capitan  despedido  fuere  copropietario  de  la  nave,  puede  exigir  que  los 
demas  participes  le  compren  al  contado  su  parte,  avaluada  por  peritos. 

632.  Toca  al  capitan  escoger  las  personas  que  deben  componer  la  tripulacion 
de  acuerdo  con  el  propietario  en  cuanto  al  numero  y  calidad  de  los  que  deban  for- 
marla. 

633.  El  capitan  es  civilmente  responsable  por  culpa,  impericia  6  negligencia 
en  el  cumpUmiento  de  sus  deberes,  sin  perjuicio  del  procedimiento  criminal  a  que 
se  haga  acreedor  por  fraude  6  dolo. 

Es  tambien  responsable  de  los  robos  cometidos  por  la  tripulacion,  salvo  sus 
derechos  contra  los  culpados,  y  de  los  danos  causados  por  las  rinas  de  la  gente  de 
mar,  y  por  sus  faltas  en  el  servicio  de  la  nave,  a  menos  que  justifique  que  puso  en 
ejercicio  su  autoridad  para  precaverlas,  impedirlas  y  corregirlas  oportunamente. 

634.  Antes  de  admitir  carga  a  bordo,  el  capitan  debe  reconocer  6  hacer  reconocer 
la  nave  en  la  forma  que  determinan  los  reglamentos  de  marina;  y  no  se  prestara 
a  dirigir  el  viaje,  si  la  nave  no  estuviere  en  estado  de  navegar  con  seguridad. 

635.  El  capitan  ti  otro  encargado  bajo  su  responsabUidad,  debe  dar  recibos 
provisionales  de  los  objetos  cuya  conduccion  toma  a  su  cargo,  con  especiticacion 
de  los  encases,  marcas  y  ntimeros  cuando  Ueguen  a  bordo  de  su  nave,  para  cambiar- 
los  oportunamente  por  los  conocimientos  de  que  se  hablara. 

636.  Se  considerara  que  los  objetos  ban  sido  embarcados  en  buena  condici6n, 
cuando  no  se  haga  mencion  especial  de  lo  contrario. 
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623.  While  the  liabilities  of  the  ship  are  pending,  preferred  or  ordinary  creditors 
can  apply  for  rescission  of  the  private  sale  on  failure  of  payment  of  the  price,  or  on 
the  ground  of  the  sale  having  been  effected  in  fraud  of  their  rights. 

624.  The  laden  ship  which  is  about  to  sail,  after  the  captain  has  received  the 
papers  necessary  for  sailing,  cannot  be  arrested  on  the  appHcation  of  any  creditor, 
unless  the  action  arises  from  supplies  delivered  for  the  equipment  and  provisioning 
thereof  for  that  same  voyage.  The  embargo  shaU  be  suspended  if  sufficient  security 
is  given. 

625.  Foreign  ships  lying  in  Ecuadorian  ports  are  not  subject  to  seizure  except 
for  debts  contracted  in  the  territory  of  Ecuador  for  the  purposes  or  use  of  such  ships. 

Title  11.    Of  the  Owners  of  Ships. 

626.  Every  person  having  legal  capacity  to  acquire  can  be  owner  of  an  Ecua- 
dorian ship ;  but  in  order  to  navigate  the  same  he  must  first  comply  with  the  provisions 
of  the  Law  on  naturahzation  and  survey  of  ships. 

627.  When  the  ship  belongs  to  several  co-owners,  the  decision  of  the  majority 
shall  be  followed  in  every  discussion  which  relates  to  the  common  interest.  A  share 
in  the  interest  in  the  ship  which  exceeds  one  haK  of  the  value  thereof  constitutes 
the  majority. 

628.  The  owners  of  ships  are  civiUy  responsible  for  the  acts  of  the  captain  and 
for  the  obligations  which  he  contracts  in  regard  to  the  ship  and  the  venture;  they 
can,  however,  free  themselves  from  such  responsibihty  by  declaring  abandonment 
of  their  interest  in  the  ship  and  freight  thereof. 

The  captain  who  is  owner  or  co-owner  of  the  ship  may  not  declare  abandon- 
ment of  his  interest. 

629.  The  owner  of  a  ship  armed  for  warUke  operations  who  does  not  share  and  is 
not  party  to  the  excesses  or  wrongs  which  the  marines  or  crew  may  commit  on  the 
high  seas,  is  only  responsible  for  such  acts  up  to  the  amount  for  which  he  has  given 
a  guarantee  in  addition  to  the  value  of  the  ship  and  her  freights. 

Title  III.    Of  the  Captain. 

630.  The  captain  is  the  person  entrusted  with  the  control  and  direction  of  the 
ship,  in  return  for  a  remuneration. 

He  is  also  managing  agent  for  the  owner  of  the  ship  and  representative  of  the 
shippers  in  all  relating  to  the  interests  of  ship  and  cargo,  and  the  outcome  of  the 
venture. 

631.  The  captain  is  at  the  free  nomination  of  the  owner,  who  can  also  dismiss 
him. 

If  a  dismissed  captain  should  be  co-owner  of  the  ship,  he  can  insist  that  the 
other  co-owners  purchase  his  share  from  him  for  cash,  at  expert  valuation. 

632.  It  is  for  the  captain  to  select  the  persons  to  compose  the  crew,  in  agree- 
ment with  the  owner,  in  so  far  as  concerns  the  number  and  quaUty  of  those  who 
must  form  it. 

633.  The  captain  is  civilly  responsible  for  default  (culpa),  imskiKulness  or  negU- 
gence  in  the  fulfilment  of  his  duties,  without  prejudice  to  criminal  proceedings 
which  the  injiured  party  may  institute  for  fraud  or  deceit. 

He  is  also  responsible  for  thefts  committed  by  the  crew,  saving  his  rights  against 
the  guilty  parties;  and  for  damages  caused  by  the  misconduct  of  the  seamen,  and 
for  their  neglect  in  the  service  of  the  ship,  unless  he  proves  that  he  put  into  force 
his  authority  to  prevent,  hinder,  or  correct  them  in  due  time. 

634.  Before  allowing  cargo  on  board  the  captain  must  examine  the  ship  or  cause 
her  to  be  examined,  in  the  manner  directed  by  the  maritime  regulations ;  and  shall  not 
lend  himself  to  undertake  the  voyage,  if  the  ship  should  not  be  in  a  condition  to 
navigate  with  safety. 

635.  The  captain  or  other  person  entrusted  under  his  responsibihty  must  give 
provisional  receipts  for  the  articles,  the  carriage  of  which  he  takes  to  his  charge, 
specifying  the  casks,  marks  and  numbers,  when  they  arrive  on  board  his  ship,  in 
order  to  exchange  them  in  due  course  for  the  bills  of  lading  hereinafter  mentioned. 

636.  It  shall  be  assumed  that  the  articles  have  been  loaded  in  good  condition 
when  no  special  mention  is  made  to  the  contrary. 
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637.  El  capitan  es  responsable  del  deterioro  6  p6rdida  que  sufra  la  nave  6  el 
cargamento,  a  menos  que  provengan  de  vicio  propio  de  la  cosa,  6  de  culpa  del  em- 
barcador,  de  casos  fortuitos  6  de  fuerza  mayor. 

La  prueba  de  estos  casos  corresponde  al  capitan. 

638.  El  capitdn  que  cargare  mercaderias  sobre  la  cubierta  de  la  nave  sin  con- 
sentimiento  del  cargador,  sera  responsable  de  todos  los  perjuicios  que  sobrevengan. 

Esta  disposicion  no  es  aplicable  al  comercio  de  cabotaje. 

639.  No  podrd  el  capitan  cargar  objetos  por  su  propia  cuenta  sin  pagar  el  flete 
y  sin  consentimiento  del  propietario,  6  sin  el  de  los  fletadores,  si  la  nave  fuere  fletada 
en  su  totalidad. 

640.  El  capitan  que  navegare  por  cuenta  de  participacion  en  las  utilidades, 
no  podra  hacer  trafico  alguno  por  su  cuenta  particular. 

En  caso  de  contravencion,  perdera  los  objetos  que  haya  embarcado,  y  se  apU- 
caran  en  beneficio  de  los  demas  interesados ;  independientemente  de  la  responsabili- 
dad  del  capitan  por  los  demas  perjuicios  que  cause. 

641.  Tan  luego  como  este  cargada  la  nave  y  provista  de  todo  lo  necesario,  el 
capitan  debera  emprender  el  viaje  en  el  primer  momento  favorable,  so  pena  de 
responder  por  los  danos  y  perjuicios  que  la  demora  cause  a  los  propietarios  de  la 
nave  y  a  los  cargadores. 

642.  Estando  ya  lista  una  nave  para  darse  a  la  vela,  el  capitan  y  los  individuos 
de  la  tripulacion  no  pueden  ser  detenidos  por  deudas,  excepto  cuando  hayan  sido 
contraidas  por  raz6n  de  ese  viaje;  y  aun  en  este  caso  quedan  libres,  dando  fianza. 

643.  Durante  el  viaje  debe  el  capitan  informar  al  propietario,  cuantas  veces 
pueda,  sobre  el  viaje  y  el  estado  del  buque. 

644.  En  el  lugar  donde  morare  el  propietario  de  la  nave,  no  podra  el  capitan, 
sin  consentimiento  de  aquel,  hacer  reparos,  ni  comprar  velas,  cordajes  u  otras  cosas 
para  la  nave,  ni  tomar  dinero  sobre  su  casco,  ni  fletarla. 

645.  Si  estando  el  capitan  en  un  mismo  lugar  con  el  propietario,  se  haUare 
sin  los  medios  necesarios  para  despachar  la  nave  fletada  6  cargada,  requerira  al 
al  propietario  ante  el  Juez  de  Comercio  y,  en  su  defecto,  ante  cualquier  Juez  civil  de 
primera  instancia,  para  que  suministre  los  f ondos ;  y  en  caso  de  que  no  los  consigne 
dentro  de  veinticuatro  boras,  podra  el  capitan,  con  autorizacion  del  propio  juez, 
tomar  por  contrato  a  la  gruesa,  6  por  otra  especie  de  prestamo,  el  dinero  necesario 
por  cuenta  de  la  nave. 

646.  Siempre  que  el  capitan,  durante  el  viaje,  se  halle  sin  medios  para  costear 
en  casos  urgentes  las  reparaciones  6  la  provision  de  cosas  necesarias  a  la  nave,  des- 
pufe  de  hacer  constar  la  urgencia  en  una  diUgencia  firmada  por  los  principales 
individuos  de  la  tripulacion,  podra  tomar  prestado  a  la  gruesa,  sobre  el  casco,  quiUa 
y  aparejos  de  la  nave,  6  vender  6  empenar  mercaderias  suficientes,  del  propietario, 
con  preferencia,  y  en  su  defecto,  de  otros,  previa  autorizacion  del  Juez  en  el  Ecuador 
y  del  Consul  e  uatoriano  en  pais  extranjero,  y  en  su  falta,  de  autoridad  que  conozca 
en  asuntos  mercantiles. 

El  propietario  de  la  nave  es  responsable  de  las  mercaderias  empenadas  6  ven- 
didas,  con  arreglo  al  precio  corriente  de  las  de  igual  especie  y  caUdad  en  el  lugar  y 
tiempo  de  la  descarga;  6  con  arreglo  al  precio  a  que  fueron  vendidas,  si  no  Uegare 
la  nave  a  su  destine. 

647.  El  capitan  no  tiene  facultad  para  vender  la  nave  sin  poder  especial  del 
propietario,  excepto  el  caso  de  probarse,  en  forma  legal,  la  incapacidad  de  ella  para 
navegar. 

648.  Antes  de  salir  de  un  puerto  distinto  del  lugar  en  que  reside  el  propietario, 
el  capitan  le  deber4  dirigir  por  la  via  mas  corta  una  noticia  firmada  en  que  exprese 
los  efectos  cargados,  el  precio  de  los  que  61  hubiera  cargado  por  cuenta  del  pro- 
pietario, las' cantidades  que  hubiera  tornado  prestadas,  el  interes  de  ellas  y  los  nom- 
bres  y  domicilios  de  los  prestamistas. 

649.  El  capitdn  podra  hacer  asegurar  el  valor  de  los  objetos  que  hubiere  em- 
barcado por  cuenta  del  propietario  y  las  cantidades  que  hubiere  invertido  por 
cuenta  de  la  nave;  pero  dando  aviso  de  haberlo  heoho  al  remitir  la  noticia  de  que 
trata  el  articulo  anterior. 

650.  En  caso  de  naufragio,  averia  6  arribada  forzosa,  el  capitan  esta  en  la 
obUgacion,  con  los  ofioiales  e  individuos  de  la  tripulacion,  de  dar  por  escrito  un 
informe  sobre  todas  las  circunstancias  del  suceso,  dentro  de  las  veinticuatro  horas 
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637.  The  captain  is  responsible  for  damage  or  loss  sustained  by  ship  or  cargo, 
unless  it  arises  from  inherent  vice  in  the  thing  or  neghgence  of  the  shipper,  fortui- 
tous events,  or  force  majeure. 

The  proof  in  such  cases  lies  on  the  captain. 

638.  A  captain  who  loads  goods  on  the  deck  of  the  ship  without  the  consent 
of  the  shipper,  shall  be  responsible  for  all  the  losses  which  may  supervene. 

This  provision  does  not  apply  to  the  coasting  trade. 

639.  The  captain  may  not  load  articles  for  his  own  profit  without  paying  the 
freight  and  without  the  assent  of  the  owner ;  or  without  that  of  the  charterers,  &  the 
ship  should  be  chartered  as  a  whole. 

640.  A  captain  who  navigates  on  the  terms  of  a  share  in  the  profits  may 
not  trade  for  his  own  private  account. 

In  case  of  contravention,  he  shall  lose  the  articles  which  he  may  have  embarked 
and  they  shall  be  apphed  for  the  benefit  of  the  others  concerned,  independently 
of  the  MabiHty  of  the  captain  for  the  other  damage  he  may  cause. 

641.  As  soon  as  the  ship  is  loaded  and  provided  with  everything  necessary,  the 
captain  must  undertake  the  voyage  at  the  first  favourable  moment,  under  pain 
of  habihty  for  the  expenses  and  losses  which  the  delay  may  cause  to  the  owners 
of  the  ship  and  the  shippers. 

642.  When  the  ship's  papers  are  in  order  for  saiUng,  the  captain  and  the  mem- 
bers of  the  crew  cannot  be  detained  for  debt,  unless  for  such  debts  as  have  been 
contracted  on  account  of  that  voyage;  and  even  in  that  case  they  become  free  on 
giving  security. 

643.  Dining  the  voyage  the  captaia  must  report  to  the  owner,  whenever  oppor- 
tunity occurs,  as  to  the  voyage  and  state  of  the  ship. 

644.  In  the  place  where  the  owner  of  the  ship  lives,  the  captain  shall  not  be 
entitled  without  his  consent  to  make  repairs,  to  buy  sails,  rigging  or  other  things 
for  the  ship,  or  borrow  money  upon  the  hull,  or  enter  into  contracts  of  affreightment. 

645.  If  the  captain  is  in  the  same  place  as  the  owner,  and  he  finds  himself 
without  the  means  necessary  for  the  despatch  of  the  ship  freighted  and  loaded,  he 
shall  call  upon  the  owner  before  the  Commercial  Judge,  and  faihng  him,  any  other 
civil  Judge  of  first  instance,  to  supply  the  funds ;  and  in  the  event  of  his  not  supplying 
them  within  twenty-four  hours,  the  captain  may  with  the  authority  of  the  appro- 
priate Judge,  obtain  by  bottomry  contract  or  other  method  of  advance,  the  money 
necessary  for  account  of  the  ship. 

646.  Whenever  the  captain,  during  the  voyage,  finds  himself  without  means 
to  meet  in  urgent  cases  the  repairs  or  provisioning  necessary  for  the  ship,  he  shall, 
after  having  stated  the  urgency  in  a  report  signed  by  the  principal  members  of  the 
crew,  obtain  a  bottomry  advance  on  the  security  of  the  hull,  keel  and  tackle  of 
the  ship,  or  seU  or  pledge  sufficient  goods,  those  of  the  owner  for  preference  and 
faihng  the  same  those  of  others,  after  the  authorisation  of  the  Judge  in  Ecuador, 
and  of  the  Ecuadorian  Consul  in  a  foreign  country,  and  in  his  absence,  of  the 
authority  which  has  cognizance  of  commercial  affairs. 

The  owner  of  the  ship  is  responsible  for  the  goods  pledged  or  sold,  according 
to  the  current  prices  of  those  of  the  Uke  kind  and  quaUty  at  the  place  and  time  of 
the  unloading;  or  according  to  the  price  at  which  they  were  sold,  if  the  ship  should 
not  reach  her  destination. 

647.  The  captain  has  no  power  to  sell  the  ship,  without  the  special  authority 
of  the  owner,  ruiless  he  is  able  to  prove  in  legal  form  that  she  was  unfit  for  navigation. 

648.  Before  sailing  from  a  port  different  from  the  place  in  which  the  owner 
resides,  the  captain  must  despatch  by  the  shortest  route,  a  signed  note  setting  forth 
the  goods  loaded,  the  price  of  those  which  he  has  loaded  on  account  of  the  owner, 
the  amounts  which  he  has  obtained  on  bottomry,  the  interest  thereon,  and  the  names 
and  addresses  of  the  lenders. 

649.  The  captain  can  insure  the  value  of  the  goods  which  he  has  embarked 
on  account  of  the  owner,  and  the  amounts  which  he  has  obtained  on  account 
of  the  ship ;  but  must  report  having  done  so  in  transmitting  the  notice  mentioned  in 
the  preceding  article. 

650.  In  the  event  of  shipwreck,  damage  or  refuge  in  distress,  the  captain  is 
under  the  obligation,  together  with  the  officers  and  members  of  the  crew,  of  giving, 
in  writing  a  report,  on  aU  the  circumstances  of  the  event,  within  twenty-four  horns 
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de  su  llegada  a  un  puerto  cualquiera.  El  informe  se  ratificara  bajo  juramento,  en 
los  puertos  de  la  Republica,  ante  el  Juez  de  Comercio,  y  en  su  falta,  ante  otro  Juez, 
y  en  paises  extranjeros,  ante  el  Consul  ecuatoriano,  y  en  falta  de  este,  ante  la  autori- 
dad  competente  del  lugar. 

El  capltan  tomara  dos  copias  certificadas  del  informe  de  que  trata  el  inciso 
anterior  y  de  las  diUgencias  subsecuentes ;  remitira  por  la  via  mas  directa  una  de 
«l]as  al  propietario  del  buque,  y  guardara  la  otra  para  que  sirva  de  comprobaiite 
al  rendir  cuentas.  Las  partes  interesadas  podran  siempre  rendir  prueba  en  contrario. 

651.  Despues  de  cada  viaje,  el  capitan  debe  rendir,  al  propietario  de  la  nave, 
cuenta  comprobada  de  sus  operaciones  en  el  viaje;  y  entregar  el  saldo  favorable 
al  propietario. 

652.  El  propietario  debe  examinar  la  cuenta  inmediatamente,  aprobarla,  si 
esta  exacta,  y  pagar  sin  demora  el  saldo,  si  este  fuere  favorable  al  capitan. 

Tifulo  IV.    De  los  contratos  de  la  gente  de  mar. 

653.  En  el  contrato  entre  el  capitan  y  los  oficiales  y  demas  individuos  de  la 
tripulacion,  estos  se  comprometen  a  prestar  sus  servicios  para  hacer  uno  6  varies 
viajes,  cada  uno  en  su  cafidad,  mediante  una  retribucion  convenida,  ya  de  cantidad 
fija  por  mes  6  por  viaje,  ya  de  una  parte  en  los  fletes  6  en  las  utUidades,  y  el  capitan 
a  darles  lo  que  les  corresponda,  segun  el  contrato  y  segun  la  ley. 

Estas  obligaciones  reciprocas  deben  hacerse  constar  en  el  rol;  pero  a  falta  de 
«ste,  se  admite  cualquiera  otra  especie  de  prueba. 

654.  Es  prohibido  a  la  gente  de  mar  poner  carga  a  bordo  de  la  nave  por  su 
propia  cuenta,  sin  permiso  del  capitan  y  sin  pagar  el  flete. 

655.  Si  el  viaje  convenido  no  tuviere  lugar  por  hechos  de  los  propietarios, 
del  capitan  6  de  los  fletadores,  los  hombres  de  mar  podran  retener,  como  indenmi- 
zacion,  lo  que  se  les  hubiere  anticipado  a  cuenta  de  sus  sueldos,  6  si  lo  prefieren, 
pedir  un  mes  de  sueldo;  y  si  el  ajuste  fuere  por  viaje,  se  calculara  distribuyendo 
el  salario  convenido  entre  los  dias  de  la  duraci6n  probable  del  viaje,  a  juicio  de 
peritos. 

De  cualquiera  manera  que  se  hubiere  hecho  el  ajuste,  tienen  derecho  a  lo  que 
les  corresponda  por  los  dias  empleados  en  el  apresto  de  la  nave. 

656.  Si  la  interrupcion  del  viaje  tuviere  lugar  despues  de  haber  salido  la  nave 
del  puerto,  recibiran  los  salarios  integros  que  habrian  devengado  si  se  hubiera  rea- 
lizado  todo  el  viaje.  Si  el  ajuste  hubiere  sido  por  mes,  se  calculara  la  duracion  pro- 
bable del  viaje.  Tambien  tendran  derecho  a  que  se  les  proporcione  trasporte  al  lugar 
en  que  debia  terminar  el  viaje,  6  al  punto  de  donde  salio  la  expedicion,  segun  mas 
les  conviniere. 

657.  Si  antes  de  comenzar  el  viaje  ocurriere  interdiccion  de  comercio  con  el 
lugar  a  que  estaba  destinada  la  nave,  6  esta  fuere  embargada  por  orden  del  Gobiemo, 
la  gente  de  mar  solo  tiene  derecho  al  salario  por  los  dias  empleados  en  el  apresto 
de  la  nave;  y  el  contrato  queda  rescindido. 

658.  Si  la  interdiccion  de  comercio  6  el  embargo  de  la  nave  ocurriere  durante 
el  curso  del  viaje,  recibiran  sus  salarios  hasta  que  sean  despedidos,  y  ademas  ten- 
dran el  derecho  de  trasporte,  segun  lo  dispuesto  en  el  art.  656. 

659.  Si  el  viaje  se  prolonga  voluntariamente,  el  salario  de  la  tripulacion  con- 
tratada  por  viaje  se  aumenta  en  proporcion;  pero  si  voluntariamente  se  acorta, 
nada  se  les  rebaja. 

660.  Si  la  gente  de  la  tripulacion  hubiere  sido  contratada  por  una  parte  de  las 
utilidades  sobre  el  cargamento  6  sobre  el  flete,  no  tiene  derecho  a  indemnizacion 
alguna  por  la  ruptura,  demora  6  prolongacion  del  viaje,  causados  por  fuerza  mayor; 
pero  si  proviene  de  hechos  de  los  cargadores,  tiene  derecho  a  su  parte  proporcional 
en  las  indemnizaciones  que  6stos  tengan  que  pagar,  y  si  proviene  de  hechos  del 
capitan,  6  propietario  del  buque,  estos  estan  obUgados  a  indemnizarla. 

661.  Si  la  gente  de  la  tripulacion  hubiere  sido  contratada  para  varios  viajes, 
puede  exigir  el  pago  de  sus  salarios  despu6s  de  terminado  cada  viaje. 

662.  En  el  caso  de  p^rdida  total  de  la  nave  y  del  cargamento  por  naufragio 
o  apresamiento,  la  gente  de  la  tripulacion  queda  sin  acci6n  a  sus  salarios,  reteniendo 
las  anticipaciones  que  hubiere  recibido. 
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of  arrival  at  any  port.  The  report  shall  be  confirmed  under  oath,  in  the  ports  of  the 
Bepublic  before  the  Commercial  Judge,  and  failing  him,  before  another  Judge; 
and  in  foreign  countries  before  the  Ecuadorian  Consul,  and  faihng  him,  before  the 
competent  local  authority. 

The  captain  shall  take  two  authenticated  copies  of  the  report  mentioned  in  the 
preceding  paragraph  and  of  the  subsequent  proceedings ;  he  shall  transmit,  by  the 
most  direct  route,  one  of  them  to  the  owner  of  the  ship,  and  shall  preserve  the 
other  to  serve  as  a  voucher  on  the  rendering  of  accounts.  Parties  concerned  can  always 
advance  proof  to  the  contrary. 

651.  After  each  voyage  the  captain  must  render  to  the  owner  of  the  ship  an 
account,  vouched,  regarding  his  operations  on  the  voyage,  and  hand  over  the  balance 
found  in  favour  of  the  owner. 

652.  The  owner  must  forthwith  examine  the  account,  approve  it  if  it  be  correct, 
and  without  delay  pay  the  balance,  if  it  should  be  in  favour  of  the  captain. 

Title  IV.    Of  the  Contracts  of  Seamen. 

653.  In  the  contract  between  the  captain  and  the  officers  and  other  members 
of  the  crew,  they  are  bound  to  afford  their  services  to  make  one  or  several  voyages, 
each  one  according  to  his  condition,  in  return  for  an  agreed  remuneration,  either 
of  a  fixed  amount  by  the  month  or  voyage,  or  of  a  proportion  of  the  freight  or 
of  the  profits ;  and  the  captain  to  give  them  what  is  due  to  them  according  to  contract 
or  according  to  law. 

Such  mutual  obligations  must  be  made  clear  on  the  roll ;  but  in  default  thereof, 
any  other  method  of  proof  is  admissible. 

654.  It  is  forbidden  to  the  seamen  to  place  cargo  on  board  the  ship  on  their 
own  account,  without  the  permission  of  the  captain  and  the  payment  of  freight. 

655.  If  the  agreed  voyage  should  not  take  place  by  reason  of  the  conduct  of 
the  owners,  of  the  captain  or  of  the  freighters,  the  seamen  can  retain  as  compensation 
what  has  been  advanced  to  them  on  account  of  wages,  or  if  they  should  prefer  it 
they  can  demand  a  month's  wages;  and  if  the  agreement  should  be  by  the  voyage 
it  shall  be  calculated  by  distributing  the  agreed  wages  over  the  days  of  the  probable 
duration  of  the  voyage,  according  to  the  opinion  of  experts. 

In  whatever  manner  the  agreement  should  be  made,  they  have  the  right  to  what 
is  due  to  them  for  the  days  employed  iu  the  preparation  of  the  ship. 

656.  If  the  interruption  of  the  voyage  should  take  place  after  the  saihng  of  the 
ship  from  the  port,  they  shaU  receive  the  whole  wages  which  they  would  have  earned 
if  the  voyage  had  been  effected.  If  the  agreement  should  be  made  by  the  month, 
it  shall  be  calculated  according  to  the  probable  duration  of  the  voyage.  They  shall 
also  have  the  right  to  be  conveyed  to  the  place  in  which  the  voyage  ought  to  terminate 
or  the  point  from  which  the  venture  started,  whichever  should  best  suit  them. 

657.  If  before  the  commencement  of  the  voyage  an  interdiction  of  commerce 
should  occur  with  the  place  to  which  the  ship  is  bound  or  the  ship  should  be  seized 
by  order  of  the  Government,  the  seamen  have  only  the  right  to  wages  for  the  days 
spent  on  the  preparation  of  the  ship,  and  the  contract  becomes  rescinded. 

658.  If  the  interdiction  of  commerce  or  the  seizure  of  the  ship  should  occur  during 
the  course  of  the  voyage,  they  shall  receive  their  wages  up  to  the  time  of  their  being 
discharged;  and  further  they  shall  have  the  right  of  conveyance,  according  to 
the  provision  of  art.  656. 

659.  If  the  voyage  is  prolonged  voluntarily,  the  wages  of  the  crew  contracted 
for  the  voyage  are  proportionately  increased ;  but  if  it  is  shortened  voluntarily  they 
are  not  to  be  reduced. 

660.  If  the  crew  have  engaged  themselves  for  a  share  of  the  profits  on  the 
cargo  or  on  the  freight,  they  have  no  right  to  any  compensation  for  the  abandon- 
ment, delay  or  prolongation  of  the  voyage  caused  by  force  majeure;  but  if  it 
should  arise  from  acts  of  the  shippers,  they  have  the  right  to  their  proportionate 
share  in  the  damages  which  the  latter  have  to  pay;  and  if  it  arises  from  acts  of  the 
captain  or  owner  of  the  ship,  the  latter  are  obliged  to  compensate  the  crew. 

661.  If  the  crew  should  be  engaged  for  several  voyages,  they  can  enforce  pay- 
ment of  their  wages  after  each  voyage  is  terminated. 

662.  In  the  event  of  total  loss  of  the  ship  and  cargo  by  shipwreck  or  seizure, 
the  crew  remain  without  any  right  of  action  for  wages,  retaining  the  advances 
which  they  have  already  received. 
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663.  Si  se  salva  alguna  parte  de  la  nave  6  del  cargamento,  los  marineros  con- 
tratados  por  mes  6  por  viaje,  recibiran,  del  producto  de  los  restos  salvados  de  la 
nave,  sus  salarios  hasta  el  dia  de  la  perdida;  y  si  ese  producto  no  alcanzare,  seran 
pagados  subsidiariamente  del  flete. 

Los  contratados  por  una  parte  del  flete,  seran  pagados  de  sus  salarios  solo  sobre 
el  flete,  en  proporcion  del  que  cobre  el  capitan. 

664.  Los  marineros,  de  cualquiera  manera  que  hayan  sido  concertados,  tienen 
siempre  derecho  a  salario  por  el  tiempo  que  empleen  en  salvar  los  restos  de  la  nave 
y  los  efectos  naufragados. 

665.  Cualquier  servicio  extraordinario  sera  mencionado  en  el  registro,  y  podra 
dar  lugar  a  una  recompensa  extraordinaria. 

666.  El  marinero  herido  6  contuso  en  servicio  de  la  nave,  6  que  durante  la 
navegacion  cayere  enfermo,  recibira  su  salario,  y  sera  curado  y  asistido  a  expensas 
de  la  nave. 

El  marinero  sera  curado  y  asistido  a  expensas  de  la  nave  y  del  cargamento,  si 
fuere  herido  en  defensa  de  la  nave  contra  enemigos  6  piratas. 

En  caso  de  mutUacion,  el  marinero  sera  indemnizado,  segun  el  convenio  que 
se  celebre,  y,  en  su  defecto,  a  juicio  de  peritos. 

Si  el  marinero  herido  6  enfermo  no  pudiere  continuar  el  viaje,  el  capitan  debera 
dejar  fondos  suficientes  para  su  curacion  y  asistencia.  El  marinero  tendra  derecho 
ademas  a  sus  sueldos ;  y  sus  gastos  de  regreso  le  seran  abonados  de  la  nave,  su  flete, 
y  en  su  caso  del  cargamento. 

667.  Si  la  herida  6  contusion  sobreviniesen  al  marinero  con  ocasion  de  haber 
ido  a  tierra  sin  permiso  competente,  solo  tiene  derecho  4  los  salarios  por  el  tiempo 
servido.  La  curacion  y  asistencia  seran  a  sus  expensas;  y  aun  podra  ser  despedido, 
si  de  lo  contrario  resultare  retardo  en  el  viaje. 

668.  Si  durante  el  viaje  muriere  el  marinero  que  hubiere  sido  ajustado  por 
mes,  sus  salarios  se  le  deberan  hasta  el  dia  de  su  fallecimiento. 

Si  hubiere  sido  ajustado  por  viaje,  se  le  debera  la  mitad,  si  falleciere  en  la  ida, 
y  el  total,  si  fuere  al  regreso. 

Si  hubiere  sido  contratado  por  una  parte  de  las  utUidades  sobre  el  cargamento 
6  sobre  el  flete,  se  le  debera  su  parte  Integra. 

Tambien  se  le  deberan  por  entero  los  salarios  6  utilidades,  si  muriere  en  defensa 
de  la  nave. 

669.  El  marinero  que  fuere  capturado  defendiendo  la  nave  6  con  ocasion 
de  haber  sido  enviado  por  mar  6  por  tierra  en  servicio  de  la  nave,  tiene  derecho 
al  pago  integro  de  sus  salarios  6  utilidades. 

Tiene  ademas  derecho  a  una  indemnizacion,  fljada  por  peritos  para  su  rescate,, 
si  la  nave  llegare  a  buen  puerto. 

El  cargamento  contribuira  con  la  nave  a  dicha  indemnizacion,  si  la  captura, 
hubiere  tenido  lugar  defendiendo  la  nave;  6  habiendo  sido  enviado  el  marinero  en 
servicio  asl  de  la  nave  como  del  cargamento. 

670.  Cuando  el  capitan  despide  a  oficiales  6  marineros  con  causa  legitima, 
debe  pagarles  sus  salarios  convenidos  hasta  el  dia  de  la  despedida,  calculados  segun 
el  camino  hecho. 

Si  la  despedida  tuviere  lugar  antes  de  principiar  el  viaje,  seran  pagados  por 
los  dias  que  hubieren  servido. 

671.  Son  causas  legitimas  de  despedida:  !.»  La  insubordinacion ;  —  2.*  La 
embriaguez  habitual;  —  3.*  Las  rinas  y  cualquier  otro  hecho  que  cause  desorden 
6  escdndalo  a  bordo;  —  4.^  La  revocacion  del  viaje  por  causa  legal;  —  5.*  El 
abandono  de  la  nave  sin  permiso  competente;  y  —  6.^  La  inhabilitacion  para  de- 
sempenar  las  funciones  y  cumphr  los  deberes  de  su  respectivo  cargo. 

672.  El  marinero  que  pruebe  haber  sido  despedido  sin  justa  causa  despues 
de  principiado  el  viaje,  tiene  derecho,  por  via  de  indemnizacion,  a  los  salarios  inte- 
gro s  y  a  los  gastos  de  regreso  al  puerto  en  que  se  embarco.  Esta  indemnizacion  se 
reduce  a  la  tercera  parte  de  los  salarios,  si  el  marinero  fuere  despedido  antes  de  prin-- 
cipiado  el  viaje. 

El  capitan  sujeto  al  pago  de  estas  indemnizaciones  no  tiene  derecho  a  ser  reem- 
bolsado  por  la  nave. 

673.  En  ningun  caso  puede  despedir  el  capitan  a  un  marinero  en  pais  extranjero, 

674.  La  gente  de  mar  puede  rescindir  sus  contratos:  1.°  Por  la  variacion- 
de  destino  de  la  nave  antes  de  principiarse  el  viaje  para  el  cual  se  hubiere  con- 
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663.  If  any  part  of  the  ship  or  cargo  is  salved,  the  seamen  engaged  by  the 
month  or  by  the  voyage  shall  receive  from  the  proceeds  of  the  remains  of  the  ship 
salved,  their  wages  up  to  the  day  of  the  loss;  and  if  such  proceeds  should  not  be 
sufficient,  they  shaU  be  paid  in  the  next  place  out  of  the  freight. 

Those  engaged  for  a  share  of  the  freight  are  paid  in  respect  of  their  wages  as 
against  the  freight  only,  in  proportion  to  that  recovered  by  the  captain. 

664.  The  seamen,  in  whatever  manner  they  may  have  been  engaged,  always 
have  the  right  to  wages  for  the  time  expended  by  them  in  salving  the  remains  of 
the  ship  and  the  effects  wrecked. 

665.  Any  extraordinary  service  shall  be  recorded  on  the  register  and  shall 
be  ground  for  an  extraordinary  remuneration. 

666.  A  seaman  who  is  wounded  or  injured  in  the  service  of  the  ship,  or  who 
during  the  navigation  falls  iU,  shall  receive  his  wages  and  shall  be  treated  and 
tended  at  the  expense  of  the  ship. 

A  seaman  shall  be  treated  and  tended  at  the  expense  of  the  ship  and  cargo  if 
he  is  wounded  in  defence  of  the  ship  against  enemies  or  pirates. 

In  case  of  disablement,  the  seaman  shall  be  compensated,  according  to  the  agree- 
ment he  enters  into;  and  in  default  thereof,  according  to  expert  estimation. 

If  a  wounded  or  sick  seaman  should  not  be  able  to  continue  the  voyage,  the 
captain  must  leave  funds  sufficient  for  his  treatment  and  tending.  In  addition 
the  seaman  shall  have  the  right  to  his  wages;  and  his  expenses  of  return  shaU  be 
paid  to  him  by  the  ship,  the  freight  and  as  the  case  may  be,  the  cargo. 

667.  If  the  wounding  or  injury  should  happen  to  the  seaman  whilst  having 
gone  ashore  without  due  permission,  he  shall  only  have  the  right  to  his  wages  for 
the  time  he  has  served;  the  treatment  and  tending  shall  be  at  his  own  expense; 
and  he  can  even  be  dismissed,  if  delay  of  the  voyage  might  otherwise  occur. 

668.  If  during  the  voyage  a  seaman  dies,  where  he  has  been  engaged  by  the 
month,  his  wages  shall  be  due  to  him  up  to  the  day  of  his  decease. 

If  he  was  engaged  for  the  voyage,  there  shaU  be  due  to  him  one-half,  if  he  dies 
on  the  outward  voyage ;  and  the  whole  if  he  dies  on  the  homeward  voyage.. 

If  he  was  engaged  on  the  terms  of  sharing  profits  on  the  cargo  or  freight,  there 
shall  be  due  to  him  his  whole  share. 

His  whole  wages  and  profits  shall  also  be  due  to  him  if  he  should  die  in  defence 
of  the  ship. 

669.  A  seaman  who  is  captured  while  defending  the  ship,  or  when  despatched 
by  sea  or  by  land  in  the  service  of  the  ship,  has  the  right  to  the  full  payment  of  his 
wages  and  profits. 

He  has  also  the  right  of  compensation,  fixed  by  experts,  for  his  ransom  if  the 
ship  should  reach  a  safe  port. 

The  cargo  shall  contribute  together  with  the  ship  to  such  compensation,  if  the 
capture  takes  place  in  defence  of  the  ship,  or  through  the  seaman  having  been  sent 
on  service  either  of  the  ship  or  of  the  cargo. 

670.  When  the  captain  dismisses  officers  or  seamen  on  lawful  grounds  he  must 
pay  them  the  wages  agreed  up  to  the  day  of  the  dismissal,  calculated  according  to 
the  distance  traversed. 

If  the  dismissal  should  take  place  before  the  beginning  of  the  voyage,  they  shall 
be  paid  for  the  days  which  they  have  served. 

671.  Lawful  grounds  for  dismissal  are:  1.  Insubordination;  —  2.  Habitual 
drunkenness ;  —  3.  Brawling  or  any  other  act  causing  disorder  or  scandal;  —  4.  Revo- 
cation of  the  voyage  for  good  cause;  —  5.  Leaving  the  ship  without  permission;  — 
6.  Incapacity  to  fulfil  duties  and  comply  with  the  obUgations  of  their  particular 
employment. 

672.  A  seaman  who  proves  that  he  has  been  dismissed  without  good  cause 
after  the  beginning  of  the  voyage,  has  the  right,  by  way  of  damages,  to  the  whole 
wages  and  the  expenses  of  return  to  the  port  at  which  he  embarked.  Such  damages 
are  reduced  to  the  third  part  of  the  wages,  if  the  seaman  should  be  dismissed  before 
the  beginning  of  the  voyage. 

The  captain  hable  to  the  payment  of  such  damages  has  no  right  to  be  reimbursed 
by  the  ship. 

673.  In  no  case  may  the  captain  dismiss  a  seaman  in  a  foreign  country. 

674.  Seamen  may  rescind  their  contracts  on  the  ground  of :  1.  The  variation  of 
the  destination  of  the  ship  before  the  beginning  of  the  voyage  for  which  they  contrac- 
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tratado;  —  2.°  Por  la  superveniencia  de  una  guerra  que  ponga  la  nave  en  peligro, 
ya  sea  antes  de  principiarse  el  viaje,  ya  despufe  de  principiado;  —  3.°  Por  decla- 
rarse  una  enfermedad  epid^mica  4  bordo,  6  en  el  puerto  del  destine;  —  4.°  Por  la 
muerte  6  despedida  del  capitd.n,  antes  de  la  salida  de  la  nave ;  —  5.  °  Por  la  falta 
de  convoy  cuando  se  hubiere  ajustado  para  manejar  bajo  la  escolta  de  buques  de 
guerra;  y  —  6.°  Por  enfermedad  que  le  inhabilite  para  prestar  el  servicio  a  que  se 
bubiere  comprometido. 

675.  La  gente  de  mar  esta  obligada  a  continuar  sirviendo,  si  el  capitan,  estando 
en  puerto  extranjero,  bace  vela  a  otro  puerto,  aun  cuando  por  esto  se  alargue  el  viaje. 

Los  que  estuvieren  ajustados  por  viaje,  recibiran  en  este  caso  un  aumento  pro- 
porcional  en  sus  salarios. 

676.  Se  prohibe  a  la  gente  de  mar  intentar  toda  especie  de  accion  contra  el  capi- 
tan 6  la  nave  antes  de  terminar  el  viaje,  so  pena  de  perder  integramente  sus  salarios. 

Sin  embargo,  cuando  la  nave  se  baUa  en  un  puerto,  la  gente  que  bubiere  sido 
maltratada  por  el  capitan  6  que  no  bubiere  recibido  la  manutenci6n  conveniente, 
podra  pedir  la  resolucion  de  su  oontrato  ante  el  Consul  de  la  RepubHca  6  ante  la 
autoridad  competente. 

677.  La  nave  y  el  flete  estan  especialmente  afectos  a  los  salarios  de  la  tripu- 
laci6n  y  a  las  indemnizaciones  a  que  esta  tenga  derecbo. 

678.  Todas  las  disposiciones  de  esta  seccion,  concemientes  a  salarios,  indem- 
nizaciones, asistencias  y  rescate,  son  extensivas  al  Capitan,  oficiales  y  demas  indi- 
viduos  de  la  tripulaci6n. 

Titulo  V.    Del  fletamento. 
Seccidn  I.    Del  contrato  de  fletamento. 

679.  El  contrato  de  fletamento  debe  bacerse  por  escrito;  y  si  fuere  por  docu- 
mento  privado,  se  baran  de  el  tantos  ejemplares  cuantas  sean  las  partes  interesadas. 

Debe  expresar:  La  clase,  nombre  y  toneladas  de  la  nave;  —  Su  bandera  y  el 
lugar  de  su  matricula;  —  El  nombre  del  Capitan  y  de  los  contratantes,  y  su  re- 
spectivo  domicibo ;  —  Si  se  fleta  el  todo  6  parte  de  la  nave,  expresandose  la  cabida, 
ntimero  de  toneladas  6  cantidad  de  peso  6  medida  que  se  obligan  respectivamente  a 
cargar  y  recibir;  —  Los  lugares  y  tiempos  convenidos  para  la  carga  y  descarga;  — 
El  precio  convenido  y  el  tiempo  de  su  pago ;  —  La  indenmizacion  que  se  pacte  para 
los  casos  de  demora;  y  —  Cualquiera  otra  eondicion  en  que  convengan  los  con- 
tratantes. 

680.  Si  el  tiempo  de  la  carga  y  de  la  descarga  no  esta  fijado  en  el  contrato, 
se  arregla  segun  el  uso  de  la  plaza  respectiva. 

681.  Si  el  tiempo  y  modo  de  pago  no  estuvieren  fijados  en  el  contrato,  el  flete 
es  exigible  becba  que  sea  la  descarga. 

682.  Las  naves  pueden  ser  fletadas  por  viaje,  por  mes  6  de  cualquier  otra 
manera  en  que  convengan  los  contratantes. 

683.  El  viaje  se  considera  principiado  desde  la  salida  de  la  nave  del  lugar 
donde  principio  a  recibir  su  carga,  6  del  lugar  donde  tomo  el  lastre,  si  debio  salir 
en  lastre. 

684.  Cuando  la  nave  es  fletada  por  mes  no  habiendo  pacto  en  contrario,  se 
entiende  que  el  termino  principia  desde  que  se  bace  a  la  vela. 

685.  Si  el  fletador  no  ba  puesto  a  bordo  carga  alguna  en  el  tiempo  fijado  por 
el  contrato,  6  por  el  uso,  en  su  caso,  el  fletante  puede  a  su  eleccidnr  1.°  Exigir  la 
indenmizacion  que  baya  fijado  el  contrato  para  casos  de  demora,  6  una  que  fijen 
peritos  a  falta  de  convenio ;  —  2.  °  Rescindir  el  contrato  y  exigir  del  fletador  la 
mitad  del  flete  estipulado;  y  —  3.°  Emprender  el  viaje  en  lastre,  setenta  y  dos 
boras  despues  de  baber  hecbo  citar  al  fletador;  y  exigir  de  6ste,  rendidos  el  viaje, 
integros  el  flete  y  las  estadias  a  que  hubiere  lugar. 

686.  Cuando  el  fletador  no  ba  cargado  sino  parte  de  la  carga  en  el  tiempo 
fljado  en  el  contrato,  el  fletante  tiene  derecbo  a  elegir  entre  reclamar  las  indemniza- 
ciones expresadas  en  el  articulo  anterior,  y  emprender  viaje  con  la  parte  del  carga- 
mento  recibido,  en  los  t&minos  expresados  en  el  ntimero  3.  °  del  mismo  articulo. 

687.  Si  la  nave  hubiere  sahdo  del  puerto  con  parte  de  la  carga,  en  virtud  de 
lo  dispuesto  en  el  articulo  anterior,  y  le  sobreviniere  un  caso  de  averia  gruesa,  el 
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ted;  —  2.  The  breaking  out  of  a  war  which  places  the  ship  in  peril,  whether  before 
the  beginning  of  the  voyage,  or  after  its  commencement;  —  3.  Declaration  of 
an  epidemic  sickness  on  board  or  at  the  port  of  destination ;  —  4.  The  death  or  dis- 
missal of  the  captain  before  the  sailing  of  the  ship ;  —  5.  Failure  of  convoy,  when 
they  have  been  engaged  to  sail  under  escort  of  war- vessels;  —  6.  Sickness  which 
disables  them  from  renderiag  the  services  for  which  they  have  bound  themselves. 

675.  Seamen  are  bound  to  continue  to  serve,  if  the  captain  being  in  a  foreign 
port  sets  sail  to  another  port,  although  he  may  thereby  lengthen  the  voyage. 

Those  who  have  engaged  for  the  voyage  shall  in  such  case  receive  a  propor- 
tionate increase  in  their  wages. 

676.  Seaman  are  prohibited  from  bringing  any  kind  of  action  against  the  cap- 
tain or  the  ship  before  the  end  of  the  voyage,  under  pain  of  wholly  losing  their  wages. 

When,  however,  the  ship  is  at  a  port,  seamen  who  have  been  maltreated  by  the 
captain  or  who  have  not  received  due  subsistence,  can  demand  the  rescission  of 
their  contracts  before  the  Consul  of  the  Repubhc  or  the  competent  authority. 

677.  The  ship  and  the  freight  are  specially  charged  with  the  wages  of  the  crew 
and  with  the  compensations  to  which  they  are  entitled. 

678.  AH  the  provisions  of  this  Section  concerning  wages,  compensations,  tending 
and  ransom,  are  extended  to  the  captain,  officers  and  other  members  of  the  crew. 

Title  V.    Of  Affreightment. 
Section  I.     Of  the  Contract  of  Affreightment. 

679.  The  contract  of  affreightment  must  be  made  in  writing;  and  if  it  should 
be  by  private  document,  there  must  be  made  thereof  as  many  duplicates  as  there 
are  parties  interested. 

It  must  state :  The  class,  name  and  tonnage  of  the  ship ;  —  The  flag  and  place 
of  registry;  —  The  name  of  the  captain  and  of  the  contracting  parties;  —  Whether 
the  freight  is  for  the  whole  or  part  of  the  ship,  statiag  the  space,  number  of  tons,  or 
amount  in  weight  or  measure  which  they  are  respectively  boimd  to  load  and  accept ;  — 
The  places  and  times  agreed  on  for  loading  and  discharge ;  —  The  freight  agreed  and 
the  time  of  payment ;  —  The  amount  which  is  agreed  for  cases  of  demurrage ;  — 
Any  other  terms  to  which  the  contractiag  parties  agree. 

680.  If  the  time  of  the  loading  and  discharge  is  not  fixed  in  the  contract,  it 
is  regulated  according  to  the  custom  of  the  particular  locaUty. 

681.  If  the  time  and  method  of  payment  should  not  be  fixed  in  the  contract, 
the  freight  can  be  demanded  when  the  discharge  is  effected. 

682.  Ships  can  be  chartered  for  the  voyage,  by  the  month,  or  ia  any  other 
manner  on  the  which  the  contracting  parties  agree. 

683.  The  voyage  shall  be  considered  begun,  from  the  sailing  of  the  ship  from 
the  place  where  she  began  to  receive  cargo,  or  from  the  place  where  she  took  ballast, 
if  she  had  to  sail  in  ballast. 

684.  When  the  ship  is  chartered  by  the  month,  there  being  no  agreement  to 
the  contrary,  it  is  understood  that  the  period  begins  from  setting  sail. 

685.  If  the  charterer  has  not  placed  on  board  any  cargo  within  the  period 
fixed  by  the  contract  or  by  custom,  as  the  case  may  be,  the  owner  can  at  his  option : 
1.  Claim  the  compensation  which  may  have  been  fixed  in  the  contract  for  cases  of 
demurrage  or  which  in  default  of  agreement  experts  may  fix;  —  2.  Rescind  the 
contract  and  recover  from  the  charterer  half  the  freight  stipulated ;  —  3.  Undertake 
the  voyage  in  ballast,  seventy-two  hours  after  having  notified  the  charterer;  and 
recover  from  the  latter,  after  the  voyage  is  completed,  the  whole  freight  and  any 
demurrage  to  which  there  may  be  a  claim. 

686.  When  the  charterer  has  only  loaded  part  of  the  cargo  in  the  time  fixed 
in  the  contract,  the  owner  has  the  right  to  choose  between  claiming  the  compen- 
sation appointed  in  the  preceding  article  and  undertaking  the  voyage  with  the  part  of 
the  cargo  received,  in  the  terms  expressed  under  the  third  head  of  such  article. 

687.  If  the  ship  has  sailed  from  the  port  with  part  of  the  cargo,  in  virtue  of  the 
provision  of  the  preceding  article,  and  a  case  of  general  average  loss  happens 
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fletante  podra  exigir  del  fletador,  por  contribucion,  las  dos  terceras  partes  de  lo 
que  le  corresponderia  por  lo  que  no  cargo. 

688.  Cuando  el  fletante  tenga  el  derecho  de  hacer  salir  la  nave  con  parte  de 
la  carga,  podra  cargarla  sin  el  consentimiento  del  fletador  para  asegurar  el  flete 
y  la  contribucion  en  el  caso  de  averia  gruesa;  pero  el  beneficio  del  flete  correspon- 
dera  al  fletador;  y  serd  en  su  descargo  la  contribucion  que  en  la  averia  corresponde 
a  estas  mercaderias. 

689.  Si  el  fletador,  sin  haber  cargado  nada,  quiere  rescindir  el  contrato,  antes 
de  veneer  el  termino  estipulado  para  cargar,  podra  hacerlo  pagando  al  fletador  la 
mitad  del  flete  convenido.  Si  hubiere  cargado  algo,  pagara  ademas  los  gastos  de  des- 
carga  y  los  perjuicios  que  cause  esta  operacion. 

Las  reglas  precedentes  son  aplicables  al  desistimiento  del  fletamento  por  viaje 
redondo;  y  si  este  fuere  por  meses,  se  calculara  por  peritos  la  duracion  probable 
del  viaje. 

690.  Si  el  fletador  cargare  mas  de  lo  convenido  en  el  contrato,  pagara  el  flete 
del  exceso,  segtin  el  precio  estipulado  en  el  mismo  contrato. 

691.  El  Capitan  puede  poner  en  tierra,  en  el  lugar  de  la  carga,  los  efectos 
que  encuentre  en  la  nave  embarcados  sin  su  consentimiento,  6  cobrar  por  ellos  el 
flete  mas  alto  que  se  acostumbre  en  la  misma  plaza. 

692.  El  fletante  que  declare  tener  la  nave  mayor  capacidad  que  la  que  tiene, 
es  responsable  de  los  perjuicios  que  ocasione  al  fletador;  salvo  que  el  error  no  exceda 
de  la  cuadragesima  parte,  6  que  la  declaraci6n  este  conforme  con  la  certificacion 
de  arqueo. 

693.  Si  fletada  una  nave  para  ida  y  vuelta  retorna  sin  carga,  6  con  carga  in- 
completa  por  causa  del  fletador,  satisfara  6ste  el  flete  integro. 


El  fletador  esta  en  la  obligacion  de  entregar  al  fletante  6  al  Capitan, 
en  el  termino  de  cuarenta  y  ocho  horas  despues  de  terminada  la  carga,  los  papeles 
y  documentos  prescritos  por  la  ley  para  el  transporte  de  las  mercaderias,  a  menos 
que  haya  convenio  en  contrario. 

Si  el  fletador  no  cumpliere  con  esta  obligacion,  sera  responsable  de  los  danos 
y  perjuicios,  y  el  fletante  6  el  Capitdn  podran  ser  autorizados  por  el  Juez,  segun  las 
circunstancias,  para  descargar  las  mercaderias. 

695.  Siempre  que  la  nave  sufriere  retardo  en  su  salida  6  en  su  navegacion, 
6  en  el  lugar  de  su  descarga,  por  hechos  del  fletador,  sufrira  este  los  gastos  de  la 
demora. 

696.  El  fletante  es  responsable  de  los  danos  y  perjuicios  que  sufra  el  fletador, 
si  la  nave  no  pudiere  recibir  la  carga  en  el  tiempo  fljado  en  el  contrato,  6  si  hubiere 
retardo  en  la  salida,  6  en  la  navegacion,  6  en  el  lugar  de  su  descarga  por  culpa  del 
Capitan  6  del  mismo  fletante. 

697.  Cuando  una  nave  ofrece  tomar  d  flete  la  carga  que  se  presente,  el  fletante 
6  el  Capitan  podran  fijar  el  tiempo  durante  el  cual  la  recibira.  Despues  de  este 
tiempo,  la  nave  debera  salir  con  el  primer  viento  6  con  la  primera  marea  favorable, 
si  no  se  pactare  otra  cosa  entre  el  Capitan  y  los  cargadores. 

698.  Si  una  nave  ofrece  tomar  a  flete  la  carga  que  se  presente,  y  no  han  fijado 
tiempo  para  la  salida,  cada  uno  de  los  cargadores  podra  sacar  su  carga  sin  pagar 
flete,  devolviendo  los  conocimientos  que  se  hubieren  firmado  y  pagando  los  gastos 
de  carga  y  descarga. 

Sin  embargo,  si  la  nave  estuviere  ya  cargada  en  mas  de  las  tres  cuartas  partes 
de  su  cabida,  el  Capitan  esta  en  la  obligacion  de  salir  en  la  primera  ocasion  favo- 
rable, si  lo  exige  la  mayoria  de  los  cargadores,  ocho  dias  despu&  de  la  intimacion 
al  efecto,  sin  que  ninguno  de  los  cargadores  pueda  retirar  su  carga. 

699.  Si  una  nave  fuere  detenida  a  su  salida,  durante  el  viaje  6  en  el  lugar  de  la 
descarga,  por  hecho  6  negligencia  del  fletador  6  de  algtin  cargador,  el  fletador  6 
cargador  seran  responsables  para  con  el  fletante,  el  Capitan  y  los  otros  cargadores, 
de  los  danos  y  perjuicios,  a  los  que  quedan  afectas  las  mercaderias  cargadas. 

700.  Si  la  nave  fuere  detenida  en  el  acto  de  la  salida,  durante  el  viaje  6  en  el 
puerto  de  su  descarga,  por  culpa  del  Capitan,  6ste  sera  responsable  para  con  el 
fletador  y  los  cargadores  de  los  danos  y  perjuicios  que  sufran. 
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thereto,  the  owner  can  claim  from  the  charterer,  by  way  of  contribution,  two  thirds 
of  what  is  due  to  him  iu  respect  of  that  which  he  did  not  load. 

688.  When  the  owner  has  the  right  of  causing  the  ship  to  sail  with  part  of  the 
cargo,  he  can  load  it  without  the  consent  of  the  charterer  in  order  to  assure  the 
freight  and  the  contribution  in  the  event  of  general  average  loss ;  but  the  benefit  of  the 
freight  will  belong  to  the  charterer,  and  the  contribution  which  in  the  general  average 
relates  to  such  goods  shall  be  placed  to  his  credit. 

689.  If  the  charterer,  without  having  loaded  anything,  wishes  to  rescind  the 
contract  before  the  period  of  loading  stipulated  therein  has  matured,  he  shall  be 
entitled  to  do  so  on  paying  the  owner  one-halt  of  the  agreed  freight.  If  he  has  loaded 
anything,  he  shall  in  addition  pay  the  expenses  of  unloading  and  the  losses  caused 
thereby. 

The  preceding  rules  apply  to  withdrawal  from  the  contract  of  affreightment  for 
a  round  voyage;  and  if  it  is  by  the  month,  the  probable  duration  of  the  voyage 
shall  be  calculated  by  experts. 

690.  If  the  charterer  loads  more  than  that  agreed  in  the  contract,  he  shall  pay 
the  freight  for  the  excess  according  to  the  rate  stipulated  in  such  contract. 

691.  The  captaiu  may  land  at  the  place  of  loading,  goods  he  finds  on  the  ship 
embarked  without  his  consent,  or  collect  in  respect  thereof  the  highest  freight  ruling 
ia  that  locahty. 

692.  An  owner  who  declares  that  the  ship  has  a  greater  capacity  than  she  has, 
is  liable  for  the  losses  which  he  occasions  to  the  charterer,  except  where  the  mistake 
does  not  exceed  one  fortieth  part,  or  where  the  declaration  is  in  conformity  with 
the  survey  certificate. 

693.  If  a  ship  chartered  for  outward  and  homeward  voyage,  returns  without 
cargo  or  with  an  incomplete  cargo  on  account  of  the  charterer,  the  latter  shall  satisfy 
the  whole  freight. 

694.  The  charterer  is  under  the  obhgation  of  deHvering  to  the  owner  or  to  the 
captain  within  the  period  of  forty-eight  hours  after  the  termination  of  the  loading, 
the  papers  and  documents  prescribed  by  law  for  the  carriage  of  the  goods,  unless 
there  is  an  agreement  to  the  contrary. 

If  the  charterer  does  not  fulfil  this  obhgation,  he  shall  be  hable  for  any  damages 
and  losses ;  and  the  owner  or  the  captain  may  be  authorized  by  the  Judge,  according 
to  the  circumstances,  to  unload  the  goods. 

695.  Whenever  the  ship  suffers  delay  in  saihng,  during  the  voyage  or  at  the 
place  of  discharge,  through  the  act  of  the  charterer,  the  latter  shall  bear  the  expenses 
of  the  demurrage. 

696.  The  owner  is  hable  for  losses  and  damage  which  the  charterer  sustains 
if  the  ship  is  not  ready  to  receive  the  cargo  at  the  time  fixed  in  the  contract,  or  if 
there  is  delay  in  sailing,  during  the  voyage,  or  at  the  place  of  discharge,  through  the 
fault  of  the  captain  or  of  the  owner  himself. 

697.  When  a  ship  offers  to  take  as  freight  cargo  which  is  tendered,  the  owner 
or  the  captain  can  fix  the  time  during  which  they  wiU  receive  the  same.  After  such 
time  the  ship  must  sail  with  the  first  wind  or  tide  favourable,  if  it  is  not  otherwise 
agreed  between  the  captain  and  the  shippers. 

698.  If  a  ship  offers  to  take  as  freight  cargo  which  is  tendered,  and  no  time 
has  been  fixed  for  the  saihng,  each  one  of  the  shippers  can  withdraw  his  consignment 
without  paying  freight,  returning  the  bills  of  lading  which  have  been  signed,  and  pay- 
ing the  expenses  of  loading  and  unloading. 

If  however  the  ship  is  already  loaded  to  the  extent  of  more  than  three-fourths 
of  the  capacity,  the  captain  shall  be  tmder  the  obhgation  of  saihng  on  the  first 
avourable  occasion,  if  the  majority  of  the  shippers  demand  it,  eight  days  after 
an  intimation  to  that  effect,  without  any  of  the  shippers  being  entitled  to  with- 
draw his  consignment. 

699.  If  a  ship  is  detained  at  the  sailing,  during  the  voyage  or  at  the  place  of 
discharge,  by  act  of  negligence  of  the  charterer  or  of  any  shipper,  the  charterer  or 
shipper  shall  be  answerable  to  the  owner,  the  captain  and  the  other  shippers,  for 
losses  of  and  damage  to  the  goods  loaded. 

700.  If  the  ship  is  detained  in  the  act  of  saihng,  dxu'ing  the  voyage,  or  at  the 
port  of  discharge,  through  fault  of  the  captain,  he  shall  be  responsible  to  the 
charterer  and  shippers  for  the  losses  and  damage  which  they  shall  sustain. 
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701.  En  los  casos  de  los  dos  articulos  precedentes,  los  dafios  y  perjuicios  seran 
fijados  por  peritos. 

702.  Si  el  fletador  6  cargador,  sin  consentimiento  ni  conocimiento  del  Capit4n, 
pusiere  a  bordo  efectos  de  salida  6  de  entrada  prohibidos,  6  si  causare  por  alglin 
otro  hecho  Uicito  perjuicios  a  la  nave,  al  capitan  6  a  otros  interesadoa,  debera  indem- 
nizarles;  y  aun  en  caso  de  que  sus  efectos  fueren  confiscados,  debera  pagar  el  flete 
Integro  y  la  averia  gruesa. 

703.  Si  el  capitan  tuviere  que  hacer  reparar  la  nave  durante  el  viaje,  el  fletador 
y  el  cargador  deberan  esperar  que  la  nave  est6  reparada,  6  sacar  sus  efectos  pagando 
el  flete,  los  gastos  de  descarga  y  de  estiva  y  la  averia  gruesa,  debiendo  restituir  los 
conocimientos.  Si  alguno  de  estos  bubiere  sido  despachado  ya,  el  desembarco  de  los 
efectos  solo  podra  tener  lugar  por  disposicion  de  un  juez  competente,  y  bajo  fianza 
que  de  el  fletador  6  cargador  por  las  consecuencias  que  tengan  los  conocimientos 
despachados. 

Si  la  nave  fuere  fletada  por  mes,  no  debera  pagar  flete  durante  la  reparation; 
ni  aumento  de  flete,  si  la  nave  fuere  fletada  por  viaje. 

704.  Si  la  nave  no  pudiere  ser  reparada,  el  capitan  debera  fletar,  por  su  cuenta, 
una  6  varias  naves  para  trasportar  las  mercaderias  al  lugar  de  su  destine,  sin  poder 
exigir  aumento  de  flete. 

Si  el  capitan  no  pudiere  conseguir  naves  para  el  trasporte,  debera  tomar  todas 
las  medidas  necesarias  para  que  no  sufran  deterioro  las  mercaderias,  y  dar  aviso  a 
los  fletadores  6  cargadores,  para  que  eUos  dispongan  la  traslacion  de  las  mercade- 
rias a  su  destino  primitive,  u  otra  cosa  que  tengan  por  conveniente. 

En  el  primer  caso,  los  fletadores  6  cargadores  pagaran  el  flete  integro,  y  los 
gastos  de  trasporte  seran  por  cuenta  del  capitan;  en  elsegundo  caso,  pagaran  el  flete 
proporcional  hasta  el  punto  donde  fue  interrumpido  el  viaje,  y  los  gastos  de  ahi 
en  adelante  seran  de  su  cuenta. 

705.  Sera  responsable  el  capitan  de  daiios  y  perjuicios,  y  perdera  el  flete,  si 
se  le  probare  que  la  nave  antes  de  salir  del  puerto  no  se  baUaba  en  estado  de  navegar. 
La  prueba  es  admisible  no  obstante  las  certificaciones  y  visita  de  salida. 

706.  Se  debe  el  flete  de  las  mercaderias  de  que  el  capitan  se  haya  visto  preci- 
sado  a  disponer  para  necesidades  urgentes  de  la  nave,  en  los  casos  que  le  permite 
este  Codigo,  si  la  nave  Uegare  a  buen  puerto;  y  en  proporcidn  al  camino  heoho, 
si  naufragare. 

707.  Se  debe  el  flete  de  las  mercaderias  arrojadas  al  mar  para  salvar  la  nave, 
a  reserva  de  la  contribucion  como  averia  gruesa. 

708.  Si  estuviere  bloqueado  el  puerto  a  que  la  nave  va  destinada,  el  capitan, 
si  no  tiene  ordenes  contrarias,  debe  conducir  el  cargamento  a  uno  de  los  puertos 
veoinos  de  la  misma  nacion  a  que  le  fuere  posible  y  permitido  abordar,  y  se  debe 
pagar  el  flete. 

709.  No  se  debe  el  flete  de  las  mercaderias  perdidas  por  naufragio  6  zaborda, 
6  apresadas  por  enemigos  6  piratas;  y  si  ha  sido  pagado  anticipadamente,  debe 
restituirse,  a  menos  que  haya  convencion  en  contrario. 

710.  Si  las  naves  y  las  mercaderias  fueren  rescatadas,  6  si  las  mercaderias 
fueren  salvadas  del  naufragio,  el  flete  debera  pagarse  hasta  el  lugar  del  apresamiento 
6  del  naufragio:  y  si  el  capitan  llevare  las  mercaderias  a  su  destino,  recibira  integro 
el  flete. 

711.  No  se  debe  flete  por  las  mercaderias  que  fueren  salvadas  en  el  mar  6  en 
la  costa  sin  cooperacion  del  capitan,  y  que  despu^s  fueren  entregadas  a  los  intere- 
sados. 

712.  Vencido  el  tiempo  de  la  descarga  fijado  en  el  contrato  6  por  disposicion 
legal,  el  capitan  tendra  el  derecho  de  exigir  del  fletador  6  del  consignatario  la  des- 
carga de  la  nave  y  el  pago  del  flete  y  de  la  averia. 

713.  Si  ban  transcurrido  los  dias  de  estadia  y  hay  cuestion  sobre  la  descarga, 
el  capitan  podrd,  con  autorizacion  del  juez,  descargar  las  mercaderias  y  ponerlas 
en  deposito  en  manos  de  un  tercero,  sin  perjuicio  del  derecho  del  fletante  sobre  las 
mismas  mercaderias. 

714.  El  capitan  no  puede  retener  las  mercaderias  &  bordo  de  la  nave  por  falta 
de  pago  del  flete,  de  la  averia  gruesa  6  de  gastos. 
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701.  In  the  cases  covered  by  the  preceding  Articles,  the  losses  and  damage 
shall  be  estimated  by  experts. 

702.  If  the  charterer  or  shipper,  without  the  consent  or  knowledge  of  the  captain 
places  on  board  goods  of  prohibited  export  or  import,  or  if  by  any  other  unlaw- 
ful act  he  causes  damage  to  the  ship,  to  the  captain  or  to  others  concerned,  he 
shall  indemnify  them;  and  even  in  the  case  of  his  effects  being  confiscated  he  must 
pay  the  whole  freight  and  contribution  to  general  average  loss. 

703.  If  the  captain  is  obliged  to  have  the  ship  repaired  during  the  voyage, 
the  charterer  and  the  shipper  must  await  the  repair  of  the  ship,  or  withdraw  their 
goods,  paying  the  freight,  the  expenses  of  discharge  and  of  necessary  stowage 
and  contribution  to  general  average,  the  bills  of  lading  being  restored.  If  any 
of  them  have  been  already  forwarded,  the  unloading  of  the  goods  shall  only  take 
place  by  confirmation  of  a  competent  judge,  and  under  security  that  the  charterer 
or  shipper  must  afford,  for  the  consequences  which  the  forwarded  bills  of  lading 
may  involve. 

If  the  ship  is  chartered  by  the  month,  freight  shall  not  be  payable  during  repair; 
nor  an  increase  of  freight,  if  the  ship  is  chartered  for  the  voyage. 

704.  If  the  ship  is  not  capable  of  being  repaired,  the  captain  must  on  his  own 
account  charter  one  or  more  ships  to  transport  the  goods  to  the  place  of  their 
destination,  without  the  power  of  requiring  an  increase  of  freight. 

If  the  captain  is  unable  to  obtain  ships  for  the  transport,  he  must  take  all 
means  necessary  to  prevent  the  goods  from  becoming  depreciated,  and  give  notice 
to  the  charterers  or  shippers,  in  order  that  they  may  arrange  for  the  transport 
of  the  goods  to  their  original  destination,  or  otherwise  as  they  may  find  it  ex- 
pedient. 

In  the  first  case,  the  charterers  or  shippers  shall  pay  the  whole  freight,  and 
the  expense  of  transport  shaU  be  at  the  charge  of  the  captain;  in  the  second  case 
they  shaU  pay  the  freight  proportionate  to  the  point  at  which  the  voyage  was  broken, 
and  the  expenses  from  thence  onwards  are  on  their  own  account. 

705.  The  captain  shall  be  responsible  for  damage  and  losses  and  shall  lose 
the  freight,  if  it  is  proved  that  the  ship  at  the  time  of  saihng  from  the  port  was  not 
in  a  seaworthy  condition.  Evidence  of  this  is  admissible  notwithstanding  certifi- 
cates and  inspection  before  sailing. 

706.  Freight  is  due  for  the  goods  which  the  captain  may  have  decided  to  dis- 
pose of  for  the  urgent  necessities  of  the  ship,  in  cases  in  which  this  Code  so  permits, 
if  the  ship  should  reach  a  safe  port;  and  in  proportion  to  the  distance  traversed, 
if  she  should  be  wrecked. 

707.  Freight  is  due  for  goods  cast  into  the  sea  to  save  the  ship,  reserving  con- 
tribution for  general  average.  ,    ,     ,  ■      t  i.    t. 

708.  If  the  port  to  which  the  ship  is  bound  is  blockaded,  the  captam,  it  he  has 
no  orders  to  the  contrary,  must  carry  the  cargo  to  one  of  the  neighbouring  ports 
of  the  same  nation  at  which  it  is  possible  and  permissible  to  put  in,  and  the  freight 

must  be  paid.  ,  ,.  •     j  i. 

709.  Freight  is  not  due  for  goods  lost  by  shipwreck  or  stranding,  or  seized  by 
enemies  or  pirates,  and  if  it  has  been  paid  in  advance  it  must  be  restored,  unless 
there  should  be  an  agreement  to  the  contrary.  i      ,      ,j 

710  If  the  ship  and  the  goods  should  be  ransomed,  or  if  the  goods  should 
be  salved  from  the  shipwreck,  the  freight  must  be  paid  up  to  the  place  of  seizirre 
or  of  shipwreck;  and  if  the  captain  should  bring  the  goods  to  then:  destination  he 
shall  receive  the  whole  freight. 

711  No  freight  shall  be  due  for  goods  forming  part  of  the  cargo,  which  are 
salved  at  sea  or  on  the  coast  without  the  co-operation  of  the  captain,  and  which 
are  afterwards  handed  over  to  those  interested.  ,     ,      ,  ■  ■      ■. 

712  When  the  time  for  discharge  fixed  by  the  contract  or  by  legal  provision  has 
arrived  the  captain  shall  have  the  right  of  requiring  from  the  freighter  or  from  the 
consignee  the  discharge  of  the  ship  and  the  payment  of  freight  and  average. 

713  If  the  lay  days  have  expired  and  there  is  a  question  regarding  unloading, 
the  captain  shall,  with  the  approval  of  the  Judge,  be  entitled  to  discharge  the  goods 
and  place  them  on  deposit  in  the  hands  of  a  third  person,  without  prejudice  to  the 
rights  of  the  shipowner  over  such  goods.  ■,  .,.      r.-    ^      j  ^     ,..    t 

714.  The  captain  cannot  retain  the  goods  on  board  the  ship  tor  default  of  pay- 
ment of' freight,  general  average,  or  expenses. 
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Puede  exigir  el  deposito  de  las  mercaderias  en  manos  de  terceros  hasta  el  pago 
de  lo  que  corresponda,  y  si  son  efectos  sujetos  a  deterioro,  puede  pedir  la  autori- 
zacion  judicial  para  su  venta. 

Si  la  averia  gruesa  no  pudiere  ser  ajustada  inmediatamente,  podra  pedir  la  con- 
signaci6n  judicial  de  una  suma  que  fijara  el  Juez. 

715.  El  capitan  tiene  preferencia  sobre  todos  los  demds  acreedores  por  el  flete, 
averia  y  gastos  en  las  mercaderias  transportadas,  hasta  veinte  dias  despues  de  su 
entrega,  si  no  han  pasado  a  mano  de  terceros. 

716.  El  capitan  que  entregare  las  mercaderias  sin  hacerse  pagar  el  flete,  las 
averias  y  otros  gastos,  6  sin  tomar  las  precauciones  que  le  concedan  las  leyes  vigentes 
en  el  lugar  de  la  descarga,  pierde  su  derecho  contra  el  fletador  6  el  cargador,  si 
^stos  probaren  haber  tenido  la  suma  correspondiente  en  poder  de  aquel  que  recibiere 
las  mercaderias,  6  que  no  pueden  obtener  el  reembolso  por  la  quiebra  de  este. 

717.  Si  el  consignatario  se  negare  a  recibir  las  mercaderias  el  capitan  puede, 
con  autorizacion  del  Juez,  hacer  vender  una  parte,  y,  en  caso  necesario,  el  todo, 
para  el  pago  del  flete,  de  las  averias  y  los  gastos;  debiendo  depositar  judicialmente 
el  exceso,  y  sin  perjuicio  de  sus  derechos  contra  el  fletador  6  cargador  por  el  deficit. 

Si  la  negativa  del  consignatario  se  fundare  en  averias  u  otra  causa  de  que  hu- 
biere  de  responder  el  capitan,  podra  este  ser  obligado  a  dar  fianza  suficiente,  antes 
de  pagarsele  el  flete. 

718.  Cuando  el  flete  fuese  ajustado  por  ntimero,  medida  6  peso,  el  capitan 
tendrd.  el  derecho  de  exigir  que  las  mercaderias  sean  contadas,  medidas  6  pesadas 
en  el  acto  de  la  descarga. 

719.  Si  en  el  caso  del  articulo  que  precede,  el  capitan  descargare  las  merca- 
derias sin  contarlas,  medirlas  6  pesarlas,  el  consignatario  tendra  el  derecho  de  hacer 
constar  su  identidad,  el  ntimero,  la  medida  6  el  peso,  aun  con  el  testimonio  de  las 
personas  que  hubieren  estado  empleadas  en  la  descarga. 

720.  Si  hubiere  presuncion  de  que  las  mercaderias  estan  averiadas  6  disminui- 
das,  el  capitan,  el  consignatario  6  cualquiera  otra  persona  interesada  pueden  exigir 
que  las  mercaderias  sean  examinadas  judicialmente,  a  bordo  de  la  nave,  antes  de 
la  descarga. 

Esta  sohcitud,  por  parte  del  capitan,  en  nada  perjudica  su  defensa. 

721.  Si  las  mercaderias  fueren  entregadas  mediante  un  recibo  suelto  6  dado 
en  el  conocimiento,  en  que  se  exprese  q  ue  estan  averiadas  6  disminuidas,  los  consig- 
natarios  conservan  el  derecho  de  hacerlas  examinar  judicialmente,  siempre  que  la 
sohcitud  se  haga  en  las  cuarenta  y  ocho  horas  despu6s  de  la  entrega. 

722.  Si  la  averia  6  la  disminucion  no  fueren  visibles  exteriormente,  la  inspecoion 
judicial  puede  hacerse  vahdamente,  despues  de  haber  pasado  las  mercaderias  a 
manos  del  consignatario,  siempre  que  se  sohcite  en  las  setenta  y  dos  horas  despues 
de  la  entrega,  y  que  la  identidad  de  las  mercaderias  se  compruebe  segiin  lo  dispuesto 
en  el  art.  719,  6  por  otro  medio  legal. 

723.  El  cargador  no  puede  abandonar  por  el  flete  las  mercaderias  que  han 
perdido  de  su  valor,  6  que  se  han  deteriorado  por  vioio  propio  6  caso  fortuito.  Mas 
si  son  vasijas  que  contengan  vino,  aceite,  miel  u  otro  liquido,  y  estos  se  han  reducido 
a  menos  de  la  mitad,  en  algunos  de  eUos,  puede  el  cargador  abandonar  estos  por  el 
flete,  excepto  cuando  el  capitan  pruebe  que  la  disminucion  provino  de  vicio  propio 
de  las  vasijas,  6  que  estuvieron  tapadas  defectuosamente. 

724.  El  contrato  de  fletamento  queda  resuelto  de  derecho,  sin  que  ninguna 
de  las  partes  pueda  exigir  flete  ni  indenmizacion,  si  ocurriere  alguna  de  las  circuns- 
tancias  siguientes,  antes  de  la  sahda  de  la  nave:  1.°  Si  fuerza  mayor  6  caso  for- 
tuito impidieren  la  sahda  de  la  nave;  —  2.°  Si  hubiere  prohibici6n  de  exportar 
del  lugar  de  su  sahda  todos  6  parte  de  los  efectos  comprendidos  en  im  mismo  con- 
trato de  fletamento,  6  de  importarlos  en  el  de  su  destino;  —  3.°  Si  hubiere  inter- 
diccion  de  comercio  con  el  pais  a  que  estuviere  destinada  la  nave,  6  fuere  blo- 
queado  el  puerto  de  destino. 

En  estos  casos,  los  gastos  de  carga  y  de  descarga  son  por  cuenta  del  fletador; 
y  del  fletante  los  salaries  y  gastos  de  la  tripvdacion. 

725.  El  contrato  de  fletamento  podra  resolverse  a  sohcitud  de  una  de  las  partes, 
si  antes  de  principiarse  el  viaje  sobreviene  una  guerra  por  la  cual  la  nave  y  el  carga- 
mento,  6  cualquiera  de  eHos,  dejen  de  ser  considerados  como  propiedad  neutral. 
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He  can  require  the  deposit  of  the  goods  with  a  third  person  until  payment  of 
what  is  due;  and  if  the  goods  are  subject  to  depreciation,  he  can  apply  for  judicial 
authority  for  their  sale. 

If  the  general  average  cannot  be  immediately  adjusted,  he  can  request  the 
judicial  deposit  of  a  sum  which  the  Judge  shall  fix. 

715.  The  captain  has  priority  over  all  the  other  creditors  as  regards  the  goods 
carried,  for  the  freight,  general  average,  and  expenses,  during  twenty  days  from  their 
dehvery,  if  they  have  not  passed  into  the  hands  of  third  persons. 

716.  A  captain  who  dehvers  goods  without  causing  the  freight,  general  average, 
and  other  expenses  to  be  paid,  or  without  taking  the  precautions  permitted  by  the  laws 
in  force  at  the  place  of  discharge,  loses  his  right  against  the  charterer  or  shipper,  if 
the  latter  should  prove  that  he  has  had  the  equivalent  sum  in  the  control  of  the 
person  receiving  the  goods,  or  that  he  cannot  obtain  reimbursement  by  reason  of 
the  bankruptcy  of  the  latter. 

717.  If  the  consignee  refuses  to  receive  the  goods,  the  captain  may  with  the 
authority  of  the  judge,  cause  a  part  and  where  necessary  the  whole  to  be  sold  for 
payment  of  the  freight,  of  general  average  and  of  expenses,  the  excess  to  be  lodged 
in  court,  and  without  prejudice  to  his  rights  against  the  charterer  or  the  shipper  for 
the  deficit. 

If  the  refusal  of  the  consignee  should  be  on  the  ground  of  damage  or  other 
cause  for  which  the  captain  is  answerable,  the  latter  may  be  compelled  to  give  sufficient 
security  before  being  paid  the  freight. 

718.  When  the  freight  has  to  be  calculated  by  number,  measure  or  weight, 
the  captain  shall  have  the  right  to  require  that  the  goods  may  be  counted,  measured 
or  weighed  at  the  time  of  unloading. 

719.  If  in  the  case  of  the  preceding  article,  the  captain  discharges  the  goods 
without  counting,  measuring  or  weighing  them,  the  consignee  shall  have  the  right 
of  having  their  identity,  number,  measure  or  weight  ascertained,  even  by  the 
evidence  of  the  persons  who  have  been  employed  in  the  unloading. 

720.  If  there  is  a  presumption  that  the  goods  are  damaged  or  wasted,  the 
captain,  the  consignee  or  any  other  interested  person  can  iasist  that  the  goods  shall 
be  judicially  inspected  on  board  the  ship  before  unloading. 

This  apphcation  on  the  part  of  the  captain  in  no  way  prejudices  his  defence. 

721.  If  the  goods  are  delivered  in  return  for  a  receipt,  whether  loose  or  attached 
to  the  biU  of  lading,  in  which  it  is  stated  that  they  are  damaged  or  wasted,  the  consig- 
nees reserve  the  right  of  having  them  judicially  inspected,  whenever  an  apphcation 
is  made  within  forty-eight  hours  of  the  dehvery. 

722.  If  the  damage  or  depreciation  is  not  externally  visible,  the  judicial  examin- 
ation can  be  validly  made  after  the  goods  have  reached  the  hands  of  the  consignee, 
whenever  it  is  requested  within  seventy-two  hours  after  dehvery,  and  the  identity 
of  the  goods  is  proved  according  to  the  provisions  of  Art.  719,  or  by  other  legal 
methods. 

723.  The  shipper  cannot  abandon  for  the  freight,  goods  which  have  lost  their 
value,  or  which  have  been  depreciated  through  inherent  vice  or  by  fortuitous 
event.  But  if  they  are  vessels  containing  wine,  vinegar,  honey  or  other  Uquids, 
and  they  have  been  reduced  at  least  by  one-half,  the  shipper  can  abandon  them  for 
the  freight,  unless  the  captain  proves  that  the  depreciation  proceeded  from  inherent 
vice  of  the  vessels  or  that  they  were  defectively  sealed. 

724.  A  contract  of  affreightment  becomes  discharged  as  of  right,  without  any 
of  the  parties  being  entitled  to  freight  or  compensation,  if  any  of  the  circumstances 
following  occur  before  the  sailing  of  the  ship:  1.  If  the  sailing  of  the  ship  should 
be  prevented  by  jorce  majeure;  — 2.  If  there  should  be  a  prohibition  against  export- 
ing from  the  place  of  saihng,  the  goods  in  whole  or  in  part  included  in  one  con- 
tract of  affreightment,  or  against  importing  them  in  that  of  their  destination ;  —  3.  If 
there  should  be  an  interdiction  of  commerce  with  the  country  to  which  the  ship  is 
bound,  or  if  the  port  of  destination  should  be  blockaded. 

In  such  cases  the  expenses  of  loading  and  unloading  must  be  borne  by  the 
freighter,  and  the  wages  and  expenses  of  the  crew  by  the  shipowner. 

725.  A  contract  of  affreightment  can  be  cancelled  on  the  demand  of  either  of  the 
parties  if  before  the  commencement  of  the  voyage  a  war  should  supervene  by  which 
the  ship  and  the  cargo,  or  either  of  them,  cease  to  be  considered  neutral  property. 
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Si  no  estuvieren  libres  la  nave  ni  el  cargamento,  ninguna  de  las  partes  puede 
exigir  a  la  otra  indemnizacion  alguna;  los  gastos  de  la  carga  y  de  la  descarga  seran 
en  este  caso  de  cuenta  del  fletador. 

Si  solo  el  cargamento  no  estuviere  libre,  el  fletador  pagara  al  fletante  todos 
los  gastos  necesarios  para  el  equipo  de  la  nave,  y  para  los  sueldos  y  la  manutencion 
de  la  tripulacion,  hasta  el  dia  en  que  se  exija  la  resolucion:  6  si  las  mercaderias  ya 
estuvieren  a  bordo,  hasta  el  dia  de  la  descarga. 

Si  s61o  la  nave  no  estuviere  libre,  el  capitan  pagard  todos  los  gastos  de  la  carga 
y  de  la  descarga. 

726.  En  los  casos  mencionados  en  los  dos  articulos  anteriores,  el  capitan  con- 
servara  los  derechos  que  hubiere  adquirido  al  pago  de  estadias,  y  por  averia  gruesa, 
por  danos  sobrevenidos  antes  de  la  resolucion  del  contrato. 

727.  Si  una  nave  fletada  para  varios  destines,  despu6s  de  haber  terminado 
un  viaje,  se  hallare  en  el  puerto  en  que  deberia  comenzar  otro  viaje,  se  observaran 
las  disposiciones  siguientes,  caso  de  sobrevenir  una  guerra  antes  de  principiar  el 
viaje  nuevo:  1.*  Si  no  estuvieren  libres  ni  la  nave  ni  la  carga,  la  nave  debera  per- 
manecer  en  el  puerto  hasta  la  paz,  6  hasta  que  pueda  salir  con  un  convoy  6  de  otra 
manera  segura,  6  hasta  que  el  capitdn  reeiba  ordenes  del  propi^tario  y  de  de  los 
cargadores.  Si  la  nave  estuviere  cargada,  el  capitan  podra  depositar  las  mercaderias 
en  almacenes  ti  otros  lugares  seguros,  hasta  que  se  pueda  continuar  el  viaje  6  hasta 
que  se  tomen  otras  medidas.  Los  sueldos  y  la  manutencion  de  la  tripulacion,  los 
alqviileres  de  almacenes  y  demas  gastos  causados  por  el  retardo  se  pagaran  como 
averia  gruesa.  Si  la  nave  no  estuviere  cargada  aun,  las  dos  terceras  partes  de  los 
gastos  seran  de  cuenta  del  fletador;  —  2.*  Si  solo  la  nave  no  estuviere  Hbre,  el 
contrato  sera  resuelto,  si  lo  exige  el  fletador,  por  lo  que  resta  del  viaje.  —  Si  la 
nave  estuviere  cargada,  el  fletante  pagara  los  gastos  de  carga  y  descarga.  En 
este  caso  solo  podra  exigir  el  flete  por  el  viaje  hecho,  las  estadias  y  la  averia 
gruesa;  y  —  3.*  Si,  al  contrario,  la  nave  estuviere  hbre,  y  no  lo  estuviere  el  car- 
gamento, y  el  fletador  no  quisiere  cargar,  la  nave  podra  sahr  sin  carga  y  completar 
su  viaje  con  derecho  a  exigir  la  totahdad  del  flete,  terminado  que  sea  el  viaje. 

Por  lo  que  respecta  a  averia  y  gastos  de  carga  del  nuevo  cargamento  y  del 
flete  que  resulte  de  6ste,  se  observara  lo  dispuesto  en  los  arts.  687  y  688. 

728.  Cuando  una  nave  es  fletada  en  lastre  para  otra  plaza  en  donde  debe 
recibir  carga  para  un  viaje,  queda  resuelto  el  contrato,  si,  habiendo  Uegado  la  nave 
al  lugar  de  la  carga,  sobreviene  una  guerra  que  le  impida  seguir  el  viaje;  sin  que 
haya  lugar  a  indemnizaci6n  por  ninguna  de  las  partes,  si  el  impedimento  proviene 
s61o  de  la  nave  6  de  ella  y  del  cargamento,  pero  si  proviene  solo  del  cargamento, 
el  fletador  debera  pagar  la  mitad  del  flete  convenido. 

729.  Si  por  sobrevenir  una  interdiccion  de  comercio  con  el  pais  a  que  se  dirija 
la  nave,  6  por  riesgos  de  enemigos  6  pirates,  se  viere  el  capitan  precisado  a  regresar 
con  la  carga,  se  le  debera  linicamente  el  flete  de  ida,  aunque  el  contrato  haya  sido 
por  ida  y  vuelta. 

730.  Subsiste  el  fletamento,  cuando  solo  ocurran  accidentes  de  fuerza  mayor 
6  caso  fortuito  que  impidan  por  poco  tiempo  la  saUda  de  la  nave,  6  cuando  acontez- 
can  durante  el  viaje  sin  culpa  del  capitan;  pero  sin  lugar,  en  tales  casos,  a  indemni- 
zacion 6  aumento  de  flete.  Si  la  nave  estuviere  fletada  por  mes,  no  se  contara  el  tiempo 
de  la  detencion.  Durante  la  detencion  de  la  nave,  puede  el  fletador  descargar  las 
mercaderias  a  su  costa,  a  condici6n  de  volver  a  cargarlas  oportunamente. 

731.  Las  disposiciones  contenidas  en  esta  seccion  son  apMcables  a  los  fleta- 
mentos  parciales. 

Seccion  II.    Del  conocimiento. 

732.  El  cargador  y  el  capitan  que  recibe  la  carga,  se  daran  mutuamente  un 
conocimiento  escrito  en  idioma  espanol,  que  expresara:  La  feoha;  —  El  nombre 
y  domiciHo  del  capitdn;  —  La  clase,  nacionalidad,  el  nombre  y  las  toneladas  de 
la  nave;  —  El  nombre  del  cargador  y  del  consignatario;  —  El  lugar  de  la  carga 
y  de  su  destiao;  —  La  naturaleza  y  cantidad  de  los  objetos  que  se  han  de  trans- 
portar,  y  sus  marcas  y  nlimeros;  y  —  El  flete  convenido. 

El  conocimiento  puede  ser  a  la  orden,  al  portador,  6  a  favor  de  persona  determinada. 
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If  neither  the  ship  nor  the  cargo  should  be  free,  none  of  the  parties  can 
demand  any  compensation  against  the  others ;  the  expenses  of  loading  and  unloading 
shall  in  that  event  be  borne  by  the  freighter. 

If  the  cargo  alone  should  not  be  free,  the  freighter  shaU  pay  to  the  shipowner  all 
the  expenses  necessary  for  the  equipment  of  the  ship  and  for  the  wages  and  sus- 
tenance of  the  crew,  up  to  the  day  on  which  the  cancellation  took  place;  or  if  the 
goods  should  already  be  on  board  up  to  the  day  of  the  unloading. 

If  the  ship  alone  should  not  be  free,  the  captain  shall  pay  all  the  expenses  of 
the  loading  and  unloading. 

726.  In  the  cases  mentioned  in  the  two  preceding  Articles,  the  captain  shall 
preserve  the  rights  which  he  shall  have  acquired  for  payment  for  lay  days,  and  for 
general  average  in  respect  of  damage  sustained  before  the  cancellation  of  the  contract. 

727.  If  a  ship  chartered  for  several  destinations,  after  having  finished  a  voyage, 
is  in  the  port  from  which  another  voyage  ought  to  begin,  the  following  provisions 
shaU  be  observed,  in  case  of  a  war  occurring  before  the  beginning  of  the  fresh  voyage : 
1.  If  neither  the  ship  nor  the  cargo  should  be  free,  the  ship  must  remain  in  the 
port  until  peace;  or  until  she  can  sail  under  convoy,  or  in  other  safe  manner;  or 
until  the  captain  shall  receive  orders  from  the  owner  or  from  the  shippers.  If  the 
ship  is  loaded,  the  captain  can  deposit  the  goods  in  warehouses  or  other  secure 
places,  until  the  voyage  can  be  resumed,  or  until  other  measures  are  taken.  The 
wages  and  the  sustenance  of  the  crew,  the  warehouse  dues  and  other  expenses 
caused  by  the  delay,  shall  be  paid  as  general  average.  If  the  ship  should  not  yet 
be  loaded,  two  thirds  of  the  expenses  shall  be  borne  by  the  charterer;  —  2.  If  the 
ship  alone  should  not  be  free,  the  contract  shall  be  cancelled,  if  the  charterer  so 
requires,  for  the  remainder  of  the  voyage.  If  the  ship  is  loaded,  the  shipowner 
shall  pay  the  expenses  of  loading  and  unloading.  In  such  case  he  can  demand 
only  the  freight  for  the  voyage  made,  demurrage  and  general  average;  —  3.  If  on 
the  other  hand,  the  ship  should  be  free,  and  the  cargo  should  not  be  so,  and  the 
charterer  does  not  wish  to  place  the  cargo  on  board,  the  ship  can  sail  without  cargo 
and  complete  the  voyage,  with  the  right  of  claiming  the  whole  freight  on  the  termin- 
ation of  the  voyage. 

As  regards  average  and  expenses  of  loading  fresh  cargo  and  freight  resulting 
therefrom,  the  provisions  in  Arts.  687  and  688  shall  be  observed. 

728.  When  a  ship  is  chartered  in  ballast  for  another  locaUty  where  she  is  to 
receive  cargo  for  a  voyage,  the  contract  is  cancelled  if,  the  ship  having  reached  the 
place  of  loading,  a  war  occurs  which  prevents  her  from  following  the  voyage,  without 
occasion  for  compensation  for  any  of  the  parties,  if  the  obstacle  proceeds  from  the 
ship  alone  or  from  the  ship  and  from  the  cargo ;  but  if  it  proceeds  from  the  cargo 
alone,  the  charterer  must  pay  one  half  of  the  agreed  freight. 

729.  If  by  reason  of  the  supervening  of  an  interdiction  of  commerce  with  the 
country  to  which  the  ship  is  bound,  or  of  peril  from  enemies  or  pirates,  the  captain 
regards  himseK  as  bound  to  return  with  the  cargo,  freight  shall  be  due  to  him 
for  the  outward  voyage  only,  although  the  contract  may  have  been  for  going  and 
returning. 

730.  The  affreightment  subsists  when  accidents  occur  from  farce  majeure  or 
fortuitous  event  only,  temporarily  preventing  the  sailing  of  the  ship,  or  when 
they  arise  during  the  voyage  without  fault  of  the  captain,  without  any  right, 
in  such  cases,  to  compensation  or  increase  of  freight ;  and  if  the  ship  should  be  char- 
tered by  the  month,  the  time  of  the  detention  shall  not  be  counted.  During  the  deten- 
tion of  the  ship,  the  charterer  can  unload  the  goods  at  his  own  cost,  on  condition 
of  duly  returning  them  on  board. 

731.  The  provisions  contained  in  this  Section  apply  to  partial  affreightment. 

Section  II.    Of  the  Bill  of  Lading. 

732.  The  shipper  and  the  captain  who  receives  the  cargo  shall  mutually  execute 
a  bill  of  lading  written  in  Spanish  stating:  The  date;  —  The  name  and  address 
of  the  captain;  —  The  class,  nationahty,  name  and  tonnage  of  the  ship;  —  The  name 
of  the  shipper  and  of  the  consignee;  —  The  place  of  loading  and  of  destination;  — 
The  nature  and  quantity  of  the  goods  which  are  to  be  carried,  and  their  marks  and 
numbers;  —  The  freight  agreed. 

A  bill  of  lading  may  be  to  order,  to  bearer,  or  in  favour  of  a  particular  person. 
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733.  Del  conocimiento  se  haran  los  ejemplares  que  exija  el  cargador,  debiendo 
ser  cuatro  por  lo  menos.  Cada  ejemplar  sera  firmado  por  el  capitd.n  y  por  el  car- 
gador, y  debe  expresar  el  numero  total  de  ejemplares  que  se  firmen.  Uno  de  los 
ejemplares  tomara  el  capitan. 

734.  Dentro  de  veinticuatro  horas  despu^s  de  terminada  la  carga,  deben  fir- 
marse  los  conocimientos,  y  devolverse  al  capitan  sus  recibos  provisionales. 

735.  Si  el  capitan  no  recibiere  los  efectos  contados,  pesados  6  medidos,  podra 
indicar  en  el  conocimiento  que  ignora  su  especie,  numero,  peso  6  medida. 

736.  Si  el  capitan  probase  que  su  nave  no  podia  contener  la  cantidad  de  efectos 
mencionados  en  el  conocimiento,  esta  pnieba  hara  fe  contra  el  cargador;  pero  el 
capitdn  debera  indemnizar  a  aquellos  que,  sobre  la  fe  de  los  conocimientos,  hubieren 
pagado  al  cargador  6  al  portador  del  conocimiento  mas  de  lo  que  contenia  el  buque, 
sin  perjuicio  del  derecho  del  capitan  contra  el  cargador. 

737.  Los  conocimientos  hechos  segun  las  disposiciones  anteriores,  hacen  fe 
entre  las  partes  interesadas,  en  el  cargamento,  y  entre  eUos  y  los  aseguradores. 

738.  Los  cargadores  no  podran  desembarcar  sus  mercaderias  ni  variar  la  con- 
signacion  sin  restituir  al  capitan  todos  los  conocimientos  que  les  hubiere  entregado. 

Si  el  capitan  consintiere  el  desembarque  6  el  cambio  de  consignacion  sin  haber 
retirado  los  conocimientos,  sera  responsable  de  la  carga  al  portador  legitime  de  ellos. 

739.  Siempre  que  los  cargadores  no  puedan  devolver  los  conocimientos,  deberan 
otorgar  fianza  a  satisfaccion  del  capitan  por  el  integro  valor  de  la  carga;  y  no  otor- 
gandola,  no  podra  este  ser  compeUdo  a  entregar  las  mercaderias  ni  &  firmar  nuevos 
conocimientos  para  distinta  consignaci6n. 

740.  FaUeciendo  el  capitan  6  cesando  en  su  oficio  antes  de  hacerse  a  la  vela, 
los  cargadores  exigiran  al  sucesor  la  revalidaci6n  de  los  conocimientos;  no  exigi^n- 
dola  el  sucesor,  respondera  solamente  de  la  carga  existente  d  bordo  cuando  entro 
a  ejercer  su  empleo. 

El  capitan  que  revaUde  los  conocimientos  de  su  antecesor,  sia  previo  examen  de 
su  conformidad  con  la  carga,  respondera  de  las  faltas  que  ultimamemente  se  notaren. 

Si  para  la  revalidacion,  el  capitdn  exigiere  el  reconocimiento  de  la  carga,  las 
costas  de  esta  dUigencia  seran  de  cuenta  del  propietario  de  la  nave,  sin  perjuicio 
de  sus  derechos  para  cobrarlos  del  capitan  cesante,  si  este  dejo  de  serlo  por  haber 
dado  motivo  para  su  remocion. 

741.  Antes  de  principiarse  la  descarga,  el  portador  de  un  conocimiento  debera 
presentarlo  al  capitan  para  que  se  le  entreguen  directamente  las  mercaderias;  y 
omitiendo  hacerlo,  seran  de  su  cuenta  los  gastos  del  almacenaje  y  la  comisi6n  de 
dep6sito,  si  el  capitan  lo  bubiere  solicitado. 

742.  Se  prohibe  al  capitan  hacer  entrega  de  la  carga  siempre  que  concurran 
a  exigirla  varies  portadores  de  conocimientos,  relatives  a  unas  mismas  mercaderias. 

743.  Uegado  el  caso  previsto  en  el  articiilo  anterior,  el  capitan  pondra  la  carga 
a  disposicion  del  Juzgado  de  Comercio  para  que  ordene  su  dep6sito  con  noticia  de 
los  interesados,  oiga  a  estos  y  resuelva  acerca  de  la  propiedad  y  entrega  de  las  mer- 
caderias. Los  interesados  y  el  depositario  deberan  solicitar  la  venta  de  las  merca- 
derias que  por  su  naturaleza  6  por  su  estado  se  hallen  expuestas  a  sufrir  algun  de- 
terioro. 

El  producto  de  la  venta,  deducidos  los  costos  y  comisiones  de  deposito,  sera 
judicialmente  consignado. 

744.  HaUandose  disconformes  los  conocimientos  de  un  mismo  cargamento,  se 
estara  al  contenido  del  presentado  por  el  capitan,  si  estuviere  escrito  en  su  tota- 
lidad  6  Uenado  de  mano  del  mismo  cargador  6  del  dependiente  encargado  de  la 
expedicion  de  su  trdfico,  6  al  contexto  del  exhibido  por  el  cargador,  siendo  escrito 
6  Uenado  por  el  capitan. 

Si  los  conocimientos  presentados  tuvieren  respectivamente  la  enunciada  call- 
dad  prelativa,  se  estara  al  resultado  de  las  demas  pruebas  que  rindan  las  partes. 

745.  No  se  admitira  al  capitan  la  excepcion  de  que  firmd  los  conocimientos 
en  confianza  y  bajo  la  promesa  de  que  se  le  entregaria  la  carga  designada  en  ellos. 
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733.  As  many  copies  of  the  bill  of  lading  shall  be  made  as  the  shipper  shall 
demand,  there  being  not  less  than  four.  Each  duplicate  shall  be  signed  by  the  captain 
and  by  the  shipper,  and  must  state  the  total  number  of  the  duplicates  signed.  The 
captain  shall  take  one  of  the  dupHcates. 

734.  Within  twenty-four  hours  after  the  completion  of  the  loading,  the  bills 
of  lading  must  be  signed,  and  the  provisional  receipts  be  returned  to  the  captain. 

735.  If  the  captain  does  not  receive  the  goods  as  counted,  weighed  or  measur- 
ed, it  shall  be  stated  in  the  bill  of  lading  that  he  does  not  know  their  kind,  number, 
weight  or  measure. 

736.  If  the  captain  proves  that  his  ship  could  not  contain  the  quantity  of 
goods  set  forth  in  the  bill  of  lading,  such  proof  shall  be  admissible  against  the 
shipper;  but  the  captain  must  indemnify  those  who  on  the  faith  of  the  biUs  of  lading 
may  have  paid  the  shipper  or  the  bearer  of  the  bill  of  lading  for  more  than  the  ship 
contained,  without  prejudice  to  the  rights  of  the  captain  against  the  shipper. 

737.  Bills  of  lading  executed  according  to  the  above  provisions  are  admissible 
in  evidence  between  the  parties  interested  in  the  cargo,  and  between  them  and  the 
insurers. 

738.  Shippers  shaU  not  disembark  their  goods  or  vary  the  consignment  with- 
out returning  to  the  captain  aU  the  bills  of  lading  which  may  have  been  dehvered 
to  them. 

If  a  captain  consents  to  the  disembarkation  or  the  change  of  consignment 
without  having  withdrawn  the  bills  of  lading,  he  shall  be  responsible  to  the  legitimate 
holder  for  delivery. 

739.  Whenever  shippers  cannot  return  the  bills  of  lading,  they  shall  provide 
security  to  the  satisfaction  of  the  captain  for  the  whole  value  of  the  cargo,  and  on 
failure  to  do  so,  the  latter  shall  not  be  compelled  to  deUver  the  goods  or  sign  fresh 
bills  of  lading  for  a  different  destination. 

740.  If  the  captain  dies  or  resigns  his  position  before  saihng,  the  shippers  shall 
demand  from  his  successor  the  confirmation  of  their  bills  of  lading,  and  if  this  is 
not  demanded  the  successor  shall  be  responsible  only  for  the  cargo  on  board  at  the 
time  of  his  assuming  the  position. 

A  captain  who  confirms  the  biU  of  lading  of  his  predecessor  without  having 
previously  compared  it  with  the  cargo,  shall  be  liable  for  any  deficiencies  which  may 
subsequently  be  discovered. 

If,  for  the  confirmation,  a  captain  should  demand  an  examination  of  the  cargo, 
the  cost  thereof  shall  be  borne  by  the  owner  of  the  ship,  without  prejudice  to  his 
right  of  claiming  against  the  retiring  captain,  if  the  latter  had  given  cause  for  his 
dismissal. 

741.  Before  commencing  to  discharge,  the  holder  of  a  biU  of  lading  shaU  present 
it  to  the  captain  so  that  he  may  dehver  the  goods  directly  to  him,  and  failing  his 
doing  so,  warehousing  expenses  and  deposit  commission  shall  be  borne  by  him,  if 
the  captain  shall  demand  it. 

742.  The  captain  is  prohibited  from  dehvering  cargo,  whenever  several  holders 
of  bills  of  lading  demand  the  same  goods. 

743.  In  the  case  mentioned  in  the  preceding  article,  the  captain  shall  place  the 
cargo  at  the  disposal  of  the  Commercial  Court,  so  that  it  may  order  the  deposit  thereof, 
with  a  notification  to  those  interested,  and  on  hearing  them,  may  decide  on  the 
ownership  and  dehvery  of  the  goods.  Those  interested  and  the  depositary  shall 
apply  for  the  sale  of  goods  which  by  their  nature  or  condition  are  likely  to  suffer 
deterioration. 

The  proceeds  of  the  sale,  after  deducting  costs  and  deposit  commission,  shall 
be  judicially  deposited. 

744.  If  bills  of  lading  relating  to  the  same  cargo  are  not  in  conformity  with  each 
other,  that  presented  by  the  captain  shall  stand  good,  if  it  be  entirely  written  or  filled 
up  by  the  shippers  or  their  clerk  charged  with  this  duty;  or  to  the  contents  of 
that  produced  by  the  shipper,  if  written  or  fiUed  up  by  the  captain. 

If  the  bills  of  lading  produced  have  respectively  the  quahties  mentioned  the  result 
of  the  other  proofs  adduced  by  the  parties  stands  good. 

745.  The  captain  shall  not  be  allowed  the  defence  that  he  signed  the  biUs  of 
lading  in  confidence  and  under  the  promise  that  the  cargo  stated  therein  would 
be  delivered  to  him. 
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746.  El  consignatario  devolvera  al  capitan  los  conocimientos  al  tiempo  de 
recibir  la  carga,  y  en  uno  de  los  ejemplares  pondra  el  recibo  correspondiente. 

Siendo  moroso  en  la  entrega  del  conocimiento  con  recibo,  el  consignatario 
respondera  al  capitan  de  los  danos  y  perjuicios  que  le  ocasione  la  dilacion. 

No  incurre  en  mora  el  consignatario  que  retarda  la  entrega  del  recibo  hasta 
el  resultado  del  reconocimiento  die  sus  mercaderias. 

747.  Las  demandas  entre  el  capitan  y  el  cargador  que  se  refieran  a  la  carga, 
seran  necesariamente  apoyadas  en  el  conocimiento,  y  sin  la  exhibicion  de  este  no 
se  las  dara  curso. 

Titulo  VI.    De  los  riesgos  y  danos  del  trasporte  maritimo. 
Seccidn  I.    De  las  averias. 

748.  Son  averias: 

Todo  gasto  extraordinario  hecho  para  la  conservacion  de  la  nave,  6  de  las  mer- 
caderias, 6  de  ambas,  y  todo  daiio  que  sufra  la  nave  desde  su  salida  hasta  su  arribo, 
6  las  mercaderias  desde  su  embarque  hasta  su  descarga  en  el  puerto  de  la  consig- 
nacion. 

No  habiendo  convencion  en  contrario,  se  observaran  en  los  casos  de  averia 
las  diaposiciones  siguientes. 

749.  Las  averias  son  de  dos  clases :  gruesas  6  comunes,  y  simples  6  particulares. 

750.  Son  averias  gruesas  6  comunes,  todos  los  danos  que,  en  virtud  de  deli- 
beraciones  motivadas,  se  causan  antes  6  despues  de  emprendido  el  viaje,  a  la  nave 
y  su  carga,  conjimta  6  separadamente,  pero  en  beneficio  comun,  para  salvarlas 
de  un  riesgo  de  mar;  los  danos  supervenientes  por  conseouencia  del  sacrificio,  y  los 
gastos  originados  por  causas  impre vistas,  hechos  en  beneficio  comun,  en  las  epocas 
y  forma  expresadas,  como:  1.°  Los  valores  que  se  entreguen  por  via  de  com- 
posicion  para  rescatar  la  nave  y  el  cargamento;  —  2.°  Las  cosas  que  se  arrojan 
al  mar  para  ahgerar  la  nave,  ya  pertenezcan  al  cargamento,  ya  a  la  nave,  ya  a  la 
tripulacion;  —  3.°  Los  cables,  mastiles,  ancoras  y  demas  cosas  que  se  corten,  ar- 
rojen  al  mar  6  abandonen  para  salvar  la  nave ;  —  4.  °  El  dano  que  sufran  la  nave 
6  el  cargamento  por  causa  de  las  operaciones  efectuadas  para  salvar  la  nave  6  el 
cargamento;  —  5.°  Los  gastos  de  aUjo  para  hacer  entrar  la  nave  en  algiin  puerto 
6  no  por  tempestad  6  por  persecucion  de  enemigos,  y  la  perdida  6  los  danos  que 
sufran  las  mercaderias  por  causa  del  alijo;  —  6.°  Los  gastos  efectuados  para  poner 
a  flote  la  nave  que  se  hubiese  hecho  encallar  para  evitar  su  apresamiento  6  su 
perdida  total;  —  7.°  La  curacion  y  manutencion  de  la  gente  de  mar  y  los  pasa- 
jeros  que  fueren  heridos  defendiendo  la  nav^,  los  salarios  de  los  primeros  hasta 
su  restablecimiento,  y  la  indemnizacion  por  mutilacion  cuando  se  acuerde;  —  8.° 
Los  salarios,  manutencion  6  indemnizacion  para  el  rescate  de  los  individuos  de 
la  tripulacion  que,  estando  desempenando  servicios  de  la  nave  y  el  cargamento, 
fueren  presos  y  detenidos  por  el  enemigo  6  por  pirates;  —  9.°  Los  salarios  y 
manutencion  de  la  tripulacion  durante  el  tiempo  en  que  la  nave,  despu6s  de 
principiado  el  viaje,  fuere  detenida  por  una  potencia  extranjera  6  por  causa  de 
una  guerra  que  sobrevenga  mientras  la  nave  y  el  cargamento  no  quedan  libres 
de  sus  obligaciones  reciprooas;  —  10.°  Los  mismos  salarios  y  aHmentos  diu-ante  el 
tiempo  que  la  nave  esta  obhgada  a  permanecer  en  un  punto  de  arribada  para  re- 
parar  los  danos  que  deUberadamente  hubiere  sufrido  en  provecho  comun  de  todos 
los  interesados;  —  11.°  El  menoscabo  que  resultare  en  el  valor  de  las  mercaderias, 
que,  en  una  arribada  forzosa,  haya  sido  necesario  vender  a  precios  bajos,  para  re- 
parar  el  buque  del  dano  recibido  por  cualquier  accidente  que  pertenezca  a  la 
clase  de  averia  gruesa;  —  12.°  Los  derechos  de  practicos  y  otros  gastos  de  entrada 
y  de  saHda,  pagados  en  un  puerto  de  arribada  forzosa,  por  causa  que  deba  con- 
siderarse  como  averia  gruesa;  —  13.°  Los  alquileres  de  los  almacenes  y  depositos 
en  que  se  depositen  las  mercaderias  que  no  pueden  quedar  a  bordo  durante  la  re- 
paracion  de  danos  considerados  como  averia  gruesa;  y  —  14.°  Los  gastos  de  una 
cuarentena  extraordinaria,  no  prevista  al  hacerse  el  fletamento,  mientras  la  nave 
y  el  cargamento  estan  sometidos  a  ella,  comprendidos  los  salarios  y  alimentos  de  la 
tripulacion. 

751.  Averias  simples  6  particulares  son  todos  los  danos  y  menoscabos  que 
no  se  hicieren  dehberadamente  en  bien  comun  de  la  nave  y  del  cargamento,  y  todos 
los  gastos  hechos  en  beneficio  de  la  nave  6  del  cargamento  separadamente;  como: 
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746.  The  consignee  shall  return  the  bills  of  lading  to  the  captain  at  the  time  of 
receiving  the  cargo  and  on  one  of  the  copies  he  shall  place  the  proper  receipt. 

If  there  is  any  delay  in  the  delivery  of  the  receipted  bill  of  lading,  the  consignee 
shall  be  responsible  to  the  captain  for  losses  occasioned  by  such  delay. 

The  consignee  who  -withholds  the  receipt  until  he  knows  the  result  of  the  examina- 
tion of  his  goods  does  not  incur  this  liability  for  delay. 

747.  Actions  between  the  captain  and  the  shipper  relating  to  the  cargo  must 
of  necessity  be  supported  by  the  bill  of  lading,  and  without  production  of  the  latter 
they  shall  not  be  proceeded  with. 

Title  VI.    Of  Risks  and  Losses  of  Carriage, by  Sea. 
Section  I.     Of  Average. 

748.  The  following  are  average:  Every  extraordinary  expense  undertaken 
for  the  preservation  of  the  ship,  of  the  goods,  or  of  both;  and  every  damage  which 
the  ship  shall  suffer  from  her  saiUng  until  her  arrival,  or  which  the  goods  suffer  from 
their  loading  until  their  discharge  in  the  port  of  consignment. 

If  there  is  no  agreement  to  the  contrary,  the  provisions  of  the  following  articles 
shall  be  observed  in  cases  of  average. 

749.  Average  is  of  two  classes;  general  or  common,  and  simple  or  particular. 

750.  General  or  common  average  includes  aU  the  damage  which,  in  virtue 
of  dehberated  conclusions,  is  caused  before  or  after  the  commencement  of  the 
voyage  to  the  ship  and  the  cargo  jointly  or  severally,  but  for  the  common  benefit, 
to  save  them  from  a  peril  of  the  sea;  damage  supervening  as  a  consequence  of  the 
sacrifice ;  and  the  expenses  arising~from  unforeseen  causes,  incurred  for  the  common 
benefit,  at  the  periods  and  in  the  manner  set  forth,  such  as:  1.  Amounts  paid  by 
way  of  compensation  for  the  ransom  of  the  ship  and  cargo;  —  2.  Things  cast  into 
the  sea  to  lighten  the  ship,  whether  belonging  to  the  cargo,  or  to  the  ship,  or  to 
the  crew;  —  3.  Cables,  masts,  anchors  and  other  things  which  are  injured,  cast 
into  the  sea  or  abandoned  to  save  the  ship ;  —  4.  Damage  which  ship  or  cargo  may 
sustain  through  operations  effected  to  save  the  ship  or  cargo;  —  5.  Expenses  of 
Ughtening  to  enable  the  ship  to  enter  any  port  or  river,  through  stress  of  weather 
or  pursuit  of  enemies;  and  the  loss  and  damage  which  goods  may  sustain  for 
Ughtening  the  ship ;  —  6.  Expenses  incurred  to  float  a  ship  which  has  been  stranded 
to  avoid  capture  or  total  loss;  —  7.  The  care  and  maintenance  of  seamen  and  pas- 
sengers who  may  be  wounded  defending  the  ship ;  the  wages  of  the  former  until  their 
restoration,  and  compensation  for  disablement  where  the  same  happens ;  —  8.  Wages, 
maintenance  and  indemnity  for  the  ransom  of  members  of  the  crew  who  whilst 
affording  services  to  the  ship  and  cargo  are  captured  or  detained  by  the  enemy  or 
by  pirates;  —  9.  Wages  and  maintenance  of  the  crew  during  the  time  for  which 
the  ship,  after  the  beginning  of  the  voyage,  is  detained  by  any  authority  abroad, 
or  through  a  war  which  happens  whilst  the  ship  and  cargo  are  not  free  from  their 
reciprocal  obHgations ;  —  10.  The  Hke  wages  and  sustenance  during  the  time  for  which 
the  ship  is  obEged  to  remain  at  a  point  of  stoppage  in  order  to  repair  damage  in- 
tentionally sustained  for  the  general  advantage  of  aU  persons  concerned;  —  11.  The 
diminution  resulting  in  the  value  of  the  goods  which  while  taking  refuge  have  been 
of  necessity  sold  at  low  prices  to  repair  the  ship  in  respect  of  damage  received  through 
any  accident  belonging  to  the  description  of  general  average;  —  12.  Pilot  dues  and 
other  expenses  of  entry  and  deporture,  paid  in  a  port  of  refuge  through  a  cause  which 
must  be  regarded  as  general  average;  —  13.  Warehouse  rent  and  storage  where 
goods  are  deposited  which  cannot  remain  on  board  during  the  repair  of  damage 
regarded  as  general  average;  —  14.  The  expenses  of  an  extraordinary  quarantine 
not  foreseen  at  the  contracting  of  the  affreightment,  whilst  the  ship  and  cargo  are 
subject  thereto,  including  the  wages  and  maintenance  of  the  crew. 


751.  Simple  or  particular  average  includes  all  the  damage  and  depreciation 
which  are  not  deUberately  made  for  the  common  good  of  the  ship  and  cargo;  and 
all  expenses  incurred  for  the  benefit  of  the  ship  or  of  the  cargo,  separately,  such 
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1 .  °  El  dano  que  suf ran  1  as  mercaderias  por  vicio  propio,  por  tempestad,  apresamiento, 
naufragio  6  encalladura;  —  2.°  Los  gastos  hechos  para  salvarlas;  —  3.°  La  perdida 
de  cables,  ancoras,  velas,  mastiles  6  cordajes,  causada  por  tempestad  u  otro  acci- 
dente  de  mar;  y  —  4.°  Los  gastos  de  las  arribadas  ocasionadas  por  la  perdida 
fortuita  de  estos  objetos.  y  por  la  neeesidad  de  vituallas,  6  para  la  reparacion  de 
alguna  via  de  aguas. 

752.  Si  por  bajos  6  bancos  de  arena  conocidos,  la  nave  no  pudiera  dar  a  la  vela 
con  el  cargamento  entero  del  lugar  de  su  salida,  ni  Uegar  al  de  su  destino  sin  des- 
cargar  una  parte  en  lanchas  para  alijar  el  buque ;  los  gastos  causados  por  esta  opera- 
ci6n  no  se  consideraran  averias. 

Estos  gastos  son  de  cuenta  de  la  nave,  si  el  contrato  de  fletamento  6  los  cono- 
cimientos  no  estipulan  lo  contrario. 

753.  Las  disposiciones  contenidas  en  los  articulos  precedentes  para  la  cali- 
ficacion  de  las  averias  gruesas  6  particulares,  son  igualmente  aplicables  a  las  lanchas 
y  a  los  objetos  cargados  en  ellas. 

754.  Si  durante  el  trayecto  sufrieren  estas  lanchas  6  las  mercaderias  a  su 
bordo  daiios  6  perdidas  reputadas  averia  gruesa,  las  embarcaciones  sufriran  una 
tercera  parte  de  ellas,  y  las  mercaderias  las  dos  terceras  partes  restantes,  y  estas 
seran  repartidas  como  averia  gruesa  sobre  la  nave  principal,  sobre  el  flete  y  sobre 
el  cargamento  entero. 

755.  Reciprocamente,  y  hasta  que  las  mercaderias  cargadas  en  las  lanchas 
■est^n  descargadas  en  el  lugar  de  su  destino,  continuan  en  comunidad  con  la  nave 
principal  y  el  resto  del  cargamento,  y  contribuyen  a  las  averias  gruesas  que  su- 
fren  estas. 

756.  No  se  consideraran  averias  comunes,  aunque  sean  hechas  voluntariamente 
y  despues  de  deHberacion  motivada  en  bien  de  la  nave,  los  daiios  sufridos  6  gastos 
causados  por  los  vicios  interiores  de  la  nave,  por  su  innavegabUidad  6  por  falta  6 
neghgencia  del  capitan  6  de  la  tripulacion. 

757.  Los  gastos  de  prdcticos,  remolque  y  puerto  no  son  averias,  sino  simples 
gastos  a  cargo  de  la  nave. 

758.  Ninguna  demanda  es  admisible  por  averia,  si  esta  no  excede  de  una  cen- 
t6sima  parte  del  valor  reunido  de  la  nave  y  del  cargamento,  en  la  gruesa,  y  en  la 
simple,  de  la  cosa  danada. 

Seccion  II.    De  la  echazon. 

759.  Si  el  capitan  para  salvar  la  nave,  en  caso  de  tempestad  6  persecuci6n  de 
enemigos,  se  creyere  precisado  a  arrojar  algunos  efectos  del  cargamento,  6  comper 
parte  de  la  nave  para  faciUtar  la  echazon,  6  cortar  los  mastiles  6  abandonar  las 
ancoras,  deh'berara  previamente,  tomando  el  parecer  de  los  principales  individuos 
de  la  tripulacion  y  de  los  interesados  en  la  carga,  que  esten  presentes. 

Si  hubiere  diversidad  de  dictamenes,  se  seguira  el  del  capitan  y  de  los  princi- 
pales de  la  tripulacion. 

Si  la  iaminencia  del  peUgro  no  permitiese  al  capitan  tomar  el  parecer  de  que 
habla  el  inciso  primero  de  este  articulo,  podra  resolver  por  si  solo,  y  bajo  su  respon- 
«abilidad,  quedando  a  los  perjudicados  salvos  su  derecho  para  deducirlo  a  su  tiempo 
-ante  el  juzgado  competente,  si  el  capitan  hubiere  procedido  con  dolo,  ignoranoia 
6  descuido. 

Bajo  la  misma  responsabDidad,  podra  tambien  separarse  del  parecer  de  los 
principales  individuos  de  la  tripulacion,  siempre  que  lo  conaidere  opuesto  al  interns 
-comun. 

760.  A  juicio  del  capitan,  aconsejado  con  los  principales  de  la  tripulacion, 
se  procurara  que  las  cosas  menos  necesarias,  mas  pesadas  y  de  menos  precio,  sean 
arrojadas  primero,  y  en  seguida  las  que  se  encuentren  en  el  primer  puente. 

761.  Tan  pronto  como  sea  posible,  el  capitan  asentara  en  el  registro  de  la  nave 
la  diligencia  de  la  deliberacion. 

Dicha  diligencia  contendra:  Los  motivos  de  la  deliberacion;  —  La  relaci6n 
de  las  cosas  arrojadas  y  danadas,  con  las  especificaciones  posibles;  y  —  Las  firmas 
■de  los  deliberantes,  6  los  motivos  de  su  negativa  d  firmar. 

762.  En  el  primer  puerto  a  que  Uegue  el  capitan,  debera,  dentro  de  veinti- 
-cuatro  horas,  presentar  al  Juez  de  Comercio,  y  en  falta  de  este  a  otro  del  lugar, 
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as:  1.  Damage  suffered  by  the  goods  through  inherent  vice,  tempest,  seizure,  ship- 
wreck or  stranding;  —  2.  Expenses  incurred  for  their  salvage;  —  3.  Loss  of  cables, 
anchors,  sails,  masts,  or  rigging  caused  by  tempest  or  other  accident  of  the  sea;  — 
4.  The  cost  of  stoppages  occasioned  by  the  accidental  loss  of  these  objects,  or  by  the 
want  of  victuals  or  for  the  repair  of  any  leaks. 

752.  If  by  reason  of  known  shoals  or  sand-banks  the  ship  cannot  sail  with  the 
whole  cargo  from  the  starting  place,  or  reach  the  place  of  destination,  without  un- 
loading a  part  m  lighters  to  free  the  ship,  the  expenses  caused  by  such  operation  shall 
not  be  regarded  as  general  average. 

Such  expenses  are  on  account  of  the  ship,  if  the  contract  of  affreightment  or 
the  bills  of  lading  do  not  stipulate  to  the  contrary. 

753.  The  provisions  contained  in  the  preceding  articles  for  the  classification 
of  general  or  particular  average,  are  equally  apphcable  to  such  lighters  and  things 
loaded  in  them. 

754.  If  during  the  transhipment  such  lighters  or  the  goods  thereon  suffer 
damage  or  loss  regarded  as  general  average,  such  vessels  sustain  one  third  thereof, 
and  the  goods  the  remaining  two-thirds;  and  the  latter  shall  be  redistributed  as 
general  average  over  the  principal  ship,  the  freight,  and  the  whole  cargo. 

755.  Reciprocally,  and  until  the  goods  loaded  in  Hghters  are  unloaded  in  the 
place  of  their  destination,  they  continue  in  community  with  the  principal  ship  and 
the  rest  of  the  cargo;  and  contribute  to  the  general  average  which  they  suffer. 

756.  Damage  sustained  or  expenses  caused  owing  to  the  internal  defects  of  the 
ship,  unseaworthiness,  or  default  or  negligence  of  the  captain,  or  of  the  crew,  are 
not  regarded  as  general  average,  although  they  may  be  incurred  intentionally,  and 
after  reasoned  deliberation,  for  the  good  of  the  ship. 

757.  Expenses  of  pilots,  towage  and  harbour  dues,  are  not  average,  but  mere 
expenses  at  the  charge  of  the  ship. 

758.  No  claim  is  admissible  in  the  case  of  general  average,  if  it  does  not  exceed 
-one  hundredth  part  of  the  combined  value  of  ship  and  cargo,  or  in  the  case  of  particular 
average,  of  the  thing  damaged. 

Section  II.     Of  Jettison. 

759.  If  the  captain  to  save  the  ship  in  case  of  stress  of  weather  or  pursuit  of 
enemies,  considers  himseK  obHged  either  to  cast  overboard  any  part  of  the  cargo,  to 
destroy  part  of  the  ship  to  facilitate  the  jettison,  to  cut  the  masts  or  to  abandon 
anchors,  he  shall  previously  take  counsel,  summoning  the  principal  members  of 
the  crew  and  those  interested  in  the  cargo  who  may  be  present. 

If  there  should  be  a  difference  of  opinion,  that  of  the  captain  and  of  the  principal 
members  of  the  crew  shall  prevail. 

If  the  imminence  of  the  danger  does  not  aUow  of  the  captain  taking  the  counsel 
mentioned  in  the  first  paragraph  of  this  Article,  he  shall  decide  for  himself  and 
under  his  own  responsibility ;  those  prejudiced  retaining  their  rights  to  bring  the  matter 
at  the  proper  time  before  the  competent  Court,  if  the  captain  has  acted  with  fraud, 
ignorance  or  neghgence. 

Under  the  same  responsibiHty  he  can  also  ignore  the  opinion  of  the  principal 
members  of  the  crew,  whenever  he  considers  it  opposed  to  the  common  interest. 

760.  In  the  discretion  of  the  captain,  counselled  by  the  principal  members  of 
the  crew,  it  shall  be  arranged  that  the  things  least  necessary,  most  weighty,  and 
of  least  value  shall  be  cast  overboard  in  the  first  place;  and  thereafter  those  which 
are  on  the  first  deck. 

761.  As  soon  as  possible  the  captain  shall  enter  on  the  log  book  of  the  ship  a 
note  of  the  resolution. 

Such  note  shall  include:  The  grounds  for  the  consultation:  —  A  statement 
^f  the  things  cast  overboard  and  damaged,  with  descriptions  as  far  as  possible;  — 
The  signatures  of  those  conferring  or  their  grounds  for  refusal  to  sign. 

762.  At  the  first  port  at  which  the  captain  shall  arrive,  he  must  within  twenty- 
four  hours  present  to  the  Commercial  Judge,  and  failing  him,  to  another  Judge 
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una  copia  de  dicha  dUigencia,  bajo  juramento  de  ser  verdaderos  los  hechos  que 
expresa.  Si  la  llegada  fuere  a  puerto  extranjero,  se  hara  el  juramento  y  la  presen- 
tacion  de  la  copia  ante  el  Consul  ecuatoriano,  y  no  habiendolo,  ante  la  autoridad 
local  que  conozca  de  los  negocios  mercantiles,  y,  en  su  falta,  ante  cualquier  juez 
comun. 

Seccion  III.    De  la  contribuci6n  por  averia  gruesa. 

763.  Contribuiran  en  comun  a  la  averia  gruesa,  sueldo  a  libra,  las  mercaderias 
salvadas  y  las  perdidas  por  echazon  u  otras  medidas  de  salvamento  y  la  nave  y 
su  flete. 

La  contribucion  se  arreglara  al  valor  que  dichas  cosas  tuvieren  en  el  lugar 
de  la  descarga,  deducidos  antes  los  gastos  de  salvamento. 

764.  Los  salaries  de  la  gente  de  mar  no  estan  sujetos  a  contribucion. 

765.  Es  obUgacion  del  capitan  solicitar,  en  el  lugar  de  la  descarga  y  ante  la 
autoridad  indicada  en  el  art.  762,  el  reconocimiento  y  justiprecio,  por  peritos  que 
se  nombraran  de  oficio,  de  los  danos  y  perdidas  que  constituyen  la  averia  gruesa. 

766.  Las  mercaderias  arrojadas  se  estimaran  por  el  precio  corriente  en  el  lugar 
de  la  descarga  y  segun  la  calidad  que  se  probare  por  los  conocimientos  y  facturas, 
si  los  hay. 

767.  Si  las  mercaderias  resultaren  de  un  valor  inferior  al  que  expresa  el  cono- 
cimiento,  contribuiran  segun  su  estimacion,  si  se  ban  salvado;  y  si  se  ban  perdido 
6  averiado,  se  pagaran  segun  la  calidad  designada  en  el  conocimiento. 

Si  las  mercaderias  resultaren  de  calidad  inferior  a  la  que  indica  el  conocimiento, 
contribuiran  segun  la  calidad  indicada  en  el  conocimiento,  si  se  ban  salvado;  y  si 
se  ban  perdido  6  averiado,  segun  su  estimacion. 

768.  La  reparticion  proporcional  que  haran  los  peritos  de  las  perdidas  y  los 
danos  comunes,  se  Uevara  a  efecto,  despues  de  aprobada  por  el  Juez  6  el  Consul, 
en  sus  respectivos  casos. 

769.  No  contribuiran  a  la  averia  gruesa  las  municiones  de  guerra  y  de  boca  de 
la  nave,  ni  el  equipaje  del  capitan  ni  de  los  demas  individuos  de  la  tripulacion;  pero 
el  valor  de  estas  mismas  cosas,  si  se  perdieren  por  la  echazon,  sera  pagado  por  contri- 
bucion. 

770.  Los  efectos  que  no  constaren  de  conocimiento  6  declaracion  del  capitan, 
no  seran  pagados  si  fueren  echados;  y  contribuiran  si  se  salvaren. 

771.  Los  efectos  cargados  sobre  la  cubierta  de  la  nave,  no  seran  pagados  si 
se  arrojan  6  danan,  y  contribuiran  si  se  salvan.  Esta  disposicion  no  es  apUcable 
al  comercio  de  cabotaje. 

772.  Las  mercaderias  que  no  esten  aun  embarcadas  en  la  nave  principal  ni 
en  los  botes  6  canoas  que  los  deben  Uevar  a  bordo,  no  contribuyen  a  las  perdidas 
que  sufra  la  nave  destinada  a  transportarlas. 

773.  Si  la  nave  se  perdiere  a  pesar  de  la  echazon  de  una  parte  del  cargamento, 
6  de  otros  hechos  ejecutados  para  salvarla,  cesa  la  obligacion  de  contribuir  a  la  ave- 
ria gruesa;  y  los  daiios  y  perdidas  oourridos,  se  estimaran  como  averia  simple  a  cargo 
de  los  interesados  en  los  efectos  que  los  hubieren  sufrido. 

774.  Cuando  despues  de  haberse  salvado  la  nave  del  riesgo  que  dio  lugar  a 
la  averia  gruesa  pereciere  por  otro  accidente  en  el  progreso  de  su  viaje,  contribuiran 
a  la  averia  gruesa  los  efectos  salvados  del  primer  riesgo  que  se  hubieren  conservado 
despues  de  perdida  la  nave,  segun  al  valor  que  tengan,  atendido  su  estado,  y  con 
deducoion  de  los  gastos  hechos  para  salvarlos. 

775.  Los  efectos  arrojados  no  contribuyen  al  pago  de  los  daiios  acaecidos, 
despues  de  su  echazon,  a  las  mercaderias  salvadas. 

776.  En  todos  los  casos  sobredichos,  el  capitan  y  la  tripulacion  tienen  privi- 
legio  sobre  las  mercaderias,  6  su  preeio,  por  lo  que  les  toque  en  la  contribucion. 
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of  the  locality,  a  copy  of  such  note,  under  oath  that  the  facts  stated  therein  are 
true.  If  the  arrival  is  at  a  foreign  port,  the  oath  and  delivery  of  the  copy  shall 
be  made  before  the  Ecuadorian  Consul,  and  if  there  is  none,  before  the  local  authority 
having  cognizance  of  mercantile  affairs,  and  failing  such  an  authority,  before  any 
ordinary  judge. 

Section  III.     Of  General  Average  Contribution. 

763.  Goods  salved  and  those  lost  by  jettison  or  other  methods  of  salvage,  and 
the  ship  and  the  freight  thereof,  shall  together  contribute  to  general  average, 
according  to  proportion. 

The  contribution  shall  be  regulated  according  to  the  value  that  such  things 
would  have  in  the  place  of  discharge,  the  expenses  of  salvage  being  first  de- 
ducted. 

764.  The  wages  of  the  seamen  are  not  subject  to  contribution. 

765.  It  is  the  duty  of  the  captain  to  apply  in  the  place  of  discharge  and  before 
the  authority  appointed  in  Art.  762,  for  the  examination  and  valuation  by  experts,  who 
shall  be  officially  nominated,  of  the  damage  and  losses  which  constitute  the  general 
average. 

766.  The  goods  cast  overboard  shall  be  valued  at  the  price  current  at  the  place 
of  discharge,  and  according  to  the  quahty  which  shall  be  proved  by  the  bills  of  lading 
and  invoices,  if  there  are  any. 

767.  If  the  goods  should  turn  out  to  be  of  a  value  less  than  that  stated  in  the 
bill  of  lading,  they  shaU  contribute  according  to  the  valuation  thereof,  if  they  have 
been  salved,  and  if  they  have  been  lost  or  damaged,  they  shall  be  paid  for  according 
to  the  quality  stated  in  the  bill  of  lading. 

If  the  goods  should  turn  out  to  be  of  a  quality  inferior  to  that  stated  in  the  bill 
of  lading,  they  shall  contribute  according  to  the  quality  stated  in  the  biU  of  lading, 
if  they  have  been  salved;  and  if  they  have  been  lost  or  damaged,  according  to  the 
valuation. 

768.  The  proportionate  distribution  which  experts  shall  make  of  losses  and 
damages  of  a  general  nature  shall  be  carried  into  effect,  after  the  approval  by  the 
Judge  or  Consul,  as  the  case  may  be. 

769.  Munitions  of  war  and  fire-arms  of  the  ship,  the  equipment  of  the  captain 
and  of  other  members  of  the  crew,  shall  not  contribute  to  general  average;  but  the 
value  of  such  things,  if  they  are  lost  by  jettison,  shall  be  the  subject  of  contri- 
bution. 

770.  Goods  which  are  not  stated  in  a  bill  of  lading  or  declaration  of  the  cap- 
tain, shall  not  be  paid  for  if  they  are  jettisoned  and  shall  contribute  if  they  are 
salved. 

771.  Goods  loaded  on  the  deck  of  the  ship  shall  not  be  paid  for  if  they  are  cast 
overboard  or  damaged,  and  shall  contribute  if  they  are  salved.  This  provision  is 
not  appHcable  to  the  coasting  trade. 

772.  Goods  which  are  not  yet  embarked  on  the  principal  ship  or  in  boats  or 
barges  which  ought  to  place  them  on  board,  do  not  contribute  to  the  losses  sustained 
by  the  ship  intended  to  carry  them. 

773.  If  the  ship  should  be  lost  notwithstanding  the  jettison  of  a  part  of  the 
cargo  or  of  other  steps  taken  to  salve  the  same,  the  obligation  to  contribute  to  general 
average  ceases ;  and  the  damage  and  losses  which  have  happened  shall  be  regarded 
as  particular  average  at  the  charge  of  those  concerned  in  the  goods  which  have 
suffered  them. 

774.  When,  after  being  salved  from  a  risk  giving  rise  to  general  average,  the 
ship  should  perish  by  some  other  accident  during  the  progress  of  the  voyage,  the 
goods  salved  from  the  first  risk  which  have  been  salved  after  the  loss  of  the  ship 
shall  contribute  to  general  average,  according  to  their  value  having  regard  to  their 
condition,  and  with  a  deduction  of  the  expenses  paid  for  the  purpose  of  salving 
the  same. 

775.  Goods  cast  overboard  do  not  contribute  to  the  payment  for  damage  hap- 
pening to  the  goods  salved  after  their  jettison. 

776.  In  all  the  aforesaid  cases  the  captain  and  the  crew  have  a  preferential 
claim  on  the  goods  or  their  proceeds  for  whatever  concerns  them  in  the  adjust- 
ment. 

11* 
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Seccion  IV.    Del  abordaje. 

777.  En  caso  de  abordaje,  si  fuere  fortuito  6  causado  por  hecho  de  los  dos 
capitanes  6  de  las  dos  tripulaciones,  cada  nave  soportara  el  dano  que  hubiere  sufndo; 
si  fuere  causado  por  culpa  de  uno  de  los  capitanes,  este  pagara  todos  los  danos;  si 
no  constare  que  ha  sido  caso  fortuito  ni  cual  de  los  capitanes  ha  sido  el  culpable, 
cada  ima  de  las  naves  pagara  la  mitad  de  las  reparaciones  que  fueren  necesarias 
a  juicio  de  peritos. 

778.  El  abordaje  se  presume  fortuito;  pero  se  reputard  ocasionado  por  culpa 
del  capitan  de  la  nave  que  se  encuentre  en  alguno  de  los  casos  siguientes:  1.°  Si 
la  nave  estuviere  mal  fondeada  por  inobservancia  de  los  reglamentos  y  usos  del 
puerto;  6  si  tuviere  sus  anclas  sin  las  boyas  necesarias,  a  menos  que  pruebe  que  las 
perdio  sin  culpa  suya  y  que  no  ha  podido  reemplazarlas;  —  2.°  Si  la  nave  zarpare 
de  noche  sin  haberse  puesto  previamente  en  franquia,  6  navegare  a  toda  vela  a 
inmediacion  de  otra  que  estuviere  fondeada  6  a  la  capa;  —  3.°  Si  a  la  entrada  de 
un  puerto,  la  nave  tratare  de  tomar  la  delantera  a  otra  que  la  precede,  6  si  a  la 
saUda  no  cediere  el  paso  a  la  nave  que  entrare  al  puerto;  —  4.°  Si  navegando  con 
viento  en  popa,  en  una  direccion  tal  que  pueda  encontrarse  con  otra  en  un  punto 
de  interseccion,  no  tomare  las  precauciones  necesarias  para  evitar  el  abordaje;  y 
—  5.°  Si  la  nave,  cualquiera  que  sea  el  punto  donde  se  encuentre,  no  tuviere 
farol  con  luz  siendo  de  noche. 

779.  Si  la  nave  pereciere  despues  del  abordaje  en  el  viaje  que  deba  hacer  para 
llegar  a  un  puerto  de  arribada  para  su  reparacion,  se  presume  que  la  perdida  fue 
causada  por  el  abordaje. 

780.  Si  una  nave  a  la  vela  causare  daiio  sin  culpa  del  capitan  6  de  la  tripulacion 
a  otra  nave  anclada  en  lugar  conveniente,  aquella  pagara  la  mitad  del  daiio  de  esta, 
sin  comprender  el  suyo  propio. 

Estos  danos  se  repartiran  como  averia  gruesa  sobre  la  nave  y  la  carga. 

No  habra  lugar  al  pago  de  danos,  si  el  capitan  de  la  nave  anclada  hubiera  podido 
evitar  el  abordaje,  6  disminuir  sus  consecuencias,  soltando  sus  cables,  6  cortando 
sus  amarras,  siempre  que  hubiere  podido  hacerlo  sin  pehgro ;  6  si  no  lo  hizo  a  pesar 
de  haber  sido  oportunamente  requerido  por  la  otra  nave. 

781.  Si  ima  nave  garreando  fuere  sobre  los  cables  de  otra  anclada  cerca  de  eUa, 
y  los  cortase,  de  modo  que  esta  perdiese  sus  anclas,  y  que  por  este  suceso  sufriere 
dano  6  naufragase,  la  primera  debera  indemnizar  todo  el  daiio  que  sufriere  la  otra 
y  su  cargamento. 

782.  Si  una  nave  anclada  6  amarrada  en  un  punto,  sin  soltarse,  y  por  la  im- 
petuosidad  de  las  olas,  6  por  una  tempestad  ti  otra  fuerza  mayor,  causare  danos 
a  otras  naves  que  se  encuentren  cerca  de  eUa,  estos  seran  sufridos  por  las  naves 
perjudicadas  como  averia  particular. 

783.  Si  una  nave  se  haUare  sobre  un  bajo  y  no  pudiere  retirarse,  su  capitan,  en 
caso  de  pehgro,  tiene  el  derecho  de  exigir  que  otra  nave  que  le  quede  cerca  leve  sus 
anclas  6  corte  sus  amarras  para  dar  paso  a  aqueUa,  siempre  que  la  otra  pueda  hacerlo 
sin  riesgo;  y  debiendo  la  nave  en  peligro  pagar  los  perjuicios  que  sufra  la  otra. 

El  capitan  de  la  nave  vecina  que  rehusare  satisfacer  a  la  exigencia,  6  no  lo  hiciere 
por  neghgencia,  sera  responsable  de  los  daiios  que  resultaren  de  eUo. 

Seccion  V.    De  la  arribada  forzosa. 

784.  Llamase  arribada  forzosa  la  entrada  necesaria  de  la  nave  a  un  puerto 
6  lugar  distinto  del  prefijado  para  el  viaje  convenido. 

785.  La  arribada  forzosa  es  legitima  6  ilegltima. 

Es  legitima  la  que  procede  de  caso  fortuito  inevitable,  e  ilegitima  la  que  trae 
su  origen  del  dolo,  la  neghgencia  6  impericia  del  capitan. 

786.  Son  justas  causas  de  arribada:  1.°  La  falta  de  viveres;  —  2.°  El  temor 
fundado  de  enemigos  6  piratas;  y  —  3.°  Cualquier  accidente  en  la  tripulacion  6 
la  nave  que  la  inhabUite  para  continuar  el  viaje. 

787.  La  justicia  de  la  causa  no  legitima  la  arribada  en  los  casos  siguientes: 
1.  °  Si  la  falta  de  viveres  proviene  de  su  corrupcion  6  perdida  por  la  mala  colocacion 
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Section  IV.     Of  Collision. 

777.  In  the  case  of  collision,  if  it  should  be  fortuitous  or  caused  by  the  act 
of  both  captains  or  of  both  of  the  crews,  each  ship  shall  bear  the  damage  which  she 
shall  have  sustained;  if  it  should  be  caused  by  the  fault  of  one  of  the  captains,  the 
latter  shall  pay  all  the  damages;  if  it  should  not  be  clear  that  it  has  been  fortuitous, 
or  which  of  the  captains  was  at  fault,  each  ship  shall  pay  for  one  half  of  the 
repairs  which  shall  be  necessary  in  the  opinion  of  experts. 

778.  A  coUision  is  presumed  to  be  fortuitous ;  but  it  shall  be  regarded  as  due  to 
the  fault  of  the  captain  of  the  ship  when  it  happens  in  any  of  the  following  cases :  1 .  If 
the  ship  is  badly  moored  by  reason  of  non-observance  of  the  regulations  and  customs 
of  the  port ;  or  if  her  anchors  are  without  the  necessary  buoys,  unless  it  is  proved 
that  the  same  were  lost  without  his  fault  and  that  he  has  not  been  able  to  replace 
them;  —  2.  If  the  ship  weighs  anchor  at  night  without  having  been  previously  placed 
free  to  depart;  or  navigates  at  full  sail,  in  the  vicinity  of  another  which  is  anchored 
or  lying  to;  —  3.  If  on  entering  a  port  the  ship  attempts  to  take  the  lead  of 
another  preceding,  or  if  on  saiHng  therefrom  the  captain  does  not  give  way  to  a 
ship  entering  the  port ;  —  4.  If ,  navigating  with  wind  astern  in  a  direction  such  that 
the  ship  may  come  in  contact  with  another  at  a  point  of  intersection,  he  does  not 
take  the  necessary  steps  to  avoid  the  collision;  —  5.  If  the  ship,  wherever  she  may 
be,  has  no  headhght  burning  at  night. 

779.  If  the  ship  perishes  after  a  collision,  on  the  voyage  which  she  must  make 
in  order  to  reach  a  port  of  refuge  for  repair,  it  is  presumed  that  the  loss  was  caused 
by  the, coUision. 

780.  If  a  ship  under  sail  causes  damage  without  fault  of  the  captain  or  of 
the  crew,  to  another  ship  anchored  at  an  appropriate  place,  the  former  shall  pay 
one-half  of  the  damage  of  the  latter,  without  including  any  of  her  own  damage. 

Such  damage  shall  be  distributed  as  general  average  over  the  ship  and  the 
cargo. 

There  shall  be  no  ground  for  the  payment  of  damages,  if  the  captain  of  the 
ship  at  anchor  would  have  been  able  to  escape  the  coUision,  or  diminish  its  conse- 
quences, by  letting  go  cables,  or  by  cutting  her  moorings,  whenever  he  could  have 
done  so  without  risk;  or  if  he  did  not  do  so,  in  spite  of  having  been  in  due  time  re- 
quested by  the  other  ship. 

781.  If  a  ship  dragging  her  moorings  is  over  the  cables  of  another  anchored 
near  her,  and  cuts  them,  so  that  the  latter  loses  her  anchors  and  through  such  event 
suffers  damage  or  shipwreck,  the  former  must  give  compensation  for  aU  the  damage 
which  the  other  or  her  cargo  sustains. 

782.  If  a  ship  anchored  or  moored  at  a  point,  without  letting  go  and  through 
the  force  of  the  waves  or  through  stress  of  weather  or  other  force  majeure,  causes 
damage  to  other  ships  in  her  vicinity,  such  damage  shaU  be  suffered  by  the  ships 
injured  as  particular  average. 

783.  n  a  ship  is  in  shaUow  water  and  is  not  able  to  withdraw,  the  captain,  in 
case  of  danger,  has  the  right  to  demand  that  another  ship  which  is  near  should 
raise  the  anchors  or  cut  her  moorings  to  give  fair  way,  provided  the  other  can  do  so 
without  risk;  the  ship  in  peril  being  obliged  to  pay  for  the  damage  which  the  other 
may  sustain. 

If  the  captain  of  the  adjacent  ship  refuses  to  satisfy  the  request  or  through 
negligence  does  not  so  act,  he  shaU  be  responsible  for  the  damages  resulting  there- 
from. 

Section  V.     Of  Ports  of  Refuge. 

784.  Refuge  in  distress  is  the  entry  of  a  ship  in  case  of  necessity,  into  a  port  or 
place  different  from  that  determined  for  the  voyage  agreed  upon. 

785.  Refuge  in  distress  is  lawful  or  unlawful. 

That  is  lawful  which  results  from  an  inevitable  unforeseen  circumstance,  and 
unlawful  which  results  from  fraud,  neghgence  or  want  of  skiU  on  the  part  of  the 
captain. 

786.  Sufficient  reasons  for  refuge  are:  1.  Want  of  provisions;  —  2.  WeU- 
grounded  fear  of  enemies  or  pirates;  —  3.  Any  accident  to  the  crew  or  the  ship  which 
renders  her  incapable  of  continuing  the  voyage. 

787.  The  sufficiency  of  the  reason  does  not  render  lawful  the  taking  of  refuge 
in  the  foUowing  cases :   1.  If  the  want  of  provisions  is  owing  to  putrefaction  or  loss, 
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6  el  descuido  en  su  custodia  y  conservacion,  6  de  no  haberse  hecho  el  aprovisiona- 
miento  necesario  segun  el  uso  y  las  circunstancias  de  la  navegacion;  —  2.  Si  el 
riesgo  de  enemigos  6  piratas  no  fuese  manifiesto  y  fundado  en  hechos  positivos  y 
justificables;  —  3.°  Si  la  peste  u  otras  enfermedades  de  la  tripulacion  procedieren 
de  la  mala  calidad  de  los  viveres  que  formen  el  aprovisionamiento  de  la  nave;  y 
—  4.  °  Si  la  inhabilitacion  de  la  nave  proviene  de  no  haberla  reparado,  pertrechado  y 
eqnipado  convenientemente  para  el  viaje;  de  alguna  disposicion  desacertada  del 
capitan,  6  de  no  haber  tornado  la  que  convenia  para  evitar  el  descalabro. 

788.  La  resolucion  de  la  arribada  forzosa  corresponde  a  la  junta  de  oficiales  de 
la  nave,  y  se  Uevara  a  efecto  lo  que  acuerde  la  mayoria  de  los  vocales,  computada 
en  los  terminos  de  los  art.  759  y  761. 

Los  cargadores  presentes  6  sobrecargos  seran  citados  a  la  junta  para  los  efectos 
que  indica  el  articulo  precitado. 

El  acta  sera  redactada,  firmada  y  presentada  en  la  forma  que  prescribe  el  art.  761, 
y  las  protestas  seran  Hteralmente  insertadas  en  ella. 

789.  El  propietario  y  el  capitan  no  son  responsables  a  los  cargadores  de  los 
danos  y  perjuicios  que  les  ocasione  la  arribada  legitima. 

Pero  si  la  arribada  fuere  ilegitima,  ambos  seran  soUdariamente  obligados  a 
indemnizar  a  los  cargadores. 

790.  El  capitan  no  podra  descargar  las  mercaderias  en  el  puerto  de  arribada 
forzosa,  sino  en  los  siguientes  casos:  1.°  Si  los  cargadores  lo  exigieren  para  prevenir 
el  dano  de  las  mercaderias ;  —  2.  °  Si  la  descarga  fuere  indispensable  para  hacer  la 
reparacion  de  la  nave;  y  —  3.°  Si  se  reconociere  que  el  cargamento  ha  sufrido 
averia. 

En  los  dos  ultimos  casos,  el  capitan  sobcitara  la  competente  autorizacion  del 
Juzgado  de  Comercio;  y  si  el  puerto  de  arribada  fuere  extranjero,  del  Consul  ecua- 
toriano,  6  en  su  defecto  de  la  autoridad  local. 

Los  gastos  de  la  descarga  y  recarga  seran  de  cuenta  de  los  cargadores. 

791.  Notandose  que  la  carga  ha  sufrido  averia,  el  capitan  cumpUra  con  lo 
prevenido  en  el  articulo  762,  y  con  las  ordenes  que  el  cargador  presente  6  su  consig- 
natario  le  comunique  acerca  de  las  mercaderias  averiadas. 

792.  No  encontrandose  el  propietario  de  las  mercaderias  averiadas,  6  persona 
que  le  represente,  el  capitan  pedira  al  Juzgado  de  Comercio,  al  agente  consular 
6  a  la  autoridad  local,  en  sus  respectivos  casos,  el  nombramiento  de  peritos  para 
que,  previo  reconocimiento  de  las  mercaderias  averiadas,  informe  acerca  de  la  natu- 
raleza  y  extension  de  la  averia,  de  los  medios  de  repararla  6  evitar  su  propagacion, 
y  si  sera  6  no  conveniente  el  embarque  y  conduccion  de  las  mercaderias  al  puerto 
de  la  consignacion. 

En  vista  del  informe  de  los  peritos,  la  autoridad  que  conozca  del  caso  proveera 
la  reparacion  y  reembarque  de  las  mercaderias,  6  que  se  mantengan  en  deposito, 
segtin  viere  convenir  a  los  intereses  del  propietario;  y  el  capitan  Uevard  a  efecto, 
bajo  su  responsabiHdad,  lo  que  se  decretare. 

793.  Ordenandose  la  reparacion  y  reembarque,  el  capitan  empleara  sucesi- 
vamente,  para  cubrir  los  gastos  que  tales  operaciones  demanden,  los  arbitrios  que 
se  expresan  a  continuacion :  1.°  Tomar  de  la  caja  de  la  nave  la  cantidad  necesaria, 
con  calidad  de  reintegro  y  abono  del  interes  eorriente ;  —  2.  °  Contratar  un  prestamo 
a  la  gruesa  sobre  las  mismas  mercaderias;  y  —  3.°  Solicitar  de  la  autoridad  com- 
petente la  venta  en  martillo  de  las  mercaderias  averiadas,  hasta  la  cantidad  indis- 
pensable para  cubrir  los  gastos. 

El  capitan,  6  el  dador,  en  su  caso,  tiene  privilegio  sobre  todos  los  acreedores 
para  ser  reintegrado,  del  capital  y  los  intereses  del  prestamo,  con  el  producto  de  las 
mercaderias  averiadas. 

794.  Decretandose  el  deposito,  el  capitan  dara  cuenta  al  cargador  6  a  su  con- 
signatario  para  que  resuelva  lo  que  mejor  le  convenga. 

Pero  si  el  mal  estado  de  las  mercaderias  ofreciere  un  inminente  peUgro  de  p6r- 
dida  6  aumento  de  deterioro,  el  capitan  pedira  se  proceda  inmediatamente  a  su 
venta  en  martiUo;  pagara  con  su  producto  los  gastos  causados  y  los  fletes  que  hubiere 
devengado  la  nave  en  proporcion  del  camino  andado,  y  depositara  el  resto  a  la  orden 
del  interesado,  dandole,  desde  luego,  el  correspondiente  aviso. 

795.  El  capitan  esta  obligado,  bajo  responsabilidad  de  dafios  y  perjuicios, 
a  continuar  el  viaje  tan  luego  como  cese  la  causa  de  la  arribada  forzada. 
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through  having  been  badly  stowed,  or  though  carelessness  in  their  custody  or 
preservation,  or  through  the  necessary  provisioning  according  to  the  usage  and 
the  circumstances  of  the  voyage  not  having  been  made;  —  2.11  the  risk  of  enemies 
or  pirates  IS  not  evident  and  based  on  positive  and  provable  facts;  —  3.  If  pestilence 
or  other  diseases  of  the  crew  proceed  from  the  bad  quahty  of  the  victuals  which  form 
the  provisioning  of  the  ship;  —  4.  If  the  unseaworthiness  of  the  ship  results  from 
not  having  been  repaired,  furnished  and  equipped  sufficiently  for  the  voyage;  from 
any  error  of  judgment  of  the  captain;  or  owing  to  measures  necessary  to  avoid  the 
misfortune  having  been  neglected. 

788.  The  resolution  to  take  refuge  in  distress  belongs  to  a  council  of  officers  of 
the  ship,  to  be  decided  by  the  majority  of  votes,  computed  in  the  terms  of  Arts.  759 
and  760. 

Shippers  or  supercargoes  present  shall  be  invited  to  the  said  council  for  the 
purposes  indicated  in  the  above-mentioned  articles. 

•  The  decision  shall  be  drawn  up,  signed  and  presented  in  the  form  prescribed 
m  Art.  761,  and  protests  shall  be  literally  inserted  therein. 

789.  The  shipowner  and  captain  are  not  responsible  to  the  shippers  for  the 
damage  and  loss  caused  by  lawful  refuge  in  distress. 

If,  however,  it  is  unlawful,  both  shall  be  jointly  liable  to  indemnify  the  shippers. 

790.  A  captain  shall  not  unload  the  goods  at  a  port  of  refuge,  except  in  the 
following  cases:  1.  If  the  shippers  demand  it,  to  prevent  damage  to  the  goods;  — 
2  If  the  unloading  is  indispensable  for  the  repair  of  the  ship;  —  3.  If  it  is  discovered 
that  the  cargo  has  sustained  damage. 

In  the  two  last  cases  the  captain  shall  request  the  proper  authorisation  from  the 
Commercial  Court,  and  if  the  port  of  refuge  is  foreign,  from  the  Ecuadorian  Consul, 
or  in  his  absence  from  the  local  authority. 

The  expenses  of  unloading  and  reloading  shall  be  borne  by  the  shippers. 

791.  On  discovering  that  the  cargo  has  sustained  damage  the  captain  shall 
comply  with  the  provisions  of  Art.  762,  and  with  the  orders  which  the  shipper  in 
person  or  the  consignee  shall  communicate  to  him  regarding  the  goods  damaged. 

792.  The  owner  of  the  damaged  goods  or  his  representative  not  being  accessible, 
the  captain  shaU  request  the  Commercial  Court,  the  consular  agent,  or  the  local  au- 
thority, as  the  case  may  be,  to  appoint  experts,  who,  after  having  examined  the  damage, 
shall  report  upon  the  nature  and  extent  of  such  damage,  the  means  of  repairing  the 
same,  or  avoiding  its  spreading,  and  whether  it  is  desirable  to  reload  and  transport 
the  goods  to  the  port  to  which  they  are  consigned. 

On  consideration  of  the  experts'  report  the  authority  having  cognizance  of  the 
ease  shall  order  the  repairing  and  the  loading  of  the  merchandise,  or  that  it  be  kept 
in  deposit  as  may  be  most  conducive  to  the  interest  of  the  owners,  and  the  captain 
shall  carry  out,  under  his  responsibility,  whatever  is  decided. 

793.  If  the  repair  and  reloading  is  decided  upon,  the  captain  shall  adopt  succes- 
sively, to  cover  the  costs  thereof,  the  following  measures:  1.  Take  from  the  funds 
of  the  ship  the  amount  necessary,  under  condition  of  restoring  it  with  payment  of 
the  proper  interest  j  —  2.  Arrange  a  bottomry  loan  on  the  goods  in  question;  —  3.  Re- 
quest from  the  proper  authority  permission  to  sell  by  auction  sufficient  of  the  damaged 
goods  to  cover  indispensable  expenses. 

The  captain  or  the  lender  respectively  has  priority  over  all  other  creditors  for 
reimbursement  of  the  capital  and  interest  on  the  loan,  out  of  the  proceeds  of  the 
damaged  goods. 

794.  The  deposit  of  the  damaged  goods  being  decided  upon  the  captain  shall 
advise  the  shipper  thereof  so  that  he  may  decide  on  that  which  is  most  expedient. 

If,  however,  the  goods  are  so  badly  damaged  as  to  be  in  imminent  danger  of  loss 
or  further  deterioration,  the  captain  shall  request  an  immediate  sale  by  auction,  and 
with  the  proceeds  thereof  shall  defray  the  expenses  incurred  and  pay  the  freight  due 
to  the  ship  in  proportion  to  the  distance  traversed,  and  shall  deposit  the  remainder 
to  the  order  of  the  person  interested;  giving  him  notice  at  the  same  time. 

795.  A  captain  is  obliged  under  liabihty  for  damages  to  continue  the  voyage 
as  soon  as  the  cause  of  the  refuge  in  distress  ceases. 
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Pero  si  esta  fuere  motivada  por  temor  de  enemigos  6  piratas,  el  capitan  no 
podrdi  hacerse  de  nuevo  a  la  mar  sin  el  previo  acuerdo  de  la  junta  de  ofieiales. 

Seccion  VI.    Del  naufragio  y  varamiento. 

796.  Perdiendo  la  esperanza  de  salvar  la  nave,  y  permitiendolo  la  urgencia 
del  caso,  el  capitan  reunira  la  junta  de  ofieiales  y  sometera  a  su  deliberacion  si, 
atendidas  las  circunstancias,  debe  6  no  abandonar  la  nave. 

Resolviendose  el  abandono,  el  capitan  extraera  el  dinero,  los  libros  y  la  ^arte 
mas  preciosa  del  cargamento;  y  si  llegare  a  consumarse  el  naufragio,  recogera  los 
fragmentos  de  la  nave  y  los  restos  del  cargamento. 

797.  Naufragando  la  nave  que  va  en  convoy  6  en  conserva,  se  distribuira 
entre  los  demas  que  la  acompanan,  en  proporci6n  al  espacio  que  cada  una  tenga 
desembarcado,  la  parte  de  la  carga  y  los  pertrechos  que  se  hubieren  salvado. 

Si  alguno  de  los  capitanes  rehusare,  sin  justa  causa,  recibir  la  parte  de  la  carga 
que  le  corresponda,  el  capitan  naufrago  protestara  contra  61,  ante  dos  ofieiales  de 
mar,  los  danos  y  perjuicios  que  cause  su  negativa,  y  ratificara  la  protesta  en  el  primer 
puerto  de  arribada,  dentro  del  tdrmino  legal.  IJna  copia  de  la  protesta  sera  agre- 
gada  al  proceso  informativo  de  que  trata  el  art.  650. 

798.  El  capitan  que  reciba  mercaderias  naufragas,  no  esta  obligado  a  variar 
el  rumbo  para  transportarlas  al  pun  to  de  la  consignacion;  pero  debera  conducirlas 
al  del  destino  de  su  nave  y  entregarlas  a  sus  propietarios  6  consignatarios. 

Por  falta  de  unos  y  otros,  pondra  las  mercaderias  a  disposicion  del  Juzgado  de 
Comercio,  para  que  ordene  su  deposito,  por  cuenta  de  los  interesados. 

799.  Caso  que,  sin  variar  de  rumbo  y  continuando  el  mismo  viaje,  sea  posible 
descargar  las  mercaderias  naufragas  en  el  puerto  4  que  fueren  destinadas,  el  capitan 
podra  arribar  con  este  objeto,  siempre  que  le  consientan  los  cargadores  6  sobrecar- 
gos  y  los  pasajeros  y  ofieiales  de  la  nave,  d.  quienes  se  les  consultara :  que  el  puerto  no 
sea  de  peligroso  acceso,  y  que  no  haya  temor  fundado  de  enemigos  6  piratas. 

Los  daiios  y  perjuicios  que  cause  la  arribada  ejecutada  sin  el  consentimiento 
de  todas  las  personas  enunciadas,  seran  de  la  responsabUidad  del  capitan. 

800.  En  los  casos  previstos  en  los  dos  articulos  anteriores,  las  mercaderias 
porteadas  responden  privilegiadamente  del  pago  del  flete  y  de  los  gastos  de  arri- 
bada, descarga  y  cualquier  otro  que  se  haga  por  causa  y  en  beneficio  de  ellos. 

El  capitan  de  la  nave  que  verifica  el  transporte  de  las  mercaderias  naufragas, 
gozara  del  privilegio  que  establece  el  art.  793  por  las  cantidades  que  anticipe  y  el 
interfe  mercantil. 

El  flete,  si  no  hubiere  comercio,  sera  regulado  por  peritos  en  el  puerto  de  la 
descarga,  habida  consideration  a  la  distancia  andada,  la  dilacion  que  sufra  la  nave, 
las  dificultades  vencidas  y  los  riesgos  corridos  para  recoger  y  poner  a  bordo  las 
mercaderias. 

801.  El  capitan  que,  sin  baUarse  presente  en  los  momentos  de  naufragio,  encon- 
trare  mercaderias  naufragas,  estara  obligado  a  recogerlas,  transportarlas  y  entregarlas 
al  propietario  6  a  la  persona  que  le  represente,  cobrando  los  gastos  y  fletes  que 
correspondan. 

802.  Siempre  que  el  capitan  naufrago  6  algun  corresponsal  de  los  cargadores 
6  consignatarios  rehuse  anticipar  las  cantidades  necesarias  para  pagar  los  fletes  y 
gastos,  el  Juzgado  de  Comercio  mandara  vender  en  martiUo  la  parte  de  los  objetos 
salvados  que  considere  suficiente  para  cubrir  su  monto. 

803.  Ninguna  persona  privada  podra  entrar  a  la  nave,  so  pretexto  de  socorrerla 
6  salvarla  del  naufragio  6  varamiento,  emprender  el  salvamento  de  la  que  se  en- 
cuentre  encaUada  6  quebrantada,  ni  recoger  objetos  naufragos  que  floten  en  la  mar 
6  salgan  a  la  costa  sin  el  expreso  consentimiento  del  capitan  presente  6  del  oficial 
que  lo  reemplace. 

804.  Las  personas  que  tengan  conocimiento  de  im  naufragio  6  varamiento 
en  costas  de  la  Republica,  6  de  la  salida  a  eUas  de  los  fragmentos  de  una  nave  6  de 
los  restos  de  un  cargamento,  cumpUran  las  obUgaciones  que  impone  el  art.  624  del 
Codigo  Civil,  quedando  sujetas  a  la  accion  y  pena  que  6\  establece,  siempre  que  se 
apropien  objetos  naufragos. 
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If  however  this  refuge  is  caused  by  fear  of  enemies  or  pirates,  the  captain  must 
not  put  out  to  sea  again,  without  having  previously  agreed  upon  this  course  with  the 
officers  of  the  ship. 

Section  VI.    Of  Shipwreck  and  Stranding. 

796.  If  hope  of  salving  a  ship  has  been  lost  and  the  urgency  of  the  case  will 
permit  of  it,  the  captain  shall  call  the  officers  together  and  submit  for  their  opinion, 
whether  in  view  of  the  circumstances,  he  should  abandon  the  ship  or  not. 

If  abandonment  be  resolved  upon,  the  captain  shall  take  away  the  cash,  the 
books  and  the  most  valuable  part  of  the  cargo ;  and  if  shipwreck  takes  place,  shall 
collect  the  fragments  of  the  ship  and  the  remains  of  the  cargo. 

797.  If  a  ship  under  convoy  or  with  others  is  wrecked,  the  part  of  the  cargo 
and  the  equipment  which  may  be  salved  shaU  be  distributed  among  the  other  ac- 
companying ships  in  proportion  to  the  space  which  each  of  them  has  empty  at 
disposal. 

If  any  of  the  captains  should  refuse,  without  just  cause,  to  receive  his  correspond- 
ing part  of  the  cargo,  the  captain  of  the  wrecked  ship  shall  protest  against  him  before 
two  marine  officers  for  the  damages  caused  by  his  refusal  and  shall  ratify  the  protest 
at  the  first  port  of  call  within  the  legal  period.  A  copy  of  the  protest  shall  be  added 
to  the  report  mentioned  in  Article  650. 

798.  A  captain  who  receives  shipwrecked  goods  is  not  obHged  to  change  his 
route  to  transport  them  to  the  place  of  consignment,  but  he  shall  take  them  to  that 
of  his  ship  and  deUver  them  to  the  owner  or  consignees. 

In  default  of  both  he  shall  place  the  goods  at  the  disposal  of  the  Commercial 
Court,  that  its  deposit  may  be  ordered  on  account  of  those  interested. 

799.  In  case  it  is  possible  without  altering  the  route  and  by  continuing  the  same 
voyage  to  discharge  the  shipwrecked  goods  at  the  place  for  which  they  were  destined, 
the  captain  may  put  into  that  port  with  this  object,  provided  that  he  has  the  consent 
of  the  shippers  or  supercargoes,  the  passengers  and  officers  of  the  ship,  who  shall  be 
consulted,  and  provided  that  the  port  is  not  difficult  of  access,  and  that  there  is  no 
fear  of  enemies  or  pirates. 

The  captain  shaU  be  responsible  for  losses  sustained  by  putting  into  port  imder 
such  circumstances  without  the  consent  of  the  persons  named. 

800.  In  the  cases  provided  for  in  the  two  preceding  articles  the  goods  carried  are 
liable,  with  priority,  for  payment  of  freight  and  the  expenses  of  putting  into  port, 
discharge  and  any  other  expense  in  connection  therewith. 

A  captain  who  transports  shipwrecked  goods  shaU  enjoy  the  priority  provided 
in  Art.  793  for  the  sums  he  advances  and  the  mercantile  interest  thereon. 

The  freight,  if  there  is  no  sale,  shall  be  regulated  by  experts  at  the  port  of  dis- 
charge: taking  into  consideration  the  distance  traversed;  the  delay  incurred  by  the 
ship;  the  difficulties  surmounted,  and  the  risks  run  in  recovering  and  placing  the 
merchandise  on  board. 

801.  A  captain  who,  without  being  present  at  the  time  of  the  shipwreck,  should 
find  shipwrecked  goods,  shall  be  obHged  to  recover,  transport,  and  deUver  them  to 
the  owner  or  the  person  who  represents  him,  charging  the  corresponding  expenses 
and  freight. 

802.  Whenever  the  captain  of  a  wrecked  ship  or  any  representative  of  the  shippers 
or  consignees  refuses  to  advance  the  sums  necessary  to  pay  freights  and  expenses, 
the  Commercial  Court  shall  order  the  sale  by  auction  of  a  sufficient  part  of  the  objects 
salved  to  cover  the  amount.  j,      t 

803.  No  private  person  shall  enter  the  ship  under  pretence  of  aiding  or  salving 
her  from*  wreck  or  stranding,  nor  undertake  the  salving  of  that  which  may  be  stranded 
or  broken  up,  nor  collect  shipwrecked  objects  which  are  floating  in  the  sea  or  stranded 
on  the  shore',  without  the  expess  consent  of  the  captain  or  whoever  replaces  him. 

804.  Persons  who  are  aware  of  a  shipwreck  or  stranding  on  the  coast  of  the 
Repubhc  or  the  appearance  thereof  from  the  fragments  of  the  ship  or  the  remains  of 
a  cargo  shall  comply  with  the  obligations  imposed  by  Art.  624  of  the  Civil  Code,  being 
subject  to  the  action  and  penalty  therein  provided,  whenever  they  appropriate  objects 
shipwrecked. 
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En  el  caso  de  pillaje,  la  conducta  de  los  individuos  que  no  denuncien  el  naufragio 
6  varamiento  sera  examlnada  por  la  autoridad  competente  para  investigar  su  com- 
pUcidad  en  aquel  delito. 

805.^)  El  funcionario  publico  a  quien  se  denuncie  un  naufragio  6  varamiento 
oourridos  en  el  distrito  de  su  cargo,  se  trasladara  inmediatamente  al  lugar  del  suceso, 
y  dictara  todas  las  provideneias  conducentes  a  la  salvacion  de  los  hombres  de  mar, 
de  la  nave,  sus  papeles,  libros  y  cargamento,  y  a  la  conservacion  de  los  objetos  que 
se  puedan  salvar. 

Evacuadas  estas  diligencias,  dara  cuenta  al  Juzgado  de  Comercio  mas  inmediato 
para  que  proceda  al  cumplimiento  de  las  disposiciones  que  contienen  los  arts.  625, 
626,  627  y  628  del  Codigo  Civil. 

806.  Puera  del  caso  propuesto  en  el  art.  802  de  este  Codigo,  los  objetos  salvados 
seran  vendidos  en  martillo,  previo  decreto,  si  no  fuere  posible  conservarlos  por 
estar  averiados  6  haUarse  expuestos  a  perderse  6  deteriorarse  por  vicio  propio. 

El  producto  de  la  venta  sera  judicialmente  depositado  por  cuenta  de  quien 
corresponda. 

807.  El  propietario  6  los  cargadores  podran  reclamar  del  capitan  6  del  pUoto 
la  competente  indemnizacion  con  arreglo  al  art.  633,  siempre  que  el  naufragio  6 
varamiento  provenga  de  dolo,  culpa  6  impericia  de  alguno  de  ellos. 

Si  el  naufragio  6  varamiento  procediere  de  que  la  nave  no  fue  convenientemente 
reparada  y  pertrechada  para  el  viaje,  el  propietario  respondera  exclusivamente 
a  los  cargadores  de  los  perjuicios  causados  a  la  carga. 

808.  Los  efectos  salvados  del  naufragio  6  varamiento  6  el  producto  liquido  de 
su  venta,  son  privilegiadamente  responsaJbles  de  los  gastos  hechos  y  de  los  salaries 
debidos  por  los  servicios  prestados  para  sal  varies ;  y  los  propietarios  deberan  pagar 
el  importe  de  unos  y  otros,  antes  de  la  entrega,  a  no  ser  que  rindan  fianza  a 
satisfaccion  de  los  interesados. 

809.  Son  casos  de  salvamento:  1.°  Si  la  nave  6  su  carga  fueren  repuestas  en 
alta  mar  6  conducidas  a  buen  puerto,  y  si  fueren  extraidos  del  fondo  de  la  mar 
algunos  objetos  pertenecientes  a  la  nave  6  el  cargamento ;  —  2.  "^  Si  la  nave  6  las 
mercaderias  encontradas  sin  direccion  en  alta  mar  6  en  la  costa  fueren  salvadas; 

—  3.°  Si  se  salvare  la  carga  de  la  nave  varada  en  la  costa  6  arrojada  contra  las 
rompientes,  encontrandose  en  un  peligro  tal  que  no  ofrezea  seguridad  a  la  tripul- 
acion  y  las  mercaderias;  —  4.°  Si  se  extrae  la  carga  de  una  nave  destrozada;  y 

—  5.  °  Si  la  nave  abandonada  por  la  tripulacion  fuere  ocupada  por  personas  resueltas 
a  salvarla,  y  conducida  a  puerto  seguro  con  toda  la  carga  6  parte  de  eUa. 

810.  En  la  estimacion  del  salario  de  salvamento  se  tendra  en  consideracion  la 
prontitud  del  servicio,  el  tiempo  empleado  en  el,  el  niimero  de  personas  necesarias 
para  dispensar  una  asistencia  eficaz,  la  naturaleza  del  servicio,  el  peligro  corrido  para 
prestarlo  y  el  que  corrian  los  efectos  salvados,  la  fidelidad  con  que  estos  hayan  sido 
entregados  y  su  valor  determinado  por  peritos. 

811.  Los  salaries  seran  fijados  por  la  autoridad  que  preside  el  salvamento,  y 
en  caso  de  contestacion,  por  el  Juzgado  de  Comercio. 

812.  El  primer  denunoiante  del  naufragio  6  del  varamiento  tiene  el  derecho  a 
una  prima  de  aviso  que  sera  regulada  por  el  funcionario  que  asista  al  salvamento, 
atendidas  las  circunstancias  del  caso. 

Reuniendose  en  una  misma  persona  la  doble  calidad  de  inventor  y  Salvador,  la 
gratificacion  de  salvamento  que  otorgan  los  arts.  625  y  627  del  Codigo  Civil,  podra 


1)  Los  artioulos  del  Codigo  Civil  que  se  citan  aqui  diceu  asi:  Art.  625.  Las  especies 
naufragadas  que  se  salvaren  seran  restituidas  por  la  autoridad  4  los  interesados,  mediante  el 
pago  de  las  expensas  y  la  gratificacion  de  salvamento.  —  626.  Si  no  aparecieren  interesados, 
se  procedera  A  la  publioacion  de  tres  avisos,  por  periodicos  y  carteles,  mediando  seis  meses  de 
un  aviso  a  otro;  y  en  los  demds  se  procedera  como  en  el  caso  de  los  articulos  618  y  siguientes. 
—  627.  La  autoridad  competente  fijard,  segiin  las  circunstancias,  la  gratificaci6n  de  salvamento, 
que  nunca  pasara  de  la  mitad  del  valor  de  las  especies.  Pero  si  el  salvamento  de  las  especies 
se  hiciere  bajo  las  ordenes  y  direccion  de  la  autoridad  publica,  se  restituirdn  a  los  interesados, 
mediante  el  abono  de  las  expensas,  sin  gratificacion  de  salvamento.  —  628.  Todo  lo  dicho  en 
los  articulos  624  y  siguientes  se  entiende  sin  perjuicio  de  lo  que  sobre  esta  materia  se  estipulare 
con  las  potencias  extranjeras,  y  de  los  reglamentos  fiscales  para  el  almacenaje  y  la  internacion 
de  las  especies. 
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In  case  of  pillage,  the  conduct  of  the  individuals  who  do  not  make  known  the 
shipwreck  or  stranding  of  a  ship,  shall  be  examined  by  the  proper  authority  for 
investigating  their  complicity  in  that  offence. 

805.^)  The  public  official  to  whom  the  information  of  a  ship  wrecked  or  stranded 
is  given  in  the  district  under  his  charge  shall  immediately  proceed  to  the  spot  and 
shall  dictate  all  measures  conducing  to  the  saving  of  the  seamen,  salving  of  the  ship, 
papers,  books  and  cargo,  and  to  the  preservation  of  the  objects  which  have  been 
salved. 

These  proceedings  being  completed,  the  nearest  Commercial  Court  shall  be 
apprised,  so  that  it  can  proceed  to  fulfil  the  provisions  contained  in  Arts.  625,  626, 
627  and  628  of  the  Civil  Code. 

806.  In  addition  to  the  case  mentioned  in  Art.  802  of  this  Code,  objects  salved 
shall  be  sold  by  auction  upon  a  decree  to  that  effect,  if  it  is  not  possible  to  keep  them 
owing  to  their  being  damaged  or  to  liability  to  become  lost  or  deteriorated  on  account 
of  their  inherent  defects. 

The  proceeds  of  the  sale  shall  be  judicially  deposited  for  account  of  whom  it  may 
concern. 

807.  The  owner  or  shippers  may  claim  from  the  captain  or  mate  the  proper 
compensation  in  accordance  with  Art.  633,  whenever  the  wrecking  or  stranding  is 
the  result  of  fraud,  negUgence  or  unskilfubiess  of  either  of  them. 

If  the  wrecking  or  stranding  is  the  result  of  the  ship  not  having  been  properly 
repaired  and  prepared  for  the  voyage,  the  owner  exclusively  shaU  be  responsible 
to  the  shippers  for  losses  caused  to  the  cargo. 

808.  Effects  salved  from  the  wreckage  or  the  net  proceeds  of  their  sale  are 
primarily  responsible  for  the  expenses  incurred  and  wages  owing  for  services  rendered 
in  salving  them,  and  the  owners  shall  pay  the  amount  of  both  before  deUvery  thereof 
unless  they  give  satisfactory  security. 

809.  The  following  are  cases  of  salvage :  1.  If  the  ship  or  her  cargo  are  restored 
on  the  high  seas,  or  conducted  to  a  safe  port,  and  if  some  objects  belonging  to  the  ship 
or  the  cargo  are  recovered  from  the  bottom  of  the  sea;  —  2.  If  the  ship  or  the  goods 
abandoned  on  the  high  seas  or  on  the  coast  are  salved;  —  3.  If  the  cargo  of  a  ship 
stranded  or  thrown  against  the  breakers,  in  such  danger  that  there  is  no  safety 
for  the  crew  and  goods,  is  saved ;  —  4.  If  the  cargo  is  extracted  from  the  wreckage, 
of  a  ship ;  —  5.  If  a  ship  abandoned  by  the  crew  is  occupied  by  persons  with  the  inten- 
tion of  salving  her,  and  she  is  conducted  to  a  safe  port  by  them  with  aU  or  part  of 
the  cargo. 

810.  In  estimating  the  remuneration  for  salvage  there  shall  be  taken  into 
consideration  the  promptitude  of  the  service,  the  time  employed  therein,  the  number 
of  persons  necessary  for  effective  assistance,  the  nature  of  the  service,  the  danger 
run  in  rendering  it  and  the  risk  to  the  effects  salved. 

811.  The  remuneration  shall  be  fixed  by  the  authority  which  presides  over 
salvage,  and  in  case  of  dispute,  by  the  Commercial  Court. 

812.  He  who  first  gives  notice  of  a  shipwreck  or  stranding  of  a  vessel  has  a 
right  to  a  reward,  which  shall  be  assessed  by  the  official  who  assists  at  the  salving, 
taking  into  consideration  the  circumstances  of  the  case. 

If  the  same  person  is  both  the  discoverer  and  salvor,  the  reward  for  salving 
granted  in  Arts.  625  and  627  of  the  Civil  Code  may  be  extended  to  a  third  of  the  value 

1)  The  articles  of  the  Civil  Code  here  referred  to  run  as  follows:  Art.  625.  Shipwrecked 
objects  which  are  salved  shall  be  restored  by  the  authority  to  those  interested,  on  payment  of 
expenses  and  the  remuneration  for  salving.  —  626.  If  those  interested  do  not  appear,  three 
publications  shall  be  made  by  journals  and  placards  with  an  interval  of  six  months  between 
each,  and  in  other  particulars  the  procedure  shall  be  as  in  the  case  of  Arts.  618  e«  seq.  —  627. 
The  proper  authority  shall  fix  according  to  circumstances  the  remuneration  for  salving,  which 
shall  never  exceed  the  half  of  the  value  of  the  objects  salved;  but  if  the  salving  be  effected 
under  the  orders  and  management  of  the  public  authority,  they  shall  be  restored  to  those  inter- 
ested on  payment  of  expenses  without  salvage  remuneration.  —  628.  Everything  enacted  in 
Articles  624  et  seq.  is  imderstood  to  be  without  prejudice  to  whatever  may  be  agreed  with  foreign 
powers,  and  to  fiscal  regulations  for  the  storage  and  detention  of  the  objects. 
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extenderse  hasta  el  tercio  del  valor  de  los  objetos  salvados,  previa  deduccion  del 
importe  del  salario  de  asistencia  y  salvamento. 

813.  Los  individuos  que  ocupan  la  nave  con  el  designio  de  salvarla,  la  pondran 
a  disposicion  del  capitan  6  de  los  oficiales  al  primer  requerimiento  que  se  les  dirija, 
so  pena  de  perder  su  salario  y  de  responder  de  los  daiios  y  perjuicios. 

La  entrega  de  la  nave  dejara  a  salvo  los  derechos  ya  adquiridos  por  el  salvamento. 

Titulo  VII.    Del  contrato  a  la  gruesa  6  prestamo  k  riesgo  maritimo. 

814.  En  el  contrato  a  la  gruesa  uno  de  los  contratantes  presta  al  otro  una  can- 
tidad  de  dinero,  u  otra  cosa  apreciable,  en  dinero,  sobre  objetos  expuestos  a  riesgo 
maritimo,  a  condicion  de  que,  si  perecen  6  se  deterioran  por  accidente  de  mar,  el 
que  ha  dado  el  capital  no  puede  cobrarlo  sino  hasta  la  concurrencia  de  lo  que  los 
objetos  valgan;  pero,  si  Uegan  feUzmente  a  su  destino,  el  que  ha  tornado  la  suma 
estara  obligado  a  pagarla  con  una  prima  6  utihdad  convenida. 

815.  El  contrato  a  la  gruesa  debe  hacerse  por  documento  publico  6  privado: 
en  este  ■filtimo  caso,  debe  registrarse  en  la  oficina  de  registro,  dentro  de  ocho  diaa 
de  su  fecha,  6  depositarse  en  la  aduana,  donde  se  despacha  la  nave,  un  duphcado  de 
el,  dentro  del  mismo  termino,  so  pena  de  perder  el  dador  su  privilegio. 

En  pais  extranjero,  se  hara  el  contrato  segiin  la  costumbre  del  lugar,  obser- 
vandose  lo  dispuesto  en  el  art.  646  de  este  Codigo;  y  si  se  hiciera  por  documento 
privado,  se  depositara  im  dupHcado  en  el  Consulaiio  ecuatoriano,  y  a  falta  de  6ste, 
en  la  aduana  del  lugar  6  donde  un  comerciante  de  respetabihdad. 

Los  contratos  a  la  gruesa  hechos  verbalmente  son  ineficaces  en  juicio,  y  no  se 
admitira  prueba  sobre  eUos. 

816.  El  contrato  a  la  gruesa  debe  contener:  El  lugar  y  la  fecha  del  contrato; 

—  Los  nombres,  apeUidos  y  domiciUo  del  dador  y  tomador;  —  El  capital  prestado; 

—  La  prima  convenida;  —  Los  efectos  que  se  afectan  al  prestamo;  —  La  clase, 
nombre  y  matricula  de  la  nave;  —  El  nombre,  apeUido  y  domiciho  del  capitan; 

—  El  viaje  por  el  cual  se  corra  el  riesgo  6  por  que  tiempo;  —  El  tiempo  del 
reembolso. 

Si  no  se  fijare  este  tiempo,  se  considerara  como  tal  el  momento  en  que  dejo  de 
existir  el  riesgo. 

817.  El  contrato  a  la  gruesa  puede  hacerse  a  la  orden,  y  en  este  caso  pued© 
traspasarse  por  endoso,  sucediendo  el  endosatario  en  todos  los  derechos  y  riesgos 
del  endosante ;  pero  la  garantia  del  pago  no  se  extiende  al  provecho  maritimo,  sinO' 
a  los  intereses  legales,  salvo  convencion  en  contrario. 

818.  Los  prestamos  a  la  gruesa  pueden  constituirse  conjunta  6  separadamente, 
sobre  todo  6  parte:  Del  casco  y  quilla  de  la  nave;  —  De  las  velas  y  los  aparejos; 

—  Del  armamento  y  vituaUas;  —  Del  cargamento. 

Los  creditos  provenientes  de  estos  pr&tamos  tienen  privilegio  sobre  los  objetos 
respectivamente  designados,  en  proporcion  de  la  cuota  afecta  al  prestamo. 

El  privilegio  del  prestamo  sobre  casco  y  quilla  comprende  tambien  los  fletes 
devengados. 

819.  A  soKcitud  del  dador,  puede  declararse  nulo  el  contrato  a  la  gruesa  hecho 
sobre  objetos  de  menos  valor  que  la  suma  prestada,  si  se  probare  fraude  por  parte 
del  tomador. 

Si  no  hubiere  fraude,  el  contrato  sera  vaUdo  hasta  por  el  valor  de  las  cosas 
afectas  al  prestamo,  seg6n  la  estimacion  hecha  6  convenida  entre  las  partes.  El  dador 
sera  reembolsado  del  exceso  con  los  intereses  legales. 

820.  Se  prohibe  el  prestamo  a  la  gruesa  sobre  fletes  no  ganados  6  utihdades 
esperadas.  En  este  caso,  el  dador  tendra  derecho  solo  a  la  devolucion  del  capital 
sin  intereses. 

821.  Ningun  prestamo  a  la  gruesa  puede  hacerse  a  la  gente  de  mar  sobre  sua 
salarios  6  utihdades. 

822.  En  el  lugar  donde  este  el  dueiio  de  la  nave,  no  puede  el  capitan,  sin  con- 
sentimiento  de  aquel,  manifestado  de  una  manera  autdntica,  6  por  su  intervencion 
en  el  acto,  tomar  prestado  a  la  gruesa;  y  si  lo  hace,  solo  es  valido  el  contrato  respecto 
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of  the  objects  salved,  first  deducting  the  amount  of  remuneration  for  assistance  and 
salvage. 

813.  Those  persons  who  occupy  a  ship  to  salve  her,  shall  restore  her  to  the  captain 
or  officers  on  request,  on  pain  of  losing  their  remuneration  and  of  being  hable  for 
damages. 

The  delivery  up  of  the  ship  shall  ensure  their  rights  akeady  acquired  by  such 
salvage. 

Title  VII.    Of  the  Contract  of  Bottomry  or  Loan  at  Maritime  Risk. 

814.  In  the  bottomry  contract,  one  of  the  contractors  lends  to  another  a  sum 
of  money,  or  other  thing  which  can  be  expressed  in  money,  on  objects  exposed 
to  maritime  risk,  on  condition  that  if  they  perish  or  deteriorate  through  peril  of 
the  sea,  the  party  who  has  advanced  the  capital  cannot  recover  it  except  to  the 
extent  of  the  value  of  the  objects ;  but  that  if  they  happily  reach  their  destination, 
the  party  who  has  obtained  the  sum  shall  be  bound  to  pay  it  with  a  bonus  or 
agreed  profit. 

815.  A  bottomry  contract  must  be  made  by  pubhc  or  private  document ;  in 
the  latter  case  it  must  be  registered  in  the  office  of  the  registry  within  eight  days 
from  the  date  thereof,  or  a  dupUcate  thereof  must  be  deposited  at  the  customs- 
house  whence  the  ship  was  despatched,  within  the  Uke  period,  under  pain  of  the 
lender  losing  his  preference. 

In  a  foreign  country  the  contract  shaU  be  made  according  to  the  custom  of 
the  place,  the  provision  of  Art.  646  of  this  Code  being  observed ;  and  if  it  should  be 
made  by  private  document,  a  duphcate  shall  be  deposited  at  the  Ecuadorian  Con- 
sulate, and  faihng  the  latter,  at  the  customs-house  of  the  place,  or  with  a  reputable 
merchant. 

Contracts  on  bottomry  made  verbally  are  invalid  ia  legal  proceedings;  and 
evidence  thereof  shaU  not  be  admitted. 

816.  The  bottomry  bond  must  contain :  The  place  and  date  of  the  contract ;  — 
The  full  name  and  address  of  the  lender  and  borrower;  —  The  capital  sum  advanced; 
The  premium  agreed ;  —  The  effects  charged  for  the  advance ;  —  The  class,  name  and 
registry  of  the  ship;  —  The  fuU  name  and  address  of  the  captain;  —  The  voyage 
by  which  the  risk  is  run  and  for  what  time;  —  The  time  of  repayment. 

If  such  time  is  not  fixed  it  shall  be  presumed  to  be  the  moment  at  which  the 
risk  ceased  to  exist. 

817.  A  bottomry  bond  can  be  issued  to  order,  and  in  such  case  can  be  transferred 
by  indorsement,  the  indorsee  succeeding  to  aU  the  rights  and  risks  of  the  indorser; 
but  the  guarantee  of  payment  shall  not  be  extended  to  the  maritime  profit,  except 
to  the  extent  of  legal  interest,  saving  agreement  to  the  contrary. 

818.  Advances  on  bottomry  can  be  constituted  jointly  or  severally,  on  aU  or 
part :  Of  the  hull  and  keel  of  the  ship ;  —  Of  the  sails  and  tackle ;  —  Of  the  armament 
and  stores;  —  Of  the  cargo. 

Claims  arising  from  such  advances  have  priority  as  regards  the  objects  speci- 
ificaUy  described,  in  proportion  to  the  quota  charged  with  the  advance. 

The  priority  in  respect  of  advances  on  huU  and  keel  exists  also  in  respect 
of  freights  due. 

819.  At  the  request  of  the  lender  a  bottomry  contract  can  be  declared  nuU 
and  void  when  made  over  objects  of  less  value  than  the  sum  advanced,  if  fraud 
should  be  proved  on  the  part  of  the  borrower. 

If  there  is  no  fraud,  the  contract  shall  be  vaUd  up  to  the  value  of  the  things 
charged  with  the  advance,  according  to  the  valuation  made  or  agreed  between  the 
parties.    The  lender  shall  be  reimbursed  the  excess  with  legal  interest. 

820.  A  bottomry  advance  is  prohibited  over  freights  not  earned  or  expected 
profits.  In  such  case,  the  lender  shall  only  have  the  right  to  the  return  of  the  capital 
without  interest. 

821.  No  maritime  advance  can  be  made  to  the  seamen  on  their  wages  or 
profits. 

822.  In  the  place  where  the  owner  of  the  ship  resides,  the  captain  cannot,  with- 
out his  consent,  declared  in  an  authenticated  manner,  or  by  his  own  intervention  in 
the  transaction,  take  a  bottomry  advance;  and  if  he  does  so,  the  contract  is  only 
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de  la  parte  que  el  capitan  tenga  en  la  nave  6  en  el  flete.  Queda  salvo  el  caso  expresado 
en  el  art.  645  de  este  Codigo. 

823.  Las  cantidades  tomadas  a  la  gruesa  para  el  ultimo  viaje,  se  pagan  con 
preferencia  a  las  prestadas  para  algun  viaje  anterior,  aunque  se  declare  dejar  dstas 
por  continuacion  6  renovacion. 

Los  prestamos  hechos  durante  el  viaje  prefieren  a  los  que  se  hayan  hecho  antes 
de  la  saMa  de  la  nave,  y  entre  aqueUos  se  gradua  la  prelaeion  por  el  orden  inverso 
de  las  fechas;  pero  los  pr6stamos  hechos  durante  la  permanencia  en  un  puerto  con- 
curren  con  la  misma  preferencia. 

824.  Si  las  mercaderias  embarcadas  en  la  nave  designada  en  el  contrato  fueren 
trasbordadas  a  otra,  no  perjudican  al  dador  los  dafios  sufridos  en  esta  por  riesgos 
maritimos,  a  menos  que  se  pruebe  que  el  cambio  se  hizo  por  fuerza  mayor. 

825.  Los  prestamos  sobre  mercaderias  hechos  antes  de  principiar  el  viaje,  deben 
ser  anotados  en  los  conocimientos,  con  indicacion  de  la  persona  a  quien  el  capitan 
debe  comunicar  la  llegada  a  su  destino.  Caso  contrario,  el  consignatario  de  las 
mercaderias  tendra  preferencia  sobre  el  portador  del  contrato  a  la  gruesa,  si  hubiere 
aceptado  letras  de  cambio  6  anticipado  dinero  sobre  el  conocimiento. 

El  capitan  que  ignore  a  quien  debe  participar  la  llegada  al  puerto  de  su  destino, 
podra  descargar  las  mercaderias  sin  quedar  responsable  al  portador  del  contrato  a 
la  gruesa. 

826.  El  capitan  que  de  mala  fe  descargue  las  mercaderias  afectas  a  un  prestamo 
a  la  gruesa,  con  perjuicio  del  dador,  queda  personalmente  responsable  hacia  este. 

827.  A  falta  de  convenio  expreso  se  entiende  que  los  riesgos  respecto  a  la 
nave,  sus  aparejos,  armamento,  vituaUas  y  flete,  corren  desde  que  se  hace  a  la  vela 
hasta  que  da  f ondo  en  el  lugar  de  su  destino ;  respecto  de  las  mercaderias,  desde  que 
se  cargan  en  la  nave  6  en  las  embarcaciones  que  han  de  Uevarlas  a  ella,  6  desde  la 
fecha  del  contrato,  si  el  prestamo  se  hiciere  durante  el  viaje,  estando  ellas  a  bordo. 
El  riesgo  terminara,  en  los  dos  ultimos  cases,  cuandn  las  mercaderias  esten  des- 
cargadas  6  debieran  estarlo. 

828.  Si  despues  de  celebrado  el  contrato  a  la  gruesa  no  tuviere  lugar  el  viaje 
para  el  cual  se  hizo,  el  dador  cobrara  con  privilegio  su  capital  y  los  intereses  legales ; 
pero  si  ya  hubiere  principiado  el  riesgo,  tendra  derecho  a  la  prima. 

829.  El  tomador  es  responsable  personalmente  por  el  capital  y  la  prima,  si 
por  hecho  6  consentimiento  suyo  cambia  de  destino  la  nave;  si  la  nave  6  las  mer- 
caderias afectas  se  deterioran,  disminuyen  6  perecen  por  vicio  propio  de  la  cosa,  6 
por  hechos  6  neghgencia  del  mismo  tomador. 

830.  Se  extingue  el  credito  por  la  perdida  total  de  los  objetos  sobre  que  fue 
contraido  el  prestamo  a  la  gruesa,  si  esta  perdida  acontece  por  caso  fortuito  en  el 
tiempo  y  lugar  de  los  riesgos. 

831.  En  los  prestamos  a  la  gruesa  sobre  mercaderias,  no  se  hbra  el  tomador  de 
responsabUidad  por  la  perdida  de  la  nave  y  del  cargamento,  si  no  justifica  que  en 
eUa  estaban  por  su  cuenta  los  efectos  declarados  como  objetos  del  prestamo. 

Cuando  la  perdida  no  es  total,  el  pago  de  la  cantidad  prestada  a  la  gruesa  y  sus 
intereses  se  reduce  a  la  parte  salvada  de  las  cosas  afectas  al  prestamo,  deducidos 
los  gastos  de  salvamento. 

832.  Si  el  prestamo  se  hubiere  hecho  sobre  parte  de  los  objetos,  el  tomador 
participara  tambien  de  los  restos  salvados,  en  proporcion  a  la  parte  libre  de  la  obU- 
gacion  del  prestamo. 

833.  Los  dadores  a  la  gruesa  contribuiran  a  las  averias  comunes  en  descargo 
de  los  tomadores;  y  cuando  no  haya  convencion  en  contrario,  tambien  a  las  simples. 

834.  Si  hay  contrato  a  la  gruesa,  y  de  seguro  sobre  una  misma  nave  6  un  mismo 
cargamento,  el  producto  de  los  efectos  salvados  se  dividira  entre  el  dador  a  la  gruesa 
solo  por  el  capital,  y  el  asegurado  por  las  sumas  aseguradas,  sueldo  a  hbra  de  su 
interes  respectivo;  sin  perjuicio  de  los  privilegios  establecidos  en  el  art.  618  de  este 
Codigo. 
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valid  regarding  the  share  which  the  captain  has  in  the  ship  or  in  the  freight.    The 
case  described  in  Art.  645  of  this  Code  is  excepted. 

823.  Amounts  taken  on  bottomry  for  the  last  voyage  are  paid  in  priority  to 
those  advanced  for  any  former  voyage,  although  it  is  declared  that  the  latter  remain 
in  existence  by  continuance  or  novation. 

The  advances  made  during  the  voyage  are  preferred  to  those  which  may  have 
been  made  before  the  saihng  of  the  ship,  and  amongst  them  the  priority  ranks  in 
the  inverse  order  of  the  dates ;  but  the  advances  made  during  the  stay  in  a  port 
enjoy  equal  priority. 

824.  If  the  goods  embarked  on  the  ship  mentioned  in  the  contract  should  be 
transhipped  to  another,  the  losses  sustained  in  the  latter  through  maritime  risks  do 
not  prejudice  the  lender;  unless  it  is  proved  that  the  change  was  made  by  force 
majeure. 

825.  Advances  on  goods  made  before  the  beginning  of  the  voyage  must  be 
entered  on  the  bills  of  lading,  with  a  statement  of  the  person  to  whom  the  captain 
must  communicate  the  arrival  at  his  destination.  In  the  contrary  case,  the  consignee 
of  the  goods  will  have  priority  over  the  holder  of  the  bottomry  bond,  if  he  should 
have  accepted  bills  of  exchange  or  advanced  money  upon  the  bill  of  lading. 

A  captain  who  does  not  know  to  whom  he  ought  to  communicate  his  arrival 
at  the  port  of  his  destination,  can  unload  the  goods  without  becoming  responsible 
to  the  holder  of  the  bottormry  bond. 

826.  A  captain  who  in  breach  of  faith  unloads  the  goods  charged  with  a 
bottomry  bond,  to  the  prejudice  of  the  lender,  becomes  personally  responsible 
to  the  latter. 

827.  Failing  express  agreement,  it  is  understood  that  the  risks  relating  to  the 
ship,  tackle,  armament,  stores  and  freight,  run  from  the  time  of  setting  sail  up  to 
anchoring  at  the  place  of  destination;  as  regards  the  goods,  from  when  they  are 
loaded  on  the  ship  or  in  boats  intended  to  bring  them  thereto;  or  from  the  date  of 
the  contract,  if  the  advance  should  be  made  during  the  voyage  whilst  they  are  on 
board.  The  risk  ends,  in  the  two  last  cases  when  the  goods  are  unloaded  or  ought 
to  be. 

828.  If,  after  the  making  of  a  bottomry  contract,  the  voyage  for  which  it  was 
made  should  not  take  place,  the  lender  shall  have  preference  as  regards  his  capital 
and  legal  interest ;  but  if  the  voyage  should  have  already  begun,  he  shall  have  a  right 
to  the  premium. 

829.  The  borrower  is  personally  responsible  for  the  capital  and  premium,  if  by 
his  act  or  with  his  assent  there  should  be  a  change  in  the  destination  of  the  ship; 
if  the  ship  or  the  goods  charged  should  depreciate,  waste  or  perish  through  inherent 
vice  of  the  thing  or  through  acts  or  neghgence  of  the  borrower  himself. 

830.  The  claim  is  extinguished  by  the  total  loss  of  the  objects  over  which  the 
bottomry  advance  was  contracted,  if  such  loss  happens  by  fortuitous  event 
within  the  time  and  place  of  the  risks. 

831.  In  bottomry  advances  on  goods,  the  borrower  shall  not  be  freed  from 
responsibihty  by  the  loss  of  the  ship  and  cargo,  if  he  does  not  shew  that  the  effects 
declared  as  the  object  of  the  advance  were  in  the  ship  for  his  account. 

When  the  loss  is  not  total  the  payment  of  the  amount  advanced  on  bottomry 
and  the  interest  thereon  is  reduced  to  the  salved  part  of  the  things  charged  with 
the  advance,  the  expenses  of  salvage  being  deducted. 

832.  If  the  advance  has  been  made  over  part  of  the  objects,  the  borrower 
shall  also  share  in  the  objects  salved  in  proportion  to  the  part  free  from  the  bottomry 
obligation. 

833.  The  lenders  on  bottomry  shall  contribute  to  general  average  in  discharge 
of  the  borrowers ;  and  when  there  is  no  agreement  to  the  contrary,  also  to  particular 
average. 

834.  If  there  is  a  bottomry  contract  and  an  insurance  over  the  same  ship  or 
the  same  cargo,  the  proceeds  of  the  effects  salved  shall  be  divided  between  the  lender 
on  bottomry,  in  respect  of  his  capital  alone,  and  the  insurer  in  respect  of  the  sums 
assured,  in  proportion  to  their  respective  interests ;  without  prejudice  to  the  priorities 
enacted  in  Art.  618  of  this  Code. 
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Titulo  VIH.    Del  seguro  maritimo. 

835.  Las  disposiciones  que  contienen  los  arts.  545  hasta  el  575,  inclusive,  de 
este  Codigo,  son  apUcables  a  los  seguros  maritimos,  salvo  los  casos  exceptuados  en 
el  presente  titulo. 

836.  Pueden  ser  objetos  de  seguro  maritimo:  1.°  El  casco  y  la  quiUa  de  la 
nave,  armada  6  desarmada,  con  carga  6  sin  eUa,  sea  que  este  fondeada  en  el  puerto 
de  su  matricula  6  en  el  de  su  armamento,  sea  que  vaya  navegando  sola,  en  convoy 
6  en  conserva;  —  2.°  Los  aparejos  de  la  nave;  —  3.°  El  armamento;  —  4.°  Las 
vituallas;  —  5.°  El  costo  del  seguro;  —  6.°  Las  cantidades  dadas  a  la  gruesa; 
—  7.°  La  vida  y  la  libertad  de  los  hombres  de  mar  y  los  pasajeros;  y  —  8.°  Las 
mercaderias  cargadas,  y  en  general  todas  las  cosas  de  valor  estimable  en  dinero, 
expuestas  a  riesgos  de  perdidas  6  deterioro  por  accidentes  de  la  navegacion. 

837.  Fuera  de  las  cosas  expresadas  en  el  art.  550,  no  pueden  ser  asegurados: 
1.°  Los  sueldos  del  capitan  y  la  tripulacion;  —  2.°  El  flete  no  adquirido  del  carga- 
mento  existente  a  bordo;  —  3.°  Las  cantidades  tomadas  a  la  gruesa;  —  4.°  Los 
premios  de  los  prfetamos  maritimos;  —  5.°  Las  cosas  pertenecientes  a  subditos 
de  nacion  enemiga;  y  —  6.°  La  nave  habitualmente  ocupada  en  el  oontrabando, 
ni  el  dano  que  le  sobrevenga  por  haberlo  hecho. 

838.  El  seguro  del  cargamento,  sin  otra  designacion,  comprende  todas  las 
mercaderias  embarcadas,  fuera  del  oro  6  la  plata  amonedados,  las  barras  de  estos 
mismos  metales,  las  municiones  de  guerra,  los  diamantes,  perlas  y  demas  objetos 
preciosos. 

Los  objetos  exceptuados  en  el  inciso  anterior  seran  necesariamente  especificados 
en  la  poliza. 

Si  el  seguro  fuere  hecho  por  viaje  redondo,  comprende  tambien  las  mercaderias 
cargadas  en  el  puerto  del  destino  y  en  los  de  la  escala  de  la  travesia  de  vuelta. 

839.  La  nave  puede  ser  asegurada  por  todo  el  valor  del  casco  y  la  quiUa,  aparejos, 
los  armamentos  y  vituallas,  deduciendose  previamente  las  cantidades  tomadas  a 
la  gruesa. 

El  cargamento  podra  tambien  ser  asegurado,  previa  la  deduccion  expresada, 
por  el  integro  valor  que  las  mercaderias  tengan  en  el  puerto  de  la  expedici6n,  al 
tiempo  de  su  embarque,  inclusos  los  gastos  causados  hasta  ponerlas  a  bordo  y  la 
prima  del  seguro. 

840.  El  seguro  puede  versar,  oonjunta  6  separadamente,  sobre  el  todo  6  parte 
de  los  objetos  enunciados  en  el  articulo  836,  y  celebrarse:  En  tiempo  de  paz  6 
de  guerra;  —  Antes  de  principiarse  el  viaje  6  haUandose  este  pendiente;  —  Por 
-el  viaje  de  ida  y  vuelta,  6  por  uno  solo  de  eUos;  —  Por  toda  la  duracion  del 
viaje,  6  por  un  tiempo  limitado;  y  —  Por  todos  los  riesgos  de  mar,  6  solamente 
por  alsuno  de  ellos. 

841.  Por  el  hecho  de  la  suscripcion  de  la  poliza  se  presume  que  los  interesados 
ban  reconocido  justa  la  estimacion  hecha  en  eUa  de  la  cosa  asegurada;  pero  tanto  el 
asegurado  como  el  asegurador  podran  reclamar  contra  eUa,  de  conformidad  con  los 
articulos  554  y  558. 

Ni  el  asegurado  ni  el  asegurador  podran  ejercitar  ese  derecho  despues  de  tener 
■conocimiento  del  feHz  arribo,  6  de  la  p6rdida  6  deterioro  de  los  objetos  asegurados, 
salvo  el  caso  de  fraude. 

842.  En  el  caso  del  art.  557,  el  valor  de  las  mercaderias  aseguradas  se  fijara 
por  peritos,  tomandose  por  base  el  precio  que  k  ellas  se  asigne,  con  arreglo  a  lo  dis- 
puesto  en  el  inciso  2.°  del  articulo  839. 

843.  No  determinandose  en  la  poliza  el  valor  de  las  cosas  aseguradas,  y  con- 
sistiendo  estas  en  los  retomos  de  un  pais  donde  no  se  haga  el  comercio  sino  por 
trueques,  la  estimacion  se  hara  por  el  precio  que  tenian  en  el  puerto  de  su  expedicion 
las  mercaderias  que  se  dieron  en  cambio,  incluyendo  en  ellas  todos  los  gastos  poste- 
riores. 

844.  La  estimacion  hecha  en  moneda  extranjera,  se  reduoira  a  moneda  de  la 
Reptiblica,  conforme  al  curso  del  cambio  en  el  dia  en  que  se  hubiere  firmado  la  poliza. 

845.  En  el  seguro  maritimo  se  entiende  por  riesgos  de  mar,  los  que  corren  las 
•cosas  aseguradas  por  tempestad,  naufragio,  varamiento,  con  rotura  6  sin  ella,  abordaje 
fortuito,  cambio  forzado  de  ruta,  de  viaje  6  de  nave,  echazon,  fuego,  apresamiento, 
saqueo,  declaracion  de  guerra,  retencion  por  orden  de  algun  gobiemo,  represalias. 
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Title  VIII.    Of  Marine  Insurance. 

835.  The  provisions  contained  in  Arts.  545  to  575  inclusive  of  this  Code  apply 
to  marme  insurances,  save  in  the  cases  excepted  in  the  present  Title. 

836.  The  following  may  be  objects  of  marine  insurance :  1 .  The  hull  and  keel  of  a 
ship,  equipped  or  not,  with  or  without  cargo,  whether  anchored  in  the  port  of 
her  registry,  or  in  that  of  equipment,  or  navigating  alone,  under  convoy  or  protec- 

t.'°m[~  •  ^i^?  *^'^^®  °*  *^®  ^*"P'  ~  ^-  ^^®  equipment;  —  4.  The  provisions;  — 
5.  The  cost  of  insurance;  —  6.  Amounts  advanced  on  bottomry;  —  7.  The  lives  and 
hberty  of  seamen  and  passengers;  —  8.  Goods  on  board;  and  in  general,  aU  things 
of  money  value,  exposed  to  risks  of  loss  or  damage  by  accidents  of  navigation. 

837.  Beyond  the  things  set  forth  in  Art.  550  there  cannot  be  insured:    1.  The 

wages  of  the  captain  and  crew ;  —  2.  Freight  not  earned  of  cargo  existing  on  board  • 

3.  Amounts  borrowed  on  bottomry;  —  4.  Premiums  on  maritime  advances-'  — 
5.  Things  belonging  to  subjects  of  an  enemy  State;  —  6.  Neither  the  ship  occupied 
habitually  m  carrying  contraband,  nor  damage  supervening  through  having  been 
so  engaged. 

838.  The  insurance  of  the  cargo,  without  other  description,  includes  all  the 
goods  embarked,  except  coined  gold  or  silver,  ingots  of  such  metals,  munitions  of 
war,  diamonds,  pearls  and  other  precious  articles. 

The  articles  excepted  in  the  preceding  paragraph  shaU  be  of  necessity  specified 
in  the  policy. 

If  the  insurance  should  be  made  for  the  round  voyage,  it  includes  the  goods 
loaded  in  the  port  of  destination  and  also  in  those  of  call  on  the  return  journey. 

839.  A  ship  can  be  insured  for  the  whole  value  of  the  hull  and  keel,  tackle* 
armament  and  stores,  previously  deducting  therefrom  the  amoimts  borrowed  on 
bottomry. 

The  cargo  can  also  be  insured,  after  the  deduction  stated,  for  the  whole  value 
which  the  goods  have  in  the  port  of  the  venture  at  the  time  of  their  embarkation, 
including  the  expenses  caused  up  to  their  being  placed  on  board  and  the  insurance 
premium. 

840.  The  insurance  may  be  effected  jointly  and  severally  over  the  whole  or  part 
of  the  objects  set  forth  in  Ait.  836  and  be  made :  In  time  of  peace  or  war;  —  Before 
the  commencement  or  during  the  progress  of  the  voyage;  —  For  the  outward  and 
return  voyage  or  for  one  only;  —  For  the  whole  duration  of  the  voyage  or  for  a 
Umited  time;  —  For  all  the  perils  of  the  sea  or  only  for  some  of  them. 

841.  By  the  fact  of  the  signature  of  the  poHcy  it  is  presumed  that  those  con- 
cerned have  accepted  as  correct  the  valuation  therein  made  of  the  thing  insured; 
but  the  assured,  equally  with  the  insurer,  can  question  the  valuation,  in  conformity 
with  Arts.  554  and  558. 

Neither  the  assured  nor  the  insurer  can  exercise  such  right  after  having  know- 
ledge of  the  safe  arrival  or  of  the  loss  of  or  damage  to  the  objects  insured ;  save  in 
case  of  fraud. 

842.  In  the  case  of  Art.  557,  the  value  of  the  goods  insured  shall  be  fixed  by 
experts,  taking  as  a  basis  the  price  which  is  assigned  to  them  in  accordance  with  the 
provision  of  paragraph  2  of  Art.  839. 

843.  Where  the  value  of  the  things  insured  is  not  determined  in  the  policy, 
and  they  consist  in  the  return  cargo  from  a  country  where  commerce  is  not  transacted 
except  by  barter,  the  valuation  shaU  be  made  according  to  the  price  which  the  goods 
given  in  exchange  have  at  the  port  of  their  despatch,  including  therein  all  sub- 
sequent expenses. 

844.  A  valuation  made  in  foreign  currency  shall  be  reduced  to  currency  of 
the  Repubhc,  in  conformity  with  the  rate  of  exchange  on  the  day  on  which  the 
pohcy  was  signed. 

845.  In  marine  insurance,  by  risks  of  the  sea  is  understood  those  which  the 
things  insured  run  through  tempest,  shipwreck,  stranding  with  or  without  breaking, 
accidental  collision,  forced  change  of  route,  of  voyage  or  of  ship,  jettison,  fire, 
seizure,  pillage,  declaration  of  war,  detention  by  order  of  any  authority,  reprisals, 
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y,  generalmente,  todos  los  casos  fortuitos  que  oourran  en  el  mar,  salvo  los  exceptuados 
Uteralmente  en  la  poUza. 

846.  No  fijandose  en  la  poUza  el  principio  y  fin  de  los  riesgos,  se  entiende  que 
6stos  principian  y  concluyen  para  los  asegurados  en  las  epocas  que  determina  el 
art.  827. 

En  el  seguro  de  sumas  prestadas  a  la  gruesa,  los  riesgos  comienzan  y  acaban 
para  los  aseguradores  desde  el  momento  en  que  comienzan  y  acaban  para  el  dador, 
segun  la  ley  6  la  convencion  notificada  a  los  aseguradores. 

847.  Revocado  6  variado  el  viaje  antes  que  las  cosas  aseguradas  hayan  prin- 
cipiado  a  correr  los  riesgos,  queda  rescindido  el  seguro. 

848.  Es  de  ningun  valor  el  seguro  contratado  con  posterioridad  a  la  cesacion 
de  los  riesgos,  si,  al  tiempo  de  firmar  la  poliza  ,  el  asegurado  tuviere  conocimiento 
de  la  per(£da  de  los  objetos  asegurados  6  el  asegurador  de  su  feliz  arribo. 

Este  conocimiento  puede  acreditarse  por  cualquiera  de  los  medios  probatorios 
que  admite  este  Codigo. 

849.  Las  partes  podran  estipular  que  la  prima  sera  aumentada  en  caso  de 
guerra,  6  disminuida  sobreviniendo  la  paz. 

Omitiendose  la  fijacion  de  la  cuota,  esta  sera  determinada  por  peritos,  habida 
consideracion  al  aumento  6  disminucion  de  los  riesgos. 

850.  El  acortamiento  voluntario  del  viaje  sin  variacion  de  ruta,  no  autoriza 
la  reduccion  de  la  prima. 

851.  Fuera  de  los  requisitos  que  exige  el  art.  547,  la  poliza  de  seguro  de  la  nave, 
6  de  su  cargamento,  debera  expresar:  1.°  El  nombre,  apeUido  y  domiciUo  del 
capitan;  —  2.°  El  nombre  de  la  nave,  su  poite,  pabeUon,  matricula,  armamento 
y  tripulacion;  ya  verse  el  seguro  sobre  la  misma  nave,  ya  sobre  las  mercaderias 
que  constituyen  su  cargamento;  —  3.°  El  lugar  de  la  carga,  el  de  la  desoarga  y 
los  puertos  de  escala;  —  4.°  El  puerto  de  donde  ha  salido  6  debido  aalir  la  nave, 
y  el  de  su  destine ;  —  5.  °  El  lugar  donde  los  riesgos  principian  a  correr  por  cuenta 
del  asegurador,  con  designacion  especifica  de  los  que  fueren  excluidos  del  seguro; 
—  6.  °  El  viaje  asegurado,  con  expresion  de  si  el  seguro  es  por  viaje  redondo  6  solo 
por  el  de  ida  6  vuelta;  —  7.°  El  tiempo,  lugar  y  modo  en  que  deba  haoerse  el 
pago  de  la  perdida,  de  los  daiios  y  de  la  prima;  y  —  8.°  La  fecha  y  hora  del 
contrato,  aunque  el  viaje  no  este  principiado. 

852.  La  poHza  de  seguro,  de  las  cantidades  dadas  a  la  gruesa,  deber^  enunciar : 
1.°  El  nombre  del  tomador,  aun  cuando  este  sea  el  capitan;  —  2.°  El  nombre  y 
destino  de  la  nave  que  deba  hacer  el  viaje,  y  el  del  capitan  que  la  mande ;  —  3.°  Los 
riesgos  que  tome  sobre  si  el  asegurador  y  los  que  hayan  sido  exceptuados  por  el  dador; 
y  —  4.  °  Si  las  cantidades  prestadas  lo  han  sido  en  el  lugar  de  la  descarga  6  en  puerto 
de  arribada  forzada. 

853.  La  pohza  de  seguro  de  vida  se  arreglara  a  lo  prescrito  en  el  art.  584. 

854.  Ademas  de  los  requisitos  contenidos  en  los  ntimeros  1.°,  2.°y  4.°  del 
art.  851  la  poliza  de  seguro  de  la  libertad  de  los  navegantes  debera  expresar:  1.° 
El  nombre  y  apeUido,  la  edad  y  Ifis  senales  que  identifiquen  la  persona  asegu- 
rada ;  —  2.  "^  La  cantidad  convenida  por  el  rescate  y  los  gastos  de  regreso  a  la  Repu- 
bhca;  —  3.°  El  nombre,  apeUido  y  domiciUo  de  la  persona  encargada  del  rescate; 
y  —  4.  °  El  termino  en  que  se  ha  de  verificar  el  rescate  y  la  indemnizacion  que  deba 
darse  al  asegurado,  caso  de  no  conseguirse. 

855.  Los  consules  ecuatorianos  podran  autorizar  las  poUzas  de  los  seguros  que 
se  celebren  en  las  plazas  de  oomercio  de  su  residencia,  si  alguno  de  los  contratantes 
fuere  ecuatoriano. 

856.  Siendo  varies  los  seguros  sobre  una  misma  cosa,  los  aseguradores  firmar4n 
la  poUza  simultanea  6  sucesivamente,  expresando  cada  uno,  en  el  ultimo  caso,  la 
fecha  y  hora  antes  de  la  firma. 

857.  Una  sola  poUza  puede  comprender  diferentes  seguros  en  una  misma 
nave. 

Puede  tambien  comprender  el  de  la  nave  y  su  cargamento ;  pero  en  este  caso  se 
expresaran  distintamente  las  cantidades  aseguradas,  sobre  cada  uno  de  estos  objetos 
so  pena  de  nulidad  del  seguro. 

858.  Ignorando  el  asegurado  la  especie  de  mercaderias  que  espera,  6  la  nave 
que  deba  trasportarlas,  podra  celebrar  el  seguro,  en  el  primer  caso,  bajo  el  nombre 
gendrico  de  mercaderias ;  y  en  el  segundo,  con  la  clausula,  en  una  6  mis  naves,  con 
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and  generally,  all  fortuitous  events  which  occur  at  sea,  saving  those  expressly 
excepted  in  the  policy. 

846.  Where  the  beginning  and  the  end  of  the  risks  are  not  fixed  in  the  policy, 
it  is  understood  that  they  begin  and  end  for  the  assured  (sic)  at  the  times  defined  by 
Art.  827. 

In  the  insurance  of  sums  advanced  on  bottomry,  the  risks  commence  and  end 
for  the  insurers  from  the  moment  in  which  they  begin  and  end  for  the  lender 
according  to  law  or  agreement  notified  to  the  insurers. 

847.  Where  the  voyage  is  revoked  or  varied  before  the  things  insured  have 
begun  to  run  the  risks,  the  insurance  becomes  rescinded. 

848.  An  insurance  contracted  subsequently  to  the  cessation  of  the  risks  is 
of  no  value,  if  at  the  time  of  signing  the  pohcy  the  assured  has  knowledge  of  the 
loss  of  the  objects  insured,  or  the  insurer  of  their  safe  arrival. 

Such  knowledge  may  be  proved  by  any  of  the  methods  of  evidence  admitted 
by  this  Code. 

849.  The  parties  can  stipulate  that  the  premium  shall  be  increased  in  case  of 
war,  or  diminished  on  peace  supervening. 

Where  the  fixing  of  the  rate  is  omitted,  it  shall  be  fixed  by  experts,  consider- 
ation being  given  to  the  increase  or  diminution  of  the  risks. 

850.  The  voluntary  shortening  of  the  voyage  without  a  variation  of  route 
does  not  warrant  the  reduction  of  the  premium. 

851.  In  addition  to  the  particulars  required  by  Art.  647,  the  policy  of  insurance 
of  ship  or  cargo  must  state:  1.  The  full  name  and  address  of  the  captain;  —  2.  The 
name  of  the  ship,  her  tonnage,  flag,  registry,  armament  and  crew ;  whether  the  insur- 
ance is  effected  over  the  ship  herself,  or  over  the  goods  which  constitute  her  cargo ;  — 
3.  The  place  of  loading,  of  discharge  and  ports  of  call;  —  4.  The  port  whence  the  ship 
sailed  or  ought  to  sail  and  that  of  destination;  —  5.  The  place  where  the  risks  begin 
to  run  for  the  account  of  the  insm-er,  with  a  specific  description  of  those  excluded 
from  the  insurance ;  —  6.  The  voyage  insured,  with  a  statement  as  to  whether  the 
insurance  is  for  the  round  voyage  or  only  for  the  outward  or  return  voyage ;  —  7.  The 
time,  place  and  manner  in  which  the  payment  for  the  loss,  for  the  damage,  and 
for  the  premium,  is  to  be  made ;  —  8.  The  date  and  hour  of  the  contract,  although  the 
voyage  is  not  commenced. 

852.  The  pohcy  of  insurance  of  the  amounts  advanced  on  bottomry  must 
state:  1.  The  name  of  the  borrower,  even  when  he  is  the  captain;  —  2.  The  name 
and  destination  of  the  ship  which  is  to  make  the  voyage  and  of  the  captain  who 
commands  her ;  —  3.  The  risks  which  the  insurer  takes  upon  himself  and  those  which 
have  been  excepted  by  the  lender ;  —  4.  Whether  the  amounts  advanced  have  been 
so  at  the  place  of  discharge  or  at  a  port  of  refuge  in  distress. 

853.  The  pohcy  of  insurance  on  life  shall  be  regulated  by  the  provisions  of 
Art.  584. 

854.  In  addition  to  the  statements  contained  in  Nos.  1,  2  and  4  of  Art.  851, 
the  pohcy  of  insurance  of  the  hberty  of  those  sailing  must  express :  1.  The  full  name, 
age  and  signs  identifying  the  person  insured;  —  2.  The  amount  agreed  for  ransom 
and  the  expenses  of  return  to  the  Repubhc ;  —  3.  The  full  name  and  residence  of 
the  person  entrusted  with  the  ransom;  —  4.  The  period  within  which  the  ransom 
must  be  effected  and  the  indemnity  which  must  be  given  to  the  assured  in  case  this 
does  not  ensue. 

855.  Ecuadorian  Consuls  can  authenticate  pohcies  of  insurance  which  are 
entered  into  in  the  commercial  places  of  their  district,  if  any  of  the  contractors  are 
Ecuadorian. 

856.  If  there  are  several  insurances  over  the  same  thmg,  the  insurers  shall 
sign  the  pohcy  together  or  in  succession,  in  the  latter  case  each  one  stating  the  date 
and  hour  before  his  signature. 

857.  A  single  pohcy  can  include  different  insurances  over  the  same  ship. 

There  can  also  be  included  that  of  the  ship  and  her  cargo ;  in  such  event  however, 
the  amounts  assured  over  each  one  of  such  objects  shall,  under  pain  of  nulhty,  be 

distinctly  stated.  ,.    ,      ,  .    ,     ,         i       i  ■  i    i 

858.  Where  the  assured  is  ignorant  of  the  kind  of  goods  which  he  expects, 
or  the  ship  which  is  to  carry  them,  he  can  effect  the  insurance,  in  the  first  place, 
under  the  generic  description  of  merchandise,  and  in  the  second,  with  the  clause 

12* 
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tal  que  declare  en  la  poliza  que  ignora  la  circunstancia  respectiva,  y  exprese  la  fecha 
y  firma  de  las  ordenes  6  cartas  de  aviso  que  hubiere  recibido. 

Pero  en  el  caso  de  siniestro,  el  asegurado  deberd  probar  la  salida  de  la  nave  6 
naves  del  puerto  de  la  carga,  el  embarque  en  ellas  de  las  mercaderias  perdidas,  el 
verdadero  valor  de  estas  y  la  p6rdida  de  la  nave. 

859.  El  seguro  contratado  por  un  tiempo  limitado  se  extingue  por  el  mem 
transourso  del  plazo  convenido,  aun  cuando,  al  vencimiento  de  6ste,  se  haUen  todavia 
pendientes  los  riesgos. 

860.  La  determinacion  de  la  hora  omitida  en  la  poliza,  se  hara  en  perjuicio  de 
la  parte  a  quien  favorezca  la  omisi6n. 

861.  El  asegurador  esta  obUgado  a  indemnizar  ai  asegurado  las  perdidas  y 
averias  de  los  efectos  asegurados,  causados  por  accidentes  de  mar,  y  los  gastos  hechos 
para  evitarlas  6  disminuirlas  siempre  que  aqueUas  excedan  del  uno  por  ciento  del 
valor  del  objeto  perdido  6  averiado. 

862.  No  expresandose  en  la  poliza  el  tiempo  del  pago  de  las  cosas  aseguradas, 
los  dafios  y  gastos  de  la  responsabilidad  de  los  aseguradores,  estos  deberan  verificarlo 
dentro  de  los  diez  dias  siguientes  al  en  que  el  asegurado  le  presente  su  cuenta  de- 
bidamente  documentada. 

863.  Siempre  que  distintas  personas  aseguren  el  cargamento  por  partidas 
separadas,  6  por  cuentas,  sin  expresar  los  objetos  que  abrace  cada  seguro,  los  ase- 
guradores pagaran  a  prorrata  la  pdrdida  parcial  6  total  que  el  cargamento  sufra. 

864.  La  variacion  de  rumbo  6  viaje,  ocasionado  por  fuerza  mayor,  para  salvar 
la  nave  6  su  cargamento,  no  extingue  la  responsabilidad  de  los  aseguradores. 

865.  El  cambio  de  la  nave,  ejecutado  por  causa  de  innavegabilidad  6  fuerza 
mayor,  despues  de  principiado  el  viaje,  no  liberta  a  los  aseguradores  de  la  respon- 
sabilidad que  les  impone  el  contrato,  aun  cuando  la  segunda  nave  sea  de  distinto 
porte  y  pabeUon. 

Pero  si  la  innavegabilidad  ocurriere  antes  que  la  nave  haya  salido  del  puerto 
de  la  expedicion,  los  aseguradores  podran  continuar  el  seguro  6  desistir  de  el,  pagando 
las  averias  que  hubiere  sufrido  el  cargamento. 

866.  La  clausula  libre  de  averia  exonera  al  asegurador  del  pago  de  toda  averia 
gruesa  6  particular;  a  excepcion  de  las  que  dan  lugar  al  abandono  de  la  cosa  ase- 
gurada. 

867.  Si  en  el  seguro  se  designan  diferentes  embarcaoiones  para  cargar  las 
cosas  aseguradas,  el  aisegurado  podra  distribuirlas  a  su  arbitrio,  6  cargarlas  en  una 
sola,  sin  que  por  esta  causa  haya  alteracion  en  la  responsabilidad  de  los  aseguradores. 

868.  Pero  si  el  cargamento  que  fuere  asegurado,  con  designacion  de  naves  y 
fijacion  de  la  cantidad  asegurada  sobre  cada  una  de  eUas,  fuere  embarcado  en  menor 
niimero  de  naves  que  el  senalado  en  la  poliza  6  en  una  sola  de  eUas,  la  responsabilidad 
de  los  aseguradores  sera  reducida  a  las  sumas  aseguradas  sobre  la  nave  6  naves  que 
hubieren  recibido  el  cargamento. 

En  este  caso,  el  seguro  de  las  cantidades  aseguradas  sobre  las  demas  naves, 
sera  ineficaz,  y  se  abonara  a  los  aseguradores  la  indemnizacion  legal. 

869.  La  autorizacion  para  hacer  escala  confiere  derecho  al  capitan  para  arribar, 
hacer  una  cuarentena,  descargar,  vender  mercaderias  por  menor  y  aun  para  formar 
un  nuevo  cargamento,  corriendo  siempre  los  riesgos  por  cuenta  de  los  asegurados. 

Las  mercEiderias  cargadas  en  un  puerto  de  escala  convenido,  subrogan,  para  los 
efectos  del  seguro,  a  las  descargadas  en  el  mismo. 

870.  Celebrado  el  seguro  con  la  clausula  Hbre  de  hostUidades,  el  asegurador  no 
responde  de  los  danos  y  perjuicios  causados  por  violencia,  apresamiento,  saqueo^ 
pirateria,  orden  de  potencia  extranjera,  declaration  de  guerra  y  represalias,  aun 
cuando  tales  actos  precedan  a  la  declaracion  de  guerra. 

El  retardo  6  cambio  de  viaje  de  los  objetos  asegurados,  por  causa  de  hostihdades, 
hace  cesar  los  efectos  del  seguro,  sin  perjuicio  de  la  responsabilidad  de  los  asegura- 
dores por  danos  6  perdidas  ocurridos  antes  de  las  hostilidades. 

871.  No  son  responsables  los  aseguradores  de  los  danos  6  perdidas  provenientes 
de  alguna  de  las  causas  siguientes:  1.°  Cambio  voluntario  de  ruta,  6  de  viaje  6  de 
nave,  sin  consentimiento  de  los  aseguradores;  —  2.°  Separacion  espontanea  de  un 
convoy,  habiendo  estipulacion  para  navegar  en  conserva;  —  3.°  Prolongacion  de  un 
viaje  asegurado  a  un  puerto  mas  remoto  que  el  designado  en  la  poliza;  —  4.  °  Mermas,. 
desperdicios  y  perdidas,  procedentes  de  vicio  propio  de  los  objetos  asegurados;  — 
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"by  one  or  more  ships",  provided  he  declares  in  the  pohcy  that  he  is  ignorant  of 
the  particular  circumstance,  and  states  the  date  and  signature  of  the  orders  and 
letters  of  advice  which  he  has  received. 

In  the  event  of  a  disaster,  however,  the  assured  must  prove  the  saiUng  of  the  ship 
or  ships  from  the  port  of  loading,  the  embarkation  thereon  of  the  lost  goods,  the 
true  value  of  the  latter  and  the  loss  of  the  ship. 

859.  Insurance  contracted  for  a  limited  time  is  extinguished  by  the  mere  effluxion 
of  the  period  agreed  on,  even  if  at  the  expiration  thereof,  the  risks  are  stiU  pending. 

860.  The  omission  of  the  fixing  of  the  hour  in  the  policy  shall  be  to  the  prejudice 
of  the  party  who  would  be  favoured  by  such  omission. 

861.  The  insurer  is  obHged  to  indemnify  the  assured  in  respect  of  losses  of  and 
damage  to  the  things  insured  caused  by  perils  of  the  sea,  and  the  expenses  incurred 
to  avoid  or  lessen  them,  whenever  they  exceed  one  per  cent,  of  the  value  of  the  object 
lost  or  damaged. 

862.  When  the  policy  does  not  state  the  time  of  payment  for  the  things  insured, 
or  for  damage  and  expenses  within  the  responsibiUty  of  the  insurers;  it  must  be  made 
within  ten  days  following  that  on  which  the  assured  produces  to  them  his  account 
duly  vouched. 

863.  Whenever  different  persons  insiure  the  cargo  by  separate  items  or  by  shares, 
without  stating  the  objects  which  each  insurance  covers,  the  insurers  shall  pay  in 
proportion  the  partial  or  total  loss  which  the  cargo  shall  suffer, 

864.  A  variation  of  course  or  voyage  occasioned  by  force  majeure  to  save  the 
ship  or  cargo,  does  not  extinguish  the  Uabihty  of  the  insurers. 

865.  An  exchange  of  ship  made  on  account  of  unseaworthiness  or  force  majeure 
after  the  beginning  of  the  voyage,  does  not  free  the  insurers  from  the  Uabihty  imposed 
on  them  by  the  contract,  even  if  the  second  ship  be  of  different  tonnage  or  flag. 

But  if  the  unseaworthiness  occurs  before  the  ship  has  sailed  from  the  port  of 
expedition,  the  insurers  may  continue  the  insurance,  or  withdraw  therefrom,  paying 
for  the  damage  which  the  cargo  has  sustained. 

866.  The  clause  "free  of  average"  exonerates  the  insurer  from  the  payment 
of  any  average,  general  or  particular,  except  such  as  gives  ground  for  the  abandon- 
ment of  the  thing  insured. 

867.  If  in  the  insurance  different  vessels  are  appointed  to  load  the  things  in- 
sured, the  assured  can  distribute  them  at  his  discretion,  or  load  them  on  one  alone, 
without  any  alteration  in  the  responsibiUty  of  the  insurers  thereby  arising. 

868.  But  if  cargo  which  was  insured  with  the  naming  of  ships  and  fixing  of  the 
amount  assured  on  each  one  of  them,  should  be  embarked  on  a  smaller  number 
of  ships  than  that  appointed  in  the  policy,  or  in  one  of  them  only,  the  responsibihty 
of  the  insurers  shall  be  reduced  to  the  sum  assured  over  the  ship  or  ships  which 
have  received  the  cargo. 

In  such  case,  the  assurance  of  the  amounts  assiured  over  the  other  ships  shall  be 
of  no  effect,  and  the  legal  compensation  shall  enure  to  the  insurers. 

869.  Authority  to  make  a  port  of  call  confers  on  the  captain  the  right  to  stop, 
undergo  quarantine,  unload,  sell  goods  retail,  and  even  to  take  a  new  cargo,  the 
risks  running  always  for  the  account  of  the  insurers. 

Goods  loaded  at  an  agreed  port  of  call,  replace,  for  the  purposes  of  the  insurance, 
those  unloaded  at  the  same  port.  ...  .    „ 

870.  Where  the  insurance  is  effected  with  the  clause  free  of  hostilities  , 
the  insurer  is  not  liable  for  damage  and  losses  caused  by  violence,  seizure,  pillage, 
piracy,  order  of  a  foreign  Power,  declaration  of  war  and  reprisals,  even  when  such 
acts  precede  the  declaration  of  war. 

The  delay  or  change  of  voyage  of  the  objects  insured,  on  account  of  hostmties, 
causes  a  cessation  of  the  effects  of  the  insurance,  without  prejudice  to  the  respon- 
sibiUty of  the  insurers  for  damage  or  losses  occurring  before  the  hostiUties. 

871.  The  insurers  are  not  responsible  for  damage  and  losses  arising  from  any 
of  the  causes  following:  1.  Voluntary  change  of  route,  of  voyage  or  of  ship,  without 
the  consent  of  the  insurers;  —  2.  Voluntary  separation  from  a  convoy,  there  bemg 
a  stipulation  to  sail  under  protection;  —  3.  Prolongation  of  the  voyage  assured,  to 
a  port  more  distant  than  that  named  in  the  poUcy;  —  4.  Leakage,  diminution  and 
losses  arising  from  inherent  defect  of  the  things  insured;  —  5.  Deterioration  of  sail 
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5.°  Deterioro  del  velamen  y  de  los  demas  litiles  de  la  nave,  causado  por  su  uso  ordi- 
nario;  —  6.°  Dolo  6  culpa  del  capitan  6  de  la  tripulacion,  a  menos  de  convencion  en 
contrario;  —  7.°  Hecho  del  asegurado  6  de  cualquiera  otra  persona  extrana  al 
contrato;  —  8.°  Gastos  de  remolque  y  los  demas  que  no  constituyen  averia;  y 
—  9.°  Derechos  impuestos  sobre  la  nave  6  su  cargamento. 

En  los  casos  de  este  articulo,  los  aseguradores  devengan  la  prima  estipulada, 
siempre  que  los  objetos  asegurados  hubiesen  principiado  4  correr  los  riesgos. 

872.  Las  oosas  perdidas  y  las  vendidas  durante  el  viaje  por  haUarse  averiadas, 
seran  pagadas  por  el  asegurador,  segtin  el  valor  expresado  en  la  poliza  del  seguro, 
6  en  su  defecto,  al  precio  de  factura,  aumentado  con  los  costos  causados  hasta  ponerlo 
a  bordo. 

Si  las  mercaderias  Uegaren  averiadas  en  todo  6  en  parte  al  puerto  de  la  descarga, 
se  fijara  por  peritos  el  precio  en  bruto  que  habrian  tenido  si  hubiesen  Uegado  Uesas, 
y  el  precio  actual,  tambi^n  en  bruto;  y  el  asegurador  pagara  al  asegurado  la  parte 
de  la  suma  asegurada  que  sea  proporcional  con  la  perdida  sufrida. 

El  asegurador  pagara  ademas  los  costos  de  la  regulacion. 

873.  Para  averiguar  y  fijar  el  valor  de  los  objetos  asegurados,  no  podra  el 
asegurador,  en  ningiin  caso,  obligar  al  asegurado  a  venderlos,  salvo  que  se  haya 
convenido  otra  cosa  en  la  poliza. 

874.  Si  las  mercaderias  Uegaren  exteriormente  averiadas  6  mermadas,  el  re- 
conocimiento  y  estimacion  del  dano  se  haran  por  peritos  antes  de  entregarlas  al 
asegurado. 

Pero  si  la  averia  no  fuere  visible  al  tiempo  de  la  descarga,  el  reconocimiento 
y  regulacion  pueden  hacerse  despu6s  que  las  mercaderias  se  haUen  a  disposici6n  del 
asegurado,  con  tal  que  ambas  diligencias  sean  practicadas  dentro  de  setenta  y  dos 
boras,  contadas  desde  la  descarga,  sin  perjuicio  de  las  demas  pruebas  que  rindan 
los  interesados. 

875.  Siempre  que  la  nave  asegurada  sufra  averia  por  fortuna  de  mar,  el  ase- 
gurador solo  pagara  dos  tercios  del  importe  de  las  reparaciones,  hayanse  6  no  veri- 
ficado;  y  esto  en  proporcion  de  la  parte  asegurada  con  la  que  no  lo  esta. 

El  otro  tercio  quedara  a  cargo  del  asegurado,  por  el  mayor  valor  que  se  presume 
adquiere  la  nave  mediante  la  reparacion. 

876.  Los  costos  de  reparacion  seran  justificados  con  las  cuentas  respectivas, 
y,  en  su  falta,  con  la  estimacion  de  peritos. 

Si  no  se  hubiere  verificado  la  reparacion,  el  monto  de  su  costo  sera  tambien 
regulado  por  peritos,  para  los  efectos  del  articulo  precedente. 

877.  Probandose  que  las  reparaciones  ban  aumentado  el  valor  de  la  nave  en 
mas  de  un  tercio,  el  asegurador  pagara  todos  los  costos  de  aquellas,  previa  reduccion 
del  mayor  valor  adquirido  por  las  reparaciones. 

878.  La  deducion  del  tercio  no  tendra  lugar,  si  el  asegurado  prueba  con  un 
reconocimiento  de  peritos  que  las  reparaciones  no  ban  aumentado  el  valor  de  la  nave, 
sea  porque  esta  fuese  nueva  y  el  dano  hubiese  ocurrido  en  su  primer  viaje,  sea  porque 
la  averia  bubiese  recaido  en  velas,  anclas,  6  en  otros  accesarios  nuevos ;  pero  aun  en 
este  caso,  los  aseguradores  tendran  derecho  a  que  se  les  rebaje  el  importe  del  demerito 
que  hubieren  sufrido  los  objetos  indicados  por  su  uso  ordinario. 

879.  Si  los  asegurados  se  encontraren  en  la  obligacion  de  pagar  el  daiio  causado, 
por  la  filtracion  6  liquet accion  de  las  mercaderias  aseguradas,  se  deducira,  del  importe 
del  dano,  el  tanto  por  ciento  que,  a  jaicio  de  peritos,  pierdan  ordinariamente  las 
mercaderias  de  la  misma  especie. 

880.  La  restitucion  gratuita  de  la  nave  6  del  cargamento  apresado,  cede  en 
beneficio  de  los  respectivos  propietarios;  y  en  tal  caso,  los  aseguradores  no  tendran 
obligacion  de  pagar  la  cantidad  asegurada. 

881.  Si  estando  asegurada  la  carga  de  ida  y  vuelta,  la  nave  no  trajere  merca- 
derias de  retorno,  6  las  traidas  no  Uegaren  a  las  dos  terceras  partes  de  las  que  aqueUa 
podia  transportar,  los  aseguradores  solo  podrdn  exigir  las  dos  terceras  partes  de  la 
prima  correspondiente  al  viaje  de  regreso,  a  menos  que  en  la  poliza  se  hubiere  esti- 
pulado  otra  cosa. 

882.  Los  aseguradores  tienen  derecho  para  exigir  al  comisionista,  Uegado  el 
caso  de  un  siniestro,  la  manifestacion  de  la  persona  por  cuya  cuenta  hubiere  cele- 
brado  el  seguro. 
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and  other  belongings  of  the  ship  caused  by  ordinary  wear;  —  6.  Fraud  or  mis- 
conduct of  the  captain  or  of  the  crew,  unless  there  is  an  agreement  to  the  contrary ;  — 
7.  Act  of  the  assured  or  of  any  other  person  not  a  party  to  the  contract ;  —  8.  Ex- 
penses of  towage  and  others  not  constituting  average;  —  9.  Dues  imposed  on  the 
ship  or  her  cargo. 

In  the  cases  of  this  Article  the  insurers  earn  the  premium  stipulated,  whenever 
the  things  insured  have  commenced  to  run  the  risks. 

872.  Things  lost  and  those  sold  during  the  voyage  in  consequence  of  being 
dainaged  shall  be  paid  for  by  the  insurer,  accordmg  to  the  value  stated  in  the 
policy  of  insurance,  or  failing  such,  at  the  invoice  price,  increased  by  the  expenses 
incurred  in  putting  them  on  board. 

If  the  goods  arrive  damaged  wholly  or  in  part  at  the  port  of  unloading, 
the  gross  price  which  they  would  have  had  if  they  had  arrived  iminjured  shall  be 
fixed  by  experts,  and  the  actual  price,  also  in  gross;  and  the  insurer  shall  pay 
to  the  assured  the  part  of  the  amount  assured  proportionate  to  the  damage 
sustained. 

The  insurer  shall  also  pay  the  expenses  of  the  adjustment. 

873.  To  adjust  and  fix  the  value  of  things  insured,  the  insiu"er  shall  in  no  case 
be  entitled  to  force  the  assured  to  sell  them,  unless  it  is  otherwise  agreed  in  the 
policy. 

874.  If  the  goods  arrive  outwardly  damaged  or  wasted,  the  examination  and 
valuation  of  the  damage  shall  be  made  by  experts,  before  deUvering  them  to  the 
assiured. 

But  if  the  damage  should  not  be  visible  at  the  time  of  the  unloading,  the  ex- 
amination and  adjustment  can  be  made  after  the  goods  are  in  the  control  of  the 
assured,  so  long  as  both  steps  are  taken  within  seventy -two  hours  calculated  from  the 
unloading,  without  prejudice  to  other  proofs  which  persons  interested  may  adduce. 

875.  Whenever  the  ship  insured  suffers  damage  by  peril  of  the  sea,  the  insurer 
shall  pay  only  two -thirds  of  the  cost  of  repairs,  whether  they  are  carried  out  or 
not;  and  that  in  proportion  to  the  part  insured  with  that  which  is  not  so. 

The  other  third  shall  remain  at  the  charge  of  the  assured,  for  the  greater  value 
which  it  is  presumed  the  ship  acquires  in  consequence  of  the  repairs. 

876.  The  costs  of  repair  shall  be  vouched  by  the  respective  accounts,  and  failing 
them,  by  the  valuation  of  experts. 

If  the  repair  should  not  be  carried  out,  the  amount  of  its  cost  shall  also  be 
adjusted  by  experts,  for  the  purposes  of  the  preceding  Article. 

877.  Where  it  is  proved  that  the  repairs  have  increased  the  value  of  the  ship 
by  more  than  one-third,  the  insurer  shall  pay  all  the  costs  thereof,  after  deduction 
of  the  increased  value  due  to  the  repairs. 

878.  The  deduction  of  one-third  shall  not  take  place  if  the  assured  proves  by 
an  examination  of  experts,  that  the  repairs  have  not  increased  the  value  of  the  ship, 
whether  because  she  was  new  and  the  damage  arose  on  the  first  voyage,  or  because 
the  damage  had  fallen  on  sail,  anchors,  or  other  new  tackle ;  but  even  in  that  case, 
the  insurers  shaU  have  the  right  to  a  reduction  of  the  amount  in  their  favour  to  the 
extent  of  the  depreciation  sustained  by  the  articles  enumerated  through  their  or- 
dinary use. 

879.  If  the  insurers  are  under  the  obhgation  of  paying  for  the  damage  caused 
by  leakage  or  waste  of  the  goods  insured,  there  shall  be  deducted  from  the  amount 
of  the  damage  the  percentage  which  in  the  opinion  of  experts,  goods  of  the  like 
kind  ordinarily  lose. 

880.  The  gratuitous  restoration  of  a  ship  or  cargo  seized  enures  to  the  benefit 
of  the  particular  owners;  and  in  such  case  the  insurers  shaU  not  be  liable  to  pay  the 
amount  assured. 

881.  If,  where  the  outward  and  return  cargo  are  insured,  the  ship  does  not 
bring  goods  on  the  return,  or  those  brought  do  not  reach  two-thirds  of  those 
capable  of  being  carried,  the  insiurers  can  only  demand  two-thirds  of  the  premium 
corresponding  to  the  return  journey,  unless  in  the  pohcy  it  has  been  otherwise 
stipulated. 

882.  The  insurers  have  the  right  to  require  from  a  representative,  on  the 
happening  of  a  casualty,  a  declaration  of  the  person  on  whose  account  he  effected 
the  insurance. 
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Hecha  la  manifestacion,  los  aseguradores  no  podran  pagar  la  indemnizacion 
estipulada  sino  al  mismo  aaegurado  6  al  portador  legitimo  de  la  poliza. 

883.  Tienen  asi  mismo  derecho  para  rescindir  el  seguro  siempre  que  la  nave 
permanezca  iin  aiio,  despues  de  firmada  la  poliza,  sin  emprender  el  viaje  asegurado. 

884.  Los  aseguradores  tienen  derecho  a  cobrar  6  retener  un  medio  por  ciento 
sobre  la  cantidad  asegurada,  en  los  casos  siguientes:  1.°  Si  la  nuUdad  del  seguro 
fuere  deelarada  por  alguna  cireunstancia  inculpablemente  ignorada  de  los  asegura- 
dores; —  2.°  Si  antes  que  la  nave  se  haga  a  la  vela,  el  viaje  proyectado  fuere  revo- 
cado,  aunque  sea  por  hecho  del  asegurado,  6  si  emprende  por  un  destino  diverso  del 
que  senale  la  poliza;  —  3.°  Si  la  nave  fuere  retenida  antes  de  principiarse  el  viaje, 
por  orden  del  gobiemo  nacional;  —  4.°  Si  no  se  cargaren  las  mercaderias  designadas, 
6  si  estas  fueren  transportadas  en  distinta  nave,  6  por  otro  capitan  que  el  contra- 
tado ;  —  5.  °  Si  el  seguro  recayere  sobre  un  objeto  integramente  afecto  a  un  prestamo 
a  la  gruesa,  ignorandolo  el  asegurador;  —  6.°  En  los  casos  previstos  en  el  art.  553, 
inciso  2.°  del  554,  y  articulos  568  y  883. 

885.  Para  obtener  la  indemnizacion  del  siniestro,  el  asegurado  debe  justificar : 
1.°  El  viaje  de  la  nave;  —  2.°  El  embarque  de  los  objetos  asegurados;  —  3.°  El 
contrato  de  seguro ;  y  —  4.  °  La  perdida  6  deterioro  de  las  cosas  aseguradas. 

La  justificacion  se  hara,  segun  el  caso,  con  el  contrato  de  seguro,  el  conocimiento, 
los  despachos  de  la  aduana,  la  carta  de  aviso  del  cargador,  la  poliza  de  seguro,  la 
copia  del  diario  de  navegacion,  la  protesta  del  capitan  y  las  declaraciones  de  los 
pasajeros  y  tripulacion,  sin  perjuicio  de  los  demas  medios  probatorios  que  admite 
este  Codigo. 

Los  aseguradores  pueden  contradecir  los  beohos  en  que  el  asegurado  apoye  su 
reclamacion,  admitiendoles  toda  eapecie  de  prueba. 

886.  En  caso  de  perdida  6  deterioro  de  las  mercaderias  que  el  capitan  hubiere 
asegurado  y  cargado  de  su  cuenta  6  por  comision  en  la  nave  que  gobiema,  sera  obli- 
gado  a  probar,  fuera  de  los  hechos  enunciados  en  el  articulo  precedente,  la  compra 
de  las  mercaderias,  con  las  facturas  de  los  vendedores,  y  su  embarque  y  transporte, 
con  el  conocimiento,  que  debera  ser  firmado  por  dos  de  los  oficiales  principales  de 
la  nave,  y  con  los  documentos  de  expedicion  por  la  aduana. 

Esta  obligacion  sera  extensiva  a  todo  asegurado  que  navegue  con  sus  propias 
mercaderias. 

887.  El  asegurado  puede  hacer  abandono  de  las  cosas  aseguradas  en  los  casos 
determinados  por  la  ley,  y  cobrar  a  los  aseguradores  las  cantidades  que  hubieren 
asegurado  sobre  eUas. 

El  comisionista  que  contrata  im  seguro  esta  autorizado  para  bacer  abandono, 
siendo  portador  legitimo  de  la  poliza. 

888.  El  abandono  tiene  lugar,  salvo  estipulacion  en  contrario:  1.°  En  el  caso 
de  apresamienjio;  —  2.°  En  el  de  naufragio;  —  3.°  En  el  de  varamiento  con  rotura; 
—  4.  °  En  el  de  innavegabilidad  absoluta  de  la  nave,  por  fortuna  de  mar,  6  relativa, 
por  imposibilidad  de  repararla;  —  5.°  En  el  embargo  6  detencion  por  el  gobierno 
nacional  6  una  potencia  extranjera;  —  6."  En  el  de  perdida  6  deterioro  material 
de  los  objetos  asegurados  que  disminuya  su  valor  en  las  tres  cuartas  partes  a  lo 
menos  de  su  totalidad;  y  —  7.°  En  la  perdida  presunta  de  los  mismos. 

Todos  los  demas  daiios  seran  considerados  como  averia,  y  deberan  soportarse 
por  la  persona  a  quien  corresponda  seg6n  la  ley  6  la  convencion. 

889.  El  abandono  no  puede  ser  condicional  ni  parcial. 

Caso  que  la  nave  6  su  carga  no  haya  sido  asegurada  por  todo  su  valor,  el  aban- 
dono no  se  extendera  sino  hasta  la  concurrencia  de  la  suma  asegurada,  en  proporcion 
con  el  importe  de  la  parte  descubierta. 

Si  la  nave  y  su  carga  fueren  aseguradas  separadamente,  el  asegurado  podra 
hacer  abandono  de  uno  de  los  seguros  y  no  del  otro,  aunque  ambos  se  hallen  com- 
prendidos  en  ima  misma  poliza. 

890.  El  abandono  de  la  nave  comprende  el  precio  del  transporte  de  los  pasa- 
jeros y  el  flete  de  los  efectos  salvados,  aun  cuando  hayan  sido  completamente  paga- 
dos,  sin  perjuicio  de  los  derechos  que  competan  al  prestador  a  la  gruesa,  a  la  tripu- 
lacion por  su  salario,  y  a  los  acreedores  que  hubieren  hecho  anticipaciones  para 
habihtar  la  nave  6  para  los  gastos  causados  durante  el  ultimo  viaje. 
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When  the  declaration  is  made,  the  insurers  may  not  pay  the  indemnity  stipulated 
except  to  the  assured  himself  or  to  the  lawiul  holder  of  the  poUcy. 

883.  They  have  also  the  right  to  rescind  the  insurance  whenever  the  ship 
remains  for  one  year  after  the  poUcy  is  signed,  without  undertaking  the  assured 
voyage. 

884.  The  insurers  have  the  right  of  collecting  or  retaining  one  half  per  cent,  on 
the  assured  amount,  in  the  following  cases:  1.  If  the  nulhty  of  the  policy  is  de- 
clared by  reason  of  any  circumstance  of  which  the  insurers  were  not  culpably  ignorant ; 
—  2.  If,  before  the  ship  sets  saU,  the  projected  voyage  is  revoked,  although  it 
may  be  by  act  of  the  assured;  or  if  it  is  undertaken  for  a  destination  different  from 
that  appointed  in  the  pohcy;  —  3.  If  the  ship  is  detained  before  the  commence- 
ment of  the  voyage  by  order  of  the  National  Government ;  —  4.  If  the  appointed  goods 
are  not  loaded,  or  if  they  are  carried  in  a  different  ship,  or  by  a  different  captain, 
from  the  one  contracted  for;  —  5.  If  the  insurance  relates  to  an  object  wholly 
charged  imder  a  bottomry  advance,  of  which  the  insurer  is  unaware ;  —  6.  In  the 
cases  provided  by  Art.  553,  para.  2  of  Art.  554,  and  by  Arts.  568  and  883. 

885.  To  obtain  indemnity  for  the  loss  the  assured  must  prove:  1.  The  voyage 
of  the  ship ;  —  2.  The  embarkation  of  the  things  insured ;  —  3.  The  contract  of  insur- 
ance; —  4.  The  loss  or  deterioration  of  the  things  insured. 

The  proof  shall  be  afforded,  as  the  case  may  be,  by  the  contract  of  insurance, 
the  biU  of  lading,  the  papers  of  the  Customs  House,  the  letter  of  advice  of  the  shipper, 
the  poUcy  of  insurance,  the  copy  of  the  log-book,  the  protest  of  the  captain  and 
the  declarations  of  passengers  and  crew,  without  prejudice  to  other  methods  of 
proof  admitted  by  this  Code. 

The  insurers  may  contest  the  facts  on  which  the  assured  supports  his  claim, 
every  kind  of  proof  being  open  to  them. 

886.  In  case  of  loss  or  deterioration  of  goods  insured  by  the  captain  and  carried 
on  his  own  account  or  upon  commission  in  the  ship  under  his  command,  he  shall 
be  bound  to  prove,  in  addition  to  the  facts  mentioned  in  the  preceding  Article,  the 
purchase  of  the  goods  by  the  invoices  of  the  sellers,  and  their  embarkation  and  carriage 
by  the  biU  of  lading,  which  must^be  signed  by  two  of  the  principal  officers  of  the  ship, 
and  by  the  documents  of  despatch  through  the  Customs  House. 

This  obhgation  shall  apply  to  every  person  assured  who  sails  with  his  own  goods. 

887.  The  assured  can  declare  abandonment  of  the  things  insured  in  the  cases 
defined  by  law  and  collect  from  the  insurers  the  amounts  which  they  have  assured 
upon  them. 

A  commission  agent  who  effects  an  insurance  is  authorized  to  effect  abandonment, 
if  he  is  the  lawful  holder  of  the  policy. 

888.  Subject  to  agreement  to  the  contrary  abandonment  may  take  place :  l.In 
the  event  of  seizure ;  —  2.  In  that  of  shipwreck ;  —  3.  In  that  of  stranding  with  break- 
ing up;  —  4.  In  that  of  the  absolute  unseaworthiness  of  the  ship,  through  peril  of 
the  sea,  or  by  reason  of  the  impossibihty  of  repairing  her;  —  5.  In  that  of  seizure  or 
detention  by  the  National  Government,  or  by  a  foreign  Power;  —  6.  In  that  of 
the  loss  or  substantial  deterioration  of  the  objects  insured,  which  diminishes  by 
at  least  three-fourths  their  whole  value;  —  7.  In  that  of  the  presumed  loss  of  the 
same. 

AH  other  damage  shall  be  considered  as  average,  and  must  be  sustamed  by 
the  person  to  whom  it  appertains  by  law  or  agreement. 

889.  Abandonment  can  be  neither  conditional  nor  partial. 

Where  the  ship  or  cargo  has  not  been  insured  for  the  whole  value,  the  abandon- 
ment only  extends  to  the  amount  of  the  sum  assured  in  proportion  to  the  amount  of 
the  portion  not  covered. 

If  the  ship  and  cargo  were  insured  separately,  the  assured  can  effect  abandon- 
ment under  one  of  the  insurances  and  not  of  the  other,  although  both  are  included 
in  the  same  poUcy. 

890.  The  abandonment  of  the  ship  includes  the  passage-money  for  passengers 
and  the  freight  of  goods  salved,  although  they  may  have  been  fully  paid,  without 
prejudice  to  the  rights  which  avail  for  the  lender  on  bottomry,  for  the  crew  for  their 
wages,  and  for  the  creditors  who  have  made  advances  to  fit  out  the  ship  or  for 
expenses  incurred  during  the  last  voyage. 


93  Ecuador:  C6d.  Com.     Libro  III.    Del  comercio  maritimo.     Tit.  VIII. 

891.  En  caso  de  apresamiento,  el  asegurado,  6  el  capitan,  en  su  ausencia, 
puede  proceder  por  si  al  rescate  de  las  cosas  apresadas;  pero,  ajustado  el  rescate, 
debera  hacer  notiflcar  el  convenio,  en  primera  oportunidad,  a  los  aseguradores. 

Los  aseguradores  podran  aceptar  6  renunciar  el  convenio,  intimando  su  reso- 
lucion  al  asegurado  6  al  capitan,  dentro  de  las  veinticuatro  horas  siguientes  a  la 
notificacion.    • 

Aceptando  el  convenio,  los  aseguradores  entregaran  en  el  acto  el  monto  del 
rescate,  y  los  riesgos  ulteriores  del  viaje  continuardn  por  su  cuenta,  conforme  a  los 
t^rminos  de  la  poliza. 

Desechandolo,  pagardn  la  cantidad  asegurada,  sin  conservar  derecho  alguno 
sobre  los  objetos  rescatados. 

No  manifestando  su  resolucion  en  el  termino  seiialado,  se  entendera  que  han 
repudiado  el  convenio. 

892.  Si  por  la  represa  de  la  nave  se  reintegrase  el  asegurado  en  la  propiedad 
de  las  cosas  aseguradas,  los  perjuicios  y  gastos  causados  por  apresamiento  se  re- 
putaran  averia  y  seran  pagados  por  los  aseguradores. 

893.  Si  por  la  represa  pasaren  los  objetos  asegurados  a  dominio  de  tercero, 
podra  el  asegurado  hacer  uso  del  derecho  de  abandono. 

894.  El  simple  varamiento  no  autoriza  el  abandono  de  la  nave,  sino  en  el 
caso  en  que  no  pueda  ser  puesta  a  flote. 

El  varamiento  con  rotura  parcial  autoriza  el  abandono,  cuando  tal  accidente 
afecte  las  partes  esenciales  de  la  nave,  facihte  la  entrada  de  las  aguas  y  ocasione 
graves  daiios,  aun  cuando  estos  no  alcancen  a  las  tres  cuartas  partes  del  valor  de 
la  nave. 

895.  No  podra  hacerse  abandono  por  innavegabilidad  cuando  la  nave  pueda 
ser  rehabiUtada,  para  continuar  y  acabar  el  viaje. 

Verificada  la  rehabiUtacion,  los  aseguradores  responderan  solo  de  los  gastos 
y  averias  causadas.  Se  entiende  que  la  nave  no  puede  ser  rehabihtada  cuando  el 
costo  de  la  reparacion  exceda  de  las  tres  cuartas  partes  de  la  suma  asegurada. 

La  innavegabilidad  sera  declarada  por  la  autoridad  competente. 

896.  La  inexistencia  del  acta  de  visita  de  la  nave  no  priva  al  asegurado  del 
derecho  de  probar  que  la  innavegabilidad  ha  sido  causada  por  fortuna  de  mar  y 
no  por  vicio  de  la  construccion,  deterioro  6  vetustez  de  la  nave. 

897.  Declarandose  que  la  nave  ha  quedado  innavegable,  el  propietario  de  la 
carga  asegurada  lo  hara  notificar  a  los  aseguradores  dentro  de  tres  dias  contados 
desde  que  dicha  declaracion  Uegare  a  su  noticia. 

898.  Los  aseguradores  y  el  asegurado,  6  en  su  ausencia  el  capitan,  practicaran 
en  caso  de  innavegabilidad  todas  las  dihgencias  posibles  para  fletar  otra  nave  que 
conduzca  las  mercaderias  al  puerto  de  su  destino. 

899.  Verificandose  el  trasporte  en  otra  nave,  los  aseguradores  correran  los 
riesgos  del  trasbordo  y  los  del  viaje  hasta  el  lugar  que  designe  la  poliza;  y  respon- 
deran, ademas,  de  las  averias,  gastos  de  la  descarga,  almacenaje,  reembarque,  au- 
mento  de  flete  y  gastos  causados  para  salvar  y  trasbordar  las  mercaderias. 

900.  Recayendo  el  seguro  sobre  casco  y  quiUa  de,la  nave,  el  asegurado  podra 
hacer  abandono  de  ella  al  tiempo  de  notificar  a  los  aseguradores  la  resolucion  que  la 
declara  innavegable. 

Pero  si  el  seguro  versare  sobre  la  carga,  no  podra  abandonarla  hasta  que  hayan 
transcurrido  seis  meses,  si  la  inhabiUtacion  de  la  nave  ocurriere  en  las  costas  de  la 
America  meridional  6  setentrional;  ocho,  si  en  las  de  Europa;  y  doce,  en  cualquiera 
otra  parte. 

Estos  plazos  correran  desde  la  notificacion  prescrita  en  el  art.  897. 

901.  Si  dentro  de  los  plazos  que  establece  el  articulo  anterior  no  se  encon- 
trare  nave  para  continuar  el  trasporte  de  las  mercaderias  aseguradas,  el  asegurado 
podra  hacer  el  abandono  de  eUas. 

902.  Embargada  la  nave,  el  asegurado  hara  a  los  aseguradores  la  notificacion 
prescrita  en  el  numero  5.°  del  art.  571  y  mientras  no  hayan  transcurrido  los  plazos 
prefijados  en  el  art.  900,  no  podra  hacer  abandono  de  los  objetos  asegurados. 

Entre  tanto,  el  asegurado  practicara,  por  si  6  en  union  de  los  aseguradores, 
las  gestiones  que  juzgare  convenientes  al  alzamiento  del  embargo. 

903.  Es  inadmisible  el  abandono  por  otras  perdidas  6  deterioros  del  objeto 
asegurado  que  aqueUos  que  ocurran  despufe  que  los  riesgos  hayan  principiado  a 
correr  por  cuenta  de  los  aseguradores. 
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891.  In  case  of  capture,  the  assured,  or  in  his  absence  the  captain,  can  himself 
proceed  to  the  ransom  of  the  things  seized;  but  after  effecting  the  ransom,  he 
must  cause  the  arrangement  to  be  notified  at  the  first  opportunity  to  the  insurers. 

The  insurers  can  adopt  or  renounce  the  arrangement,  intimating  their  decision 
to  the  assured  or  the  captain  within  the  twenty-four  hours  following  his  notifi- 
cation. 

Where  the  arrangement  is  adopted,  the  insurers  shall  pay  forthwith  the  amount 
of  the  ransom,  and  the  subsequent  risks  of  the  voyage  shall  continue  for  their  account 
in  conformity  with  the  conditions  of  the  pohcy. 

If  they  reject  it,  they  shall  pay  the  amount  assured  without  preserving  any  rights 
over  the  objects  ransomed. 

If  they  do  not  declare  their  decision  within  the  period  prescribed,  it  shaU  be 
understood  that  they  have  repudiated  the  arrangement. 

892.  If  through  the  recapture  of  the  ship  the  assured  should  be  reinstated 
in  the  ownership  of  the  things  insured,  the  losses  and  damage  caused  by  the  seizure 
shall  be  presumed  to  be  average  and  shall  be  paid  by  the  insurers. 

893.  If  by  the  recapture  the  objects  insured  shall  pass  to  the  ownership  of  a 
third  person,  the  assured  may  avail  himself  of  the  right  of  abandonment. 

894.  Mere  stranding  does  not  warrant  the  abandonment  of  the  ship  except 
where  she  cannot  be  refloated. 

Stranding  with  partial  breaking  up  warrants  abandonment  when  such  event 
affects  the  essential  parts  of  the  ship,  facihtates  the  entry  of  water  and  causes  serious 
damage,  even  if  it  does  not  amount  to  three-fomi;hs  of  the  value  of  the  ship. 

895.  Abandonment  on  the  ground  of  unseaworthiness  cannot  be  effected  when 
the  ship  can  be  reinstated  to  continue  and  complete  the  voyage. 

Reinstatement  having  taken  place,  the  insurers  shall  be  liable  only  for  the  expense 
and  damage  caused.  It  is  understood  that  the  ship  cannot  be  reinstated  when  the 
expense  of  repair  exceeds  three-fourths  of  the  sum  assured. 

Unseaworthiness  shall  be  declared  by  the  competent  authority. 

896.  The  non-existence  of  the  certificate  of  inspection  does  not  deprive  the 
assiu-ed  of  the  right  of  proving  that  the  unseaworthiness  has  been  caused  by  perils 
of  the  sea  and  not  by  defect  of  construction,  deterioration  or  age  of  the  ship. 

897.  Where  the  ship  is  declared  to  have  become  unseaworthy,  the  owner  of  the 
cargo  insured  shaU  cause  the  same  to  be  notified  to  the  insurers  within  three  days, 
counted  from  that  on  which  such  declaration  is  brought  to  his  knowledge. 

898.  The  insurers  and  the  assured,  or  in  their  absence  the  captain,  shaU  in  case 
of  unseaworthiness  take  all  possible  steps  to  charter  another  ship  to  carry  the  goods 
to  the  port  of  their  destination. 

899.  Where  the  carriage  is  effected  in  another  ship,  the  insurers  shall  run  the 
risks  of  transhipment  and  those  of  the  voyage,  up  to  the  place  named  in  the  pohcy, 
and  shall  also  be  hable  for  the  damage,  cost  of  discharge,  warehousing,  reloading, 
increase  of  freight  and  expenses  caused  in  salving  and  transhipping  the  goods. 

900.  Where  the  insurance  is  on  the  hull  and  keel  of  the  ship,  the  assured  can 
effect  abandoment  of  it,  at  the  time  of  notifying  the  insiu-ers  of  the  decision  declaring 
it  unseaworthy. 

If,  however,  the  insurance  is  effected  over  the  cargo,  he  cannot  abandon  it  until 
six  months  have  elapsed,  if  the  unseaworthiness  of  the  ship  occurs  on  the  coasts 
of  South  or  North  America;  eight,  if  on  those  of  Europe;  and  twelve,  in  any  other 
part. 

Such  periods  shall  run  from  the  notification  prescribed  by  Art.  897. 

901.  If  within  the  periods  set  forth  in  the  preceding  Article,  a  ship  is  not  found 
to  continue  the  carriage  of  the  goods  insured,  the  assured  can  effect  an  abandonment 
of  them. 

902.  If  the  ship  is  arrested,  the  assured  shall  give  the  insurers  the  notification 
prescribed  in  No.  5  of  Art.  571,  and  until  the  periods  fixed  by  Art.  900  have  elapsed 
he  shall  not  be  able  to  effect  an  abandonment  of  the  objects  insured. 

Meanwhile  the  assured  shall  carry  out  on  his  own  account,  or  together  with 
the  insurers,  the  steps  he  judges  expedient  for  the  raising  of  the  embargo. 

903.  Abandonment  is  not  permissible  foi'  other  losses  or  deteriorations  of  the 
object  insured  than  such  as  occur  after  the  risks  have  commenced  to  run  on  account 
of  the  insurers. 
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904.  Para  determinar  si  el  siniestro  alcanza  6  no  a  las  tres  cuartas  partes  del 
valor  de  la  cosa  asegurada,  se  tendra  en  consideracion  la  perdida  6  deterioro  que 
iuese  directamente  causado  por  accidente  de  mar  6  que  fuese  un  resultado  forzoso 
del  mismo  accidente. 

La  venta  autorizada  de  mercaderias  que  se  efectuare  durante  el  viaje,  equivale 
a  perdida  6  deterioro  material,  siendo  hecha  para  ocurrir  a  las  necesidades  de  la 
expedicion,  6  para  evitar  que  el  deterioro  suf rido  por  f ortuna  de  mar  cause  la  perdida 
total. 

905.  En  los  casos  de  apresamiento,  naufragio  6  varanuento  con  rotura,  las 
diligencias  que  practique  el  asegurado  en  cumplimiento  de  las  obligaciones  que  le 
impone  el  numero  4.  °  del  art.  571,  no  equivaldran  a  renuncia  del  derecho  que  tiene 
para  hacer  abandono  de  los  objetos  asegurados. 

El  asegurado  sera  creido  sobre  su  juramento  en  la  determinacion  de  los  gastos 
de  salvamento  y  recobro,  sin  perjuicio  del  derecho  del  asegurador  para  acreditar 
su  exageracion. 

906.  El  asegurado  debera  hacer  el  abandono  dentro  de  los  siguientes  plazos: 
De  seis  meses,  acaeciendo  el  siniestro  en  la  costa  occidental  de  America;  —  De  ocho 
meses,  ocurriendo  en  la  costa  oriental  de  America,  en  la  occidental  de  Africa  6 
en  cualquiera  de  Europa;  y  —  De  doce  meses,  si  sucediere  en  cualquier  otro  punto 
del  mundo. 

El  abandono  se  hara  ante  el  Juzgado  de  Comercio,  a  fin  de  que  mande  notificar 
a  los  aseguradores,  para  los  efectos  de  derecho. 

907.  Los  plazos  senalados  en  el  articulo  anterior  correran,  en  los  casos  de 
apresamiento,  desde  que  el  asegurado  reciba  la  noticia  de  que  la  nave  ha  sido  con- 
ducida  a  cualquiera  de  los  puertos  de  alguna  de  las  costas  mencionadas. 

En  los  casos  de  naufragio,  varamiento  con  rotura,  perdida  6  deterioro,  los  plazos 
seran  contados  desde  la  recepcion  de  la  noticia  del  siniestro;  y  los  de  innavegabili- 
dad  6  embargo,  desde  el  vencimiento  de  los  plazos  senalados  en  el  art.  900. 

El  derecho  de  hacer  abandono  caduca  por  el  vencimiento  de  los  respectivos 
plazos. 

908.  La  noticia  se  tendra  por  recibida  si  se  probare  que  el  siniestro  ha  sido 
notorio  entre  los  comerciantes  de  la  residencia  del  asegurado,  6  que  este  ha  sido 
avisado  de  61  por  el  capitan,  su  consignatario  6  sus  corresponsales. 

909.  El  asegurado  puede  renunciar  los  plazos  expresados  y  hacer  abandono 
en  el  acto  de  notificar  al  asegurador,  salvo  los  casos  de  innavegabiUdad  y  embargo, 
de  que  tratan  los  arts  900  y  902. 

910.  Se  presume  perdida  la  nave  si,  dentro  de  un  ano,  en  los  viajes  ordinarios, 
6  dos,  en  los  extraordinarios  de  larga  travesia,  no  se  hubieren  recibido  noticias  de 
eUa.  En  tal  caso  el  asegurado  podra  hacer  abandono  y  exigir  de  los  asegeradores 
la  indemnizacion  estipulada,  sin  necesidad  de  probar  la  perdida. 

Estos  terminos  se  contaran  desde  la  saUda  de  la  nave,  6  desde  el  dia  a  que 
se  refieran  las  ultimas  noticias.  El  abandono  se  hara  dentro  de  los  plazos  del  arti- 
culo 906. 

Estos  plazos  correran  desde  el  vencimiento  del  aiio  6  de  los  dos  anos  dichos; 
y  para  determinar  el  correspondiente,  en  un  caso  dado,  se  reputara  acaecida  la  per- 
dida en  la  costa  6  el  puerto  de  donde  se  hubieren  recibido  las  ultimas  noticias,  y  segtin 
la  situacion  de  esos  lugares,  el  plazo  sera  de  seis,  ocho  6  doce  meses. 

911.  Para  la  aphcacion  de  lo  dispuesto  en  el  inciso  1.°  del  articulo  anterior, 
se  consideraran  viajes  ordinarios  los  que  se  hagan  en  la  costa  de  la  RepiibUca  6  para 
alguno  de  los  puertos  del  Pacitico,  y  extraordinarios  6  de  larga  travesia,  los  que 
se  dirijan  a  cualquier  otra  parte  del  mundo. 

912.  En  caso  de  seguro  por  tiempo  limitado,  despues  de  la  espiracion  de  los 
plazos  establecidos  en  los  articulos  anteriores,  se  presume  que  la  perdida  ocurrio  en  el 
tiempo  del  seguro;  salvo  la  prueba  que  puedan  presentar  los  aseguradores  de  que 
la  perdida  ocurrio  despues  de  haber  espirado  el  termino  estipulado. 

913.  A  mas  de  la  declaracion  ordenada  en  el  numero  6.°  del  articulo  571,  el 
asegurado  hara  otra,  al  tiempo  de  hacer  abandono,  en  la  que  debera  manifestar 
los  prestamos  a  la  gruesa  que  hubiere  tomado  sobre  los  objetos  abandonados. 

El  plazo  para  el  pago  de  la  indemnizacion  convenida,  no  principiara  a  correr 
sino  cuando  el  asegurado  haya  hecho  las  declaraciones  indicadas. 
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904.  In  order  to  determine  whether  or  not  the  loss  amounts  to  three-fourths 
of  the  value  of  the  thing  insured,  there  shall  be  taken  into  consideration  any  loss  or 
deterioration  which  is  directly  caused  by  a  peril  of  the  sea,  or  is  the  inevitable  result 
of  the  same  accident. 

The  authorized  sale  of  goods  which  is  effected  during  the  voyage  is  equivalent 
to  loss  or  substantial  damage,  where  it  is  made  to  meet  the  necessities  of  the  venture 
or  to  prevent  the  deterioration  suffered  by  a  peril  of  the  sea  from  causing  total  loss. 

905.  In  cases  of  seizure,  shipwreck  or  stranding  with  breaking  up,  the  steps 
taken  by  the  assured  in  fulfilment  of  the  obUgations  imposed  on  him  by  No.  4  of 
Art.  671  shall  not  amount  to  a  renunciation  of  the  right  he  may  have  to  effect  an 
abandonment  of  the  things  insured. 

The  oath  of  the  assured  shall  be  accepted  for  ascertaining  the  expenses  of  salvage 
and  recovery,  without  prejudice  to  the  right  of  the  insurer  to  prove  exaggeration. 

906.  The  assured  must  declare  abandonment  within  the  following  periods: 
Six  months,  if  the  casualty  occurs  on  the  West  coast  of  America;  —  Eight  months, 
if  it  occurs  on  the  East  coast  of  America,  on  the  West  coast  of  Africa  or  anywhere 
in  Europe ;  —  Twelve  months,  if  it  happens  in  any  other  part  of  the  World. 

The  abandonment  shall  be  effected  before  the  Commercial  Judge,  so  that  he 
may  cause  the  insurers  to  be  notified  for  the  legal  effects.  t    j 

907.  The  periods  appointed  in  the  preceding  Article  shall  run  in  cases  of  capture, 
from  when  the  assured  receives  notice  of  the  ship  having  been  conducted  to  any  of 
the  ports  of  any  of  the  coasts  mentioned. 

In  cases  of  shipwreck,  stranding  with  breaking  up,  loss  or  deterioration,  the 
periods  shall  be  counted  from  the  receipt  of  the  notice  of  the  disaster;  and  in  those 
of  unseaworthiness  or  arrest,  from  the  maturing  of  the  periods  prescribed  in  Art.  900. 

The  right  of  effecting  abandonment  is  extinguished  by  the  maturing  of  the 
respective  periods. 

908.  The  notification  shall  be  held  to  have  been  received,  if  it  is  proved  that  the 
disaster  has  been  common  knowledge  amongst  merchants  of  the  locaUty  of  the 
assured,  or  that  he  has  been  informed  thereof  by  the  captain,  his  consignee  or  his 
correspondents. 

909.  The  assured  can  waive  the  periods  prescribed  and  effect  abandonment 
at  the  time  of  notifying  the  insurer,  except  in  the  cases  of  unseaworthiness  and 
arrest  mentioned  in  Arts.  900  and  902. 

910.  The  ship  is  presumed  lost,  if  within  one  year,  on  ordinary  voyages,  or 
within  two,  on  extraordinary  or  long  distance  voyages,  inteUigence  thereof  has  not 
been  received.  In  such  case,  the  assured  can  effect  abandonment  and  demand 
from  the  insurers  the  indemnity  stipulated  without  the  necessity  of  proving  the  loss. 

Such  periods  shall  be  calculated  from  the  sailing  of  the  ship,  or  from  the  day  to 
which  the  last  inteUigence  refers.  The  abandonment  shall  be  declared  within  the 
periods  of  Art.  906. 

Such  periods  shall  run  from  the  maturing  of  the  year  or  of  the  two  years  afore* 
said ;  and  to  determine  the  period  appropriate  in  a  given  case,  the  loss  shall  be  pre- 
sumed to  have  happened  on  the  coast  or  at  the  port  from  which  the  last  intelligence 
was  received,  and  according  to  the  location  of  such  places,  the  period  shall  be  six, 
eight  or  twelve  months. 

911.  For  the  application  of  the  provisions  of  para.  1  of  the  preceding  Article, 
ordinary  voyages  shall  be  considered  those  on  the  coasts  of  the  RepubUc  or  to  any 
of  the  ports  of  the  Pacific,  and  extraordinary  or  long  distance,  those  which  are  made 
to  any  other  part  of  the  World. 

912.  In  case  of  an  insurance  for  a  Umited  time,  it  is  presumed  after  the  expir- 
ation of  the  periods  enacted  in  the  preceding  Articles,  that  the  loss  occurred  within  the 
time  of  the  insurance,  unless  the  insurers  can  shew  that  the  loss  occurred  after  th& 
stipulated  time  had  expired. 

913.  In  addition  to  the  declaration  directed  in  No.  6  of  Art.  571,  the  assured 
shall  make  another  at  the  time  of  effecting  the  abandonment,  in  which  he  must 
declare  the  bottomry  advances  which  he  has  obtained  over  the  things  abandoned. 

The  period  for  payment  of  the  agreed  indemnity  shall  not  begin  to  run  until 
the  assured  has  made  the  prescribed  declarations. 
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El  retardo  de  estas  no  prorroga  los  plazos  concedidos  para  entablar  'la  aocion 
de  abandono. 

914.  Si  el  asegurado  cometiere  fraude  en  diohas  declaraciones,  perdera  todos 
los  derechos  que  le  da  el  seguro,  y  pagara,  ademds,  los  prestamos  a  la  gruesa  que 
hubiere  tornado,  no  obstante  la  perdida  de  los  objetos  gravados. 

El  asegurado,  sin  embargo,  podra  acreditar  que  las  omisiones  6  inexactitudes 
en  que  hubiere  incurrido,  no  ban  procedido  de  un  designio  fraudulento. 

915.  El  abandono  admitido  6  declarado  valido  en  juicio  contradictorio,  trans- 
fiere,  desde  su  fecha,  a  los  aseguradores  el  dominio  irrevocable  de  las  cosas  ase- 
guradas  con  todos  los  derechos  y  obligaciones  del  asegurado. 

Si  la  nave  regresa  despues  de  admitido  el  abandono,  el  asegurador  no  quedara 
por  eso  exento  del  pago  de  los  objetos  abandonados,  pero  si  el  siniestro  no  fuere 
efectivo,  cualquiera  de  las  partes  podra  demandar  la  anulacion  del  abandono. 

Mientras  el  abandono  no  sea  aceptado  por  los  aseguradores,  6  establecido  por 
sentencia,  podra  el  asegurado  retractarlo. 

916.  El  asegurado  puede  optar  entre  la  accion  del  abandono  y  de  la  averia. 

La  sentencia  que  declare  sin  lugar  el  abandono,  no  produce  cosa  juzgada  res- 
pecto  de  la  accion  de  averia. 

917.  Las  cosas  abandonadas  estan  privilegiadamente  afectas  al  pago  de  la 
cantidad  asegurada. 

Titulo  IX.     De  la  extincion  de  las  acetones. 

918.  Prescriben  en  seis  meses  las  acciones  para  el  cobro  del  pasaje,  de  los 
fletes  de  la  nave  y  de  la  contribucion  a  las  averias  gruesas. 

Los  seis  meses  principiaran  a  correr,  en  el  primer  caso,  desde  el  arribo  de  la 
nave;  y,  en  el  segundo  y  tercero,  desde  la  efectiva  entrega  de  las  mercaderias  que 
adeuden  los  fletes  y  la  contribucion;  pero  si  el  capitan  soHcitare  judicialmente  el 
arreglo  de  la  averia,  el  plazo  indicado  correra  desde  la  terminacion  del  juicio. 

919.  Prescriben  las  acciones:  1,°  Por  los  suministros  de  madera  y  demas  ob- 
jetos necesarios  para  construir,  reparar,  pertrechar  y  proveer  la  nave  y  por  los  hechos 
«n  dinero  y  aHmentos  a  la  tripulaci6n,  de  orden  del  capitin,  al  ano  de  las  sumini- 
straciones;  —  2.°  Por  los  salarios  debidos  a  los  artesanos  y  obreros  por  trabajos 
ejecutados  en  la  construccion  6  reparacion  de  la  nave,  al  ano  de  recibidas  las  obras ; 
—  3.°  Por  sueldos,  salarios  y  gratificaoion  del  capitan  y  la  tripulacion,  al  ano 
■de  concluido  el  viaje;  y  —  4.°  Por  la  entrega  de  mercaderias  transportadas,  al  aiio 
de  la  Uegada  del  buque. 

Para  que  corra  la  prescripci6n,  en  los  casos  de  este  articulo,  es  necesario  que  la 
nave  haya  estado  fondeada  por  el  termino  de  quince  dias,  dentro  del  mismo  aiio, 
en  el  puerto  donde  se  hubiere  contraido  la  deuda.  En  caso  contrario,  los  acreedores 
conservaran  su  accion  aun  despues  de  vencido  el  ano,  hasta  que  fondee  la  nave 
y  quince  dias  mas. 

920.  Las  acciones  provenientes  de  contratos  a  la  gruesa  y  de  seguros  mari- 
timos  prescriben  en  cinco  aiios,  contados  desde  la  fecha  del  respeotivo  contrato, 
sin  perjuicio  de  la  prescripcion  especial  de  la  accion  de  abandono. 

921.  La  prescripcion  de  la  accion  de  abandono  no  extingue  la  accion  de  la 
averia. 

922.  Las  acciones  que  preceden  de  las  obligaciones  de  que  trata  el  presente 
Hbro,  y  que  no  tengan  t6rmino  senalado  para  prescribir,  duraran  cinco  anos. 

923.  Las  disposiciones  de  los  articulos  484  y  485  son  aplicables  a  todas  las 
prescripciones  de  que  trata  el  presente  titulo. 

924.  Se  extinguen:  1.°  La  acci6n  contra  el  capitan  y  contra  los  aseguradores 
por  danos  causados  a  las  mercaderias,  si  estas  fueren  recibidas  sin  protesta;  — 
2.  °  Las  acciones  contra  el  fletador  por  averias,  si  el  capitan  entrega  las  mercaderias 
y  recibe  el  flete  sin  protestar;  —  3.°  Las  acciones  por  indemnizacion  de  danos 
por  abordaje,  si  el  capitan  no  hubiese  protestado  oportimamente. 

Esta  disposicion  no  es  apUcable  al  caso  en  que  el  abordaje  causare  la  perdida 
■total  de  la  nave. 
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The  delay  thereof  does  not  prolong  the  periods  granted  for  bringing  the  action 
of  abandonment. 

914.  If  the  assured  commits  fraud  in  such  declarations  he  shall  lose  all  the 
rights  which  the  insurance  gives  him,  and  shall  also  pay  the  bottomry  advances  which 
he  has  obtained,  notwithstanding  the  loss  of  the  things  charged. 

The  assured,  however,  is  entitled  to  shew  that  the  omissions  and  inaccuracies 
into  which  he  has  fallen,  have  not  arisen  from  a  fraudulent  intention. 

915.  Where  the  abandonment  is  accepted  or  declared  valid  in  a  contested 
suit,  it  transfers  to  the  insurers  from  its  date  the  irrevocable  ownership  of  the  things 
insured,  with  aU  the  rights  and  obligations  of  the  assured. 

If  the  ship  should  return  after  the  acceptance  of  the  abandonment,  the  insiu-er 
shall  not  thereby  become  exempt  from  payment  for  the  things  abandoned;  but  if 
a  loss  should  not  actually  ensue,  either  of  the  parties  can  demand  annulment  of  the 
abandonment. 

So  long  as  the  abandonment  is  not  accepted  by  the  insurers  or  confirmed  by 
a  judgment  the  assured  can  withdraw  it. 

916.  The  assured  can  elect  between  the  action  of  abandonment  and  that  of 
average. 

The  judgment  which  declares  the  abandonment  unfounded  does  not  produce 
a  res  judicata  as  regards  the  action  of  average. 

917.  Things  abandoned  are  preferentially  charged  with  payment  of  the  amount 
assured. 

Title  IX.    Of  the  Extinction  of  Claims. 

918.  Claims  for  recovery  of  passage  money,  freight  and  contribution  to  general 
average  are  prescribed  in  six  months. 

^  The  six  months  commence  to  run  in  the  first  case,  from  the  arrival  of  the  ship ; 
in  the  second  and  third  cases,  from  effective  deUvery  of  the  goods  in  respect  of  which 
the  freight  and  contribution  are  owing;  but  if  the  captain  applies  to  the  Court  for 
adjustment  of  the  average,  the  time  indicated  shall  run  from  the  termination  of  the 
proceedings. 

919.  Claims  are  prescribed  as  foUows:  1.  For  the  supplying  of  timber  and 
other  objects  necessary  for  construction,  repair,  equipment  and  provisioning  of  a 
ship,  and  for  money  or  provisions  suppUed  on  the  order  of  the  captain,  in  one  year 
after  delivery;  —  2.  For  wages  due  to  artizans  or  workmen  for  work  done  in  the 
construction  or  repair  of  the  ship,  in  one  year  after  receipt  of  the  work;  —  3.  For  the 
pay,  wages  and  gratuities  of  the  captain  and  the  crew,  in  one  year  from  the  conclusion 
of  the  voyage;  and  —  5.  For  delivery  of  merchandise  transported,  in  one  year  from 
arrival  of  the  ship. 

In  order  that  prescription  may  run  in  the  case  of  this  Article,  it  is  necessary 
that  the  ship  should  have  been  at  anchor  for  the  space  of  15  days  during  the  year 
in  the  port  where  the  debt  was  contracted.  Otherwise,  creditors  retain  their  rights 
of  action,  even  after  the  expiration  of  a  year,  until  the  ship  comes  to  anchor  and  for 
15  days  thereafter. 

920.  Claims  arising  out  of  bottomry  contracts  and  marine  insurances  are  pre- 
scribed in  five  years,  reckoned  from  the  date  of  the  contract  in  question,  without 
reference  to  the  special  prescription  of  the  action  of  abandonment. 

921.  The  prescription  of  the  action  of  abandonment  does  not  extinguish  the 
right  of  action  for  average. 

922.  The  rights  of  action  proceeding  from  obligations  of  which  the  present 
Book  treats  and  for  which  no  term  for  prescription  is  fixed,  last  for  five 
years.  ,  ,  ...         , 

923.  The  provisions  of  Arts.  484  and  485  are  appUcable  to  aU  the  prescriptions  of 
which  the  present  Title  treats. 

924.  The  following  are  extinguished:  1.  The  action  agamst  the  captam  or  the 
insurers  for  damage  caused  to  goods,  if  the  latter  were  received  without  protest;  — 
2.  Actions  against  the  freighter  for  average,  if  the  captain  delivered  the  goods  and 
received  the  freight  without  protest ;  —  3.  Actions  for  damage  for  collision  if  the  cap- 
tain has  not  protested  in  due  time.  This  provision  is  not  applicable  to  the  case 
where  the  collision  causes  the  total  loss  of  the  ship. 
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Las  protestas  a  que  se  contrae  este  articulo  no  produciran  efecto:  1.°  Si 
no  se  hicieren  y  notificaren,  dentro  de  setenta  y  dos  horas,  en  los  casos  de  los  dos 
primeros  numeros,  y  dentro  de  veinticuatro  horas,  en  los  del  tercero;  y  —  2.°  Si 
hechas  y  notificadas  oportunamente,  no  se  intentare  demanda  judicial  dentro  de 
los  treinta  dias  siguientes  a  la  notificacion. 

925.  Si  se  hiciere  por  partes  la  entrega  de  las  mercaderias,  el  termino  para 
la  notificacion  de  la  protesta  se  contara  desde  que  la  recepcion  quede  concluida. 

Si  la  apertura  de  los  bultos  en  la  aduana,  a  presenoia  del  consignatario,  6  un 
accidente  cualquiera  conocido  por  este,  manifestare  la  existencia  de  la  averia  antes 
que  las  mercaderias  hubieren  side  introducidas  en  sus  almacenes,  el  termino 
correra  desde  el  descubrimiento  de  la  averia. 

926.  En  caso  de  abordaje,  sea  cualquiera  el  lugar  donde  hubiere  ocurrido,  las 
veinticuatro  horas  correran  desde  el  momento  en  que  el  capitan  pueda  protestar. 


Libro  cuarto. 


Titulo  I.     De  la  quiebra  en  general  y  de  sus  especies. 

927.  Los  comerciantes  no  pueden  intentar  el  beneficio  de  cesion  de  bienes; 
toda  solicitud  que  hicieren  con  este  objeto  se  considerara  como  quiebra. 

928.  El  comerciante  que  cesa  en  el  pago  de  sus  obHgaciones,  se  haUa  en  estado 
de  quiebra. 

929.  Hay  tres  especies  de  quiebra:  fortuita,  culpable  y  fraudulenta. 
Quiebra  fortuita  es  la  que  proviene  de  casos  fortuitos  6  de  fuerza  mayor. 
Quiebra  culpable  es  la  ocasionada  por  una  conducta  imprudente  6  (Hsipada 

de  parte  del  falhdo. 

Quiebra  fraudulenta  es  aquella  en  que  ocurren  actos  fraudulentos  del  falKdo 
para  perjudicar  a  sus  acreedores. 

930.  Sera  declarada  culpable  la  quiebra:  1.°  Si  los  gastos  personales  y  do- 
m&ticos  del  fallido  hubieren  sido  excesivos;  —  2.°  Si  el  faUido  hubiere  perdido 
sumas  considerables  al  juego,  en  operaciones  ficticias  de  bolsa  u  otras  de  puro  azar; 

—  3.  °  Si  hubiere  hecho  compras,  para  vender  a  menor  precio  del  corriente,  6  con- 
traido  obhgaciones  exhorbitantes  li  ocurrido  a  otros  medios  ruinosos  para  procurarse 
fondos,  cuando  por  el  estado  de  sus  negocios  debia  conocer  que  tales  operaciones 
solo  podian  retardar  la  declaracion  de  la  quiebra;  y  —  4.°  Si  despues  de  haber 
cesado  en  sus  pagos,  hubiere  pagado  a  algun  acreedor,  con  perjuicio  de  los  demas. 

931.  Podra  ser  declarada  culpable  la  quiebra:  1.°  Si  el  fallido  hubiere  prestado 
fianzas,  6  contraido  por  cuenta  ajena  obhgaciones  excesivas,  atendida  su  situacion, 
sin  tomar  valores  equivalentes  en  garantia  de  su  responsabUidad ;  —  2.  °  Si  hubiere 
incurrido  en  nueva  quiebra  sin  haber  cumphdo  el  convenio  de  la  anterior;  —  3.°  Si 
no  hubiere  hecho  asentar  en  el  registro  de  Comercio  los  documentos  de  que  trata 
el  articulo  28;  —  4.°  Si  no  hiciere  al  Juzgado  de  Comercio  la  manifestacion  de  su 
quiebra,  segTin  lo  prescrito  en  el  articulo  937 ;  —  5.  °  Si  no  se  presentare  a  los  sindicos 
6  al  juez,  en  los  casos  en  que  la  ley  Jo  dispone;  —  6.°  Si  no  hubiere  Uevado  hbros  de 
contabUidad  6  de  correspondencia,  6  no  conservare  la  correspondencia  que  se  le 
hubiere  dirigido,  6  no  hubiere  hecho  inventarios;  6  si  sus  hbros  y  correspondencia 
estuvieren  incompletes  6  defectuosos,  6  no  apareciere  de  ellos  el  verdadero  estado 
de  sus  negocios,  sin  que  haya  fraude. 

932.  Se  presume  de  derecho  que  la  quiebra  es  fraudulenta  en  los  casos  expre- 
sados  a  continuacion :  1.°  Si  en  el  inventario  y  balance  anual  6  en  el  que  adjuntare 
la  manifestacion  de  qviiebra,  el  falhdo  hubiere  ocultado  dinero,  mercaderias,  creditos 
li  otros  bienes  de  cualquiera  naturaleza  que  scan;  —  2.°  Si  antes  6  despues  de 
declarada  la  quiebra  hubiere  comprado  para  si,  y  en  nombre  de  un  tercero,  bienes 
inmuebles,  mercaderias  6  creditos,  6  cedido  efectos  de  comercio  sin  haber  recibido 
su  importe;  —  3.°  Si  hubiere  supuesto  enajenaciones,  de  cualquiera  clase  que  scan; 

—  4.°  Si  de  los  hbros  no  resiitare  la  existencia  6  sahda  del  active  de  su  ultimo 
inventario,  6  la  del  dinero  6  valores  de  cualquier  otra  especie  que  hubieren  entrado 
a  su  poder  posteriormente  a  la  faccion  de  ese  inventario;  —  5.°  Si  se  ausentare  6 
fugare,  llevando  u  ocultando  los  hbros  6  documentos  de  su  giro  6  alguna  parte  de 
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The  protests  to  which  this  Article  refers  shall  produce  no  effect:  1.  If  they  are 
not  made  and  notified  within  seventy-two  hours  in  the  case  of  the  first  two  numbers 
and  within  twenty-four  hours  in  the  case  of  the  third;  and  —  2.  Where  made  and 
notified  in  due  time,  an  action  is  not  commenced  within  thirty  days  following  noti- 
fication. 

925.  If  delivery  of  the  merchandise  is  made  in  parts,  the  period  for  notification 
of  protest  shall  be  counted  from  the  point  of  time  at  which  the  receipt  of  same  is 
concluded. 

If  the  opening  of  the  packages  in  the  Customs  House  in  the  presence  of  the  con- 
signee, or  any  accident  whatever  known  to  the  latter,  shall  show  the  existence  of 
damage  before  the  goods  have  been  introduced  into  his  warehouse,  the  term  shall 
nm  from  the  discovery  of  the  damage. 

926,  In  case  of  coUision,  whenever  it  may  occur,  the  twenty-four  hours  run 
from  the  moment  at  which  the  captain  was  able  to  make  protest. 


Book  IV.    Of  Bankruptcy. 
Title  I.    Of  Bankruptcy  in  General  and  its  Varieties. 

927.  Merchants  cannot  claim  the  benefit  of  cessio  bonorum;  any  appUcation 
which  they  may  make  with  such  object  shall  be  considered  as  bankruptcy. 

928.  A  merchant  who  ceases  payment  of  his  obhgations  is  in  a  state  of  bankruptcy, 

929.  There  are  three  kinds  of  bankruptcy :  accidental,  culpable,  and  fraudulent. 
Accidental  bankruptcy  is  that  which  arises  from  fortuitous  causes  or  vis  major. 
Culpable  bankruptcy  is  that  occasioned  by  imprudent  or  dissipated  conduct 

on  the  part  of  the  bankrupt. 

Fraudulent  bankruptcy  is  that  in  which  fraudulent  acts  of  the  bankrupt  for 
the  purpose  of  prejudicing  his  creditors  take  place. 

930.  The  bankruptcy  shall  be  declared  culpable :  1.  If  the  personal  and  domestic 
expenses  of  the  bankrupt  have  been  excessive;  —  2.  If  the  bankrupt  has  lost  con- 
siderable sums  at  play,  in  fictitious  operations  on  the  Exchange  or  in  other  clearly 
hazardous  ways;  —  3.  If  he  has  made  purchases  to  sell  at  less  than  current  prices, 
or  contracted  exorbitant  obligations  or  resorted  to  other  ruinous  methods  of  pro- 
curing funds,  when  from  the  state  of  his  business  he  ought  to  have  known  that  such 
operations  could  only  delay  the  declaration  of  bankruptcy;  and  —  4.  If  after  having 
suspended  his  payments  he  has  paid  any  creditor  to  the  prejudice  of  the  others. 

931.  The  bankruptcy  may  be  declared  culpable:  1.  If  the  bankrupt  has  given 
guarantees,  or  contracted  on  account  of  third  persons  excessive  obhgations  consider- 
ing his  state  of  affairs,  without  taking  sufficient  securities  to  cover  his  habihty;  — 
2.  If  he  has  incurred  a  fresh  bankruptcy  without  having  fulfilled  the  arrangement 
(composition)  of  the  previous  one;  —  3.  If  he  has  not  entered  in  the  Commercial 
Register  the  documents  mentioned  in  Art.  28 ;  —  4.  If  he  has  not  notified  the  Com- 
mercial Court  of  his  bankruptcy  according  to  the  provisions  of  Article  937;  — 
6.  If  he  does  not  attend  before  the  assignees  or  the  judge  when  required  by  law  to  do 
so;  —  6.  If  he  has  not  kept  books  of  account  and  correspondence;  or  has  not  pre- 
served the  correspondence  he  has  carried  on  or,  has  not  made  inventories ;  or  if  his 
books  and  correspondence  are  incomplete  or  defective,  so  that  the  true  state  of 
his  affairs  does  not  appear  from  them,  without  his  acting  fraudulently. 

932.  The  bankruptcy  is  by  law  deemed  to  be  fraudulent  in  the  following  cases : 
1.  If  in  the  annual  inventory  or  balance  sheet  or  that  attached  to  the  declaration  of 
bankruptcy,  the  bankrupt  has  concealed  money,  goods,  credits  or  other  assets,  of 
whatever  nature  they  may  be;  —  2.  If,  before  or  after  the  declaration  of  bankruptcy, 
he  has  bought  for  himself  and  in  the  name  of  a  third  person,  immovable  property, 
goods  or  credits,  or  assigned  commercial  securities  without  having  received  their 
value;  —  3.  If  he  has  made  fictitious  assignments,  of  whatever  kind  they  may  be;  — 
4.  When  from  the  books  the  existence  or  amount  of  the  assets  in  his  last  inventory, 
or  of  the  cash  or  assets  of  whatever  nature  which  have  come  under  his  power  sub- 
sequently to  the  making  of  such  inventory,  do  not  appear;  —  5.  If  he  absents  himself 
or  absconds,  taking  or  hiding  the  books  or  documents  of  his  business  or  any  part  of 
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BUS  haberes;  —  6.°  Si  en  sus  libros,  balances  li  otros  documentos  supusiere  deudas, 
gastos  6  p6rdidas  6  exagerase  el  monto  de  las  verdaderas  deudas,  gastos  6  p6rdidas; 

—  7.°  Si  hubiere  firmado  6  reconocido  deudas  supuestas;  —  8.°  Si  habiendo  llevado 
libros,  los  ocultare  6  inutilizare;  —  9.°  Si  hubiere  aplieado  a  sus  propios  negocios 
mercaderias  6  fondos  que  le  estuvieren  encomendados  en  administraci6n,  deposito  6 
comision;  —  10.°  Si  careciendo  de  autorizacion  del  propietario,  hubiere  negociado 
letras,  -pagarfe  6  hbranzas  que  obraren  en  su  poder  para  su  cobranza,  remision  u 
otro  destino  distinto  de  la  negociacion  y  no  hubiere  hecho  remesa  del  producido; 

—  11.°  Si  comisionado  para  la  venta  de  mercaderias  6  negociacion  de  efectos  de 
comercio,  hubiere  ocultado  la  enajenacion  a  su  comitente,  por  cualquier  tiempo 
que  sea;  —  12.°  Si  despues  del  ultimo  balance  hubiere  negociado  letras  de  su  propio 
giro  a  cargo  de  persona  en  cuyo  poder  no  tuviere  fondos,  6  que  no  le  hubiere 
autorizado  para  Hbrarlo;  —  13.°  Si  en  perjuicio  de  sus  acreedores  hubiere  antici- 
pado,  en  cualquier  forma  que  sea,  el  pago  de  ima  deuda  no  exigible  hasta  despues 
de  la  declaracion  de  la  quiebra;  —  14.°  Si  posteriormente  a  la  declaracion  de  quiebra 
hubiere  percibido  y  aphcado  a  sus  propios  usos  dinero,  mercaderias  6  creditos  de 
la  masa,  6  hubiere  cfistraido  una  parte  cualquiera  de  los  haberes  que  a  eUa  per- 
tenezcan;  y  —  15.°  En  general  siempre  que  el  fallido  hubiere  ejecutado  una  oper- 
acion  cualquiera  que  disminuya  su  activo  6  aumente  fraudulentamente  su  pasivo. 

933.  Se  presume  fraudulenta  la  quiebra:  1.°  Si  el  fallido  hubiere  otorgado 
escrituras  pubHcas  6  documentos  privados  en  que  se  confiese  deudor,  sin  expresar 
causa  de  deber  6  valor  determinado ;  —  2.  °  Si  dentro  de  los  seis  meses  anteriores 
a  la  declaracion  de  quiebra  hubiere  tomado  mercaderias  fiadas,  6  dinero  prestado 
6  a  cambio. 

934.1)  Ademas  de  los  casos  expresados  en  el  art.  459  del  Codigo  Penal  seran 
castigados  con  la  misma  pena  los  que  despues  de  la  declaracion  de  quiebra  admitan 
cesiones  6  endosos  del  faUido,  y  los  agentes  de  cambio  6  corredores  que,  despues 
de  declarada  la  quiebra,  intervengan  en  cualquiera  operacion  mercantil  del  faUido. 

Serdn  castigados  del  mismo  modo  los  descendientes  y  los  asoendientes  por 
consanguinidad  6  afinidad  y  el  conyuge  del  fallido  que,  a  sabiendas,  hubieren  sus- 
traido  u  ocultado  bienes  pertenecientes  a  la  quiebra,  sin  haber  obrado  con  cono- 
cimiento  del  fallido. 

935.  En  el  caso  de  quiebra  de  una  compania  por  acciones,  los  promotores  y 
los  administradores  seran  castigados  como  quebrados  culpables,  si  por  su  culpa 
no  se  han  observado  las  formahdades  establecidas  en  las  secciones  7.  °  y  8.  °,  titulo  7.  °, 
libro  2.  °  de  este  Codigo,  6  si  por  culpa  suya  ha  ocurrido  la  quiebra  de  la  compania. 

Y  seran  castigados  como  quebrados  f raudulentos :  1.°  Cuando  dolosamente  han 
omitidola  publicacion  del  contrato  de  compania  del  modo  establecido  por  la  Ley;  — 
2.°  Cuando  han  declarado  falsamente  el  capital  suscrito  6  enterado  en  caja;  — 
3.  °  Cuando  han  pagado  dividendos  de  utiUdades  que  manifiestamente  no  existian  y 
han  disminuido  con  esto  el  capital  social;  —  4.°  Cuando  dolosamente  han  tomado 
mayores  sumas  de  las  que  les  asigna  el  contrato  de  compania;  —  5.°  Los  que 
por  dolo,  6  por  consecuencia  de  operaciones  fraudulentas,  han  ocasionado  la  quiebra 
de  la  compania. 

936.2)  Las  quiebras  culpables  6  fraudulentas  seran  castigadas  con  arreglo  al 
Codigo  Penal,  y  la  calificacion  se  hara  por  el  Juez  que  conoce  de  las  causas  criminales 

1)  Los  artioulos  456  y  457  del  Codigo  Penal  reformado  dicen:  Art.  456.  Los  que  en  los 
casos  previstos  por  las  Leyes,  fueren  declarados  culpados  de  quiebra,  serdn  condenados:  Los 
de  insolvencia  culpable,  6,  prisi6n  de  uno  &  tres  anos;  y  —  Los  de  alzamiento  6  quiebra 
fraudulenta,  d  reclusi6n  menor  por  tres  a  seis  anos.  —  457.  En  los  casos  del  Art.  anterior, 
si  la  p6rdida  ocasionada  a  los  acreedores  no  Uega  al  diez  por  ciento  de  sus  respectivos  creditos, 
se  impondr^n  al  quebrado  las  penas  en  su  grade  minimo.  —  Cuando  la  p^rdida  exceda  del 
cuarenta  por  ciento,  se  impondra  el  maximum  de  dichas  penas.  —  ^)  El  art.  529  del  Codigo 
Penal,  el  cual  en  la  nueva  edici6n  reformada  de  este  Codigo  Ueva  el  ordinal  N.  458  dice  asi: 

—  Art.  458.  Seran  condenados  a  prision  de  seis  a  dos  anos,  y  una  multa  de  cuarenta  4 
cuatrocientos  suores:  —  Los  que  en  obsequio  del  fallido  hubieren  sustraldo,  disimulado  6 
ocultado,  en  todo  6  en  parte,  sus  bienes  muebles  6  inmuebles.  —  Los  que  hubieren  presen- 
tado  fraudulentamente  en  la  quiebra,  y  sostenido,  sea  4  su  nombre,  sea  por  interposicion  de 
personas,  creditos  supuestos  6  exagerados.  —  El  acreedor  que  hubiere  estipulado,  sea  con  el 
fallido,  6  con  cualquier  otra  persona,  ventajas  particulares  por  raz6n  de  sus  votos  en  las  de- 
liberaciones  relativas  a  la  quiebra  6  el  que  hubiere  hecho  un  contrato  particular,  del  cual 
resultare  una  ventaja  a  su  favor  y  contra  el  activo  del  fallido;  y  —  El  sindico  de  la  quiebra 
culpado  de  malversion  en  el  desempeno  de  su  cargo. 
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his  possessions ;  —  6.  If  in  his  books,  balance  sheets  or  other  documents,  are  entered 
fictitious  debts,  expenses  or  losses,  or  the  amounts  of  the  actual  debts,  expenses  or 
losses  are  exaggerated;  —  7.  If  he  has  signed  or  acknowledged  fictitious  debts;  — ■ 
8.  If,  having  kept  books,  he  conceals  or  renders  them  useless;  —  9.  If  he  has  apphed 
to  his  own  business,  goods  or  funds  entrusted  to  him  for  management,  on  deposit  or 
on  commission;  —  10.  If,  without  the  authority  of  the  owner,  he  has  negotiated  bills, 
notes  or  drafts  placed  in  his  hands  for  collection,  remittance  or  any  other  specific 
purpose  of  business,  and  has  not  remitted  the  proceeds ;  —  11.  If,  being  commissioned 
with  the  sale  of  merchandise  or  negotiation  of  commercial  securities,  he  conceals  the 
alienation  from  his  principal  for  any  time  whatever ;  —  12.  If,  since  the  last  balance 
sheet,  he  has  negotiated  biUs  drawn  by  himself  for  acceptance  by  any  person  who 
holds  no  funds,  or  who  has  not  authorized  the  bankrupt  to  draw  on  him;  — 13. If,  to  the 
prejudice  of  his  creditors,  he  has  anticipated,  in  any  way  whatever,  the  payment  of 
a  debt  not  due  to  him  until  after  the  declaration  of  bankruptcy;  — 14.  If  subsequent- 
ly to  the  declaration  of  bankruptcy  he  has  obtained  and  applied  to  his  own  use  money, 
goods  or  credits  of  the  estate,  or  has  withdrawn  any  part  of  the  property  belonging  to 
it;  and  —  15.  In  general,  whenever  the  bankrupt  has  fraudulently  done  any  act 
whatever  which  diminishes  his  assets  or  augments  his  habUities. 

933.  The  bankruptcy  is  presumed  to  be  fraudulent:  1.  If  the  bankrupt  has 
issued  pubUc  or  private  documents,  by  which  he  acknowledges  himself  a  debtor, 
without  expressing  the  consideration  for  the  debt  or  the  value  fixed;  —  2.  If,  withiu 
six  months  before  the  declaration  of  bankruptcy,  he  has  given  merchandise  as  security, 
or  borrowed  money  or  the  amounts  of  biUs. 

934.1)  In  addition  to  the  cases  mentioned  ia  Art.  459  of  the  Penal  Code,  those 
shall  be  punished  with  the  same  penalty  who,  after  the  declaration,  accept  assignments 
or  indorsements  of  the  bankrupt,  and  the  Exchange  agents  or  brokers  who,  after  the 
declaration  of  bankruptcy,  iatervene  in  any  operation  whatever  of  the  bankrupt. 

Descendants  and  ascendants  by  consanguinity  or  affinity  and  the  spouse  of 
the  bankrupt  who  have,  with  knowledge  of  the  bankruptcy,  misappropriated  or 
concealed  goods  belonging  to  the  bankruptcy,  without  having  operated  with  the 
knowledge  of  the  bankrupt,  shall  be  punished  in  the  same  way. 

935.  In  the  case  of  bankruptcy  of  a  joint  stock  company,  the  promoters  and  man- 
agers shall  be  punished  as  culpable  bankrupts,  if  they  have  culpably  failed  to  ob- 
serve the  formaUties  prescribed  in  Sections  7  and  8  of  Title  7,  Book  2  of  this  Code, 
or  if  the  bankruptcy  of  the  company  has  occurred  by  their  fault. 

And  they  shall  also  be  punished  as  fraudulent  bankrupts:  1.  When  they  have 
fraudulently  omitted  the  publication  of  the  contract  of  association  in  the  manner 
prescribed  by  law;  —  2.  When  they  have  falsely  declared  the  capital  subscribed  or 
paid  up;  —  3.  When  they  have  paid  dividends  from  profits  which  manifestly  did  not 
exist  and  thereby  diminished  the  capital  of  the  company;  —  4.  When  they  have 
fraudulently  drawn  out  greater  sums  than  those  assigned  to  them  by  the  contract 
of  association;  —  6.  Those  who  by  fraud,  or  in  consequence  of  fraudulent  operations, 
have  occasioned  the  bankruptcy  of  the  company. 

936.2)  Culpable  or  fraudulent  bankruptcies  shall  be  punished  in  accordance  with 
the  Penal  Code,  and  the  characterization  shall  be  made  by  the  Judge  who  has  congi- 

1)  Articles  456  and  457  of  the  reformed  Penal  Code  run:  Art.  456.  Those  who  in  the 
cases  provided  by  law,  are  declared  gaUty  in  the  bankruptcy,  shall  be  condemned:  For  cul- 
pable bankruptcy  to  imprisonment  for  from  one  to  three  years;  and  —  for  fraudulent  bank- 
ruptcy to  imprisonment  for  from  three  to  six  years.  —  457.  In  the  cases  of  the  preceding  Article, 
fi  the  loss  occasioned  to  the  creditors  does  not  amount  to  ten  per  cent,  of  the  respective  clamis, 
there  shall  be  imposed  on  the  bankrupt  the  penalties  in  the  lesser  grade.  —  When  the  loss  exceeds 
forty  per  cent.,  there  shall  be  imposed  the  maximixm  of  the  said  penalties.  —  2)  Art.  529  of  the 
Penal  Code,  which  in  the  new  reformed  edition  of  this  Code,  is  No.  458,  is  as  follows:  Art.  458. 
Those  persons  shall  be  condemned  to  imprisonment  for  from  six  months  to  two  years,  and  to  a 
fiae  of  from  forty  to  four  hundred  sucree:  Who  for  the  sake  of  the  bankrupt  have  withdrawn, 
hidden  or  concealed  wholly  or  in  part  his  movable  or  immovable  property:  Who  have  fraudu- 
lently presented  and  sustained  in  the  bankruptcy  either  in  their  own  names,  or  by  mterposition 
of  third  persons,  fictitious  or  exaggerated  claims.  —  The  creditor  who  has  stipulated,  whether  with 
the  bankrupt  or  with  any  other  person,  for  special  advantages  in  consideration  of  his  vote  in 
the  deliberations  with  regard  to  the  bankruptcy,  or  he  who  has  made  a  special  contract,  from  which 
an  advantage  will  result  in  his  favour  and  against  the  assets  of  the  bankrupt;  and  —  The  assignee 
of  the  bsmkruptcy  guilty  of  malversation  in  the  exercise  of  his  office. 

13* 
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de  oficio,  6  a  exitacion  del  juez  6  tribunal  de  Comercio,  6  d  instancia,  sea  de  los  sin- 
dicos  en  representacion  de  la  masa  de  acreedores,  sea  de  alguno  de  6stos.  Pero  los 
sindicos  no  podran  acusar  sin  previa  autorizacion  de  la  mayoria  individual  de  los 
acreedores  presentes,  constituidos  en  junta  a  presencia  del  Juez.  Cualquier  acreedor 
podra  con  tal  fin  promo ver  la  convocacion  de  la  junta. 

Asi,  aun  en  los  juicios  de  quiebra,  se  ordenara,  en  el  auto  que  la  declare,  que 
el  Juez  de  Letras  instruya  el  correspondiente  sumario.  Al  efecto,  dentro  de  tres 
dias  de  ejecutoriado  ese  auto,  el  Secretario  le  remitira  las  respectivas  copias,  bajo 
la  multa  de  cinco  sucres  por  cada  dia  de  retardo;  debiendo  entenderse  que  el  juicio 
de  calificacion  seguira  su  curso  aunque  intervenga  convenio  entre  los  acreedores  y 
el  quebrado. 


Titulo  II.     De  la  declaraci6n  de  quiebra  y  de  sus  efectos. 

937.  Todo  comerciante  que  se  haUe  en  estado  de  quiebra  debe  hacer  por  escrito 
la  manifestacion  de  eUa,  ante  el  Juez  de  Comercio  de  su  domiciUo  mercantil,  dentro 
de  los  tres  dias  siguientes  a  la  cesacion  de  sus  pagas. 

En  caso  de  quiebra  de  una  compariia  en  nombre  colectivo  6  en  comandita, 
la  manifestacion  contendra  el  nombre  y  domicUio  de  cada  uno  de  los  socios  soHdarios 
y  de  los  comanditarios  que  no  hayan  entregado  todo  su  capital. 

En  caso  de  quiebra  de  una  compania  anonima,  la  manifestacion  se  hara  por 
uno  de  sus  administradores,  los  que  estaran  obUgados  a  comparecer  ante  el  Juz- 
gado  y  ante  los  sindicos,  siempre  que  sean  requeridos. 

El  Secretario  anotara  en  el  escrito  la  fecha  de  su  presentacion. 

938.  Al  hacerse  la  manifestacion  de  quiebra,  se  debera  acompanar:  1.°  El 
balance  general,  6  una  exposicion  de  las  causas  que  impidan  al  f allido  presentarlo ; 
—  2.°  Una  memoria  razonada  de  las  causas  de  la  quiebra. 

El  escrito,  el  balance  y  la  memoria  seran  fechados  y  firmados  por  el  faUido 
bajo  juramento  de  ser  verdaderos.  Si  la  quiebra  fuere  de  una  compania  en  nombre 
colectivo  6  en  comandita,  deberan  firmar  todos  los  socios  soUdarios  presentes  en  el 
lugar,  y  si  fuere  de  una  compania  anonima,  los  administradores  presentes. 

939.  El  balance  contendra  la  enumeracion  y  valuacion  aproximativa  de  todos 
los  bienes  muebles  e  inmuebles  del  deudor,  el  estado  de  sus  crdditos  activos  y  pasivos, 
la  cuenta  de  ganancias  y  perdidas  y  la  razon  de  sus  gastos. 

940.  La  declaracion  formal  del  estado  de  quiebra  se  hara  por  el  Juez  de  Comercio 
en  virtud  de  la  manifestacion  de  f allido,  a  solicitud  de  alguno  de  sus  acreedores, 
6  de  oficio. 

Para  la  declaracion  de  la  quiebra  a  instancia  de  alg6n  acreedor  sera  necesario 
que,  a  la  solicitud,  se  acompane  un  auto  de  pago  no  satisfecho  6  que  del  embargo 
que  se  hubiere  practicado  no  resultaren  bienes  libres  suficientes  para  el  pago. 

Tambien  podra  declararse  la  quiebra  si  tres  6  mas  acreedores  presentaren  prue- 
bas  de  haber  cesado  el  comerciante  en  el  pago  de  sus  obUgaciones  a  tres  6  mas 
personas  distintas,  y  si  no  se  hubiere  presentado  oficialmente  en  estado  de  suspen- 
sion de  pagos  dentro  del  plazo  fijado  para  practicar  esta  diUgencia. 

La  prueba  que  deben  presentar  los  acreedores  consistira  en  documentos  otor- 
gados  por  el  deudor  y  reconocidos  judiciabnente  por  el. 

941.  Puede  declararse  la  quiebra  de  un  comerciante  que  hubiere  fallecido  en 
estado  de  cesacion  de  sus  pagos ;  pero  no  puede  ser  pedida,  ni  pronunciada  de  oficio, 
sino  dentro  de  los  tres  mesas  siguientes  a  su  muerte.  SoHcitada  dentro  de  este  tiempo, 
puede  ser  declarada  aun  despues  de  el.  Por  la  declaracion  de  quiebra,  los  bienes 
del  difunto  quedan  separados  de  los  de  sus  herederos. 

942.  Los  acreedores  pueden  provocar  la  declaracion  de  quiebra  aun  cuando 
sus  creditos  no  sean  exigibles. 

943.  Al  solicitar  los  acreedores  la  declaracion  de  quiebra,  suministraran  u 
ofreceran  indicar  cual  es  la  prueba  de  los  hechos  y  circunstancias  constitutivas 
de  la  cesacion  de  los  pagos  y  del  caracter  de  la  quiebra. 

El  Juez  podra  oir  al  deudor,  si  lo  considerare  conveniente,  y  proveera  en  el 
menor  termino  posible. 
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zance  of  criminal  causes  of  his  own  motion,  or  at  the  request  of  the  Judge  or  Tribunal 
of  Commerce,  or  at  the  instance  either  of  the  assignees  as  representing  the  body  of 
creditors,  or  of  any  of  the  latter.  The  assignees,  however,  cannot  make  complaint 
without  the  previous  authority  of  the  personal  majority  of  the  creditors  present 
at  a  meeting  before  the  Judge. 

Any  creditor  can  for  that  purpose  apply  for  the  convening  of  the  meeting. 

Also,  in  the  bankruptcy  proceedings,  it  shall  be  ordered,  in  the  document  de- 
claring the  bankruptcy,  that  the  Judge  shall  direct  the  necessary  summary  proceed- 
ings. For  that  purpose,  within  three  days  after  the  passing  of  the  order,  the  Secre- 
tary shall  send  to  him  the  necessary  copies,  under  penalty  of  five  sucres  for  each 
day  of  delay;  it  must  be  understood  that  the  characterization  proceedings  foUow 
their  course,  although  an  arrangement  (composition)  is  come  to  between  the  credi- 
tors and  the  debtor. 

Title  II.    Of  the  Declaration  of  Bankruptcy  and  its  Effects. 

937.  Every  merchant  who  finds  himself  in  a  state  of  bankruptcy  must  make  a 
declaration  thereof  in  writing  before  the  Commercial  Judge  of  his  mercantile  domicile, 
within  three  days  following  the  cessation  of  his  payments. 

In  case  of  the  bankruptcy  of  an  ordinary  or  limited  partnership,  the  declaration 
shall  contain  the  name  and  residence  of  each  one  of  the  general  partners,  and  of  the 
Umited  partners  who  have  not  paid  in  aU  their  capital. 

In  case  of  the  bankruptcy  of  a  joint  stock  company,  the  managers  shall  make  the 
declaration  and  shall  be  obhged  to  appear  before  the  Court  or  the  assignee  whenever 
required. 

The  Secretary  shall  note  on  the  document  the  date  of  its  presentation. 

938.  On  making  the  declaration  of  insolvency  there  must  be  filed :  1 .  The  general 
balance  sheet  or  a  statement  of  the  causes  which  prevent  the  bankrupt  from  present- 
ing it;  —  2.  A  statement  of  affairs  giving  the  reasons  for  insolvency. 

liie  written  declaration,  the  balance  sheet  and  the  statement  of  affairs  shall 
be  dated  and  signed  by  the  bankrupt  under  oath  of  their  correctness.  If  the  bank- 
ruptcy is  that  of  an  ordinary  or  limited  partnership,  all  the  fully  responsible  partners 
present  in  the  place  shall  sign  it,  and  if  it  should  be  of  a  joint  stock  company,  the 
managers  present. 

939.  The  balance  sheet  shall  contain  the  enumeration  and  approximate  valuation 
of  all  movable  and  immovable  property  of  the  debtor,  the  state  of  his  debts  and 
credits  and  an  account  of  profits  and  losses  and  of  his  expenses. 

940.  The  formal  declaration  of  the  state  of  bankruptcy  shall  be  made  by  the 
Commercial  Judge  in  virtue  of  the  statement  of  the  bankrupt,  either  on  the  apphca- 
tion  of  any  of  his  creditors,  or  of  the  Judge's  own  motion. 

To  obtain  a  declaration  of  bankruptcy  at  the  instance  of  any  creditor,  it  is 
necessary  that  the  application  be  accompanied  by  should  an  unsatisfied  decree  for 
payment,  or  that  on  a  seizure  which  has  been  made  there  should  not  have  been 
sufficient  free  goods  for  payment. 

Bankruptcy  can  also  be  declared  if  three  or  more  creditors  present  proof  that  the 
merchant  has  ceased  payment  of  his  obligations  to  three  or  more  different  persons, 
and  if  he  has  not  officially  presented  himself  as  in  a  state  of  suspension  of  payment 
within  the  time  limited  for  this  purpose. 

The  proof  which  the  creditors  must  present  must  consist  of  documents  issued 
by  the  debtor  or  judicially  acknowledged  by  him. 

941.  The  bankruptcy  of  a  merchant  who  has  died  in  a  state  of  insolvency  can 
be  declared;  but  it  cannot  be  apphed  for  or  adjudged  ex  officio  except  within  the 
three  months  following  on  his  death.  If  applied  for  within  such  period  it  can 
be  declared  even  after  the  expiration  thereof.  By  the  declaration  of  bankruptcy 
the  property  of  the  deceased  becomes  severed  from  that  of  his  heirs. 

942.  Creditors  can  demand  the  declaration  of  bankruptcy  even  when  their 
claims  are  not  yet  recoverable.  .  ,      ,  ,         ,    „ 

943.  On  the  creditors  applying  for  the  declaration  of  bankruptcy,  they  shall 
supply  or  disclose  the  proof  of  the  facts  and  circumstances  constituting  the  stoppage 
of  payment  and  of  the  character  of  the  bankruptcy. 

The  Judge  may  hear  the  debtor  if  he  should  think  it  expedient,  and  shall 
decide  with  the  least  possible  delay. 


99        Ecuador:  C6d.  Com.     Libro  IV.     Tit.  II.    Declaracion  de  quiebra  y  de  sus  efectos. 

944.  El  socio  comanditario  no  puede  pedir  la  declaracion  de  quiebra  de  la 
compania  &  que  pertenece;  pero  si  fuere  acreedor,  podra  provocarla  con  este  caraoter. 

945.  Ni  el  hijo,  acreedor  de  su  padre,  ni  el  padre,  acreedor  de  su  hijo,  ni  el 
conyuge  acreedor  de  su  c6nyuge,  pueden  pedir  contra  su  deudor  la  declaracion  de 
quiebra. 

946.  Solo  podra  hacerse  de  oficio  la  declaracion  de  quiebra  cuando  el  deudor 
se  fugare  6  se  ocultare,  dejando  cerrados  sus  escritorios  6  almacenes  sin  consfcituir 
persona  que  administre  sus  negocios  y  de  cumplimiento  &  sus  obligaciones. 

Cuando  ocurra  el  caso,  el  Juez  podrd,  de  oficio,  6  a  solicitud  de  parte,  ordenar 
la  aposicion  de  sellos,  diferiendo  hasta  mayor  inquisicidn,  la  declaracion  de  quiebra, 
si  hubiere  lugar  a  eUa. 

En  los  lugares  donde  no  hubiere  Juez  de  Comercio,  el  alcalde  municipal  6  de 
parroquia  efectuara  la  aposici6n  de  sellos,  dando  cuenta  al  Juez  de  Comercio. 

947.  El  auto  en  que  se  declare  la  quiebra  sera  ejecutado  no  obstante  cual- 
quiera  oposicion  6  recurso  que  se  intente  contra  el. 

948.  En  el  mismo  auto  en  que  se  declare  la  quiebra,  fijarA  el  Juez  la  6poca  en 
que  principio  la  cesacion  de  los  pagos  6  reservard  fijarla  en  auto  separado. 

A  falta  de  fijacion  especial,  se  entendera  que  la  cesacion  de  los  pagos  principio 
en  la  misma  fecha  del  auto  declaratorio  de  quiebra,  6  el  dia  de  la  muerte  del  deu- 
dor en  el  caso  del  articulo  941. 

949.  El  auto  declaratorio  de  quiebra  contendra  ademas:  1.°  El  nombramiento 
de  uno  6  mas  sindicos  provisionales,  elegidos  entre  los  acreedores  presentes,  6  entre 
otras  personas  en  cuyo  buen  desempeno  pueda  confiarse ;  —  2.  °  La  orden  de  ocupar 
judicialmente  todos  los  bienes  del  falbdo,  sus  libros,  correspondencia  y  documentos; 

—  3.  °  La  orden  de  que  las  cartas  dirigidas  al  faUido  sean  entregadas  a  los  sindicos ; 

—  4.  °  La  prohibicion  de  pagar  y  entregar  mercaderias  al  faUido,  so  pena  de  nulidad 
de  los  pagos  y  entregas;  y  orden  a  las  personas  que  tengan  bienes  6  papeles  per- 
tenecientes  al  faUido,  para  que  los  pongan  dentro  de  tercero  dia  a  disposicion  del 
Juzgado  de  Comercio,  so  pena  de  ser  tenidos  como  ocultadores  6  complices  de  la 
quiebra;  —  5.°  La  orden  de  que  se  convoque  a  los  acreedores  presuntos  para  que 
concurran  con  los  documentos  justiticativos  de  sus  crudites,  a  la  primera  junta  general, 
que  tendra  lugar  el  dia  y  bora  que  se  designara  dentro  de  los  treinta  dias  inmediatos, 
teniendo  en  cuenta  lo  dispuesto  en  el  inciso  2.  °  del  articulo  1006 ;  —  6.  °  La  orden  de  que 
se  haga  saber  a  todos  los  acreedores  residentes  en  la  RepubUca,  que,  dentro  del 
termino  que  se  designara,  ocurran  con  los  documentos  de  sus  creditos,  bajo  aperoibi- 
miento  de  continuarse  con  los  procedimientos  de  la  quiebra  sin  volverse  a  citar  & 
ningun  ausente;  —  7.°  La  orden  de  hacer  saber  a  los  acreedores  que  se  haUen  fuera 
de  la  RepubUca,  la  declaraci6n  de  quiebra,  y  el  termino  dentro  del  cual  deben 
concurrir  con  los  documentos  justiticativos  de  sus  creditos,  bajo  el  apercibimiento 
dicho  en  el  numero  anterior;  —  8.°  La  orden  de  que  se  publique  la  declaracion 
de  quiebra  y  la  prohibicion  y  orden  de  entrega  de  que  habla  el  N°.  4.°  de  este 
articulo;  y  —  9.°  La  orden  de  remitir  inmediatamente  copia  de  lo  conducente  al 
juez  competente,  cuando  aparezca  alguna  oircunstancia  de  que  m6rito  para  proce- 
dimiento  crimiaal. 

Lo  mismo  se  practicara  en  cualquier  estado  de  la  causa  en  que  aparezcan  las 
expresadas  circunstancias.  —  Cualquier  obUgacion  en  el  cumpUmiento  de  las  dispo- 
siciones  contenidas  en  los  dos  ultimos  incises,  hara  personalmente  responsable  al 
Juez  de  Comercio. 

950.  Por  el  hecho  de  ser  declarado  un  comerciante  en  estado  de  quiebra,  queda 
inhabilitado  para  la  administracion  de  todos  sus  bienes,  para  disponer  de  eUos  y 
para  contraer  sobre  ellos  nuevas  obligaciones. 

El  deshacimiento  de  los  bienes  futuros  adquiridos  a  titulo  gratuito,  no  per- 
judica  a  la  responsabUidad  que  los  afecte  por  las  cargas  y  condiciones  con  que  hayan 
sido  trasmitidos  al  faUido,  ni  tampoco  a  los  acreedores  hereditarios. 

La  administracion  de  los  bienes  que  el  faUido  adquiera  a  titulo  oneroso,  podra 
ser  sometida  a  intervencion  de  los  sindicos,  pero  los  acreedores  solo  tendrdn  de- 
reoho  k  los  beneficios  liquidos,  dejando  al  faUido  lo  precise  para  sus  ahmentos. 
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944.  A  limited  partner  cannot  seek  the  declaration  of  bankruptcy  of  the  part- 
nership to  which  he  belongs ;  but  if  he  should  be  a  creditor,  he  can  apply  for  it  in 
that  capacity. 

945.  Neither  the  son  who  is  creditor  of  his  father,  nor  the  father  who  is  creditor 
of  his  son,  nor  one  spouse  being  the  creditor  of  the  other,  can  apply  against  the  other 
for  a  declaration  of  bankruptcy. 

946.  The  declaration  of  bankruptcy  can  only  be  made  at  the  instance  of  the 
Judge  himself,  when  the  debtor  takes  fhght  or  absconds,  leaving  his  offices  or  ware- 
houses locked,  without  leaving  any  person  to  manage  his  business  and  fulfil  his 
obligations. 

When  that  happens,  the  Judge  can,  at  his  own  instance  or  at  the  request  of 
any  party,  order  the  placing  of  seals,  postponing,  pending  closer  investigation,  the 
declaration  of  bankruptcy,  if  there  should  be  ground  therefor. 

In  places  where  there  is  no  Commercial  Judge,  the  municipal  or  parochial  magi- 
strate shall  carry  out  the  fixing  of  seals,  rendering  an  account  to  the  Commercial  Judge. 

947.  The  decree  which  de  clares  the  bankruptcy  shall  be  executed  notwithstanding 
any  opposition  or  appeal  brought  against  the  same. 

948.  By  the  same  decree  in  which  the  bankruptcy  is  declared,  the  Judge  shall 
fix  the  period  at  which  stoppage  of  payment  commenced  or  shall  reserve  the  fixing 
thereof  for  a  separate  order. 

In  default  of  special  allocation  it  shall  be  understood  that  the  stoppage  of  pay- 
ment began  on  the  same  date  as  the  decree  of  declaration  of  bankruptcy,  or  the 
day  of  the  death  of  the  debtor  in  the  case  mentioned  in  Art.  941. 

949.  Thedecreeof  declaration  of  bankruptcy  shall  also  contain:  1.  The  nomina- 
tion of  one  or  more  provisional  assignees  elected  from  among  the  creditors  present 
or  other  persons  in  whose  good  management  trust  may  be  placed ;  —  2.  An  order 
to  judicially  seize  all  the  property  of  the  bankrupt,  his  books,  correspondence 
and  papers ;  —  3.  An  order  that  letters  directed  to  the  bankrupt  may  be  dehvered 
to  the  assignees ;  —  4.  A  prohibition  from  paying  or  deUvering  goods  to  the  bankrupt, 
under  penalty  of  nulhty  of  the  payments  and  deUveries,  and  a  direction  to  persons 
having  property  or  papers  belonging  to  the  bankrupt  to  place  them  within  three 
days  at  the  disposal  of  the  Commercial  Court,  under  penalty  of  being  held  guilty 
of  concealing  or  acting  as  accomphce  in  the  bankruptcy;  —  5.  An  order  summoning 
the  presumed  creditors  to  present  themselves  with  documentary  proofs  of  their 
claims  at  the  first  general  meeting,  which  shall  take  place  at  the  day  and  hour 
appointed  within  the  ten  days  immediately  following ;  —  6.  An  order  that  creditors 
resident  within  the  Republic  may  be  notified  that  within  the  period  which  shall  be 
assigned  to  them,  they  may  attend  with  the  documentary  proofs  of  their  claims, 
under  warning  that  the  proceedings  of  the  bankruptcy  will  be  continued  without  the 
further  citation  of  any  person  failing  to  attend;  —  7.  An  order  for  notification  of 
the  creditors  who  are  outside  the  Repubhc  of  the  declaration  of  bankruptcy  and  of 
the  period  within  which  they  must  present  the  documentary  proofs  of  their  claims, 
under  such  warning  as  is  mentioned  the  preceding  number;  —  8.  An  order  for  the 
publication  of  the  declaration  of  bankruptcy  and  the  prohibition  and  order  for 
deUvery  mentioned  in  No.  4  of  this  Article ;  —  9.  An  order  for  transmission  forthwith 
of  a  copy  of  the  foregoing  to  the  competent  Judge,  when  any  circumstances  appear 
to  warrant  criminal  proceedings. 

The  like  course  shall  be  pursued  at  any  stage  of  the  matter  in  which  such  circum- 
stances appear.  For  every  obUgation  in  the  fulfilment  of  the  provisions  contained 
in  the  last  two  clauses  the  Commercial  Judge  shaL  be  personally  hable. 

950.  By  the  fact  of  a  merchant  being  declared  bankrupt,  he  becomes  inca- 
pable of  the  management  of  his  property,  of  disposing  thereof,  or  of  contracting 
fresh  obhgations  in  regard  thereto. 

The  dealing  with  property  acquired  subsequently  without  consideration  does 
not  affect  the  liability  to  which  it  is  subject  owing  to  the  duties  and  conditions 
under  which  it  may  have  been  transferred  to  the  bankrupt,  nor  does  it  prejudice 
hereditary  creditors. 

The  management  of  property  which  the  bankrupt  acquires  for  valuable  con- 
sideration shall  be  subject  to  the  control  of  the  assignees;  but  the  creditors  shall 
only  have  the  right  to  the  clear  profits,  leaving  to  the  bankrupt  the  allowance  for 
sustenance. 
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deelaraci6n  de  quiebra. 

Los  frutos  que  pertenezcan  al  padre,  de  los  bienes  de  los  hijos,  y  los  de  la 
mujer  no  separada  de  bienes,  corresponden  a  la  masa  concursada,  despues  de  deducir 
los  gastos  de  produccion  y  el  monto  de  las  cargas  legalea  6  convencionales  que  los 
graven. 

951.  La  administracion  de  que  es  privado  el  faUido  pasa  de  derecho  a  la  masa 
de  acreedores,  representada  por  los  sindicos.  Con  estos  se  seguira  todo  juicio  civil 
relativo  a  los  bienes  del  fallido,  sin  perjuicio  de  que  este  sea  oido,  cuando  el  Juez 
6  tribunal  lo  creyere  conveniente. 

Pero  el  fallido  puede  ejercitar  por  si  mismo  todas  las  acciones  que  exclusiva- 
mente  se  refieran  d.  su  persona,  6  que  tengan  por  objeto  derechos  inherentes  a  ella. 

952.  El  faUido  no  rehabilitado,  ademas  de  lo  dispuesto  en  el  articulo  62,  no 
puede  conservar  ni  reasumir  la  profesion  de  comerciante,  salvo  lo  dispuesto  en  caso 
de  convenio. 

953.^)  Todas  las  causas  ordinarias  6  ejeoutivas,  civiles  6  comerciales,  que  ai 
tiempo  de  la  declaracion  de  la  quiebra  se  hallen  pendientes  contra  el  fallido,  y  puedan 
afectar  sus  bienes,  seran  acumuladas  al  juicio  universal  de  quiebra,  salvo  lo  dis- 
puesto en  el  articulo  2461  del  Codigo  Civil. 

954.  La  declaracion  de  quiebra  hace  exigibles  las  deudas  del  faUido  de  plazo 
no  vencido. 

955.  Desde  el  dia  en  que  se  declare  la  quiebra  dejaran  de  correr  intereses, 
solo  respecto  de  la  masa,  sobre  toda  acreencia  no  garantizada  con  privilegio,  prenda 
6  hipoteca. 

Los  intereses  de  las  acreencias  garantizadas  no  podran  cobrarse  sino  del  pro- 
ducto  de  los  objetos  afectos  al  privilegio,  a  la  prenda  6  a  la  hipoteca. 

956.  Soji  nulos  y  sin  efecto,  respecto  a  los  acreedores  del  concurso,  los  actos 
siguientes,  cuando  ban  sido  ejecutados  por  el  deudor  despues  de  la  epoca  de  la 
cesacion  de  los  pagos  6  en  los  diez  dias  que  preceden  a  dicha  epoca,  a  saber :  Todo 
acto  traslativo  de  propiedad  raiz  6  mueble  a  titulo  gratuito ;  —  Las  hipotecas  con- 
vencionales 6  judiciales,  derechos  de  anticresis,  prenda  y  cualquier  privilegio  6 
causa  de  preferencia  en  el  pago  obtenido  sobre  bienes  del  deudor  para  deudas  con- 
traidas  con  anteriorridad  a  los  diez  dias  indicados;  —  Los  pagos  de  deudas  de 
plazos  no  vencidos ;  y  —  Los  pagos  de  deudas  de  plazo  vencido  que  f  ueren  hechos 
de  otra  manera  que  en  dinero  6  en  papeles  negociables,  si  la  obligacion  era  pagadera 
en  efectivo. 

957.  Los  demas  pagos  que  hiciere  el  deudor  por  deudas  de  plazo  vencido, 
y  los  otros  actos  a  titulo  oneroso  que  ejecutare  despues  de  la  cesaci6n  de  los  pagoa 
y  antes  del  juicio  declaratorio  de  quiebra,  podran  ser  anulados,  si  los  que  ban  reoi- 
bido  del  deudor  6  han  contratado  con  el,  tenian  conocimiento  de  su  estado  al  efec- 
tuarse  tales  actos. 

958.  Si  el  pago  contra  el  cual  se  reclame  fuere  el  de  una  letra  de  cambio  satis- 
fecha  por  el  fallido  despues  de  la  epoca  fijada  como  la  de  cesacion  de  los  pagos, 
y  antes  de  la  declaracion  de  quiebra,  la  accion  en  devolucion  solo  podra  intentarse 
contra  aquel  por  cuya  cuenta  se  giro  la  letra;  y  si  se  trata  de  pagar6s  a  la  orden, 
solo  podran  intentarse  contra  el  primer  endosante. 

En  uno  y  otro  caso  debe  probarse  que  aquel  a  quien  se  pide  la  devolucion  tenia 
conocimiento  de  la  cesacion  de  los  pagos  al  tiempo  del  giro  de  la  letra  6  del  endoso 
del  pagar6. 

959.  Las  acciones  que  conceden  los  tres  articulos  anteriores  no  podran  intentarse 
sino  dentro  del  termino  de  un  ano,  contado  desde  que  aparezca  que  no  hay  convenio. 

Titulo  III.    De  las  diligencias  eonsiguientes  a  la  declaracion  de  quiebra. 

960.  Desde  que  se  declare  la  quiebra,  y  en  cualquier  estado  de  la  causa,  el  Juez 
debera  ordenar  el  arresto  provisional  del  fallido,  si  la  quiebra  apareciere  como  cul- 
pable 6  fraudulenta. 

Tomard  necesariamente  esta  providencia  en  los  cases  de  fuga  u  ocultacion  del 
falhdo,  6  de  renuncia  a  comparecer  6  a  presentar  sus  libros,  6  de  sustraccion  de  bienes. 

1)  Dice  asi  el  Art.  2461  del  C6digo  Civil:  Art.  2461.  Los  acreedores  hipotecarios  no 
eataran  obligados  a  aguardar  las  resultas  del  concurso  general,  para  proceder  6,  ejercer  sus 
acciones  contra  las  respectivas  f incas ;  bastara  que  consignen  6  afiancen  una  cantideid  prudencial 
para  el  pago  de  los  crdditos  de  la  primera  clase,  en  la  parte  que  sobre  ellos  recaiga,  y  que 
restituyan  6,  la  masa  lo  que  sobrare  despu6s  de  satisfechas  sus  acciones. 
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The  yield  belonging  to  the  father  out  of  the  property  of  sons,  and  that  of  the 
wife  without  separation  of  property,  belong  to  the  bankrupt  estate  after  deducting 
the  expenses  of  production,  and  the  amount  of  the  legal  and  contractual  charges 
with  which  they  are  encumbered. 

951.  The  management  of  which  the  bankrupt  is  deprived  passes  as  of  right 
to  the  body  of  creditors,  represented  by  the  assignees.  Against  them  shall  be  pro- 
secuted any  civil  suit  regarding  the  goods  of  the  bankrupt,  without  prejudice  to 
his  being  heard  when  the  Judge  or  the  Court  shall  regard  it  as  expedient. 

But  the  bankrupt  can  bring  on  his  own  account  all  actions  which  exclusively 
refer  to  his  person  or  which  have  for  their  object  rights  inherent  therein. 

952.  A  bankrupt  not  discharged,  in  addition  to  the  provisions  of  Art.  62,  cannot 
preserve  or  resume  the  caUing  of  a  trader,  except  so  far  as  may  be  agreed  on  in 
in  case  of  an  arrangement. 

953.^)  All  ordinary  causes  or  those  enforceable  under  the  civil  or  commercial 
law  which  at  the  time  of  the  declaration  of  bankruptcy  are  pending  against  the 
bankrupt  and  can  affect  his  property,  shall  be  merged  in  the  general  bankruptcy 
proceedings,  saving  the  provisions  in  Art.  2461  of  the  Civil  Code. 

954.  The  declaration  of  bankruptcy  makes  the  debts  of  the  bankrupt  enforce- 
able although  the  period  of  credit  has  not  expired. 

955.  From  the  day  on  which  the  declaration  of  bankruptcy  is  made,  interest 
ceases  to  run,  as  regards  the  estate  only,  in  respect  of  every  claim  not  guaranteed 
by  preference,  pledge  or  mortgage. 

Interest  on  claims  guaranteed  can  only  be  collected  out  of  the  yield  of  the 
things,  the  subject  of  the  preference,  pledge  or  mortgage. 

956.  The  following  acts  are  null  and  void  regarding  the  creditors  of  the  general 
body,  when  they  have  been  carried  out  by  the  debtor  after  the  time  of  stoppage 
of  payment,  or  within  ten  days  preceding  such  time,  that  is  to  say:  Voluntary 
assignments  of  property,  reE(,l  or  personal;  —  Mortgages  by  agreement  or  judicial 
decree,  rights  of  charge,  pledge  and  any  other  priority  or  cause  of  priority  in  payment, 
obtained  over  property  of  the  debtor,  for  debts  contracted  previously  to  the  prescribed 
ten  days ;  —  Payments  of  debts  on  credit  not  yet  matured ;  —  Payments  of  debts 
on  credit  matured,  which  were  made  in  some  other  manner  than  in  money  or  negoti- 
able securities,  if  the  obUgation  was  payable  in  money. 

957.  Other  payments  which  the  debtor  makes  in  respect  of  debts  with  credit 
expired,  and  all  other  transactions  for  valuable  consideration  which  he  executes 
after  the  stoppage  of  payment  and  before  the  declaration  of  bankruptcy,  can  be 
annulled,  if  those  who  have  received  from  the  debtor  or  contracted  with  him  have 
knowledge  of  his  position  at  the  time  of  such  transactions. 

958.  If  the  payment  against  which  there  is  an  objection  is  that  of  a  bill  of 
exchange  satisfied  by  the  bankrupt  after  the  time  fixed  as  that  of  stoppage  of 
payment  and  before  the  declaration  of  bankruptcy,  the  action  for  restitution 
can  be  brought  only  against  the  person  on  whose  accoimt  the  biU  was  drawn;  and 
if  it  is  a  question  of  notes  to. order,  can  be  brought  only  against  the  first  indorser. 

In  either  case  it  must  be  proved  that  the  person  against  whom  restitution  is 
sought  had  knowledge  of  the  stoppage  of  payment  at  the  time  of  the  drawing  of 
the  bill  or  of  the  indorsement  of  the  note. 

959.  Actions  to  which  the  three  preceding  Articles  relate  can  only  be  brought 
within  the  period  of  one  year,  calculated  from  the  time  when  the  invaUdity  appears. 

Title  III.    Of  the  Steps  Following  upon  the  Declaration  of  Bankruptcy. 

960.  Prom  the  time  of  the  declaration,  and  at  any  stage  of  the  matter,  the 
Judge  can  direct  the  provisional  arrest  of  the  bankrupt  if  the  bankruptcy  appears 
culpable  or  fraudulent. 

He  shall  of  necessity  take  this  step  in  cases  of  f  Ught  or  absconding  of  the  bank- 
rupt, or  of  refusal  to  attend  or  to  produce  his  books,  or  of  abstraction  of  property. 

1)  Art.  2461  of  the  Civil  Code  runs  as  follows:  Art.  2461.  Mortgage  creditors  are  not  obliged 
to  await  the  results  of  the  general  meeting  before  proceeding  to  the  exercise  of  their  rights  against 
the  respective  premises:  if  shall  be  sufficient  if  they  retain  or  allocate  a  sufficient  amount  for 
the  pajrment  of  the  claims  of  creditors  of  the  first  class,  on  the  part  which  falls  to  them,  and 
that  they  restore  to  the  estate  that  which  remains  over  after  satisfaction  of  their  claims. 
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declaracidn  de  quiebra. 

En  los  casos  de  fuga  u  ocultacion  del  fallido  6  de  sustraccion  de  bienes,  en  lu- 
gares  donde  no  hubiere  Juez  de  Comercio,  el  juez  municipal,  y  en  su  defecto  el 
juez  civil  de  parroquia,  efectuard  el  arresto  del  fallido,  dando  cuenta  al  de  Comercio, 
con  remision  de  lo  actuado. 

961.  El  fallido  que  fuere  dejado  en  libertad,  por  no  haber  motivo  para  calificar 
la  quiebra  de  fraudulenta,  no  podra  ausentarse  del  lugar  del  juicio  sin  permiso  del 
Juez.  Podra  el  Juez  de  Comercio,  para  coneeder  libertad  al  fallido,  exigirle  fianza 
por  una  cantidad  que  fijare,  aplicable  a  beneficio  de  la  masa,  siempre  que  el  fiador 
no  le  presentare  cuando  se  le  prevenga. 

962.  El  fallido  podra  obtener  provisionalmente  para  si  y  para  su  familia, 
sobre  el  activo  de  su  quiebra,  socorros  alimenticios,  que  seran  regulados  por  el  Juez, 
con  audiencia  de  los  sindicos.    De  la  decision  del  Juez  podra  apelarse. 

No  tendra  el  fallido  derecho  al  beneficio  de  este  articulo,  si  obrare  contra  el 
alguna  presuncion  de  culpa  6  de  fraude  en  la  quiebra. 

963.  El  mismo  dia  en  que  declare  la  quiebra,  el  Juez  de  Comercio,  por  si  6 
por  otro  a  quien  comisione,  pasara  al  domicilio  y  a  todos  los  establecimientos  del 
fallido,  y  exigird  la  entrega  de  las  Uaves  de  estos  y  la  manifestacion  de  todas  sus 
pertenencias. 

Sellara  los  abnacenes,  escritorios,  areas,  mercaderias  y  demas  pertenencias 
del  fallido,  aunque  esten  en  poder  de  terceros. 

Hara  una  descripcion  de  los  bienes  semovientes  y  demas  cosas  que  no  pueden 
sellarse. 

No  se  sellaran  los  efectos  expuestos  a  proxima  p6rdida  6  deterioro.  Estos 
efectos  seran  inventariados  inmediatamente  y  tasados  y  entregados  a  los  sindicos, 
si  ya  hubieren  entrado  en  sus  funciones;  6  a  depositarios  especiales,  hasta  que 
aqueUos  se  posesionen. 

Tampoco  se  seUaran  los  Ubros  del  fallido  y  los  efectos  de  comercio  cuyos  t^rminos 
de  presentacion,  cobro  6  protesto  estuvieren  proximos  a  veneer,  y  se  entregardn 
a  los  sindicos,  inventariandolos  previamente.  El  juez  rubricara  en  los  Ubros  los 
ultimos  asientos  y  los  espacios  blancos  que  tuvieren;  y  a  continuacion  de  la  ultima 
boja  de  cada  uno  de  eUos  pondra  una  certifioacion  detaUada  del  ntimero  de  pagiuas 
escritas,  y  del  estado  material  en  que  se  encuentren. 

Podran  dejarse  los  bienes  inmuebles  del  fallido  en  poder  de  los  administradores 
6  tenedores  de  eUos,  eon  cargo  de  Uevar  cuenta  de  sus  productos,  mientras  se  entre- 
gan  a  los  sindicos  6  a  otros  depositarios  especiales. 

Los  objetos  no  embargados,  segun  el  Codigo  Civil,. deberdn  entregarse  al  fallido 
bajo  recibo,  que  se  agregara  al  expediente. 

Se  encargara  a  la  persona  que  se  encontrare  en  la  casa  6  a  otra  de  confianza 
la  conservacion  de  los  sellos  y  la  guarda  inmediata  de  los  objetos  no  seUados,  hasta 
que  los  sindicos  reciban  todo  por  inventario. 

La  diligencia  sera  fechada  y  suscrita  por  el  Juez  y  Secretario  que  acttien,  por 
los  sindicos  y  el  fallido,  sus  factores  6  dependientes,  si  concurrieren. 


Podran  asegurarse  con  Uaves  adicionales  las  puertas  6  areas,  cuando  el 
Juez  lo  creyere  necesario,  6  lo  pidieren  el  fallido  6  algun  acreedor.  Una  de  las  Uaves 
se  entregara  a  vm  acreedor,  y  la  otra  quedara  en  el  juzgado  hasta  la  formacion  del 
inventario. 

965.  Cuando  la  quiebra  fuere  de  compania  en  que  haya  socios  soUdariamente 
responsables,  se  pondran  los  seUos  no  solo  en  los  establecimientos  mercantUes,  sino 
tambien  en  el  domicUio  de  cada  uno  de  dichos  socios. 

966.  Se  omitira  la  fijacion  de  los  seUos  siempre  que  en  el  mismo  dia  puedan 
ser  inventariados  y  depositados  los  bienes. 

967.  Si  los  seUos  fueren  puestos  antes  de  que  los  sindicos  entren  en  ejercicio  de 
sus  funciones,  6stos  deberan  sohcitar  del  Juez  de  Comercio,  dentro  de  los  tres  dias 
siguientes  a  su  aceptacion,  que  se  proceda  a  levantarlos  y  al  inventario  de  los  bienes. 

968.  El  inventario  se  hara  judicialmente,  a  menos  que  el  Juez  de  Comercio 
autorice  a  los  sindicos  para  hacerlo  ante  dos  testigos,  sin  intervencion  judicial. 

Los  seUos  se  levantaran  segdn  se  vaya  formando  el  inventario,  en  presencia 
de  los  sindicos  y  del  faUido  6  de  sus  herederos,  si  quisieren  concurrir,  los  que  sus- 
cribiran  el  acto;  y  cada  dia  en  que  la  operacion  se  interrumpa,  se  hara  constar  en 
el  expediente  la  suspension  y  se  repondran  los  seUos  en  lo  no  inventariado. 
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In  cases  of  flight  or  absconding  of  the  bankrupt  or  of  abstraction  of  property, 
in  a  place  where  there  is  no  Commercial  Judge,  the  Municipal  Judge,  and  failing 
him,  the  Civil  Judge  of  the  Parish,  shall  cause  the  arrest  of  the  bankrupt,  reporting 
to  the  Commercial  Judge  with  a  transmission  of  the  proceedings. 

961.  A  bankrupt  who  is  left  at  hberty  may  not  absent  himseM  from  the  place 
of  the  proceedings  without  leave  of  the  Judge.  The  Conamercial  Judge,  when  granting 
liberty  to  the  bankrupt,  can  take  security  from  him  for  an  amount  which  he  shall 
fix,  to  enure  to  the  benefit  of  the  estate,  if  the  guarantor  fails  to  produce  him 
whenever  it  may  be  ordered. 

962.  The  bankrupt  may  provisionally  obtain  for  himself  and  for  his  household 
maintenance  out  of  the  assets  of  the  bankruptcy,  which  shall  be  settled  by  the  Judge 
after  hearing  the  assignees.  From  the  decision  of  the  Judge  an  appeal  can  be  brought. 

The  bankrupt  shall  have  no  right  to  such  advantage  if  any  presumption  of  mis- 
conduct or  fraud  in  the  bankruptcy  arises  against  him. 

963.  On  the  same  day  on  which  the  declaration  takes  place,  the  Commercial 
Judge,  by  himself  or  by  a  person  thereunto  authorized,  shall  visit  the  residence 
and  aU  the  places  of  business  of  the  bankrupt,  and  shall  require  dehvery  of  his  keys 
and  the  disclosure  of  all  his  belongings. 

He  shall  seal  up  the  warehouses,  offices,  cash-boxes,  goods  and  other  belong- 
ings of  the  bankrupt,  although  they  may  be  imder  the  control  of  third  persons. 
He  shall  make  a  Ust  of  the  hve  stock  and  other  things  which  cannot  be  sealed. 

He  shall  not  seal  the  goods  exposed  to  immediate  loss  or  depreciation.  Such 
effects  shall  forthwith  be  scheduled  and  valued  and  delivered  to  the  assignee  if  he 
has  already  entered  upon  his  duties,  or  to  special  depositaries  until  the  former  takes 
possession. 

Neither  shall  the  books  of  the  bankrupt  be  sealed,  nor  commercial  securities 
the  time  for  presentation,  collection  or  protest  of  which  is  nearly  matured;  and 
they  shall  be  deUvered  to  the  assignee  after  being  scheduled.  The  Judge  shall  initial 
the  last  entries  in  the  books  and  the  blank  spaces  therein,  and  at  the  end  of  the 
last  leaf  shall  place  a  detailed  certificate  of  the  number  of  pages  written  on  and  of 
the  actual  state  in  which  they  are  found. 

The  immovable  property  of  the  bankrupt  can  be  left  in  the  power  of  the  managers 
or  holders  of  it,  with  the  duty  of  rendering  an  account  of  its  yield,  until  they  deHver 
it  to  the  assignees  or  other  special  depositaries. 

Objects  not  sequestrated  must  according  to  the  Civil  Code  be  deUvered  to  the 
bankrupt  against  a  receipt,  which  shall  be  placed  on  the  file. 
I        The  preservation  of  the  seals  and  the  immediate  custody  of  the  things  not 
sealed  shall  be  entrusted  to  the  person  who  is  found  ia  the  house,  or  to  another  trust- 
worthy person,  until  the  assignees  receive  everytViing  imder  inventory. 

The  proceedings  shall  be  dated  and  signed  by  the  Judge  and  Secretary  who 
act,  the  assignee  and  the  bankrupt,  and  their  managers  or  assistants  if  they  are 
present. 

964.  The  doors  or  safes  may  be  secured  by  additional  keys,  when  the  Judge 
thinks  it  necessary  or  the  bankrupt  or  any  creditor  should  request  it.  One  of  the 
keys  shall  be  deUvered  to  a  creditor  and  the  other  lodged  in.  Court  until  the  framing 
of  the  inventory. 

965.  When  the  bankruptcy  is  of  an  association  in  which  there  are  partners, 
the  seals  shall  be  placed  not  only  on  the  commercial  houses  but  also  on  the  residence 
of  each  one  of  them. 

966.  The  fixing  of  the  seals  shaU  be  omitted  if  the  property  can  be  inventoried 
and  stored  on  the  same  day. 

967.  If  the  seals  are  placed  before  the  assignees  enter  upon  the  exercise  of 
their  duties,  they  must  apply  to  the  Commercial  Judge,  within  three  days  foUowing 
their  appointment,  to  proceed  to  remove  them  and  schedule  the  property. 

968.  The  inventory  shaU  be  made  judicially  unless  the  Commercial  Judge' 
orders  it  to  be  made  by  the  assignees  before  two  witnesses  without  judicial  inter- 
vention. 

The  seals  shall  be  removed  whilst  the  inventory  is  being  made  in  the  presence 
of  the  assignees  and  the  bankrupt  or  his  heirs,  and  each  day  when  the  operation  is 
suspended  there  shaU  be  stated  on  the  record  the  suspension  of  the  proceeding,  and 
the  seals  shaU  be  placed  on  what  is  not  inventoried. 
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declaracion  de  quiebra.  • 

El  inventario  contendra  la  descripcion  especifioada  del  dinero,  letras  de  cambio, 
pagares,  billetes,  mercaderias  con  distincion  de  marcas,  numero,  peso  y  medida, 
de  los  demas  bienes,  muebles  6  inmuebles  y  papeles  de  inter&,  y  el  justiprecio  de 
los  bienes  hecho  por  los  sindicos,  los  que  al  efecto  podran  acompanarse  con  las 
personas  que  eligieren,  de  conformidad  con  el  Juez  de  Comercio. 

Tambien  se  hara  mencion  de  los  objetos  no  sellados,  conforme  al  articulo  963. 
Una  copia  en  papel  comun,  autorizada  por  el  Secretario,  servira  para  el  uso  de  los 
sindicos. 

Concluido  el  inventario,  el  Juez  entregara  a  los  sindicos  todos  los  bienes  inven- 
tariados,  y  estos  pondran  su  recibo  al  pie  de  cada  uno  de  los  dos  ejemplares,  conser- 
vando  uno  de  estos;  el  otro  se  agregara  al  expediente  de  quiebra. 

969.  Declarada  la  quiebra  de  un  comerciante  muerto,  no  se  hara  en  el  juicio 
de  quiebra  inventario  de  los  bienes  de  la  herencia,  si  los  herederos  lo  huvieren 
formado  con  arreglo  a  las  disposiciones  del  Codigo  de  Enjuiciamientos  Civiles ;  pero, 
en  el  caso  contrario,  6  si  ocurriese  el  faUecimiento  despues  de  la  declaracion  de 
quiebra  y  antes  de  la  formacion  del  inventario,  se  procedera  a  formularlo,  con  cita- 
cion  del  conyuge  sobreviviente  y  de  los  herederos. 

970.  La  citacion  con  el  auto  de  quiebra  se  hara  a  los  acreedores  en  la  forma 
y  terminos  prevenidos  por  el  derecho  comiin,  y,  ademas,  se  pubHoara  dicho  auto 
por  la  prensa,  y  se  fijaran  edictos  en  la  casa  del  Juzgado  y  en  los  sitios  mas  con- 
curridos,  tanto  del  lugar  del  juicio,  como  de  los  demas  en  que  el  faUido  tenga  esta- 
blecimientos  mercantUes.  Se  senalara,  segiin  las  distancias,  el  termino  del  emplaza- 
miento,  y  se  pondra  raz6n  de  todo  en  el  proceso.  Las  demas  citaciones  se  haran 
por  boletas  fijadas  en  la  casa  del  Juzgado. 

971.  Reunidos  los  acreedores,  en  cualquier  numero,  el  dia  senalado  para  la 
primera  junta  general  de  que  habla  el  numero  5.  °  del  articulo  949,  el  juez  hara  que 
cada  uno  exhiba  los  documentos  justificativos  de  su  cr^dito,  y  en  seguida  les  con- 
sultara  sobre  los  puntos  siguientes:  1.°  Sobre  el  numero  de  sindicos  que  convenga 
nombrar,  y  sobre  las  personas  que  los  acreedores  conceptuen  idoneas  para  este 
cargo;  —  2.°  Sobre  la  administracion  que  convenga  a  los  bienes  concursados;  — 
3.  °  Sobre  si  se  autoriza  6  no  a  los  sindioos  para  continuar  el  giro  del  f aUido ;  y  — 
4.°  Sobre  si  se  conceden  6  no  ahmentos  al  faUido  y  su  famiUa. 

La  exposicion  de  los  acreedores  se  asentara  en  el  expediente;  y  de  seguida  el 
juez  ehgira  nuevos  sindicos  6  conservara  los  existentes. 

Los  nombrados  en  este  acto  lo  seran  definitivamente. 

Si  se  autorizare  a  los  sindicos  para  continuar  el  giro  del  faUido,  se  determinaran 
en  el  mismo  acuerdo  los  objetos  a  que  se  extienda  la  autorizacion,  su  duracion  y 
la  suma  de  que  aqueUos  puedan  disponer  para  atender  a  las  operaciones  del  giro. 

La  autorizacion  no  podra  ser  conferida  sino  por  el  voto  de  las  tres  cuartas 
partes,  en  numero  y  en  suma,  de  los  acreedores  presentes. 

Si  no  se  autorizare  a  los  sindicos  para  continuar  el  giro  del  faUido,  se  ordenara 
el  inmediato  remate  de  las  existencias,  y  su  producto  se  pondra  en  deposito  para 
ser  distribuido  entre  los  acreedores. 

Si  el  faUido  6  algunos  acreedores  hicieren  oposicion,  la  admitira  el  Juez  de  Co- 
mercio, y  determinara  sobre  eUa  lo  mas  pronto  posible,  pudiendo  apelarse  de  su 
decision. 

La  oposicion  no  impide  que  el  acuerdo  se  ejecute  provisionalmente. 

La  resolucion  de  la  junta  obliga  la  masa  hasta  el  total  de  los  bienes  de  la  quiebra; 
pero  si  los  sindicos  contrajeren  en  dichas  operaciones  empenos  que  no  pueden  ser 
cubiertos  con  los  bienes  de  la  quiebra,  los  acreedores  que  lo  autorizaren  responderan 
personalmente  del  exceso,  dentro  de  los  limites  de  la  autorizacion  a  prorrata  de  sus 
creditos  entre  si,  pero  soUdariamente  para  con  terceros. 

El  faUido,  en  tal  caso,  queda  exonerado  de  su  deuda  hasta  concurrencia  del 
activo  inventariado  de  que  se  hubiere  dispuesto. 

El  juez  determinara  tambidn  sobre  aUmentos  para  el  faUido  y  su  familia,  y 
oidos  los  siudicos  sobre  la  cantidad,  la  fijara,  si  los  concediere;  pudiendo  apelarse 
de  su  decision. 
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The  inventory  shall  contain  a  description  of  the  money,  bills  of  exchange, 
notes  of  hand,  goods  according  to  their  marks,  number,  weight  and  measure,  of  the 
other  property,  real  and  personal,  and  documents  of  interest,  together  with  the  valua- 
tion of  property  made  by  the  assignees,  who  for  that  purpose  shall  be  assisted  by 
persons  chosen  with  the  approval  of  the  Commercial  Judge. 

Mention  shall  also  be  made  of  the  effects  not  sealed  in  conformity  with  Art.  963. 
A  copy  on  ordinary,  paper  authorized  by  the  Secretary  shall  be  made  for  the  use  of 
the  assignees.  When  the  inventory  is  concluded,  the  Judge  shall  deUver  to  the 
assignees  all  the  goods  inventoried,  who  shall  place  their  receipt  at  the  foot  of  each  one 
of  the  two  duplicates,  keeping  one  of  them ;  the  other  shall  be  attached  to  the  bank- 
ruptcy file. 

969.  Where  the  bankruptcy  is  declared  of  a  deceased  trader,  there  shall  not  be 
made  in  the  bankruptcy  proceedings  an  inventory  of  the  property  of  the  inheritance 
if  the  heirs  have  framed  one  in  accordance  with  the  provisions  of  the  Civil  Code; 
but  in  the  contrary  event,  or  if  the  decease  should  happen  after  the  declaration  of 
bankruptcy  and  before  the  preparation  of  the  inventory,  its  formation  shall  be  pro- 
ceeded with,  with  a  citation  of  the  spouse  surviving  and  of  the  heirs. 

970.  With  the  decree  of  bankruptcy,  a  summons  shall  be  issued  to  the  creditors 
in  the  manner  and  form  provided  by  the  Common  Law,  and  the  said  decree  shall 
in  addition  be  pubHshed  in  the  press,  and  notices  shall  be  fixed  in  the  Office  of  the 
Court  and  in  the  most  suitable  positions,  not  only  in  the  place  of  the  proceedings 
but  also  in  the  places  where  the  bankrupt  had  mercantile  estabhshments.  The 
time  for  service  of  the  summons  shall  be  fixed  according  to  the  distances,  and  it 
shall  give  an  account  of  everything  in  the  process.  The  other  notifications  shall  be 
made  by  placards  fixed  in  the  Office  of  the  Court. 

971.  The  creditors  being  assembled,  in  whatever  number,  on  the  day  fixed  for 
the  first  general  meeting  mentioned  in  No.  5  of  Article  949,  the  Judge  shall  cause 
each  one  to  produce  the  documents  proving  his  claim,  and  then  they  shall  consider 
the  following  points :  1 .  As  to  the  number  of  assignees  and  as  to  the  persons  the  creditors 
consider  to  be  eUgible  for  this  office;  —  2.  As  to  the  management  suitable  for  the 
bankrupt  estate;  —  3.  As  to  whether  or  not  the  assignees  should  be  authorized  to 
carry  on  the  debtor's  business ;  and  —  4.  As  to  whether  an  allowance  should  be  made 
to  the  debtor  or  his  family. 

The  resolution  of  the  creditors  shall  be  filed  and  thereupon  the  Judge  shall 
appoint  new  assignees  or  retain  the  existing  assignees. 

The  assignees  thus  nominated  shall  be  definitive. 

If  the  assignees  are  authorized  to  continue  the  business  of  the  bankrupt,  it 
shall  be  determined  in  the  same  resolution  to  what  objects  such  authority  shall 
extend,  its  duration,  and  the  sum  to  be  at  their  disposal  for  carrying  out  the  operations 
of  the  business. 

Such  authority  can  only  be  conferred  by  the  vote  of  three  fourths  in  number 
and  amount  of  the  creditors  present. 

If  the  assignees  are  not  authorized  to  continue  the  business  of  the  bankrupt, 
an  immediate  sale  by  auction  shall  be  ordered,  and  the  proceeds  shall  be  placed  on 
deposit,  to  be  distributed  among  the  creditors. 

If  the  bankrupt  or  any  creditors  object,  the  Commercial  Judge  shall  consider 
the  objection  and  decide  thereon  as  soon  as  possible,  subject  to  an  appeal  from  his 
decision. 

The  objection  does  not  prevent  the  arrangement  from  being  provisionally  put 

into  force. 

The  resolution  of  the  meeting  binds  the  estate  up  to  the  whole  of  the  property 
of  the  bankruptcy;  but  if  the  assignees  should  in  such  operations  contract  obHga- 
tions  which  cannot  be  covered  by  the  property  of  the  bankruptcy,  the  creditors 
who  shall  authorize  them  shall  be  personally  liable  for  the  excees  withm  the  Hmits 
of  the  authority,  in  proportion  to  their  claims  between  themselves,  but  jomtly  and 
severally  regarding  third  persons. 

The  bankrupt  in  such  case  becomes  freed  from  his  debts  up  to  the  amount  of 
the  assets  inventoried  of  which  disposition  shall  have  been  made.       ,  ,  .   , 

The  Judge  shall  also  decide  as  to  a  provision  for  the  bankrupt  and  his  house- 
hold; and  the  assignees  being  heard  as  to  amount  and  period,  he  shall,  if  he  grants 
it,  fix  them,  subject  to  any  appeal  from  his  decision. 
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Titulo  IV.    De  los  Sindicos. 

972.  El  nombramiento  de  los  sindicos,  sean  6  no  provisionales,  les  sera  comu- 
nicado  inmediatamente;  y  dentro  de  veinticuatro  horas  deben  manifestar  en  el 
juzgado  su  aceptacion  6  excusa. 

Aun  despu6s  de  haber  aceptado  pueden  renunciar  por  justas  causas;  pero  no 
pueden  retirarse  del  ejercicio  de  sus  funciones  mientras  no  sean  subrogados. 

973.  Cuando  hubiere  dos  6  mas  sindicos,  no  podran  obrar  sino  colectivamente; 
el  juez  podra,  sin  embargo,  autorizar  a  alguno  6  algunos  de  eUos  para  determinadas 
funciones,  y  en  tal  caso,  los  asi  autorizados,  seran  los  unicos  responsables  de  sus  actos. 

974.  No  pueden  ser  sindicos:  Los  menores  de  veintitin  anos;  — Las  mujeres, 
aun  cuando  sean  comerciantes ;  —  Los  faUidos,  mientras  no  obtengan  rehabUitacion; 
—  El  conyuge  y  los  parientes  del  faLido  hasta  el  cuarto  grade  de  consanguinidad  y 
segundo  de  afinidad;  y  —  Los  acreedores  cuyos  creditos  estan  controvertidos. 

975.  Los  sindicos  no  pueden  entrar  en  el  ejercicio  de  sus  fxmciones  sin  haber 
prestado  ante  el  juez  jiuramento  de  desempenarlas  bien  y  fielmente. 

976.  Los  sindicos  representan  la  masa  de  acreedores,  activa  y  pasivamente, 
en  juicio  y  fuera  de  61,  administran  los  bienes  concursados  practicando  todas  las 
diligencias  conducentes  a  la  seguridad  de  los  derechos  y  recaudacion  de  los  haberes 
de  la  quiebra,  y  liquidan  esta,  segun  las  disposiciones  del  presente  Codigo. 

977.  Procuraran  el  cumpUmiento  de  las  disposiciones  contenidas  en  el  arti- 
culo  949;  proporcionaran  con  tal  fin  los  datos  y  noticias  que  suministren  los  libros 
y  papeles  del  faUido. 

978.  Si  la  fijacion  de  los  sellos  no  se  hubiere  hecho  antes  de  su  aceptacion,  los 
sindicos  procuraran  que  se  efectue,  y  cuidaran  de  su  conservacion. 

979.  Venderan  los  efectos  que  esten  en  riesgo  de  perderse  6  deteriorarse,  6  cuya 
conservacion  sea  dispendiosa,  previa  la  autorizacion  del  juez.  De  la  resolucion  del 
juez  puede  apelarse. 

980.  Los  sindicos  definitivamente  nombrados,  si  fueren  otros  que  los  provi- 
sionales, esdgiran  que  estos  rindan  cuenta  de  su  administracion,  a  la  mayor  brevedad. 

981.  Si  el  faUido  estuviere  en  hbertad,  podran  los  sindicos  emplearlo  para 
facilitar  la  administracion  y  aclarar  los  negocios  de  la  quiebra,  proponiendo  al  juez 
el  salario  moderado  que  pueda  asignarsele  por  sus  servicios. 

982.  Los  sindicos  recibiran  y  abriran  las  cartas  dirigidas  al  faUido,  el  cual, 
si  estuviere  presente,  serd,  avisado  previamente  por  los  sindicos.  Estos  entregaran 
al  faUido  las  cartas  que  no  interesen  a  la  quiebra,  guardando  sobre  su  oontenido 
el  mas  riguroso  secreto. 

983.  Si  el  faUido  no  hubiere  presentado  el  balance,  los  sindicos  procederan 
sin  dilacion  a  formarlo  por  lo  que  resultare  de  los  libros  y  papeles  del  f^do,  y  de 
los  informes  que  procuraran  obtener. 

984.  El  juez,  de  oficio,  6  a  solicitud  de  los  sindicos,  debera  examinar  con  jura- 
mento  a  los  dependientes  y  empleados  del  faUido,  y  a  cualesquiera  otras  personas 
que  no  sean  sus  parientes  hasta  el  cuarto  grado  de  consanguinidad  6  segundo  de 
afinidad,  para  la  formacion  del  balance,  sobre  las  causas  y  circunstancias  de  la 
quiebra,  y  lo  demas  que  interese  al  juicio. 

Se  omitira  el  juramento  cuando  de  la  declaracion  puede  resultar  merito  para 
un  procedimiento  criminal  contra  el  declarante,  su  consorte,  ascendientes,  descen- 
dientes  6  parientes  dentro  del  cuarto  grado  de  consanguinidad  6  segundo  de  afinidad. 

Si  el  balance  hubiere  sido  presentado,  los  sindicos  lo  examinaran,  y  si  hubiere 
lugar,  lo  rectificaran  6  adicionardn. 

El  balance  asi  formado  6  rectificado  se  agregara  al  expediente  de  quiebra. 

985.  Los  sindicos  haran  citar  al  fallido  para  examinar  los  Ubros  y  cerrarlos, 
para  aclarar  las  deudas  que  ocurran  en  su  examen  y  para  la  formaci6n  del  balance. 

Cuando  el  faUido  no  pudiere  ser  haUado,  6  no  concurriere  a  la  citacidn  de  los 
sindicos,  bastara  fijar  carteles  en  la  puerta  del  juzgado  y  en  la  de  la  casa  de  aquel. 

Podra  comparecer  por  apoderado,  si  el  juez  haUare  fundados  los  motivos  para 
no  hacerlo  en  persona. 
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Title  IV.    Of  the  Assignees. 

972.  The  nomination  of  the  assignees,  whether  provisional  or  permanent,  shall 
be  forthwith  commimicated  to  them;  and  within  twenty-four  hours  they  must  state 
in  Court  their  acceptance  or  refusal. 

Even  after  having  accepted  they  can  renounce  on  good  ground;  but  they  cannot 
withdraw  from  the  exercise  of  their  powers  until  they  have  been  replaced. 

973.  Where  there  are  two  or  more  assignees,  they  can  only  act  jointly;  the 
Judge  can  however  authorize  one  or  more  of  them  for  specified  functions;  and  in 
such  case  those  so  authorized  shall  alone  be  responsible  for  their  own  transactions. 

974.  They  cannot  be  assignees  who  are :  Less  than  twenty-one  years  of  age;  — 
Women  even  when  they  are  traders ;  —  Bankrupts,  until  they  obtain  their  discharge ; 
—  The  wife  and  relations  of  the  bankrupt  up  to  the  fourth  degree  of  blood  and  the 
second  degree  of  affinity;  —  Creditors  whose  claims  are  disputed. 

975.  Assignees  cannot  enter  into  the  exercise  of  their  functions  without  having 
taken  before  the  Judge  the  oath  to  discharge  the  same  well  and  faithfully. 

976.  The  assignees  represent  the  general  body  of  creditors,  as  plaintiffs  or  defen- 
dants ID.  legal  proceedings  and  outside  such  proceedings;  they  shall  administer  the 
property  of  the  estate,  taking  all  steps  conducive  to  the  safeguarding  of  the  rights 
and  recovery  of  the  assets  of  the  bankruptcy  and  shall  Uquidate  the  same,  accor- 
ding to  the  provisions  of  the  present  Code. 

977.  They  shah  procure  the  fulfilment  of  the  provisions  contained  in  Art.  949, 
and  apply  for  that  purpose  the  statements  and  iiiormation  which  the  books  and 
papers  of  the  bankrupt  afford. 

978.  If  the  fixing  of  the  seals  has  not  been  effected  before  their  acceptance,  the 
assignees  shall  see  that  it  is  carried  out  and  watch  over  their  preservation. 

979.  They  shall  sell  the  effects  which  are  in  peril  of  being  lost  or  depreciated, 
or  the  preservation  of  which  may  be  expensive,  after  obtaining  authority  from  the 
Judge.    An  appeal  Ues  from  the  decision  of  the  Judge. 

980.  The  assignees  finally  nominated,  if  they  should  be  other  than  provisional 
assignees,  shall  require  the  latter  to  render  an  account  of  their  management  at  the 
earliest  possible  time. 

981.  If  the  bankrupt  is  at  liberty,  the  assignees  may  employ  him  to  assist 
and  clear  up  the  business  of  the  bankruptcy,  proposing  to  the  Judge  the  fair  re- 
muneration to  be  assigned  to  him  for  his  services. 

982.  The  assignees  shall  receive  and  open  the  letters  addressed  to  the  bank- 
rupt, who,  if  he  should  be  present,  shall  be  previously  notified  by  the  assignees. 
They  shall  deliver  to  the  bankrupt  the  letters  which  do  not  concern  the  bankruptcy, 
keeping  the  strictest  secrecy  regarding  their  contents. 

983.  If  the  bankrupt  has  not  lodged  the  balance-sheet,  the  assignees  shall 
without  delay  proceed  to  form  one  from  what  appears  from  the  books  and  papers 
of  the  bankrupt  and  the  reports  which  they  shall  endeavour  to  obtain. 

984.  The  Judge,  of  his  own  initiative  or  at  the  request  of  the  assignees,  shall 
examine  under  oath  the  bankrupt's  assistants  and  servants  and  any  other  persons 
who  are  not  his  relations,  within  the  fourth  degree  of  consanguinity  or  affinity,  for  the 
formation  of  the  balancesheet,  upon  the  causes  and  circumstances  of  the  bankruptcy 
or  otherwise  concerning  the  proceedings. 

The  oath  shall  be  omitted  when  the  declaration  dicloses  grounds  for  a  criminal 
proceeding  against  the  declarant,  his  spouse,  ascendants,  descendants  or  relations 
within  the  fourth  degree  of  consanguinity  or  second  of  affinity. 

If  the  balance-sheet  has  been  presented,  the  assignees  shall  examine  it,  and 
if  there  is  ground,  rectify  or  add  thereto. 

The  balance-sheet  thus  formed  or  rectified,  shall  be  attached  to  the  record  of 
the  bankruptcy. 

985.  The  assignees  shall  cause  the  bankrupt  to  be  summoned  to  go  through 
the  books  and  complete  them,  in  order  to  clear  up  doubts  which  may  occur  in  their 
own  inspection  and  to  form  the  balance-sheet. 

When  the  bankrupt  cannot  be  found  or  does  not  attend  when  requested  by 
the  assignees,  it  shall  be  sufficient  to  fix  notices  on  the  door  of  the  Court  and  on 
his  house. 

He  can  appear  by  attorney,  if  the  Judge  considers  his  reasons  for  not  doing  so 
in  person  well  grounded. 
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Si  estuviere  en  arresto,  el  juez  podra  hacerlo  conducir  al  lugar  en  que  deba 
hacerse  el  examen  de  los  libros. 

986.  Cuando  el  comerciante  sea  declarado  en  quiebra  despues  de  su  muerte, 
6  muera  despues  de  la  declaracion  de  quiebra,  su  conyuge,  sus  hijos  6  sus  herederos 
pueden  presentarse  6  hacerse  representar,  para  supHr  al  difunto  en  la  formacion 
del  balance,  en  el  examen  de  los  libros  y  en  todas  las  demas  operaciones  de  la  quiebra. 

987.  Los  sindicos  nombrados  definitivamente  informaran  al  juez,  por  escrito, 
dentro  de  quince  dias  despu6s  de  juramentados,  sobre  el  estado  de  los  negooios 
del  faUido  y  de  sus  libros,  expresando  el  juicio  que  formen  acerca  de  su  conducta 
y  de  las  causas,  circunstancias  y  caracter  de  la  quiebra. 

El  juzgado  pasara  copia  de  dicho  informe  al  juez  competente  en  lo  criminal. 

988.  El  ultimo  dia  de  cada  semana,  los  sindicos  depositaran  en  la  persona 
que  el  juez  designare  para  depositaria  de  los  fondos  del  concurso,  todas  las  cantidades 
provenientes  de  las  cobranzas  y  ventas  que  se  hagan,  previa  deduccion  de  la  suma 
que  el  juez  considere  necesaria  para  los  gastos  de  la  administracion ;  y  no  haciendolo, 
podran  ser  destituidos,  respondiendo,  en  todo  caso,  del  interes  mercantil  sobre  las 
sumas  debidamente  retenidas. 

Los  recibos  de  los  depositarios  se  agregaran  al  expediente,  dentro  de  tercero  dia. 

989.  Los  fondos  depositados  no  podran  ser  extraidos  sino  por  los  sindicos, 
con  orden  escrita  del  Juez  de  Comercio. 

990.  Los  sindicos  pasaran  al  Juez,  cada  quince  dias,  y  siempre  que  el  lo  exija, 
un  estado  del  ingreso,  egreso  y  existencia  de  los  fondos  de  la  quiebra. 

991.  En  cualquier  estado  de  la  quiebra,  el  Juez  podra  reducir  el  ntimero  de  los 
sindicos,  sean  6  no  provisionales,  si  asi  lo  exigieren  las  necesidades  de  la  administra- 
cion, pudiendo  apelarse  de  la  decision. 

Tambien  podra  aumentarse  el  niimero  hasta  tres ;  pero  cuando  haya  de  aumen- 
tarse  6  subrogarse  uno  6  mas  de  los  sindicos  definitivamente  nombrados,  se  con- 
sultary a  los  acreedores  reunidos  en  junta,  procediendose  segun  lo  prescrito  en  el 
articulo  971. 

992.  Los  sindicos  pueden  ser  removidos  de  oficio  siempre  que  el  Juzgado  de 
Comercio  notare  6  presumiere  fundadamente  que  la  admiiiistracion  se  resiente  de 
impericia  6  negligencia,  6  que  se  ha  cometido  fraude  en  eUa,  6  que  los  sindicos  se  haUan 
en  colusion  con  el  faUido,  6  que  existe  cualquiera  otra  causa  por  la  cual  la  remocion 
puede  ser  conveniente  a  los  intereses  de  la  masa. 

La  remocion  podra  tambien  soUcitarse  por  cualquiera  de  los  acreedores  6  por 
el  faUido.  En  este  caso,  la  soUcitud,  que  sera  fundada  y  justificada,  se  presentara 
al  Juez,  el  cual,  oido  el  informe,  tambien  justificado  de  los  sindicos,  resolvera  sobre 
la  remocion. 

En  los  casos  de  fraude  6  colusion  se  pasara  precisamente  copia  de  lo  obrado 
al  Juez  competente  en  lo  criminal. 

Decretada  la  remocion,  de  ouya  providencia  no  se  podra  apelar,  se  procedera 
al  nombramiento  de  nuevos  sindicos,  si  fuere  necesario,  de  conformidad  con  lo  dis- 
puesto  en  los  articulos  971  y  991. 

993.  Las  demas  reclamaciones  que  se  intentaren  contra  los  sindicos  por  sus 
operaciones,  seran  determinadas  por  el  juez  dentro  de  ocho  dias,  oido  previamente 
el  informe  de  ellos;  las  reclapiaciones  y  el  informe  deberan  presentarse  justificados. 

La  decision  del  Juez  se  ejecutara,  salvo  apelacion. 

994.  En  todo  caso  los  sindicos  saHentes  rendiran  inmediatamente  cuenta  de  su 
administracion. 

995.  Los  sindicos,  sean  6  no  provisionales,  recibiran  la  indemnizacion  que 
determine  el  Juzgado  de  Comercio,  oyendo  a  los  sindicos  y  a  los  acreedores,  en  el 
t6rmino  que  fijara  el  Juez. 

Titulo  V.    De  la  reivindicacidn. 

996.  En  los  casos  de  quiebra  pueden  ser  reivindicados :  1.  °  Las  letras  de  cambio, 
pagares  ti  otros  documentos  de  credito  aun  no  pagados,  que  existieren  en  poder  del 
faUido,  6  un  tercero  que  los  tenga  a  nombre  de  aqu6I,  siempre  que  el  propietario 
haya  entregado  6  remitido  al  faUido  con  el  simple  mandate  de  cobrarlos  y  de  tener 
el  valor  a  su  disposicion,  6  de  apUcarlos  a  pagos  u  objetos  determinados ;  —  2.°  laa 
mercaderias  consignadas  para  ser  vendidas  por  cuenta  del  propietario  6  que  hayan 
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If  he  is  under  arrest,  the  Judge  can  have  him  brought  to  the  place  where 
the  examination  of  the  books  is  to  be  made. 

986.  When  a  merchant  is  declared  bankrupt  after  his  death,  or  dies  after 
the  declaration  of  bankruptcy,  his  wife,  sons  or  heirs  can  attend  or  be  represented, 
to  take  the  place  of  the  deceased  in  the  formation  of  the  balance-sheet,  in  the  examina- 
tion of  the  books  and  all  other  proceedings  of  the  bankruptcy. 

987.  The  assignees  permanently  nominated  shall  inform  the  Judge  in  writing 
within  fifteen  days  after  being  sworn,  as  to  the  state  of  the  bankrupt's  business  and 
his  books,  stating  in  their  discretion  their  views  as  to  his  conduct  and  the  causes, 
circumstances  and  character  of  the  bankruptcy. 

The  Court  shall  transmit  a  copy  of  such  report  to  the  competent  criminal  Judge. 

988.  On  the  last  day  of  each  week,  the  assignees  shall  deposit  with  the  person 
previously  appointed  by  the  Judge  for  the  lodgment  of  the  funds  of  the  estate, 
aU  the  amoimts  arising  from  collections  and  sales  which  they  may  make,  after  de- 
duction of  the  sums  which  the  Judge  thinks  necessary  for  the  expenses  of  manage- 
ment; and  not  doing  so,  they  can  be  dismissed,  being  responsible  in  every  case  for  the 
current  interest  on  the  sums  improperly  retained. 

The  receipts  of  the  depositaries  shaU  be  attached  to  the  record  within  three  days. 

989.  The  funds  deposited  may  not  be  withdrawn  except  by  the  assignees,  on  the 
written  order  of  the  Commercial  Judge. 

990.  The  assignees  shall  lodge  with  the  Judge  each  fifteen  days  and  whenever 
he  directs  it,  a  statement  of  the  payments  in  and  out  and  the  cash  balance  of  the 
funds  of  the  estate. 

991.  At  any  stage  of  the  bankruptcy  the  Judge  can  reduce  the  number  of 
assignees,  provisional  or  permanent,  if  the  necessities  of  the  management  so  require, 
there  being  an  appeal  from  his  decision. 

He  can  also  increase  their  number  up  to  three;  but  when  it  is  a  matter  of  in- 
creasing or  replacing  one  or  more  permanent  assignees,  the  creditors  assembled  in 
meeting  shall  be  consulted,  proceeding  thereon  in  accordance  with  the  direction  in 
Art.  971. 

992.  The  assignees  may  be  removed  from  office  whenever  the  Commercial 
Court  shaU  observe  or  on  good  ground  assume  that  the  management  suffers  from 
inexperience  or  neglect,  or  that  fraud  has  been  committed  in  it,  or  that  the  assignees 
are  in  coUusion  with  the  bankrupt,  or  that  any  other  cause  exists  for  which  the 
removal  wiU  be  in  the  interests  of  the  estate. 

I  I  The  removal  can  be  applied  for  by  any  of  the  creditors  or  by  the  bankrupt. 
In  such  case  the  apphcation,  which  shall  contain  reasons  and  proofs,  shall  be  presented 
to  the  Judge,  who  after  hearing  the  information  as  well  as  the  evidence  of  the  assignees, 
shaU  decide  as  to  the  removal. 

In  cases  of  fraud  or  collusion  a  copy  of  the  proceedings  shall  immediately  be 
sent  to  the  competent  criminal  Judge. 

If  the  removal  is  ordered,  against  which  measure  there  is  no  appeal,  steps  shall 
be  taken  to  nominate  new  assignees  in  conformity  with  the  provisions  of  Arts.  971 
and  991. 

993.  Other  claims  which  may  be  brought  against  the  assignees  for  their  conduct 
shall  be  determined  by  the  Judge  within  eight  days,  after  hearing  their  report. 

The  order  of  the  Judge  shall  be  carried  out,  subject  to  appeal. 

994.  In  any  case  the  retiring  assignees  shaU  forthwith  render  an  account  of 
their  management. 

995.  Assignees,  provisional  or  permanent,  shall  receive  the  remuneration  directed 
by  the  Commercial  Court,  after  hearing  the  assignees  and  the  creditors  within  the 
period  fixed  by  the  Judge  before  the  convening  of  the  Court. 

Title  V.    Of  Restitution. 

996.  In  cases  of  bankruptcy,  restitution  can  be  directed  of :  1 .  BiUs  of  exchange, 
promissory  notes  and  other  securities  still  not  paid,  which  exist  in  favour  of  the 
bankrupt,  or  of  a  third  person  who  holds  them  on  his  account,  whenever  the  owner 
dehvered  or  transmitted  them  to  the  bankrupt  with  a  mere  mandate  to  collect  them 
and  hold  the  proceeds  at  his  disposal,  or  to  apply  them  to  defined  payments  or  ob- 
jects; —  2.  Goods  consigned  to  be  sold  on  account  of  the  owner,  or  deposited  with 
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sido  dadas  al  fallido  en  deposito,  prenda  ti  otro  titulo  que  no  transfiera  dominio, 
mientras  existan  en  la  misma  especie,  en  todo  6  en  parte,  y  puedan  ser  identi- 
ficadas.  Si  las  mercaderias  hubiesen  sido  vendidas,  el  dueno  podra  reclamar  el 
precio  6  la  parte  de  €1  que  no  haya  sido  pagado  en  dinero  ii  otro  valor,  ni  compen- 
eado,  ni  comprendido  en  cuenta  corriente  con  el  faUido.  Si  los  efeotos  de  comercio 
dados  en  pago  hubieren  sido  otorgados  6  endosados  directamente  al  comitente, 
bay  lugar  a  la  reivindicacion  de  eUos;  y  —  3.°  Las  mercaderias  expedidas  al  fallido, 
mientras  no  hayan  sido  entregadas  en  sus  almacenes  6  depositos,  6  en  los  del  comi- 
sionista  encargado  de  venderlas  per  cuenta  del  fallido,  6  en  depositos,  publicos  6 
privados,  a  disposicion  de  este.  Mas  no  tendra  lugar  la  reivindicacion  de  dichas  mer- 
caderias, cuando  el  faUido  bubiere  vendido  antes  de  su  Uegada,  sobre  facturas  y 
conocimientos,  6  sobre  facturas  y  cartas  de  porte  firmadas  por  el  remitente,  siempre 
que  esta  venta  baya  sido  becba  sin  fraude  entre  el  fallido  y  el  comprador. 

El  reivindicante  debe  devolver  las  cantidades  que  haya  recibido  a  cuenta  de 
las  mercaderias,  las  anticipaciones  bechas  por  flete,  comision,  seguro  y  demas  gastos, 
y  lo  que  se  estuviere  debiendo  por  las  mismas  causas. 

997.  Las  mercaderias  6  efectos  vendidos  y  entregados  al  fallido,  no  estan 
sujetos  a  reivindicacion. 

998.  En  caso  de  que  el  vendedor  retenga,  por  falta  de  pago,  mercaderias 
vendidas  al  faUido,  de  conformidad  con  el  articulo  195,  y  en  el  caso  tercero  del 
articulo  anterior,  los  sindicos  pueden,  con  autorizacion  del  juez,  exigir  la  entrega 
de  las  mercaderias,  pagando  lo  que  por  eUas  debiera  el  fallido. 

999.  Tambien  pueden,  con  la  misma  autorizacion,  restituir  las  cosas  sujetas  a 
reivindicacion. 

Cualquier  acreedor  puede  contradecir  la  reivindicacion. 

Los  casos  contenciosos  seran  juzgados  en  la  forma  ordinaria  del  procedimiento 
mercantil. 

1000.  En  los  casos  de  los  articulos  anteriores,  la  resolucion  del  juez  es  apelable. 

Titulo  VI.    De  la  calificaci6n  de  los  Cr6ditos. 

1001.  Todos  los  creditos  contra  el  fallido,  cualquiera  que  sea  su  caracter, 
estan  sujetos  a  caUficacion  en  el  juicio  de  quiebra. 

1002.  Desde  el  dia  en  que  se  declare  la  quiebra  podran  los  acreedores  consignar 
en  la  Secretaria  del  Juzgado  la  solicitud  de  la  calif icacion  con  los  documentos  justi- 
ficativos  de  su  credito  y  una  demostracion,  de  las  cantidades  liquidas  que  se  les  deban. 

El  acreedor  que  carezca  de  documentos  presentara  la  demostracion,  enun- 
ciando  en  eUa  los  medios  probatorios  que  tenga. 

En  todo  caso  el  acreedor  expresara  con  claridad  la  naturaleza  de  su  credito; 
y  si  pretendiere  preferencia  en  el  pago,  determinara  cual  es,  y  los  fundamentos  en 
que  se  apoya. 

El  Secretario  del  Juzgado  formara  un  registro  en  que  anotard  los  acreedores 
que  hicieren  la  solicitud,  y  los  documentos  que  produzcan,  dando  recibo  a  los  in- 
teresados. 

1003.  Desde  que  los  sindicos  definitivamente  nombrados  entraren  en  ejercicio 
de  sus  funciones,  el  Secretario  les  entregara  bajo  recibo  las  solicitudes  de  caUfica- 
cion con  los  documentos  y  demostraciones  consigriadas ;  y  lo  mismo  bara  con  los  que 
recibiere  con  posterioridad. 

Desde  la  misma  epoca  podran  los  acreedores  bacer  la  oonsignacion  en  manos 
de  los  sindicos,  quienes  les  daran  recibo. 

Los  acreedores  domicQiados  y  los  que  estuvieren  representados  en  el  territorio 
de  la  RepubUca,  deberan  bacer  su  soUcitud  con  diez  dias  por  lo  menos  de  anticipacion, 
al  que  se  senalare  para  la  junta  de  caUficacion;  y  los  demas  acreedores,  dentro  de 
los  terminos  que  respeotivamente  se  les  fija  en  el  articulo  970. 

Los  acreedores  conocidos  6  desoonooidos  que  no  hubieren  ocurrido  a  la  caU- 
ficacion de  sus  creditos  dentro  de  los  terminos  designados,  solo  seran  admitidos 
a  eUa  si  se  presentaren  antes  de  haberse  ordenado  la  distribucion  final  de  los  f ondos 
de  la  quiebra;  y  seran  de  su  cargo  las  costas  y  gastos  que  causare  la  caUficacion. 

1004.  El  Secretario  y  los  sindicos  no  son  responsables  de  los  documentos 
entregados  por  los  acreedores  sino  por  cinco  anos,  a  contar  desde  el  dia  senalado 
para  la  caUficacion  de  los  creditos. 
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the  bankrupt,  whilst  they  exist  in  specie,  in  whole  or  in  part,  and  can  be  identified. 
If  the  goods  have  been  sold,  the  owner  can  claim  the  price  or  the  part  thereof  which 
has  not  been  paid  in  money  or  other  security,  nor  set  off  nor  comprised  in  an  account 
current  with  the  bankrupt.  K  commercial  securities  given  in  payment  have  been 
created  or  directly  indorsed  in  favour  of  the  principal,  there  is  ground  for  the  restit- 
ution thereof  ;  —  3.  Goods  despatched  to  the  bankrupt,  which  have  not  been  dehvered 
into  his  warehouses  or  deposited  in  those  of  an  agent  intrusted  with  the  sale  thereof 
on  account  of  the  bankrupt,  or  in  public  or  private  stores  at  his  disposal.  But  there 
shall  be  no  ground  for  the  restitution  of  such  goods  when  the  bankrupt  has  sold  them 
before  their  arrival,  on  invoices  and  bills  of  lading  or  on  invoices  and  freight-notes 
signed  by  the  sender,  whenever  the  sale  has  been  made  without  fraud  between  the 
bankrupt  and  the  buyer. 

The  claimant  must  restore  the  amounts  which  he  may  have  received  on  account 
of  the  goods,  the  advances  made  for  freights,  commission,  iasurances  and  other 
expenses,  and  whatever  may  be  owing  on  the  like  heads. 

997.  Merchandise  or  effects  sold  and  dehvered  to  the  bankrupt  are  not  subject 
to  restitution. 

998.  In  case  the  seller  retains  for  default  of  payment  goods  sold  to  the  bank- 
rupt, m  conformity  with  Art.  195,  and  in  the  third  case  of  the  preceding  Article,  the 
assignees  can,  with  the  approval  of  the  Judge,  require  the  dehvery  of  the  goods, 
paying  for  them  what  is  due  from  the  bankrupt. 

999.  They  can  also  with  the  hke  authority  make  restitution  of  the  things  subject 
to  such  right. 

Any  creditor  can  oppose  the  restitution. 

Disputed  cases  shall  be  decided  in  the  ordinary  way  of  commercial  procedure. 

1000.  In  the  cases  of  the  two  preceding  Articles  the  decision  of  the  Judge  ia 
subject  to  appeal. 

Title  VI.    Of  the  Proof  and  Classification  of  Claims. 

1001.  An  claims  against  the  bankrupt,  of  whatever  nature,  are  subject  to  proof 
in  the  bankruptcy  proceedings. 

1002.  From  the  day  on  which  the  declaration  of  bankruptcy  is  made  the  cre- 
ditors may  lodge  in  the  Office  of  the  Court  apphcations  to  rank,  with  documentary 
evidence  of  their  claims  and  a  statement  of  the  Hquid  amounts  which  are  due  to  them. 

A  creditor  who  is  without  documentary  evidence  shall  lodge  a  statement  setting 
forth  therein  the  means  of  proof  which  he  possesses. 

In  any  case,  the  creditor  shall  clearly  state  the  nature  of  his  claim;  and  if  he 
sets  up  a  right  of  priority  to  payment,  he  shall  defiae  what  it  is  and  the  grounds  on 
which  he  bases  it. 

The  Secretary  of  the  Court  shall  keep  a  register  in  which  he  shall  enter  the 
creditors  who  make  apphcations  and  the  documents  which  they  produce,  giving 
receipts  to  those  concerned. 

1003.  As  soon  as  the  permanent  assignees  enter  upon  their  office,  the  Secretary 
shall  deUver  to  them  under  receipt  the  apphcations  for  ranking,  with  the  documents 
and  statements  lodged;  and  he  shall  do  the  hke  with  those  which  he  may  subse- 
quently receive. 

From  the  same  time  the  creditors  can  make  the  lodgment  directly  with  the 
assignees,  who  shall  furnish  them  with  receipts. 

Creditors  domiciled  or  represented  within  the  territory  of  the  Repubhc  must 
make  their  apphcations  eight  days  at  least  before  that  which  is  appointed  for  the 
meeting  to  decide  upon  the  proof  and  classification;  and  the  other  creditors  within 
the  periods  respectively  fixed  for  them  by  Art.  970. 

Creditors,  known  or  not  known,  who  have  not  been  present  at  the  classification 
of  their  claims  within  the  times  appointed,  shall  only  be  admitted  thereto  i£  they 
present  themselves  before  the  final  distribution  of  the  estate  has  been  directed,  and 
they  shall  be  charged  with  the  costs  and  expenses  which  the  examination  may  occasion. 

1004.  The  Secretary  and  the  assignees  are  only  responsible  for  the  documents 
dehvered  by  the  creditors  for  five  years,  calculated  from  the  day  appelated  for  the 
classification  of  the  claims. 

14* 
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1005.  Los  sindicos,  en  virtud  del  cotejo  que  hicieren  con  los  libros  y  papeles 
del  faUido,  y  demas  datos  que  adquieren,  extenderan  por  escrito  un  informe  sobre 
todos  y  cada  uno  de  los  creditos  reclamados. 

1006.  Inmediatamente  despues  de  celebrada  la  primera  junta  de  acreedores, 
el  juez  senalara,  dentro  del  menor  termino,  el  dia  y  hora  para  el  examen  y  califi- 
caeion  de  los  creditos  en  junta  general. 

Para  este  senalamiento  tendra  en  cuenta  lo  dispuesto  en  los  articulos  970  y 
963,  respecto  de  los  acreedores  domiciliados  6  que  estuvieren  representados  en  el 
territorio  de  la  Republica,  haciendolo  de  manera  que  queden  comprendidos  en  su 
termino  los  senalados  en  dichos  articulos  a  los  acreedores  domiciliados  en  el  Ecuador. 

1007.  El  seiialamiento  de  dia  y  hora  para  la  junta  de  calificacion,  se  publicara 
por  edictos  fijados  en  la  puerta  del  Juzgado  y  en  los  sitios  mas  concurridos,  tanto 
del  lugar  del  juicio,  como  de  los  demas  en  que  el  faUido  tuviere  establecimientos 
mercantiles,  y  por  la  imprenta  si  fuera  posible,  agregandose  al  expediente  uno 
de  los  edictos  desfijados  y  un  ejemplar  del  periodico  en  que  se  hubiere  hecho  la 
publicacion. 

1008.  Constituida  la  junta,  el  dia  y  hora  seiialados,  a  presencia  del  Juez,  con 
los  acreedores  que  concurrieren,  cualquiera  que  sea  su  numero,  se  dara  lectura  al 
informe  de  los  siadicos;  y  por  el  orden  en  que  estuvieren  colocados  los  creditos 
en  el  informe,  se  pondran  uno  a  uno  en  consideracion  de  la  junta.  Si  no  se  hiciere 
observacion  sobre  el  credito  puesto  en  consideracion,  se  tendra  por  admitido  en  la 
cantidad  y  con  la  caUdad  con  que  hubiere  sido  reclamado;  pero  si  fuere  contradicho 
en  su  cantidad  6  en  su  cahdad,  se  expresaran  los  fundamentos  de  la  contradiccion. 

La  calificacion  continuara  sin  interrupcion  hasta  que  quede  terminada,  y  si 
no  concluyere  en  el  dia  senalado  continuara  en  los  siguientes. 

Los  concurrentes  a  la  junta  tienen  derecho  a  examinar  los  documentos  presen- 
tados. 

Tienen  derecho  a  tomar  parte  en  la  calificacion  y  a  contradecir  los  creditos 
reclamados,  todos  los  acreedores  calificados,  6  que  consten  del  balance,  y  los  sin- 
dicos. 

El  faUido  puede  hacer  observaciones,  sobre  los  creditos  puestos  en  conside- 
racion de  la  junta;  mas  si  las  que  hiciere  no  fueren  acogidas  por  los  sindicos  y  estos 
procedieren  en  sentido  distinto  de  aqueUos,  el  faUido  puede  pedir  que  se  hagan 
constar  en  el  acta  las  observaciones  que  haya  hecho. 

1009.  Se  formara  acta  de  las  caUficaciones  hechas  en  cada  dia,  expresandose 
en  eUa:  1.°  El  nombre,  apeUido  y  domicUio  de  cada  acreedor,  y  el  nombre  y 
apellido  de  su  apoderado,  si  lo  hubiere ;  —  2.  °  La  cantidad  del  credito,  la  caUdad 
con  que  se  reclamare  y  una  descripcion  sumaria  de  los  documentos  presentados,  con 
expresion  de  las  enmendaduras,  raspaduras,  testaduras  e  interlineaciones  que  con- 
tengan;  y  —  3.°  Si  el  credito  ha  sido  admitido  6  contradicho,  expresandose  en  el 
ultimo  caso  quienes  le  contradicen  y  los  fundamentos  de  la  contradiccion. 

El  acta  sera  fechada  y  suscrita  por  los  que  han  tornado  parte  en  la  calificacion, 
por  el  faUido,  si  concurriere,  por  el  Juez  y  por  el  Secretario. 

1010.  Si  el  credito  fuere  admitido,  los  sindicos  pondran  sobre  su  titulo  la  si- 
guiente  nota  fechada  y  con  el  visto  bueno  del  Juez:  Admitido  en  el  pasivo  de  la 

quiebra  de por  la  suma  de y  con  la  cahdad 

Eecha  y  firma. 

1011.  Terminada  la  cahficacion  de  los  creditos  reclamados,  el  juez  senalara 
uno  de  los  tres  dias  siguientes  para  tratar  sobre  concihacion,  respecto  de  los  tachados ; 
y  si  las  partes  no  concurrieren,  6  no  pudiere  lograrse  la  concUiacion,  se  abrira  la 
causa  a  prueba  para  todas  las  tachas  opuestas,  y  seguira  el  juicio  en  la  forma  ordi- 
naria  del  procedimiento  mercantU. 

1012.  La  admision  de  un  credito  en  el  pasivo  de  la  quiebra,  en  jimta  de  cali- 
ficacion, es  difinitiva,  salvo  los  casos  de  fraude  y  de  fuerza  mayor,  legalmente  com- 
probados. 

1013.  La  falta  de  comparecencia  de  los  acreedores  morosos  y  de  los  domici- 
Hados  fuera  del  Ecuador,  no  sera  obstaculo  para  las  dehberaciones,  el  convenio 
y  la  prosecucion  del  juicio  de  quiebra,  sin  perjuicio  de  lo  dispuesto  en  el  art.  1057, 
respecto  de  los  acreedores  domicihados  fuera  del  Ecuador. 
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1005.  The  assignees,  in  virtue  of  the  examination  which  they  make  of  the  books 
and  papers  of  the  bankrupt  and  other  information  they  gain,  shall  draw  up  a  report 
in  writing  upon  all  and  each  of  the  claims  put  forward. 

1006.  Immediately  after  the  holding  of  the  first  meeting  of  creditors  the  Judge 
shaU  appoint,  as  soon  as  possible,  the  day  and  hour  for  the  examination  and  classifi- 
cation of  the  claims  in  general  meeting. 

For  such  appointment  he  shall  take  into  account  the  provisions  of  Arts.  970 
and  963  regarding  creditors  domiciled  or  represented  ia  the  territory  of  the  Re- 
public, making  it  in  such  manner  that  the  periods  appointed  in  such  Articles  for 
creditors  not  domiciled  in  Ecuador  may  be  included. 

1007.  The  appointment  of  day  and  hour  for  the  meeting  for  classification  shall 
be  announced  by  notices  fixed  in  the  office  of  the  Court  and  in  the  places  most  fre- 
quented, as  well  in  the  place  of  the  process  and  in  others  in  which  the  debtor  had 
houses  of  business,  and  by  advertisement  if  possible,  attaching  to  the  record  one  of 
the  notices  and  a  copy  of  the  newspaper  in  which  the  publication  has  been  made. 

1008.  When  the  meeting  has  assembled  at  the  day  and  hour  appointed  in  the 
presence  of  the  Judge,  with  the  creditors  present,  whatever  may  be  their  number, 
he  shall  cause  the  report  of  the  assignees  to  be  read,  and  the  claims  in  the  order  in 
which  they  are  entered  in  the  report  shall  be  placed  one  by  one  before  the  meeting 
for  consideration.  If  no  objection  should  be  made  to  a  claim  put  forward  for  con- 
sideration, it  shall  be  taken  as  admitted  for  the  amount  and  of  the  nature  claimed; 
but  if  it  should  be  opposed  either  as  to  its  amount  or  its  nature,  the  grounds  of 
the  objection  shall  be  stated. 

The  classification  shall  be  proceeded  with  continuously  until  it  becomes  finish- 
ed, and  if  it  should  not  be  concluded  on  the  day  appointed,  it  shall  be  resumed 
on  the  following  days. 

Those  present  at  the  meeting  have  the  right  to  inspect  the  documents  produced. 

AU  the  creditors  classified  or  set  forth  in  the  statement  of  affairs,  and  the  assig- 
nees, have  the  right  to  take  part  in  the  formation  of  the  Ust  of  creditors  and  to  ob- 
ject to  claims  put  forward. 

The  bankrupt  can  give  his  views  on  the  claims  put  before  the  meeting;  further, 
it  the  comments  which  he  should  make  are  not  given  effect  to  by  the  assignees 
and  they  proceed  to  a  contrary  decision,  the  bankrupt  can  demand  that  the  comments 
which  he  has  made  should  be  entered  on  the  record  of  proceedings. 

1009.  A  record  of  the  classification  made  on  each  day  shall  be  prepared,  stating 
therein:  1.  The  full  name  and  residence  of  each  creditor  and  the  full  name  of  his 
attorney,  if  there  should  be  one ;  —  2.  The  amount  of  the  claim,  the  ground  on  which 
it  is  put  forward,  and  a  summary  of  the  documents  produced,  with  a  note  of  the 
emendations,  erasures,  obHterations  or  interUneations  which  they  contain;  — 
3.  Whether  the  claim  has  been  admitted  or  opposed,  stating  in  the  last  event  who 
oppose  it  and  the  grounds  of  the  objection. 

The  record  shall  be  dated  and  signed  by  those  who  have  taken  part  in  the 
ranking,  by  the  bankrupt,  if  he  should  be  present,  by  the  Judge  and  by  the 
Secretary. 

1010.  If  a  claim  is  admitted,  the  assignees  shall  place  upon  the  document  the 
following  note,  dated  and  with  the  approval  of  the  Judge :  admitted  as  a  liabiUty 
of  the  bankruptcy  of .  .  at  the  sum  of  .  .  classified  as  .  .  (Date  and  signature). 

1011.  When  the  examination  of  the  claims  put  forward  is  finished,  the  Judge 
shall  appoint  one  of  the  three  following  days  to  deal  with  the  adjustment  regarding 
those  objected  to ;  and  if  the  parties  do  not  attend  or  cannot  arrive  at  a  friendly  under- 
standing, the  proceedings  shall  be  opened  for  proof  regarding  aU  the  defects  set  up ; 
and  the  procedure  shall  follow  the  ordinary  form  of  commercial  process. 

1012.  The  admission  of  a  claim  as  a  hability  of  the  bankruptcy  in  the  meeting 
for  examination  is  final,  saving  cases  of  fraud  and  of  force  majeure,  legally  proved. 

1013.  Default  in  appearance  of  dilatory  creditors  or  of  those  domiciled  outside 
Ecuador,  shall  not  be  an  obstacle  to  the  deliberations  and  arraiigements  and  pro- 
secution of  bankruptcy  proceedings,  without  prejudice  to  the  provision  in  Art.  1057 
regarding  creditors  domiciled  outside  Ecuador. 
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1014.  Si  hubiere  controversia  pendiente  sobre  la  legitimidad  de  alguno  6  de 
algunos  crdditos,  el  juez  resolvera  segiin  las  circunstancias,  si  se  precede  6  no  a 
la  convocacion  de  la  junta  para  deliberar  sobre  el  convenio.  Pero  no  se  acordara 
la  convocacion,  cuando  supuesta  la  prueba  de  los  hechos  en  que  se  funda  la  tacha, 
la  quiebra  apareceria  fraudulenta. 

Si  el  juez  ordenare  la  convocacion,  podra  ordenar  la  admision  provisional,  en 
las  deliberaciones  que  ocurran  y  por  la  cantidad  que  determiuara  de  los  acreedores 
cuyos  erudites  estan  controvertidos. 

No  podra  ser  admitido  provisionalmente  un  acreedor  cuyo  cr^dito  sea  materia 
de  un  procedimiento  criminal. 

La  resolucion  del  juez,  en  los  casos  de  este  articulo,  es  apelable. 

Titulo  VII.    Del  convenio. 

1015.  Concluida  la  calificacion  de  los  creditos  reclamados,  6  acordada  la  con- 
vocacion para  deliberar  sobre  el  convenio,  en  el  caso  del  articulo  anterior,  el  juez 
senalara  dia  y  hora  con  tal  objeto,  designando  un  corto  plazo. 

La  fijacion  se  pubUcara  por  edictos,  y  por  la  prensa,  si  fuere  posible. 

1016.  El  dia,  y  4  la  hora  senalados,  se  formara  la  junta,  presidida  por  el  juez. 

Tendran  voto,  en  las  deliberaciones  relativas  al  convenio,  los  acreedores  admi- 
tidos  definitiva  6  provisionalmente. 

Los  acreedores  privilegiados  6  hipotecarios  pueden  concurrir  a  la  junta,  pero 
no  tienen  voto  en  la  deliberacion  por  los  creditos  privilegiados  e  hipotecarios,  a 
menos  que  renuncien  su  derecho  de  prelacion;  y  se  entendera  efectuada  la  renuncia 
por  el  hecho  de  dar  su  voto. 

1017.  El  fallido  debera  concurrir  personalmente,  y  solo  por  causas  que  el  juez 
aprobare,  podra  ser  representado  por  apoderado. 

Si  el  fallido  no  concurriere  a  la  junta,  esta  podra  acordar  su  aplazamiento  para 
otro  dia.  Pero,  si  no  se  acordare  el  aplazamiento,  6  si  el  fallido  no  concurriere  el 
dia  ultimamente  senalado,  se  procedera,  por  falta  de  convenio,  a  los  demas  tramites 
de  la  quiebra. 

1018.  Los  sindicos  presentaran  a  la  junta  un  informe  esorito  acerca  de  las 
causas,  caracter  y  estado  de  la  quiebra;  de  las  formaUdades  cumpUdas,  y  de  las 
operaciones  reaUzadas;  del  resultado  de  su  administracion,  y  de  la  relacion  en  que 
aparezcan  el  active  y  el  pasivo  de  la  quiebra. 

Los  acreedores  y  el  fallido  podran  haoer  sobre  el  contenido  del  informe  las 
observaciones  que  crean  oportunas. 

Se  oiran  luego  las  proposiciones  que  se  hicieren;  la  junta  deliberar  a  y  el  juez 
hara  constar  en  el  acta  el  resultado  de  la  deUberacion. 

1019.  No  puede  celebrarse  convenio  con  el  fallido  sino  en  junta  de  acreedores, 
y  despues  de  haberse  cumphdo  las  formaUdades  que  quedan  prescritas. 

El  convenio  no  puede  tener  lugar  si  no  es  aprobado  por  una  mayoria  de  dos 
terceras  partes  de  la  totahdad  de  los  acreedores  que  tienen  derecho  a  votar  en  la 
junta,  que  retina  las  tres  cuartas  partes  de  los  creditos  representados  por  dicha 
totahdad  de  acreedores ;  6  por  la  mayoria  de  las  tres  cuartas  de  la  totalidad  de  dichos 
acreedores,  que  reunan  las  dos  terceras  partes  de  la  totahdad  de  los  creditos. 

Tambien  debera  ser  firmado,  so  pena  de  nuUdad,  en  la  misma  sesion  en  que 
se  celebra. 

1020.  Si  a  favor  del  convenio  solo  hubiere  la  mayoria  absoluta  de  acreedores 
que  represente  la  mayoria  absoluta  de  creditos,  la  dehberacion  se  diferira  por  ocho 
dias,  y  en  esta  segunda  junta  no  tienen  valor  las  votaciones  dadas  en  la  anterior. 

1021.  La  misma  mayoria  absoluta  de  los  acreedores,  que  representan  las  terceras 
partes  de  creditos,  es  suficiente  en  todas  las  dehberaciones  distintas  del  convenio. 

En  estos  casos,  para  calcular  la  mayoria  de  acreedores  y  de  creditos,  se  tomaran 
en  cuentan  todos  los  acreedores  que  tienen  derecho  a  votar,  y  todos  los  creditos 
que  ellos  representen. 

1022.  Puede  celebrarse  convenio  con  el  quebrado  sentenciado  como  culpable; 
mas  no  con  el  sentenciado  como  fraudulento. 
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1014.  If  there  should  be  any  dispute  pending  on  the  validity  of  one  or  more 
claims,  the  Judge  shall  decide,  according  to  the  circumstances,  whether  he  should 
proceed  to  the  caUing  of  the  meeting  to  deliberate  upon  an  arrangement  or  not. 
But  the  convening  shaD  not  be  granted  when,  upon  proofs  on  which  the  defect  is 
foimded  being  forthcoming,  the  bankruptcy  appears  to  be  fraudulent. 

If  the  Judge  directs  the  convening,  he  shall  grant  a  provisional  admission  in  the 
deliberations  which  may  take  place  and  for  the  amount  which  he  shall  determine, 
of  the  creditors  whose  claims  are  objected  to. 

A  creditor  whose  claim  may  be  the  subject  of  a  criminal  proceeding  shall  not 
be  provisionally  admitted. 

The  decision  of  the  Judge  in  the  cases  of  this  Article  is  subject  to  appeal. 

Title  VII.    Of  Arrangement  (Composition). 

1015.  When  the  examination  of  the  claims  presented  is  finished,  or  the  convening 
of  a  meetiag  to  consider  a  scheme  of  arrangement  is  granted,  in  the  case  of  the  pre-r 
ceding  Article,  the  Judge  shall  appoint  a  day  and  hour  for  that  purpose,  fixing  a' 
short  period. 

The  appointment  shall  be  pubUshed  by  notices  and  through  the  press,  if  possible. 

1016.  On  the  day  and  hour  appointed  the  meeting  shall  take  place  under  the 
presidency  of  the  Judge. 

Creditors  admitted  finally  or  provisionally  shall  have  votes  in  the  delibera- 
tions regarding  the  scheme  of  arrangement. 

Preferential  and  secured  creditors  can  be  present  at  the  meeting,  but  they  have 
no  vote  in  the  deliberation  in  respect  of  preferential  and  secured  claims,  vmless  they 
renounce  their  priority;  and  the  renunciation  shall  be  regarded  as  effected  by  the 
fact  of  giving  their  vote. 

1017.  The  bankrupt  must  be  personally  present,  and  only  for  reasons  approved 
by  the  Judge  can  he  be  represented  by  attorney. 

If  the  bankrupt  is  not  present  at  the  meeting,  it  may  be  postponed  to  another 
day.  But  if  the  postponement  is  not  granted,  or  if  the  bankrupt  is  not  present  on  the 
day  last  appointed,  the  other  steps  in  the  bankruptcy  shall  be  proceeded  with  as  in 
default  of  arrangement. 

1018.  The  assignees  shall  present  to  the  meeting  a  written  report  regarding  the 
causes,  nature  and  state  of  the  bankruptcy,  the  formalities  fuKiUed  and  the  opera- 
tions carried  out,  the  result  of  their  management,  and  the  condition  in  which  the 
assets  and  liabilities  of  the  estate  appear. 

The  creditors  and  the  bankrupt  can  make  such  observations  as  they  think^^ex- 
pedient  on  the  contents  of  the  report. 

There  shall  then  be  heard  such  proposals  as  may  be  made;  the  meetiag  shall 
dehberate  and  the  Judge  shall  cause  the  result  of  such  deliberations  to  be  stated  in 
the  report. 

1019.  No  arrangement  can  be  entered  into  with  the  bankrupt  except  at  a  meeting 
of  creditors  and  after  the  prescribed  formahties  have  been  fulfilled. 

The  arrangement  cannot  take  place  imless  it  is  approved  by  a  majority  of  two- 
thirds  of  the  whole  of  the  creditors  who  have  the  right  to  vote  at  the  meeting,  which 
includes  three-fourths  of  the  claims  represented  by  such  body  of  creditors;  or  by 
a  majority  of  three-fourths  of  the  whole  of  such  creditors,  which  includes  two-thirds 
of  the  whole  of  the  claims. 

It  shall  also  be  signed,  under  pain  of  nuUity,  at  the  same  sitting  at  which  it 
is  agreed. 

1020.  If  there  should  only  be  in  favour  of  the  arrangement  the  bare  majority 
of  creditors  representing  the  bare  majority  of  claims,  the  conference  shall  be  post- 
poned for  eight  days;  and  at  the  second  meeting  the  voting  given  at  the  former  shall 
be  of  no  avail. 

1021.  In  aU  dehberations  except  for  an  arrangement  the  bare  majority  of  the 
creditors  representing  the  bare  majority  of  claims  is  sufficient. 

In  such  cases,  there  shall  be  taken  into  account  for  the  calculation  of  the  majority 
of  creditors  and  of  claims,  aU  the  creditors  who  have  the  right  of  voting  and  all  the 
claims  which  they  represent. 

1022.  An  arrangement  can  be  made  with  a  bankrupt  adjudged  culpable,  but  not 
with  one  adjudged  fraudulent. 


108  Ecuador:  C6d.  Com.     Libro  IV.     Tit.  VII.    Del  convenio. 

1023.  Si  estuviera  sigui^ndose  causa  contra  el  fallido  por  quiebra  culpable 
6  fraudulenta,  los  acreedores  seran  convocados  para  deUberar,  si  se  difiere  para  el 
t6rmino  del  juicio  el  tratar  sobre  convenio.  El  aplazamiento  no  puede  acordarse 
sino  por  las  mayorias  establecidas  en  el  articulo  1019. 

1024.  Dentro  de  ocho  dias  siguientes  a  la  celebracion  del  convenio  podra 
oponerse  a  este  cualquiera  de  los  acreedores  reconocidos  6  admitidos  provisional- 
mente,  y  los  sindicos  aun  cuando  no  fueren  acreedores,  expresando  los  fundamentos 
de  la  oposicion. 

Cuando  no  hubiere  mas  que  un  sindico  y  este  fuere  opuesto  al  convenio,  se 
nombrara  otro  provisional  para  la  secuela  de  la  oposicion. 

Hecha  la  oposicion,  se  sustanciara  y  decidira  en  la  forma  ordinaria  del  proce- 
dimiento  mercantil,  con  intervencion  de  los  sindicos  y  del  fallido. 

1025.  Para  que  el  convenio  se  Ueve  a  efecto,  aun  cuando  no  haya  oposicion, 
debe  ser  antes  aprobado  por  el  Juzgado  de  Comercio,  previo  informe  de  los  sin- 
dicos sobre  los  caracteres  de  la  quiebra  y  sobre  la  legafidad  del  convenio. 

El  Juzgado  no  proveera  sino  deapues  de  transcurridos  los  ocho  dias  en  que 
se  puede  hacer  la  oposicion.  Y  si  esta  ocurriere,  el  Juzgado  faUara  sobre  eUa  y  sobre 
la  aprobacion  en  la  misma  sentencia. 

1026.  La  desaprobacion  del  convenio,  ya  de  oficio,  ya  en  virtud  de  oposicion, 
solo  puede  tener  lugar  por  las  causas  siguientes:  1.°  Hallarse  pendiente  el  juicio 
de  calificacion  de  quiebra  promovido  con  arreglo  al  niimero  9.  °  del  articulo  949,  6 
resultar  de  lo  actuado,  6  alegarse  por  el  opositor  alguna  circunstancia  que  de 
merito  a  un  procedimiento  criminal  contra  el  fallido,  por  razon  de  la  quiebra;  — 
2.  °  Haberse  completado  la  mayoria  que  lo  acordo  con  f alsos  acreedores,  6  con  falsos 
creditos;  y  —  3.  °  Haberse  faltado  a  las  formaUdades  establecidas  para  su  celebracion. 

1027.  La  aprobacion  del  convenio  lo  hace  obligatorio  para  todos  los  acreedores 
conocidos  y  desconooidos,  esten  6  no  comprendidos  en  el  balance;  esten  6  no  cali- 
ficados;  para  los  que  residan  fuera  del  territorio  ecuatoriano,  cuyos  terminos  para 
la  presentacion  no  esten  vencidos,  y  para  los  que  hayan  sido  admitidos  provisional- 
mente  en  las  deliberaciones  de  la  quiebra,  cualquiera  que  sea  la  suma  que  la  sen- 
tencia defiaitiva  les  declare  ulteriormente.  Sin  embargo,  los  acreedores  privi- 
legiados  6  hipotecarios  que  no  hubieren  renunciado  sus  derechos,  pueden  hacerlos 
efectivos  sobre  los  bienes  afectos  al  privilegio  6  hipoteca. 

1028.  El  convenio  con  el  faUido  no  priva  a  los  acreedores  de  sus  derechos, 
por  la  totaUdad  de  sus  creditos,  contra  los  coobhgados  y  contra  los  fiadores  de  aquel. 

1029.  Luego  que  la  aprobacion  del  convenio  se  haya  ejecutoriado,  los  sin(£cos 
cesaran  en  sus  funciones,  rendiran  al  fallido  cuenta  de  su  administracion  ante  el 
Juez  de  Comercio,  y  le  devolveran  sus  bienes,  libros  y  papeles.  Todo  se  hara  constar 
en  el  expediente. 

Las  contestaciones  que  ocurrieren  se  sustanciaran  y  se  decidiran  en  la  forma 
ordinaria  del  procedimiento  mercantil. 

1030.  Si  en  virtud  de  convenio,  el  faUido  hiciere  abandono  a  sus  acreedores 
del  todo  6  parte  de  sus  bienes,  se  procedera  a  la  liquidacion  de  estos,  de  conformidad 
con  lo  dispuesto  en  el  titulo  9.  °  de  este  hbro. 

1031.  Cuando  la  quiebra  fuere  de  una  compania,  los  acreedores  podran  celebrar 
convenio  con  uno  6  con  algunos  de  los  socios  solamente.  En  este  caso,  el  active 
social  continuara  sometido  al  regimen  de  la  quiebra;  y  los  bienes  particulares  de  los 
socios  beneficiados  seran  separados  de  el  para  cumphr  el  convenio  con  eUos  exclusi- 
vamente. 

Los  socios  favorecidos  con  el  convenio  quedan  Ubres  para  con  los  acreedores 
de  los  efectos  de  la  solidaridad  por  las  deudas  sociales. 

1032.  Son  nialos  aun  respecto  al  faUido:  1.°  Todo  convenio  que  haga  algiin 
acreedor  con  el  faUido  6  con  cualquiera  otra  persona,  estipulando  ventajas  a  su 
favor  en  razon  de  su  voto  en  las  deUberaciones  del  concurso;  y  —  2.°  Todo  con- 
venio celebrado  por  algiin  acreedor  despu6s  de  la  cesacion  de  los  pagos,  estipulando 
alguna  ventaja  para  si  a  cargo  del  activo  del  faUido. 

En  los  casos  de  este  articulo,  el  acreedor  sera  condenado  a  restituir,  a  quien 
corresponda,  los  valores  recibidos,  sin  perjuicio  de  la  pena  prescrita  en  el  Codigo 
Penal. 
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1023.  If  there  should  be  a  cause  pending  against  the  bankrupt  for  culpable 
or  fraudulent  bankruptcy,  the  creditors  shall  be  convened  to  decide  whether  the 
discussion  on  the  scheme  should  be  postponed  during  the  period  of  the  process.  The 
postponement  can  only  be  agreed  to  by  the  majority  mentioned  in  Art.  1019. 

1024.  Within  eight  days  following  the  acceptance  of  the  arrangement  any  of 
the  creditors,  whether  admitted  finally  or  provisionally,  and  the  assignees,  although 
they  should  not  be  creditors,  can  object  thereto,  formulating  the  grounds  of  opposi- 
tion. 

When  there  is  not  more  than  one  assignee  and  he  is  opposed  to  the  scheme, 
another  provisional  assignee  for  the  purposes  of  the  opposition  shall  be  nominated. 

When  there  is  opposition,  it  shall  be  presented  and  decided  upon  in  the  ordinary 
method  of  commercial  procedure,  with  the  intervention  of  the  assignees  and  the 
bankrupt. 

1025.  In  order  that  the  arrangement  may  be  carried  into  effect,  even  when  there 
may  be  no  opposition,  it  must  be  sanctioned  beforehand  by  the  Commercial  Court, 
after  a  report  of  the  assignee  on  the  features  of  the  bankruptcy  and  on  the  validity 
of  the  scheme. 

The  Court  shall  only  decide  after  the  lapse  of  the  eight  days  in  which  ob- 
jection can  be  made ;  and  if  that  should  happen,  the  Court  shall  pronounce  thereon 
and  on  the  approval  in  the  same  judgment. 

1026.  Disapproval  of  the  scheme,  whether  ex  officio  or  in  virtue  of  an  objection, 
can  only  take  place  for  the  following  reasons :  1.  The  fact  that  during  the  proceedings 
for  characterization  of  the  bankruptcy  it  appears  in  accordance  with  No.  9  of  Art. 
949,  or  from  the  transactions,  or  from  the  allegations  of  the  objector,  that  there  is  any 
circumstance  which  is  sufficient  ground  for  a  criminal  process  against  the  bankrupt 
by  reason  of  the  bankruptcy;  —  2.  The  fact  of  the  consenting  majority  containing 
fictitious  creditors  or  claims;  —  3.  Because  the  formaUties  enacted  for  its  admission 
have  not  been  observed. 

1027.  The  approval  of  the  arrangement  makes  it  binding  upon  aU.  the  creditors, 
known  or  unknown,  whether  included  in  the  statement  of  affairs  or  not,  and  whether 
classified  or  not,  and  upon  those  who  reside  outside  the  territory  of  Ecuador,  whose 
periods  for  proof  have  not  matured,  and  those  who  may  have  been  admitted  pro- 
visionally in  the  deliberations  of  the  bankruptcy,  whatever  may  be  the  sum  which 
the  final  judgment  may  ultimately  declare  in  their  favour.  The  preferential  or  secured 
creditors,  however,  who  have  not  renounced  their  rights,  can  make  them  effective 
over  the  property  charged  with  their  priority  or  mortgage. 

1028.  An  arrangement  with  the  debtor  does  not  deprive  the  creditors  of  their 
rights  to  recover  the  whole  of  their  claims  against  co-obHgors  and  guarantors. 

1029.  After  the  approval  of  the  arrangement  is  granted,  the  assignees  shall 
cease  their  duties,  render  to  the  bankrupt  an  account  of  their  management  before  the 
Commercial  Judge,  and  restore  to  him  his  property,  books  and  papers.  Everything 
must  be  entered  on  the  record. 

Disputes  arising  shall  be  conducted  and  decided  in  the  ordinary  method  of 
commercial  process. 

1030.  If  in  virtue  of  the  scheme  the  bankrupt  effects  an  abandonment  to  his 
creditors  of  the  whole  or  part  of  his  property,  the  hquidation  thereof  shall  take  place 
in  conformity  with  the  provisions  in  Title  9  of  this  Book. 

1031.  When  the  bankruptcy  is  of  a  partnership,  the  creditors  can  enter  into 
a  scheme  of  arrangement  with  one  or  more  of  the  members  alone.  In  such  case  the 
partnership  assets  shall  continue  subject  to  the  process  of  the  bankruptcy;  and  the 
private  property  of  the  partners  benefited  shall  be  severed  therefrom  in  order  to 
fulfil  the  scheme  with  them  exclusively. 

The  partners  benefited  by  the  arrangement  become  free  from  liability  to  the 
creditors  for  the  partnership  debts,  as  regards  the  effect  of  the  joint  indebtedness. 

1032.  Even  with  regard  to  the  bankrupt  are  void :  1.  Every  arrangement  which 
any  creditor  may  make  with  the  bankrupt  or  any  other  person,  stipulating  for  ad- 
vantages in  his  own  favour  in  return  for  his  vote  in  the  dehberations  of  the  general 
body;  —  2.  Every  arrangement  made  by  any  creditor  after  the  stoppage  of  payment, 
stipulating  for  any  advantage  for  himself  at  the  expense  of  the  assets  of  the  bankrupt. 

In  the  cases  of  this  Article  the  creditor  shall  be  condemned  to  restore  the  values 
received  to  whom  they  belong,  without  prejudice  to  the  penalty  prescribed  in  the 
Penal  Code. 
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Titulo  VIII.    De  la  nulidad  y  de  la  resoluci6n  del  convenio. 

1033.  Despues  de  aprobarse  el  convenio  no  puede  anularse  sino:  1.°  Per  la 
condenacion  superveniente  del  faUido  como  quebrado  fraudulento;  y  —  2.°  Per 
causa  de  dolo,  resultante  de  ocultacion  y  disimulacion  del  activo  6  de  exageracion 
del  pasivo,  descubierto  despues  de  la  aprobacion  del  convenio. 

La  nulidad  Mberta  a  los  fiadores  del  convenio. 

1034.  Si  el  fallido  no  cumple  las  condiciones  del  convenio,  la  resolucion  de  &te 
puede  ser  demandada  por  uno  6  mas  acreedores  no  satisfechos  del  todo  6  parte  de 
las  cuotas  estipuladas  en  el  convenio.  La  resolucion  solo  aprovecha  a  los  que  la 
pidieran,  y  estos  entran  en  la  integridad  de  sus  derechos  contra  los  bienes  del  faUido; 
pero  no  podran  exigir  el  exceso  de  sus  creditos  sobre  las  cuotas  fijadas  en  el  convenio, 
sino  despues  del  vencimiento  del  t^rmino  fijado  en  el  mismo  para  el  pago  de  la 
ultima  cuota. 

Los  fiadores  del  convenio  quedan  libres  respecto  de  los  acreedores  que  hubieren 
solicitado  y  obtenido  la  resolucion. 

1035.  La  accion  para  la  resolucion  del  convenio  prescribe  en  cinco  anos,  a 
contar  desde  el  vencimiento  en  el  ultimo  pago  establecido  en  el. 

1036.  Si  despues  de  aprobado  el  convenio  se  iniciare  procedimiento  criminal 
contra  el  fallido,  como  culpable  de  quiebra  fraudulenta,  el  Juez  de  Comercio  podra 
dictar  las  providencias  de  seguridad  que  creyere  convenientes,  las  que  cesaran  de 
derecho  por  el  sobreseimiento  6  por  la  absolucion  en  el  procedimiento  criminal. 

1037.  Anulado  el  convenio  se  restablecera  el  juicio  de  quiebra,  los  sindicos 
volveran  al  ejercicio  de  sus  funciones,  6  se  nombraran  otras;  y  si  fuere  necesario, 
se  renovaran  las  dUigencias  de  embargo,  inventario  y  balance,  continuandose  el 
procedimiento  segun  las  reglas  establecidas. 

Se  pubUcara  el  restablecimiento  del  juicio  de  quiebra,  y  si  hubiere  nuevos 
acreedores  seran  citados  para  la  calificacion  de  sus  creditos  en  junta  general. 

Los  creditos  reconocidos  anteriormente  no  seran  sometidos  a  nueva  calificacion, 
sin  per  juicio  de  la  extincion  6  reduccion  de  los  que  hayan  sido  pagados  en  todo  6 
en  parte. 

La  pubHcacion  y  citacion  aqui  ordenadas  se  haran  segun  lo  dispuesto  en  los 
articulos  970  y  1006. 

1038.  Los  acreedores  anteriores  al  convenio  anulado  recobraran  la  integridad 
de  sus  derechos  respecto  al  faUido;  pero  no  figuraran  en  el  concurso  nuevamente 
f  ormado  sino  en  las  proporciones  siguientes :  Si  no  hubieren  recibido  nada  de  divi- 
dendos,  representaran  por  la  totaUdad  de  sus  creditos  primitivos;  —  Si  hubieren 
recibido  a  cuenta  algo  de  dividendos,  se  deducira  del  cr6dito  primitivo  la  parte  que 
quedo  extinguida  con  lo  recibido,  segun  la  proporcion  establecida  en  el  convenio,  y 
representaran  por  el  resto. 

Lo  dispuesto  en  este  articulo  se  apUcara  tambien  en  el  caso  de  quiebra  ulterior, 
sin  que  haya  habido  anulacion  de  convenio. 

1039.  Si  en  cualquier  estado  de  la  quiebra,  antes  de  procederse  a  su  liqui- 
dacion,  se  encontrare  paraHzado  el  curso  de  las  operaciones  por  falta  de  medios 
para  cubrir  los  gastos  que  requieran,  cualquier  interesado  ^odra  suplir  la  suma  que 
fuere  suficiente  para  tales  gastos. 

1040.  El  interesado  que  hiciere  la  consignaci6n  de  que  habla  el  articulo  anterior, 
sera  reembolsado  con  preferencia,  gozando  de  privHegio  sobre  todo  otro  acreedor, 

1041.  En  todo  caso  de  gestiones  individuales  hechas  por  un  acreedor,  si  la 
masa  aprovechare  de  tales  gestiones,  se  pagaran  &  este,  con  privilegio,  los  gastos 
hechos. 

Titulo  IX.    De  la  liquidacion  del  activo  y  pasivo  de  la  quiebra  en 

falta  de  convenio. 

1042.  Si  no  hubiere  convenio,  los  sindicos  continuaran  representando  la  masa 
de  acreedores,  revisaran  el  balance,  y  si  no  estuvieren  autorizados  para  continuar 
el  giro  del  fallido,  promoveran  las  diferencias  conducentes  a  la  venta  de  las  merca- 
deriaa  y  bienes  muebles  6  inmuebles,  a  la  liquidacion  general  y  a  la  terminacion  de 
la  quiebra. 
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Title  VIII.    Of  the  Annulment  and  Rescission  of  the  Arrangement. 

1033.  After  the  arrangement  has  been  approved,  it  can  only  be  annulled: 

1.  On  the  supervening  condemnation  of  the  debtor  as  a  fraudulent  bankrupt;  — 

2.  On  the  ground  of  fraud  resulting  in  concealment  or  suppression  of  assets,  or 
exaggeration  of  Liabilities,  discovered  after  the  approval  of  the  arrangement. 

Annulment  discharges  guarantors  of  the  arrangement. 

1034.  If  the  bankrupt  does  not  fuM  the  conditions  of  the  arrangement,  the 
rescission  thereof  can  be  demanded  by  one  or  more  creditors  unsatisfied  in  whole  or 
in  part  ia  respect  of  the  iastalments  stipulated  in  the  arrangement.  The  rescission 
only  benefits  those  who  request  it  and  they  enter  into  their  fuU  rights  against  the 
property  of  the  bankrupt;  but  they  cannot  demand  the  excess  of  their  claims  over 
the  instalments  fixed  in  the  arrangement,  except  after  the  expiration  of  the  period 
fixed  therein  for  the  payment  of  the  last  instalment. 

The  guarantors  of  the  arrangement  become  free  regarding  the  creditors  who 
have  requested  and  obtained  the  rescission. 

1035.  The  action  for  rescission  of  the  arrangement  is  prescribed  in  five  years, 
counting  from  the  maturing  of  the  last  payment  therein  provided. 

1036.  If  after  the  arrangement  has  been  approved  a  criminal  process  is  com- 
menced against  the  bankrupt  as  guilty  of  fraudulent  bankruptcy,  the  Commercial 
Judge  can  decree  the  steps  which  he  thioks  expedient  for  security,  which  shall  ipso 
facto  cease  by  suspension  of  or  acquittal  in  the  criminal  process. 

1037.  When  the  arrangement  is  annulled,  the  bankruptcy  proceedings  shall 
revive;  the  assignees  shall  return  to  the  exercise  of  their  fimctions  or  others  shall  be 
nominated;  and  if  it  should  be  necessary,  the  steps  relating  to  seizure,  inventory  and 
balance  sheet  shall  be  renewed,  the  proceedings  being  continued  according  to  the 
prescribed  regulations. 

The  restoration  of  the  bankruptcy  proceedings  shall  be  pubhshed;  and  if  there 
are  new  creditors  they  shall  be  convened  for  the  examination  of  their  claims  in 
general  meeting. 

The  claims  formerly  recognized  shall  not  be  subject  to  a  new  examination, 
without  prejudice  to  the  extinction  or  reduction  of  those  which  have  been  paid  whoUy 
or  in  part. 

The  pubUcation  and  convening  here  directed  shall  take  place  according  to 
the  provisions  in  Arts.  970  and  1006. 

1038.  Former  creditors  in  the  annulled  arrangement  shall  recover  the  whole 
of  their  rights  regarding  the  bankrupt,  but  they  shall  not  appear  in  the  body  newly 
formed  except  in  the  following  proportions :  If  they  have  received  nothing  by  way 
of  dividend,  they  shall  appear  in  respect  of  the  whole  of  their  original  claims ;  If  they 
have  received  anything  by  way  of  dividends,  there  shall  be  deducted  from  the  original 
claims  the  part  which  became  extinguished  by  the  amounts  received,  according  to 
the  proportion  estabhshed  in  the  scheme,  and  shall  appear  in  respect  of  the  balance. 

The  provision  in  this  Article  shall  also  apply  in  the  case  of  subsequent  bank- 
ruptcy without  there  having  been  an  annulment  of  the  arrangement. 

1039.  If,  at  any  stage  of  the  bankruptcy,  before  proceeding  to  Hquidation,  the 
course  of  operations  is  found  to  be  paralyzed  for  want  of  means  to  cover  the  necessary 
expenses,  any  person  interested  may  supply  the  sum  sufficient  for  such  expenses. 

1040.  The  person  interested  who  does  what  is  mentioned  in  the  preceding  Article 
shall  be  reimbursed  preferentially,  with  privilege  over  all  other  creditors. 

1041.  In  every  case  of  individual  management  by  a  creditor,  if  the  estate  is 
benefited  by  such  act,  he  shall  be  paid,  with  preference,  the  expenses  to  which  he 
has  been  put. 

Title  IX.   Of  the  Liquidation  of  the  Assets  and  Debts  of  the  Bankruptcy 

in  default  of  Arrangement. 

1042.  If  there  should  be  no  arrangement,  the  assignees  shall  continue  to  re- 
present the  body  of  creditors,  shall  revise  the  balance-sheet,  and  if  they  are  not 
authorized  to  continue  the  business  of  the  bankrupt,  shall  take  the  steps  conducive 
to  the  sale  of  the  goods  and  property,  real  or  personal,  and  to  the  general  winding-up 
and  termination  of  the  bankruptcy. 
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La  venta  de  los  bienes  muebles  6  inmuebles  se  hara  en  subasta  publica  con 
las  formalidades  que  se  observan  en  los  remates  de  los  bienes  raices,  seg6n  el  C6- 
digo  de  Enjuiciamientos  en  materia  civil. 

1043.  Podran  los  sindicos  transigir,  con  autorizacion  del  Juez  de  Comercio, 
y  no  obstante  cualquiera  oposicion  del  fallido,  todas  las  diferencias  relativas  a  los 
bienes  de  la  quiebra,  y  enajenar,  por  un  precio  alzado,  el  todo  6  parte  de  los  cr6- 
ditos  activos  de  morosa  6  dificil  realizacion,  con  la  misma  autorizacion  del  juez, 
dada  con  citacion  del  faUido.    La  autorizacion  del  juez,  en  estos  casos,  es  apelable. 

Cualquier  acreedor  puede  provocar  esta  autorizacion. 

1044.  Dentro  de  cinco  dias  despues  de  resuelto  que  no  hay  convenio,  el  juez, 
con  informe  de  los  sindicos,  formara  el  estado  de  los  acreedores,  aplieando  las  dispo- 
siciones  especiales  del  presente  Codigo,  y  las  generales  del  Codigo  Civil,  para  esta- 
blecer  la  prelacion  con  que  deben  ser  pagados. 

Los  sindicos  y  los  acreedores  podran  oponerse  al  predicho  estado  dentro  de  los 
ocho  dias  siguientes  a  su  formacion;  y  si  el  juez  no  pudiere  conciliar  las  diferencias, 
decidira  la  cuestion  segtin  los  meritos  de  lo  obrado. 

1045.  Las  unicas  causas  de  preferencia  en  los  pagos  son  los  privilegios  y  las 
hipotecas  legalmente  constituidas.  Los  acreedores  que  no  los  tengan  a  su  favor 
componen  la  masa  quirografaria  y  participan  a  prorrata  de  sus  creditos  en  la  distri- 
bucion  del  producto  libre  de  los  bienes  del  faUido. 

1046.^)  Se  consideraran  como  acreedores  privilegiados,  a  mas  de  los  enume- 
rados  en  el  articulo  2456  del  Codigo  Civil,  los  siguientes:  1.°  Los  de  los  acreedores 
indicados  en  el  articxilo  618  del  presente  Codigo  sobre  el  precio  de  la  nave  com- 
prendida  en  el  activo  de  la  quiebra  del  propietario;  —  2.°  Los  de  los  acreedores 
por  prima  de  aviso,  gratificacion  y  costos  de  salvamento  sobre  las  mercaderias  y 
demas  objetos  salvados;  —  3.°  El  del  cargador  sobre  las  bestias,  carruajes,  barcas, 
aparejos  y  demas  instrumentos  principales  y  accesorios  del  transporte  terrestre, 
por  las  indemnizaciones  a  que  haya  lugar,  en  razon  del  mismo  transporte ;  —  4.  °  El 
dueno  de  la  nave  sobre  el  cargamento  de  la  nave,  por  los  fletes,  capa,  indem- 
nizaciones que  deba  el  fletador,  y  sobre  los  objetos  que  el  pasajero  introduzca  en 
la  nave,  por  el  pasaje  y  los  gastos  que  causare  en  el  viaje;  —  5.°  El  prestador  a 
riesgo  maritimo,  sobre  la  carga  que  garantiza  el  pr^stamo;  y  —  6.°  El  del  asegurador 
por  la  prima,  sobre  los  objetos  asegurados.  Concurriendo,  en  caso  de  salvamento, 
un  prestador  a  la  gruesa  por  su  capital  y  un  asegurador  por  la  cantidad  asegurada, 
ser  an  graduados  en  la  forma  que  prescribe  el  articulo  834;  y  —  7.°  Los  de  los 
acreedores  por  costos  de  construccion,  reparacion  6  conservacion,  mientras  la  cosa 
en  que  ban  sido  invertidos  existe  en  poder  de  la  persona  por  cuya  cuenta  se 
hubieren  hecho  los  costos. 

Esta  disposici6n  no  comprende  los  costos  de  construccion  6  reparacion  de  la 
nave,  graduados  en  el  numero  1.°  de  este  articulo. 

1047.  No  sera  a  cargo  de  la  quiebra  el  servicio  de  los  abogados,  apoderados  6 
agentes  judiciales  que  empleare  cada  acreedor  en  el  procedimiento  de  quiebra. 

Tampoco  lo  sera  el  de  los  que  empleare  el  fallido,  sino  en  cuanto  se  califique 
defensa  necesaria  por  el  Juzgado  de  Comercio,  el  que  estimara  lo  que  deba  pagarse. 

1048.  El  acreedor  por  obligaciones  suscritas,  endosadas  6  garantizadas  soli- 
dariamente  por  personas  que  luego  hayan  quebrado,  sera  admitido  en  todas  las 
quiebras  por  el  valor  total  de  su  credito;  y  participara  de  los  dividendos  que  cada 
una  de  eUas  de,  hasta  su  completo  pago. 

Ningun  recurso  tienen  unas  contra  otras  las  quiebras  de  los  coobligados  por 
razon  de  dividendos  pagados,  sino  cuando  la  suma  de  estos  dividendos  excede  el 
monto  del  principal  y  los  accesorios  de  la  acreencia.   En  tal  caso,  el  exceso  sera  de- 

1)  El  Art.  2456  del  Codigo  Civil  dice  asi:  Art.  2456.  A  la  segiinda  clase  de  cr6ditos 
pertenecen  los  de  las  personas  que  enseguida  se  enumeran:  1.°  El  posadero  sobre  los  efectos 
del  deudor  introduoidos  por  6ste  en  la  posada,  mientras  permanezcan  en  ella  y  hasta  el  valor 
de  lo  que  se  deba  por  alojamiento,  expensas  y  danos.  —  2.°  El  acarreador  6  empresario  de 
transportes  sobre  los  efectos  aearreados,  que  tengan  en  su  poder  6  en  el  de  sus  agentes  6  de- 
pendientes,  hasta  el  valor  de  lo  que  se  deba  por  acarreo,  expensas  y  danos;  con  tal  que  dichos 
efectos  scan  de  la  propiedad  del  deudor.  Se  presume  que  son  de  la  propiedad  del  deudor  los 
efectos  introducidos  por  61  en  la  posada,  6  aearreados  de  su  cuenta.  —  3.  °  El  acreedor  prendario 
sobre  la  prenda. 
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The  sale  of  movable  and  real  property  shall  be  made  by  pubhc  auction  with  the 
formahties  which  are  observed  in  the  case  of  real  property  in  accordance  with  the 
provisions  of  the  Code  of  Civil  Procedure. 

1043.  The  assignees  may  compromise,  with  the  authority  of  the  Commercial 
Judge,  and  notwithstanding  any  opposition  of  the  bankrupt,  aU  disputes  regarding 
the  property  of  the  estate,  and  ahenate  for  a  round  sum  with  the  hke  authority 
of  the  Judge,  given  after  citation  of  the  bankrupt,  all  or  part  of  the  assets  of  pro- 
longed or  difficult  realization.  The  authority  of  the  Judge  in  such  cases  is  subject 
to  appeal. 

Any  creditor  can  apply  for  such  authorization. 

10*4.  Within  five  days  after  the  decision  that  there  is  no  arrangement,  the 
Judge,  on  the  report  of  the  assignees,  shall  form  the  list  of  creditors,  applyiug  the 
special  provisions  of  this  Code  and  the  general  provisions  of  the  Civil  Code  to  fix 
the  order  of  priority  in  which  they  are  to  be  paid. 

The  assignees  and  the  creditors  can  oppose  the  said  Hst,  within  eight  days 
following  its  formation ;  and  if  the  Judge  cannot  arrange  the  disputes,  he  shall  decide 
the  questions  according  to  the  merits. 

1045.  The  sole  grounds  for  preferential  payment  are  charges  and  mortgages 
legally  constituted.  The  creditors  who  have  none  in  their  favour  compose  the  body 
of  ordinary  creditors,  and  share  in  proportion  to  their  claims  in  the  distribution  of 
the  free  proceeds  of  the  property  of  the  bankrupt. 

1046^).  The  following  shall  be  considered  as  preferential  claims,  in  addition 
to  those  mentioned  in  Article  2456  of  the  Civil  Code:  1.  Those  of  the  creditors  in- 
dicated in  Article  618  of  this  Code,  as  regards  the  price  of  the  ship  comprised  in 
the  assets  of  the  bankruptcy  of  the  owner;  —  2.  Those  of  the  creditors  for  remunera- 
tion for  reports,  rewards  and  expenses  of  salvage,  as  regards  merchandise  and  other 
objects  salved ;  —  3.  That  of  the  forwarder,  as  to  the  beasts,  carts,  ships,  equipment 
and  other  principal  and  accessory  instruments  of  land  transport,  for  the  damages 
which  have  been  incurred  by  reason  of  such  transport;  —  4.  Those  of  a  shipowner 
on  the  ship's  cargo,  for  freight,  primage  or  hat  money,  and  damages  which  the 
freighter  owes,  and  on  the  objects  which  a  passenger  brings  on  the  ship,  for  the 
passage  money  and  expenses  caused  by  the  voyage;  —  5.  Those  of  a  lender  on 
maritime  risks,  on  the  cargo  which  secures  the  loan;  and  —  6.  That  of  an  insurer 
for  the  premium,  on  the  objects  insured.  If  in  the  case  of  salvage  there  appear  a  bot- 
tomry creditor  for  his  capital  and  an  insurer  for  the  amount  insured,  they  wiU  be  ranked 
in  the  manner  prescribed  in  Art.  834;  and  —  7.  Those  of  creditors  for  the  cost  of 
construction,  repair  or  preservation,  while  the  object  to  which  it  has  been  devoted 
exists  in  the  power  of  the  person  for  whose  account  they  have  incurred  the  cost. 

This  provision  does  not  include  the  cost  of  construction  or  repair  of  ships, 
classed  in  No.  1  of  this  Article. 

1047.  The  services  of  advocates,  attorneys  or  law  agents  shall  not  be  at  the 
charge  of  the  estate,  where  employed  by  any  creditor  in  the  bankruptcy  proceedings. 

Nor  shall  be  those  of  such  as  are  employed  by  the  bankrupt,  except  so  far 
as  a  defence  is  considered  necessary  by  the  Commercial  Court,  which  shall  estimate 
what  ought  to  be  paid. 

1048.  A  creditor  in  respect  of  obhgations  subscribed,  indorsed  or  guaranteed 
jointly  and  severally  by  persons  who  may  afterwards  be  made  bankrupt,  shall  be 
admitted  in  each  bankruptcy  at  the  total  amount  of  his  claims  and  shall  share  m 
the  dividends  which  each  one  of  them  furnishes,  up  to  full  payment. 

The  estates  of  the  co-obUgors  have  no  recourse  one  against  the  other  by  reason 
of  dividends  paid,  except  when  the  total  of  such  dividends  exceeds  the  amount 
of  the  capital  and  accessories  of  the  claim.   In  such  case  the  excess  shall  be  restored 

1)  Art  2456  of  the  Civil  Code  says:  Art.  2456.  To  the  second  class  of  claims  belong  those 
of  persons  hereafter  mentioned:  1.  The  innkeeper,  over  the  effects  of  the  debtor  which  the  latter 
has  brought  into  the  inn,  so  long  as  they  remain  in  it,  and  up  to  the  value  of  what  is  owmg  for 
lodging,  expenses  and  damages;  —  2.  The  carrier  or  transport  agent  over  the  effects  carried, 
which  are  in  his  power  or  that  of  his  agents  or  servants,  up  to  the  value  of  what  is  owing  for 
carriage,  expenses  and  damages;  presuming  that  the  said  effects  are  the  property  of  the  debtor. 
It  is  presumed  that  the  effects  brought  by  the  debtor  into  the  inn  or  carried  for  his  account,  are 
his  property;  —  3.  The  pledgee  as  regards  the  pledge. 
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vuelto,  segun  la  naturaleza  y  orden  de  las  respectivas  obligaoiones,  a  las  quiebras 
de  los  coobUgados  que  tengan  a  los  otros  por  garantes. 

1049.  El  acreedor  por  obligaoiones  sofidarias,  que  antes  de  la  quiebra  hubiere 
recibido  de  un  fiador  6  coobligado  alguna  parte  de  su  cr6dito,  sera  admitido  en  el 
concurso  del  fallido  por  lo  que  se  le  quede  debiendo,  y  conservara  su  derecho  contra 
el  coobligado  6  fiador  por  la  misma  suma. 

El  fiador  6  coobligado  que  haya  hecho  el  pago,  sera  admitido  en  la  masa  por 
lo  que  haya  pagado  en  descargo  del  fallido. 

1050.  Despufe  de  admitido  en  el  pasivo  de  la  quiebra  el  credito  garantizado 
con  prenda,  podran  los  sindicos  con  autorizacion  del  juez  recoger  la  prenda  satis- 
faciendo  la  deuda. 

Si  la  prenda  fuere  vendida  a  solicitud  del  acreedor,  el  exceso  del  precio  sobre 
la  deuda,  si  lo  hubiere,  sera  recibido  por  los  sindicos  para  la  masa  quirografaria. 

1051.  Despues  de  admitidos  los  acreedores  privilegiados  sobre  los  bienes 
muebles,  el  juez  podra  autorizar  A  los  sindicos  para  pagarles  con  los  primeros  fondos 
recaudados. 

1052.  Cuando  la  distribucion  del  precio  de  los  bienes  especialmente  afectos 
a  privilegio  6  hipoteca,  fuere  hecha  antes  6  al  mismo  tiempo  que  la  del  precio  de  los 
otros  bienes,  los  acreed.ores  privilegiados  6  hipotecarios  que  no  hayan  sido  pagados 
por  entero  con  el  precio  de  los  bienes  que  les  estan  especialmente  afectos,  concurriran 
con  los  otros  acreedores  sobre  los  demas  bienes  en  proporcion  de  lo  que  se  les  quede 
debiendo. 

1053.  Si  una  6  mas  distribuciones  del  producto  de  los  bienes  que  no  esten  especial- 
mente afectos  a  privilegio  6  hipoteca,  precedieren  a  la  distribucion  del  precio  de 
los  que  lo  esten,  los  acreedores  privilegiados  6  hipotecarios  participaran  de  las  re- 
particiones  en  proporcion  de  la  totahdad  de  sus  creditos,  a  reserva  de  lo  dispuesto 
en  los  articulos  siguientes. 

1054.  Despues  de  vendidos  los  bienes  especialmente  afectos  a  privilegio  q 
hipoteca,  los  acreedores  privilegiados  6  hipotecarios,  i,  quienes  corresponda  el  pago 
integro  de  sus  creditos  con  el  precio  de  la  venta,  solo  recibiran  de  este  precio  lo 
que  se  les  quede  debiendo,  deducido  de  su  credito  total  lo  que,  segun  el  articulo 
anterior,  hubieren  recibido  del  producto  de  los  otros  bienes.  Las  sumas  asi  retenidas 
no  se  apUcaran  a  los  otros  privilegiados  6  hipotecarios,  sobre  los  mismos  bienes, 
colocados  en  orden  inferior  a  aqueUos,  sino  se  restituiran  a  la  masa  quirografaria. 

Los  acreedores  privilegiados  6  hipotecarios  que  no  alcanzaren  a  cubrirse  con  el 
precio  de  los  bienes  que  les  estan  afectos,  sino  de  parte  de  sus  creditos,  participaran, 
en  las  distribuciones  del  producto  de  los  otros  bienes,  en  proporcion  de  lo  que  se  lea 
quede  debiendo,  deduciendo  del  total  de  su  cr6dito  lo  que  les  toco  del  precio  de  los 
bienes  que  les  estuvieren  afectos;  y  si  algo  hubieren  recibido  demas  segun  sea  la  pro- 
porcion en  las  distribuciones  anteriores  del  precio  de  los  otros  bienes,  se  les  detendra 
de  lo  que  les  corresponda  del  precio  de  los  bienes  especialmente  afectos,  y  se  resti- 
tuira  a  la  masa  quirografaria. 

Los  acreedores  a  quienes  nada  alcanzare  en  el  precio  de  los  bienes  que  les  esten 
especialmente  afectos,  concurriran  por  la  totahdad  de  sus  creditos  en  la  masa  quiro- 
grafaria. 

1055.  Los  sindicos  haran  las  debidas  reparticiones,  despues  de  deducidas  las 
costas,  los  demas  gastos  de  la  quiebra,  y  los  auxilios  ahmenticios  y  gastos  de  defensa 
que  hayan  asignado  al  fallido. 

No  haran  pago  alguno  sin  que  se  les  presente  el  titulo  de  la  acreencia,  en  el  que 
anotaran  las  sumas  que  entreguen  6  hicieren  entregar  en  pago.  Pero  si  no  fuere 
posible  a  algun  acreedor  la  presentacion  de  su  titulo,  el  juez  podra  ordenar  el  pago 
con  vista  del  acta  de  calificacion. 

El  acreedor  firmarA  siempre  recibo  al  margen  del  estado  de  reparticion. 

1056.  La  presentacion  de  los  acreedores  morosos  no  suspendera  la  ejecucion 
de  las  reparticiones  ordenadas  por  el  juez ;  pero  si  se  procediere  a  otras  reparticiones 
estando  pendiente  su  calificacion,  dichos  acreedores  seran  comprendidos  por  las 
sumas  que  provisionalmente  determinare  el  juez;  y  6stas  quedaran  reservadas  hasta 
que  se  termine  la  caUficacion. 

Si  fueren  admitidos  no  podran  reclamar  devolucion  alguna  de  las  reparticiones 
efectuadas;  pero  si  tendran  derecho  a  tomar  de  las  sumas  aun  no  repartidas  los 
dividendos  que  les  habrian  correspondido  en  las  distribuciones  anteriores. 
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according  to  the  nature  and  order  of  the  respective  obligations  to  the  estates  of  the 
co-obligors  who  are  under  guaranty  towards  the  others. 

1049.  A  creditor  in  respect  of  joint  and  several  obUgations  who  before  the 
bankruptcy  has  received  from  a  guarantor  or  co-obUgor  any  part  of  his  claim,  shall  be 
admitted  in  the  bankruptcy  of  the  debtor  in  respect  of  what  remains  due  to  him,  and 
shall  preserve  his  rights  against  the  co-obhgor  or  guarantor  for  the  hke  amount. 

The  guarantor  or  co-obhgor  who  has  made  the  payment  shall  be  admitted  to 
claim  for  what  he  has  paid  in  discharge  of  the  bankrupt. 

1050.  After  a  claim  guaranteed  by  pledge  has  been  admitted  as  a  hability 
of  the  estate,  the  assignees  may,  on  satisfying  the  debt  with  the  authority  of  the 
Judge,  retake  the  pledge. 

If  the  pledge  is  sold  at  the  request  of  the  creditor,  the  excess  of  the  proceeds  over 
the  debt,  should  there  be  any,  shall  be  received  by  the  assignees  of  the  general  estate. 

1051.  After  the  preferential  creditors  have  been  admitted  as  secured  over 
the  movable  property,  the  Judge  may  authorize  the  assignees  to  pay  them  with  the 
first  funds  collected. 

1052.  When  the  distribution  of  the  proceeds  of  property  specially  charged 
or  mortgaged  is  made  before  or  at  the  same  time  as  that  of  the  proceeds  of  the  other 
property,  the  secured  creditors  or  mortgagees  who  have  not  been  paid  entirely  by 
the  proceeds  of  the  property  specially  charged  in  their  favour,  shall  rank  with  the 
other  creditors  as  regards  the  remaining  property  in  proportion  to  what  remains 
owing  to  them. 

1053.  If  one  or  more  distributions  of  the  proceeds  of  the  property  not  specially 
charged  or  mortgaged  should  precede  the  distribution  of  the  proceeds  of  that  which 
is  so,  the  secured  creditors  or  mortgagees  shall  share  in  the  divisions  in  proportion 
to  the  whole  of  their  claims,  subject  to  the  provisions  of  the  following  Articles. 

1054.  After  the  property  specially  charged  or  mortgaged  is  sold,  the  secured 
creditors  or  mortgagees  entitled  to  the  entire  payment  of  their  claims  out  of  the 
proceeds  of  the  sale,  shall  only  receive  from  such  proceeds  that  which  remains  owing 
to  them  after  deducting  from  their  total  claim  that  which  according  to  the  former 
Article  they  have  received  from  the  proceeds  of  the  other  property.  The  sums  so 
retained  shall  not  be  apphed  to  other  secured  creditors  or  mortgagees  in  respect  of 
the  same  property,  ranked  in  order  inferior  to  the  former,  but  shall  be  restored  to 
the  general  estate. 

Preferential  or  secured  creditors  who  are  only  covered  by  the  proceeds  of  the 
property  charged  in  their  favour  as  to  part  of  their  claims,  shall  share  in  the 
distribution  of  the  proceeds  of  the  other  property  in  proportion  to  what  remains 
to  them,  after  deducting  from  the  total  of  their  claims  what  appertains  to  them  of 
the  proceeds  of  the  property  which  is  charged  to  them,  and  if  any  have  received 
more,  according  to  such  proportion,  in  the  prior  distributions  from  the  proceeds 
of  the  other  property,  what  belongs  to  them  of  the  proceeds  of  the  property  specially 
charged  shaU  be  retained  against  them,  and  shall  be  restored  to  the  general  estate. 

Creditors  to  whom  nothing  accrues  of  the  proceeds  of  the  property  which  is 
specially  charged  to  them,  shall  rank  for  the  whole  of  their  claims  against  the  general 
estate. 

1055.  The  assignees  shall  make  the  due  divisions,  after  the  deduction  of  the 
expenses,  the  other  costs  of  the  bankruptcy,  and  the  aUmentary  provision  and  ex- 
penses of  defence  which  may  have  been  assigned  to  the  bankrupt. 

No  payment  shaU.  be  made  unless  the  proof  of  the  claim  is  presented  to  them, 
on  which  they  shall  note  the  sums  they  pay  or  cause  to  be  paid.  But  if  it  should 
not  be  possible  for  any  creditor  to  present  his  proof,  the  Judge  can  direct  payment  on 
view  of  the  record  as  to  classification. 

The  creditor  shall  always  sign  the  receipt  on  the  margin  of  the  list  of  distributions. 

1056.  The  appearance  of  dilatory  creditors  shaU  not  suspend  the  carrying 
ont  of  the  distributions  ordered  by  the  Judge;  but  if  other  distributions  are 
proceeded  with  whilst  their  classification  is  pending,  such  creditors  shall  be  in- 
cluded for  the  sums  which  the  Judge  shall  provisionally  fix,  and  they  shall  be  re- 
served until  the  classification  is  finished. 

If  they  are  be  admitted,  they  cannot  claim  restitution  of  any  of  the  distri- 
butions made;  but  they  shall  have  the  right  to  take  from  the  sums  not  yet  distri- 
buted the  dividends  which  belonged  to  them  in  the  former  distributions. 
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1057.  Al  ordenarse  las  reparticiones,  se  mandara  tambi^n  que  se  reserve  la 
cuota  correspondiente  a  los  acreedores  domiciliados  fuera  del  Ecuador,  cuyos  ter- 
minos  de  comparencia  no  esten  aun  vencidos ;  y  si  pareciere  al  juez  que  alguno  de  estos 
cr^ditos  no  esta  colocado  con  exactitud  en  el  balance,  podra  ordenar  que  se  reserve 
mayor  suma. 

Vencidos  los  terminos  senalados  para  comparecer  sin  que  hayan  ocurrido  a 
la  calificacion  de  sus  cr^ditos,  las  cantidades  reservadas  seran  repartidas  entre  los 
acreedores  reconocidos. 

1058.  Tambien  se  reservaran  las  porciones  que,  a  juicio  del  juez,  puedan  corres- 
ponder  a  los  acreedores  cuya  calificacion  este  controvertida. 

1059.  Es  apelable  la  fijacion  de  la  cantidad  que  haga  el  juez  en  los  casos  de 
los  dos  articulos  anteriores. 

1060.  Los  sindicos  presentaran  al  Juez  de  Comercio,  todos  los  meses,  un 
estado  del  ingreso,  egreso,  existencia  de  los  fondos  de  la  quiebra,  y  una  noticia  de 
los  gastos  que  hayan  de  hacerse.  El  Juez  ordenara,  si  ha  lugar,  una  repartici6n  entre 
los  acreedores,  fijara  la  cantidad,  y  cuidara  de  que  todos  los  acreedores  scan  ad- 
vertidos. 

1061.  Concluida  que  sea  la  hquidacion,  seran  convocados  los  acreedores  y  el 
faUido  para  el  examen  de  la  cuenta  general  de  los  sindicos. 

En  esta  junta  exigira  el  juez  a  los  acreedores  informe  sobre  si  el  faUido  es  ex- 
cusable 6  no ;  y  se  consignaran  en  el  acta  los  pareceres  y  observaciones  de  los  acree- 
dores. 

Concluida  esta  reunion,  el  concurso  queda  disuelto;  y  los  acreedores  recobran 
el  derecho  de  proceder  individualmente  en  el  ejercicio  de  sus  acciones. 

1062.  El  Juez  hara  sacar  copia  de  todo  lo  que  tenga  relacion  con  la  conducta 
del  faUido,  y  la  remitira  al  Juez  de  Letras  respectivo,  para  que  este  declare  si  dicho 
faUido  es  6  no  excusable. 

1063.  El  faUido  que  fuere  declarado  excusable  tendra  derecho  al  beneficio 
de  competencia. 

Titulo  X.  De  los  recursos  contra  las  decisiones  dadas  en  los  juicios  de  quiebra. 

1064.  La  revocatoria  de  los  autos  en  que  se  niegue  6  se  haga  la  declaraci6n 
de  quiebra,  6  se  fije  la  epoca  de  la  cesacion  de  los  pagos,  debe  pedirse  ante  el  mismo 
juez  que  los  dicto. 

El  faUido  y  los  acreedores  domicihados  en  el  lugar  del  juicio,  pueden  pedirla 
dentro  de  tres  dias  despues  de  expedido  el  auto  que  niegue  la  declaracion  de  quiebra, 
6  de  pubUcado  en  los  terminos  prescritos  en  el  articulo  970,  jlos  que  declaren  la 
quiebra  6  fijen  la  epoca  de  la  cesacion  de  los  pagos. 

Los  acreedores  domicihados  fuera  del  lugar  del  juicio,  podran  pedir  la  revo- 
catoria del  auto  que  declare  la  quiebra  6  fije  la  epoca  de  la  cesacion  de  los  pagos, 
hasta  el  dia*'seiialado  para  la  cahficacion  de  los  creditos. 

Los  demas  terceros  interesados  podran  oponerse  a  los  efectos  de  esa  fijacion 
siempre  que  se  quiera  hacerlos  valer  contra  eUos. 

Las  determinaciones  del  Juez  de  Comercio,  en  los  casos  de  este  articulo,  son 
apelables,  pero  los  que  nieguen  la  revocatoria  de  la  declaratoria  de  quiebra  se  eje- 
cutaran  no  obstante  apelacion. 

1065.  De  las  providencias  que  el  Juez  de  Comercio  dictare  en  la  administra- 
cion  de  la  quiebra  no  se  concedera  apelacion  sino  en  los  casos  expresamente  deter- 
minados  en  este  hbro. 

La  apelacion  se  concedera  solo  en  el  efecto  devolutivo,  y  de  la  resolucion  de 
segunda  instancia  no  habra  otro  recurso  que  el  de  queja. 

1066.  Son  apelables  en  el  efecto  devolutivo  solamente,  el  auto  que  ordena 
el  arresto  del  faUido,  el  que  niega  su  hbertad  y  el  que  la  concede  bajo  fianza. 

Esta  disposici6n  no  tendra  lugar  cuando  el  falhdo  haya  sido  entregado  al  juez 
competente  en  lo  criminal;  pues  desde  entonces  se  observaran  las  prevenciones  del 
Codigo  de  Enjuiciamento  criminales. 

1067.  Se  seguiran  las  reglas  generales  sobre  apelacion  y  demas  recursos  de 
las  sentencias,  autos  y  decretos,  cuando  no  haya  disposicion  especial  en  este  titulo. 

1068.  El  termino  para  apelar  sera  el  de  tres  dias  en  todas  instaneias,  en  todo 
caso  en  que  haya  lugar  al  recurso  en  los  procedimientos  de  quiebra. 


ECUADOR:  BANKRUPTCY.  112 

1057.  When  the  distributions  are  ordered,  it  shall  also  be  directed  that  the 
proportion  corresponding  to  those  domiciled  outside  Ecuador,  whose  times  for 
appearance  have  not  yet  matured,  shall  be  reserved ;  and  if  it  should  seem  to  the 
Judge  that  any  of  such  claims  are  not  stated  accurately  in  the  balance-sheet  he  can 
order  that  a  larger  sum  be  reserved. 

When  the  periods  appointed  for  appearance  have  matured  without  the  classifica- 
tion of  their  claims  having  been  made,  the  amounts  reserved  shall  be  distributed 
between  the  creditors  who  have  proved. 

1058.  There  shall  also  be  reserved  the  portions  which  in  the  opinion  of  the 
Judge  may  belong  to  the  creditors  whose  proofs  are  contested. 

1059.  IVom  the  fixing  of  the  amount  which  the  Judge  may  make  in  the  cases 
of  the  preceding  Articles  there  is  an  appeal. 

1060.  The  assignees  shall  present  to  the  Commercial  Judge  every  month  a 
statement  of  the  payments  in,  the  payments  out,  and  balances  of  the  funds  of  the 
estate  and  a  note  of  the  expenses  which  they  have  incurred.  The  Judge  shall  order, 
if  there  should  be  occasion,  a  distribution  amongst  the  creditors,  shall  fix  the  amoimt 
and  shall  take  care  that  all  the  creditors  are  advised. 

1061.  When  the  liquidation  is  finished,  the  creditors  and  the  bankrupt  shall 
be  convened  for  the  examination  of  the  general  account  of  the  assignees. 

At  that  meeting  the  Judge  shall  require  reports  from  the  creditors  as  to  whether 
the  bankrupt  is  or  is  not  excusable;  and  shall  state  on  the  record  the  views  and 
observations  of  the  creditors. 

When  such  meeting  is  finished,  the  bankruptcy  becomes  closed ;  and  the  creditors 
shall  recover  the  right  of  proceeding  individually  in  the  bringing  of  their  actions. 

1062.  The  Judge  shall  cause  to  be  made  a  copy  of  everjiihing  that  has  relation 
to  the  conduct  of  the  bankrupt  and  shall  send  it  to  the  proper  Judge  so  that  the 
latter  may  declare  if  the  said  bankrupt  is  or  is  not  excusable. 

1063.  The  bankrupt  who  is  declared  excusable  shall  have  the  right  to  the  benefit 
of  a  competence  (heneficium  competentiae). 

Title  X.   Of  Appeals  against  Decisions  given  in  Bankruptcy  Proceedings. 

1064.  The  revocation  of  decrees  in  which  a  declaration  of  bankruptcy  is  refused 
or  made,  or  the  time  of  suspension  of  payment  is  fixed,  must  bo  applied  for  to  the 
same  Judge  as  made  them. 

The  bankrupt  and  the  creditors  domiciled  in  the  place  of  the  proceedings  can 
apply  for  it  within  eight  days  after  the  issue  of  the  decree  which  refuses  the  declara- 
tion, or  of  the  pubhcation,  within  the  periods  prescribed  in  Art.  970,  of  decrees  declaring 
the  bankruptcy  and  fixing  the  time  of  the  suspension  of  payment. 

Creditors  domiciled  outside  the  place  of  proceeding  may  demand  a  revocation 
of  the  decree  of  declaration  of  bankruptcy,  or  fixing  the  time  of  the  suspension  of 
payment,  up  to  the  day  appointed  for  the  classification  of  the  claims. 

Other  interested  third  persons  can  oppose  the  results  of  the  fixing  of  such  time, 
whenever  it  is  desired  to  make  it  available  against  them. 

The  decisions  of  the  Commercial  Judge  in  the  cases  of  this  Article  are  subject 
to  appeal;  but  those  which  refuse  revocation  of  the  declaration  of  bankruptcy  shall 
be  carried  into  execution,  notwithstanding  appeal. 

1065.  From  orders  given  by  the  Judge  in  the  administration  of  the  bankruptcy 
no  appeal  shall  be  allowed  except  in  the  cases  expressly  allowed  in  this  Book. 

The  appeal  shall  only  be  allowed  in  a  devolutive  (restitutional)  effect  and  from 
the  decision  of  second  instance  there  shall  be  no  other  recourse  than  that  of  complaint. 

1066.  The  decree  which  orders  the  arrest  of  the  bankrupt,  whether  it  refuses 
his  freedom  or  grants  it  under  bail,  is  subject  to  appeal  with  devolutive  (restitutional) 
effect  only. 

This  provision  has  no  effect  when  the  bankrupt  has  been  handed  over  to  the 
competent  criminal  Judge ;  from  that  time  the  provisions  of  the  criminal  procedure 
shall  be  observed. 

1067.  The  general  rules  as  to  appeal  and  other  recourses  from  judgments,  orders 
and  decrees,  shall  be  followed  when  there  are  no  special  provisions  in  this  Title. 

1068.  The  period  for  appeal  shall  be  three  days  in  every  case  in  which  an  appeal 
Ues  in  bankruptcy  proceedings. 
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Titulo  XI.    De  la  rehabilitaci6n. 

1069.  El  faUido  que  haya  satisfecho  sus  deudas  integramente,  6  por  lo  menos 
en  la  proporcion  a  que  queden  reducidas  por  el  convenio,  con  los  intereses  y  gastos 
que  sean  de  su  cargo,  tiene  derecho  a  ser  rehabilitado. 

Si  la  quiebra  hubiere  side  de  una  compaiiia  de  comercio,  ninguno  de  los  socios 
podra  ser  rehabUitado  sino  despues  d«  extinguidas  todas  las  deudas  sociales  con 
arreglo  a  este  articulo.  Esta  disposicion  no  comprende  al  socio  con  quien  la  junta 
de  acreedores  haya  hecho  convenio  por  separado. 

1070.  Por  la  rehabilitacion  cesan  todas  las  interdicciones  legales  a  que  por 
la  quiebra  estaba  sometido  el  falMdo. 

1071.  La  rehabilitacion  se  pedira  al  Juez  de  Comercio  de  la  jurisdiccion  en 
que  se  siguio  el  juicio  de  quiebra. 

El  solicitante  presentara  los  comprobantes  de  su  solvencia. 

El  juez  hara  publicar  la  solioitud  por  edictos,  y  por  la  prensa,  si  fuere  posible, 
y  practicara  todas  las  dUigencias  de  reconocimiento  y  mas  necesarisis  para  acre- 
ditar  la  verdad  de  los  heohos;  vencidos  dos  meses  desde  la  fijacion  de  los  edictos, 
resolvera  sobre  la  rehabilitacion. 

La  resolucion  que  la  conceda  se  publicara  en  los  periodicos  oficiales  que  pida 
el  interesado. 

1072.  Los  acreedores  que  no  hayan  sido  integramente  pagados,  y  cualesquiera 
otros  interesados  podran  oponerse  a  la  demanda  de  rehabilitacion  dentro  de  los  dos 
meses  que  seiiala  el  articulo  anterior. 

El  opositor  presentara  con  su  escrito  todos  los  documentos  que  justifiquen  su 
oposicion. 

1073.  No  se  concedera  la  rehabilitacion  a  los  que  no  hubiesen  sido  declarados 
excusables,  sino  cinco  anos  despues  de  haber  cumplido  su  condena,  si  acreditaren 
que  en  este  tiempo  han  observado  una  conducta  irreprensible,  y  que  han  pagado 
sus  deudas  en  los  terminos  prescritos  en  este  titulo. 

1074.  El  quebrado  simplemente  culpable  podra  ser  rehabilitado  con  arreglo 
a  las  disposiciones  anteriores,  despues  que  haya  cumplido  su  condena. 

1075.  El  falHdo  puede  ser  rehabilitado  despues  de  su  muerte. 

Titulo  XII.    De  la  suspension  de  pagos. 

1076.  El  comerciante  que,  poseyendo  bienes  suficientes  para  cubrir  todas  sus 
deudas,  prevea  la  imposibUidad  de  efectuarlo  en  las  fechas  de  sus  respectivos  venci- 
mientos,  podra  constituirse  en  estado  de  suspension  de  pagos,  y  la  deolarara  el  Juez 
de  Comercio  de  su  domicUio,  en  vista  de  «u  manifestacion. 

1077.  Tambien  podra  el  comerciante  que  posea  bienes  suficientes  para  cubrir 
todo  su  pasivo,  presentarse  en  estado  de  suspension  de  pagos  dentro  de  las  cuaren- 
taiocho  horas  siguientes  al  vencimiento  de  una  obligacion  que  no  haya  satisfecho. 

1078.  El  comerciante  que  pretenda  se  le  declare  en  estado  de  suspension  de 
pagos,  debera  acompafiar  a  su  instancia  el  balance  de  su  activo  y  la  proposicion 
de  la  espera  que  sohcite  de  sus  acreedores,  que  no  podra  exceder  de  tres  afios.  Si 
bajo  cualquiera  forma  se  pretendiese  quita  6  rebaja  de  los  cr6ditos,  se  negara  el  Juez 
a  tramitar  la  soHcitud  de  suspension  de  pagos. 


Libro  quinto.    De  la  jurisdicci6n  mercantil. 

(Derogado  de  la  ley  del  22  de  Oct.  de  1909.) 

El  Congreso  de  la  Republica  del  Ecuador 

Considerando: 

\.°  Que  la  institucion  del  fuero  mercantil  ha  producido  en  la  practica  graves 

inoonvenientes  y  embarazos  para  la  administracion  de  justicia;  —  2.°  Que  atenta 

la  forma  de  la  organizacion  judicial  en  la  RepubUca,  aqueUa  institucion  de  objeto; 

Decreta : 

Art.  1.    Derogase  el  ^bro  V.  del  Codigo  de  Comercio. 
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Title  XI.    Of  Discharge  (RehabiUtatioii). 

1069.  The  bankrupt  who  has  wholly  satisfied  his  debts,  or  at  the  least  in  the 
proportion  to  which  they  become  reduced  by  the  scheme  of  arrangement,  with 
interest  and  expenses  which  are  at  his  charge,  has  the  right  to  be  (fischarged. 

If  the  bankruptcy  is  of  a  commercial  partnership,  none  of  the  members  can 
be  discharged  except  after  all  the  partnership  debts  have  been  extinguished  in 
accordance  with  this  Article.  But  this  provision  does  not  include  a  partner  with 
whom  the  body  of  creditors  may  have  made  a  separate  arrangement. 

1070.  By  the  discharge,  all  legal  interdictions  to  which  the  bankrupt  was  subject 
through  the  bankruptcy  cease. 

1071.  The  discharge  shall  be  appUed  for  to  the  Commercial  Court  of  the  juris- 
diction in  which  the  bankruptcy  proceedings  took  place. 

The  applicant  shall  lodge  proofs  of  his  solvency. 

The  Judge  shall  cause  the  appUcation  to  be  pubMshed  by  notices  and  by  the 
press,  if  possible,  and  shall  take  steps  by  inspection  and  other  mesaures  necessary  to 
prove  the  truth  of  the  facts.  When  two  months  have  elapsed  from  the  publication 
of  the  notices,  he  shall  decide  as  to  the  discharge. 

The  decision  which  grants  the  discharge  shall  be  pubhshed  in  the  official  period- 
icals which  the  person  concerned  may  appoint. 

1072.  Creditors  who  have  not  been  fully  paid  and  any  other  persons  interested 
can  oppose  the  appUcation  for  discharge  within  the  two  months  fixed  by  the  preceding 
Article. 

The  objector  shall  present  with  his  apphcation  all  documents  supporting  his 
opposition. 

1073.  Discharge  shall  not  be  granted  to  those  who  have  not  been  declared 
excusable,  until  five  years  after  they  have  fulfilled  their  penalty,  and  only  if  it  is  ascer- 
tained that  during  this  time  they  have  observed  a  blameless  conduct  and  have  paid 
their  debts  in  the  manner  prescribed  in  this  Title. 

1074.  The  merely  culpable  bankrupt  may  be  discharged  in  accordance  with  the 
preceding  provisions,  after  having  fulfilled  his  penalty. 

1075.  The  bankrupt  may  be  discharged  after  his  decease. 

Title  XII.    Of  Suspension  of  Payments. 

1076.  A  merchant  who,  possessing  sufficient  property  to  cover  all  his  debts, 
foresees  the  impossibiUty  of  discharging  the  same  on  the  dates  of  their  respective 
maturities,  may  constitute  himself  in  a  state  of  suspension  of  payment,  and  the  Com- 
mercial Judge  of  his  domicile  shall  declare  it  on  production  of  his  manifestation. 

1077.  The  merchant  who  possesses  sufficient  property  to  cover  his  habihties 
may  also  present  himself  as  in  a  state  of  suspension  of  payment  within  forty-eight 
hours  following  the  maturity  of  an  obhgation  which  he  has  not  satified. 

1078.  The  merchant  who  proposes  to  declare  himself  in  a  state  of  suspension 
of  payment  must  accompany  his  declaration  with  the  balance-sheet  of  his  assets  and 
the  proposal  for  respite  which  he  asks  from  his  creditors,  which  cannot  exceed  three 
years.  If  under  any  pretence  he  proposes  to  cancel  or  reduce  the  claims,  the  Judge 
shall  refuse  to  proceed  with  the  apphcation  for  suspension  of  payment. 


Book  V.    Of  Commercial  Jurisdiction. 

(Repealed  by  the  Law  of  the  22nd  October  1909.) 

The  Congress  of  the  Republic  of  Ecuador 
considering: 
I.  That  the  institiition  of  commercial  procedure  has  in  practice  produced  grave 
inconveniences  and  embarassments  in  the  administration  of  Justice;  —  2.  That, 
pending  the  formation  of  the  judicial  organization  of  the  RepubUc,  having  such 
institution  as  its  object; 
Decrees : 
Art.  1.    Book  V  of  the  Commercial  Code  is  repealed. 
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2.  Los  juicios  mercantiles  se  ventilaran  ante  los  jueces  y  con  los  tramites  y 
recursos  establecidos  para  los  asuntos  civiles. 

3.  Los  Alcaldes  Cantonales  sortearan  entre  si  y  entre  los  Escribanos  del 
respectivo  Canton,  los  juicios  mercantiles  pendientes  en  los  Juzgados  de  Comeroio. 
Sortearan  del  mismo  modo  los  expedientes  terminados  para  que  se  guarden,  previo 
prolijo  inventario,  en  el  archivo  correspondiente. 

4.  La  Matricula  de  los  comerciantes  y  el  Registo  Mercantil  se  Ueveran  en 
la  Oficina  de  Inscripciones  del  Canton. 

5.  Todo  ]o  que  en  el  Codigo  de  Comercio  y  en  cualesquira  leyes  se  diga 
del  Juez  de  Comercio,  se  entendera  referirse  a  los  Alcaldes  Cantonales  y  Jueces 
parroquiales,  segun  la  cuantia  y  la  naturaleza  del  asunto. 

Dado  en  Quito,  Capital  de  la  Reptiblica,  a  veintidos  de  Octubre  de  mil 
novecientos  nueve. 


Leyes  Speciales  de  Oomerciales. 


Ley  de  Bancos. 

(Del  "Registro  Oficial"  N.°  948.) 

El  Congreso  de  la  Republica  del  Ecuador 

Decreta 
La  siguiente  Ley  de  Bancos. 

Art.  1.  Los  Bancos  de  emisi6n,  circulacion  y  descuento  se  estableceran  en  la 
Republica  con  cuatrocientos  mil  sucres  de  capital  suscrito,  por  lo  menos. 

Solo  los  Bancos  que  se  hubieren  establecido  6  se  estlecieraben  legalmente, 
pueden  emitir  billetes. 

Prohibense  los  vales  6  documentos  al  portador,  que  no  consistan  en  cheques, 
esto  es,  libranzas  giradas  contra  un  Banco  establecido  legalmente. 

2.  El  Poder  Ejecutivo,  de  acuerdo  con  el  Consejo  de  Estado,  aprobara  los 
Estatutos  de  los  Bancos  que  se  trate  de  fundar,  si  no  contravienen  a  las  leyes. 

3.  Ningun  Banco  podra  empezar  sus  operaciones  antes  de  tener  en  Caja  el 
50%  de  su  capital  social  en  oro  sellado  de  curso  legal,  y  el  10%  en  moneda  nacional 
de  plata.  Este  requisito  se  observara,  tambien,  cuando  se  aumente  el  capital  con 
que  se  establecio. 

4.  Llenados  los  requisites  exigidos  por  los  articulos  anteriores,  puede  el  Banco 
comenzar  sus  operaciones,   conformandose  en  todo   a  la  presente  ley. 

5.  La  emision  de  billetes  no  excedera  del  duplo  del  capital  suscrito,  ni  la  circu- 
lacion sera  mayor  que  el  duplo  del  valor  efectivo  en  oro,  que  tenga  el  Banco  en 
su  caja,  como  reserva  en  numerario.  Si  en  la  circulacion  hubiere  exceso,  el  Juez 
de  Comercio  ordenara,  a  solicitud  del  Agente  Fiscal,  que  se  lo  recoja  inmediatamente, 
e  impondra  al  Banco  una  multa  igual  a  la  decima  parte  del  exceso,  sin  perjuicio 
de  la  responsabUidad  civil  6  criminal  en  que  incurra  el  Gerente. 

6.  No  se  podra  emitir  billetes  cuyo  valor  sea  menor  de  un  sucre. 

7.  Presentado  un  billete  al  Banco  que  lo  emitio,  para  que  sea  cambiado  por 
metaHco,  lo  sera  precisamente  sin  excusa  ni  reserva  alguna,  bajo  la  multa  a  que 
se  refiere  el  art.  25.  Niugun  portador  de  billetes  podra  ser  obUgado  a  recibir  en 
moneda  de  plata  6  de  vellon  mayor  cantidad  que  la  determinada  por  la  ley  sobre 
monedas,  sea  cual  fuere  la  cantidad  que  quisiere  cambiar  en  metaUco.  Las  sucur- 
sales  estaran  obbgada  a  cambiar  en  numerario,  hasta  concurrencia  de  su  capital, 
los  biQetes  que  el  Banco  principal  hubiere  emitido. 

8.  Para  el  canje  de  BiUetes  por  moneda  metaUca,  cada  Banco  senalara,  de 
acuerdo  con  el  Gobemador,  cuatro  horas  diarias,  por  lo  menos;  fijando  un  aviso 
permanente  en  las  puertas  del  Establecimiento,  para  conocimiento  del  publico. 
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Art.  2.  Commercial  causes  shall  be  tried  before  the  Judges  and  with  the  proceed- 
ings and  appeals  enacted  for  civil  causes. 

3.  The  Cantonal  Magistrates  shall  distribute  amongst  themselves  and  the 
notaries  of  the  respective  Cantons,  causes  pending  in  the  Commercial  Courts.  They 
shall  distribute  also  in  the  same  manner  the  suits  terminated  which  are  in  their  care, 
taking  a  full  inventory  in  the  appropriate  archive. 

4.  The  Ust  of  merchants  and  the  Commercial  Register  shall  be  conducted  in  the 
Registry  Office  of  the  Canton. 

5.  In  every  case,  in  the  Commercial  Code  and  any  other  Laws,  where  the  Com- 
mercial Judge  is  mentioned,  it  shall  be  understood  to  refer  to  the  Cantonal  Magistrates 
and  the  Parochial  Justices  according  to  the  amount  and  the  nature  of  the  case. 

Given  at   Quito,  Capital  of  the  Repubhc,  22  October  1909. 


Special  Comniercial  Laws. 


Banking  Law. 

("Registro  Official"  No.  948.) 


The  Congress  of  the  Republic  of  Ecuador 
Decrees 
The  following  Law  concerning  Banks. 

Art.  1.  Banks  of  issue,  circulation  and  discount  shaU  estabUsh  themselves 
in  the  Republic  with  at  least  four  hundred  thousand  sucres  of  subscribed  capital. 

Only  those  banks  which  are  estabhshed  or  shall  legally  be  estabUshed  can  issue 
notes. 

Notes  of  hand  or  documents  to  bearer,  which  do  not  consist  of  cheques,  that 
is  drafts  drawn  against  a  legally  established  bank,  are  prohibited. 

2.  The  Executive  Power,  in  accord  with  the  Council  of  State,  shall  approve  the 
statutes  (regulations)  of  the  Banks  relating  to  their  estabUshment,  if  they  do  not 
contravene  the  laws. 

3.  No  bank  may  commence  operations  until  it  possesses  in  cash  50  %  of  the 
capital  in  coined  gold,  and  10%  in  national  silver  currency.  This  requisite  shall  also 
be  observed  when  the  capital  with  which  it  was  founded  is  increased. 

4.  When  the  requirements  demanded  by  the  preceding  Articles  have  been  ful- 
filled, it  can  commence  operations,  conforming  always  with  this  present  Law. 

5.  The  issue  of  notes  shall  not  exceed  double  the  subscribed  capital,  nor  shall 
the  circulation  exceed  more  than  double  the  actual  value  in  gold  in  the  hands  of  the 
bank  as  cash  reserve.  If  there  shall  be  an  excess  in  circulation,  the  Commercial 
Judge  shall  order,  on  the  appUcation  of  the  Fiscal  Agent,  that  it  shall  be  immediately 
withdrawn,  and  impose  upon  the  bank  a  fine  equal  to  one  tenth  of  the  excess,  without 
prejudice  to  the  habihty,  civil  or  criminal,  incurred  by  the  management. 

6.  Notes  the  value  of  which  is  less  than  one  sucre  cannot  be  issued. 

7.  When  a  note  is  presented  to  the  bank  which  issued  it,  for  the  purpose  of 
exchanging  it  into  metal,  the  bank  shall  so  exchange  it  with  neither  excuse  nor 
reserve,  under  the  fiae  referred  to  in  Art.  25.  No  bearer  of  notes  shall  be  obhged  to 
receive  in  money,  silver  or  small  alloy  in  greater  quantity  than  that  fixed  by  the 
law  as  to  couiage,  however  large  may  be  the  amount  which  he  wishes  to  change  into 
mtetal.  Branches  are  obhged  to  exchange  into  cash,  up  to  the  amoimt  of  their  capital, 
the  notes  which  the  principal  bank  has  issued. 

8.  For  the  exchange  of  notes  into  cash  every  bank  shall  fix,  with  the  consent 
of  the  Governor,  four  hours  daily  at  least;  affixing  a  permanent  notice  in  the  door- 
ways of  the  establishment  for  mformation  of  the  public. 
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9.  Todo  accionista  es  responsable  con  el  valor  de  su  acci6n  6  acoiones  por  las 
operaciones  del  Banco. 

10.  Las  acciones  de  los  Banoos  son  indivisibles,  y  no  podran  pertenecer  sino 
a  una  sola  persona. 

11.  Las  acciones  no  podran  servir  como  prenda  para  seguridad  de  ningtin 
contrato  que  se  celebre  con  el  mismo  Banco. 

12.  Las  acciones  no  son  embargables  sino  conforme  al  Codigo  de  Comercio. 

13.  Todo  accionista  moroso  en  el  pago  del  dividendo  que  le  corresponda,  satis- 
fara,  como  multa,  el  tres  por  ciento  mensual  de  la  suma  a  que  el  dividendo  monte, 
siempre  que  la  mora  no  pase  de  tres  meses.  Transcurrido  este  plazo,  el  Banco  proce- 
dera  a  vender  en  subasta,  ante  el  Juez  de  Comercio,  la  acci6n  del  deudor  moroso, 
sin  mas  tramite  que  el  de  notificar  previamente  al  deudor. 

14.  Los  Bancos  de  emision  se  limitaran  a  las  siguientes  operaciones:  1.° 
Compra  6  venta  de  plata  u  oro,  acuiiados  6  en  barras;  —  2.°  Giros  de  letras 
de  cambio;  —  3.°  Descuento  de  letras  de  cambio  6  de  otros  titulos  de  cr6dito; 
—  4.°  Depositos;  —  5.°  Prestamos;  y  —  6.°  Adelantos  sobre  mercaderias  en  de- 
posito  6  sobre  cargamentos  asegurados. 

15.  Prohibese  en  especial  A  los  Bancos:  1.°  Tomar  parte,  directa  6  indirecta, 
en  empresas  industriales  y  aun  mercantiles  no  comprendidas  en  las  enumeradas  en 
el  articulo  precedente;  —  2.°  Conservar,  sin  permiso  del  Congreso,  los  bienes  raices 
que  hubieren  adquirido  y  que  no  scan  estrictamente  necesarios  para  la  fundacion 
6  servicio  del  Establecimiento.  Sin  ese  permiso,  estaran  obligados  a  vender  dichos 
bienes  dentro  de  los  cuatro  anos  siguientes  al  dia  en  que  se  hubiere  inscrito  el  titulo 
de  propiedad;  y  —  3.°  Hacer  figurar  en  el  activo  crdditos  contra  personas  cuya 
insolvencia  sea  notoria. 

16.  Si  un  banco  contra viene  d  la  prohibicion  puntualizada  en  el  No.  2.°  del 
articulo  anterior,  pagar^  una  multa  igual  a  la  decima  parte  del  valor  de  los  bienes 
raices  cuya  propiedad  se  conserve  indebidamente ;  y  el  Agente  Fiscal  perseguira 
al  Gerente,  ante  el  Juez  de  Comercio,  para  que,  en  el  acto,  se  proceda  a  vender 
en  subasta  los  sobredichos  bienes. 

17.  Los  Gerentes  y  demas  empleados  de  un  Banco  no  pueden  ser  sus  deu- 
dores,  directa  ni  subsidiariamente,  ni  pueden  negociar  con  el. 

18.  Todo  Banco  tendra  un  fondo  de  reserva,  al  cual  se  destinara  una  parte 
de  las  utiMades,  que  no  podra  ser  menor  del  30  %  de  la  ganancia  Uquida  anual, 
despues  de  deducido  el  dividendo  del  12%  sobre  su  capital  pagado. 

Este  fondo  se  destina:  1.°  A  reparar  las  p6rdidas  del  capital  social;  y  — 
2.  °  A  completar,  cuando  el  Gerente  lo  crea  conveniente,  el  dividendo  del  12%  anual 
sobre  las  cuotas  entregadas  por  los  accionistas. 

19.  El  Gerente  6  Gerentes  son  los  representantes  .ega-es  de  los  Bancos. 

20.  El  Gerente  sera  elegido  por  la  Junta  Genersd,  conforme  a  los  Estatutos; 
y  para  justiticar  que  lo  es,  le  bastara  presentar  el  oficio  que,  suscrito  por  el  Presi- 
dente  y  Secretario  de  la  Jimta  General,  le  antmcie  la  eleccion. 

Cuando  el  Gterente  otorgare  escrituras  pubUcas  u  otros  documentos  autenticos, 
bastara  que  se^  inserte  literalmente  el  contenido  del  sobredioho  oficio. 

21.  Los  Bancos  estaran  bajo  la  inspeccion  y  direooion  de  sus  Gerentes  nom- 
brados  en  conformidad  con  lo  que  prevengan  los  Estatutos. 

22.  Los  Gerentes  del  Banco  cuidaran  de  que  no  se  infrinja  esta  ley  ni  los  Esta- 
tutos del  Establecimiento. 

23.  Los  Gerentes  del  Banco  son  responsables  por  fraude,  ineptitud  6  mala 
conducta  en  el  desempeno  de  su  cargo,  asi  como  por  las  operaciones  que  hipieren 
contrarias  a  esta  ley  6  a  los  Estatutos  del  Establecimiento;  debiendo,  por  con- 
siguiente,  indenmizar  los  perjuicios  que  causaren  al  Banco  y  responder  de  las  obHga- 
ciones  que,  por  esos  actos,  se  hubiesen  contraido  para  con  el  publico. 

24.  El  Gerente  del  Banco  dirigira  al  Gobiemo,  en  los  quince  primeros  dias 
de  cada  mes,  el  estado  del  Establecimiento  en  el  mes  precedente,  para  que  se  publique 
en  el  periocU^co  oficial;  y,  en  los  primeros  treinta  dias  de  cada  ano,  un  resumen  de 
las  operaciones  y  de  la  distribucion  de  los  dividendos  del  ano  vencido. 

Por  cada  dia  de  demora  en  el  cumpUmiento  del  deber  prescrit  oen  el  inciso  anterior, 
se  impondrd  al  Gerente  6  Gterentes  una  multa  de  veinticinco  sucres.    Si  no  se  presen- 
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9.  Every  shareholder  is  responsible  up  to  the  value  of  his  share  or  shares  for 
the  transactions  of  the  bank. 

10.  The  shares  of  the  bank  are  indivisible  and  can  only  belong  to  single  persons. 

11.  The  shares  cannot  be  used  as  a  pledge  by  way  of  security  for  any  contract 
entered  iuto  with  the  same  bank. 

12.  The  shares  cannot  be  sequestrated  except  in  conformity  with  the  Commer- 
cial Code. 

13.  Every  shareholder  who  is  in  arrear  with  his  payments  shall  pay  by  way  of 
penalty  3%  per  month  on  the  amount  of  the  payments  in  arrear,  provided  the  delay 
does  not  exceed  three  months.  If  this  period  is  exceeded,  the  bank  shall  proceed  to 
sell  by  auction,  before  the  Commercial  Judge,  the  share  of  the  debtor  in  delay, 
without  further  steps  than  previous  notice  to  the  debtor. 

14.  Banks  of  issue  are  limited  to  the  following  operations :  1.  Purchase  or  sale 
of  silver  or  gold,  coined  or  ia  bar ;  —  2.  Circulation  of  bills  of  exchange ;  —  3.  Discount 
of  biUs  of  exchange  and  other  documents  of  credit;  —  4.  Deposits;  —  5.  Loans;  and 
6.  Advances  on  merchandise  deposited  or  on  insured  cargoes. 

15.  Banks  are  specially  prohibited  from :  1.  Taking  part,  directly  or  indirectly, 
in  industrial  or  other  undertakings,  not  comprised  or  enumerated  in  the  preceding 
Article;  —  2.  Retaining,  without  the  permission  of  the  Congress,  real  property  which 
they  have  acquired  and  which  is  not  strictly  necessary  for  the  foundation  or  service 
of  the  estabUshment.  Without  such  permission  they  must  sell  the  said  property 
within  four  years  following  the  date  on  which  their  title  of  ownership  is  registered;  or 
—  3.  Allowing  to  appear  among  their  assets,  claims  against  persons  whose  insolvency 
is  notorious. 

16.  If  a  bank  contravenes  the  prohibition  indicated  out  in  No.  2  of  the  preceding 
Article,  it  shall  pay  a  fine  equal  to  one  tenth  of  the  value  of  the  real  property  the 
ownership  of  which  it  has  wrongfully  retained ;  and  the  Fiscal  Agent  shall  prosecute 
the  management  before  the  Commercial  Judge,  with  a  view  to  proceeding  to  sell  the 
said  property  by  auction. 

17.  The  managers  and  other  employees  of  a  bank  may  not  be  its  debtors  either 
directly  or  indirectly,  nor  may  they  carry  on  business  with  it. 

18.  Every  bank  shall  have  a  reserve  fund  to  which  shall  be  placed  a  part  of  its 
profits,  which  may  not  be  less  than  30%  of  the  net  annual  profit  after  the  deduction 
of  a  dividend  of  12%  on  the  paid  up  capital. 

This  fimd  shall  he  used:  1.  To  repair  losses  in  the  capital  of  the  association;  ■ — 
2.  To  complete,  when  the  management  considers  it  convenient,  the  dividend  of 
12%  per  annum  upon  the  amounts  paid  up  by  the  shareholders. 

19.  The  manager  or  managers  shall  be  the  legal  representatives  of  banks. 

20.  The  manager  shall  be  elected  by  the  general  meeting  in  conformity  with  the 
statutes ;  and  to  prove  such  election  it  is  sufficient  to  produce  at  the  office,  subscribed 
by  the  President  and  Secretary  of  the  general  meeting,  the  announcement  of  the 
election.    - 

When  the  manager  issues  public  writings  and  other  authentic  documents,  it 
shall  be  sufficient  if  he  inserts  literally  the  contents  of  the  said  appointment. 

21.  Banks  are  under  the  inspection  and  direction  of  their  managers,  nominated 
in  accordance  with  the  provisions  of  the  statutes. 

22.  Managers  must  take  care  that  neither  this  Law  nor  the  statutes  of  the  esta- 
bhshment  are  infringed. 

23.  The  managers  of  the  bank  are  responsible  for  fraud,  incompetence  or  mis- 
conduct in  the  discharge  of  their  duty,  as  also  for  the  operations  which  they  make 
contrary  to  this  Law  or  to  the  statutes  of  the  establishment ;  they  are  Hable  conse- 
quently to  make  good  the  damage  they  cause  to  the  bank,  and  for  the  obUgations 
which  by  these  acts  they  have  contracted  with  the  pubUc. 

24.  The  manager  of  the  bank  shall  send  to  the  Government,  in  the  first  fifteen 
days  of  the  month,  a  statement  of  affairs  of  the  estabHshment  for  the  preceding 
month,  for  publication  in  the  official  periodical;  and  in  the  first  thirty  days  of  each 
year,  a  resume  of  the  transactions  of  the  bank  and  the  distribution  of  the  dividends 
of  the  preceding  year. 

For  each  day  of  delay  in  fulfilment  of  the  duty  prescribed  in  the  preceding 
clause,  a  fine  of  25  sucres  shall  be  imposed  upon  the  manager  or  managers.    If 
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tasen  los  documentos  predichos  6  se  descubriese  falsedad  en  ellos,  se  pondra  el 
Banco  en  inmediata  liquidacion,  sin  perjuicio  de  pagar  una  multa  de  Pes.  100  & 
Pes.   1000  por  cada  caso  de  contravencion. 

25.  El  Poder  Ejecutivo,  por  medio  de  sus  agentes  6  de  un  comisionado  especial, 
vigilara  las  operaciones  de  los  Bancos  y,  en  particular,  la  emision  y  cambio  de  billetes. 
Si  resultase  que  se  ha  infringido  esta  ley  6  los  Estatutos,  dispondra  que  el  Agente 
Fiscal  persiga  la  infraccion  ante  el  Juez  de  Comercio,  el  cual  podra  imponer  al  Gerente 
6  Gerentes  una  multa  de  Pes.  80  a  Pes.  400. 

Si  el  Fiscal  juzgare  que  se  ha  incurrido  en  responsabilidad  criminal,  perseguira 
la  infraccion  ante  el  Juez  Letrado. 

26.  Toda  reforma  de  los  Estatutos  se  pondra  en  conocimiento  del.  Poder  Ejecu- 
tivo, el  cual  podrd  aprobarla,  con  acuerdo  del  Consejo  de  Estado,  si  no  se  contra- 
viniere  a  la  ley. 

27.  Los  Bancos  establecidos  y  que  en  adelante  se  establecieren,  pueden  poner 
Sucursales  y  Agencias  donde  les  convenga,  bajo  la  vigilancia  y  responsabilidad 
de  los  Establecimientos  principales. 

28.  Los  Bancos  pagaran  la  contribucion  general  sobre  el  monto  total  de  su 
emision. 

29.  Todas  las  multas  de  que  habla  esta  ley,  se  impondran  por  el  Juez  de 
Comercio,  quien  dara  aviso  inmediato  al  Tesorero  de  Hacienda,  para  su  recaudacion. 

30.  Toda  demanda  contra  el  Banco,  6  de  este  contra  sus  deudores,  sobre 
operaciones  bancarias,  sera  ventilada  ante  el  Juez  Consular  de  Comercio,  en  con- 
formidad  con  las  leyes  mercantiles. 

31.  Las  disposiciones  del  Codigo  de  Comercio  se  apUcaran  en  todo  lo  que 
no  estuviere  expresamente  determinado  por  la  presente  ley. 

32.  La  multas  de  que  hablan  los  articulos  24  y  25  seran  para  fondos  de  la 
Hacienda  pubUca. 

33.  Los  Bancos  que  existen  actualmente  quedan  sujetos  a  todas  las  disposi- 
ciones de  esta  ley,  exceptuandose  lo  dispuesto  en  el  art.  2.° 

34.  Quedan  d.erogadas  todas  las  leyes  sobre  Bancos  de  emision,  aunque  no 
fueren  contrarias  a  la  presente.. 

Dada  en  Quito,  Capital  de  la  Republica,  a  cinco  de  Noviembre  de  mil  ochocientos 
noventa  y  ocho. 


Autos  de  ejecuci6n. 

El  procedimiento  para  los  juicios  ejecutivos  mercantUes  es  el  mismo  que  para 
los  juicios  civQes  comunes  pero  con  la  diferencia  de  que  todos  los  terminos  se  reducen 
4  la  mitad.  Presentada  la  demanda,  si  el  Juez  encuentra  que  el  titvlo  es  ejecutivo, 
expide  el  correspondiente  auto  de  pago,  con  el  cual  se  oye  al  ejecutado,  dentro  del 
termino  de  dos  dias  si  el  ejecutado  no  opone  excepciones  suficientes  a  destruir  la 
demanda  del  actor  6  sino  cumple  su  obUgacion,  se  expide  sentencia  de  trance  y 
remate.  Si  contra  esta  sentencia  no  se  interpone  recurso  legal,  dentro  de  dos  dias, 
6  si  el  ejecutado  no  la  obedece,  se  expide  mandamiento  de  ejecucion  y  se  procede 
al  embargo  de  bienes,  el  cual  se  hace  con  preferencia  en  los  bienes  que  denuncie  el 
deudor  y  en  caso  de  no  denunciar  este  bienes  6  en  caso  de  no  ser  suficientes  los 
denunciados  se  procede  al  embargo  de  otros  siguiendo  este  orden :  la  hipoteca  especial, 
los  bienes  muebles,  los  bienes  raices,  los  derechos  y  acciones. 

La  ley  mercantil  establece  en  pro  de  la  celeridad  de  las  ejecuciones  algunas 
ventajas  para  el  actor  que  no  son  conocidas  en  el  procedimiento  civil  comtin ;  asi, 
en  casos  urgentes  el  Juez  puede  acortar  el  termino  de  contestar  la  demanda  de  un 
dia  para  otro  y  aun  ordenar  que  el  demandado  se  presente  en  el  acto  para  contestarla 
verbalmente  obligandole  por  la  fuerza  si  se  resistiere  e  imponiendole  un  arresto 
de  uno  a  tres  dias  si  hubiere  m6rito  para  eUo.  En  los  casos  de  urgencia  puede  tambien 
el  juez  ordenar  embargos  provisionales  de  bienes  muebles  y  prohibicion  de  enajenar 
inmuebles  y  segiin  el  caso  exigir  que  el  demandante  afiance  6  compruebe  sol- 
vencia  suficiente  para  responder  de  las  resultas  del  embargo.  Estas  providencias 
que  se  expiden  para  casos  urgentes  se  ejecutan  no  obstante  apelacion.  Los  embar- 
gos se  hacen  por  el  duplo  del  valor  de  la  deuda  y  en  los  remates  se  admiten  posturas 
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the  said  documents  are  not  presented,  or  falsification  is  discovered  in  them,  the  bank 
shall  immediately  be  placed  in  liquidation,  without  prejudice  to  the  payment  of  a 
fine  of  from  100  to  1000  pesos  for  each  case  of  contravention. 

25.  The  Executive  Power,  through  the  medium  of  its  agents  or  of  a  special 
commission,  shall  watch  over  the  operations  of  banks,  and  in  particular,  the  issue 
and  exchange  of  notes.  If  it  appears  that  this  Law  or  the  statutes  have  been  in- 
fringed, it  shall  instruct  the  Fiscal  Agent  to  prosecute  the  infraction  before  the  Com- 
mercial Judge,  who  may  impose  upon  the  manager  or  managers  a  fine  of  from  80  to 
400  pesos. 

If  the  Fiscal  shall  consider  that  criminal  responsibiUty  has  been  incurred,  he 
shall  prosecute  the  infraction  before  the  proper  Judge. 

26.  Every  alteration  of  the  statutes  shall  be  brought  to  the  notice  of  the  Execu- 
tive Power,  who  may  approve  the  same,  with  the  consent  of  the  Council  of  State,  if 
it  does  not  contravene  the  law. 

27.  Banks  already  estabhshed,  and  those  estabhshed  in  future,  can  set  up 
branches  and  agencies  where  convenient,  under  the  superintendence  and  responsibiUty 
of  the  principal  estabUshments. 

28.  Banks  shall  pay  the  general  contribution  upon  the  total  amount  of  their 
issue. 

29.  AU  fines  mentioned  by  this  Law  shall  be  imposed  by  the  Commercial  Judge, 
who  shall  give  immediate  notice  to  the  Finance  Treasurer,  to  enable  him  to  collect 
them. 

30.  Every  claim  against  the  bank,  or  of  the  latter  against  its  debtors,  relating 
to  banking  transactions,  shall  be  brought  before  the  Commercial  Judge  in  conformity 
with  the  Commercial  Laws. 

31.  The  provisions  of  the  Commercial  Code  shall  apply  to  everything  not  speci- 
fically provided  for  by  this  Law. 

32.  The  fines  mentioned  in  Arts.  24  and  25  shall  go  to  the  funds  of  the  pubHc 
Treasury. 

33.  Banks  now  actually  existing  shall  be  subject  to  all  the  provisions  of  this 
Law,  except  the  provision  of  Art.  2. 

34.  All  the  Laws  as  to  banks  of  issue  are  repealed,  although  they  may  not  be 
contrary  to  the  present  Law. 

Given  in  Quito,  Capital  of  the  RepubUc,  the  5th  November,  eighteen  hundred 
and  ninety  eight. 


Decrees  of  Execution. 

The  procedure  for  commercial  executive  judgments  is  the  same  as  that  for  or- 
dinary civil  suits,  but  with  the  difference  that  all  periods  or  spaces  of  time  are  reduced 
by  one  half.  When  the  action  is  presented,  if  the  Judge  finds  that  the  title  is  executive, 
he  issues  the  proper  order  to  pay. 

Thereupon  the  person  hable  to  execution  is  notified,  and  if  he  does  not  within 
two  days  raise  defences  sufficient  to  destroy  the  action  of  the  plaintiff,  or  if  he 
does  not  comply  with  his  liabiHty,  an  order  for  sale  by  pubUc  auction  is  issued.  If  no 
appeal  is  made  against  this  judgment  within  two  days,  or  if  the  defendant  does  not 
obey  it,  the  order  for  execution  is  issued  and  steps  are  taken  for  seizure  of  the  goods, 
which  is  made  for  preference  on  the  goods  indicated  by  the  debtor,  or,  in  case  those 
indicated  are  not  sufficient,  others  are  seized  in  the  following  order:  goods  specially 
mortgaged,  movable  goods,  real  property,  choses  in  action  and  shares. 

The  Commercial  Law  establishes  with  a  view  to  celerity  of  executions,  some 
advantages  for  the  plaintiff,  not  recognized  in  ordinary  civil  procedure;  e.g.  in  urgent 
cases  the  Judge  may  shorten  the  term  for  replying  to  the  plaint  from  one  day  to 
another  and  may  even  require  that  the  defendant  shall  present  himself  immediately 
to  reply  verbally,  subjecting  him  to  force  if  he  resists,  and  imposing  an  arrest  of 
from  one  to  three  days  if  there  is  any  reason  for  it.  In  cases  of  urgency  the  Judge 
can  also  order  provisional  attachments  on  movable  goods,  and  prohibition  of  aUena- 
tions  of  real  property;  and  as  the  case  may  require,  that  the  defendant  should  give 
security  or  prove  solvency  sufficient  to  cover  the  results  of  the  seiziu-e.  Such  steps 
as  are  taken  in  urgent  cases  are  to  be  executed  notwithstanding  appeal.  Seizures 
are  made  for  double  the  value  of  the  debts,  and  in  auction  sales  bids  are  admitted 
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hasta  por  mitad  del  valor  de  la  tasacidn;  ventajas  todas  establecidas  en  pro  de 
los  acreedores  mercantiles. 

Anteriormente  se  conocia  en  el  Ecuador  la  prision  por  deudas,  cuando  el 
deudor  no  pagaba  ni  presentaba  bienes  conocidos  y  suficientes  para  cubrir  la 
deuda  6  no  presentaba  nador.  La  prision  hoy  solo  se  impone  por  causa  de  las  costas 
procesales. 


Costas. 


Condenado  el  deudor  6  el  que  es  vencido  en  el  juicio  al  pago  de  las  costas  pro- 
cesales, se  pasa  el  proceso  al  funcionario  judicial  que  se  llama  el  tasador  de  costas, 
el  cual  liquida  el  monto  del  valor  de  las  costas.  Liquidadas  6stas  se  pone  la  tasacion 
en  conocimiento  del  deudor  6  condenado,  con  el  plazo  de  veinticuatro  horas, 
dentro  del  cual  puede  presentar  las  observaciones  que  tuviere  a  bien.  Si  las  presenta 
resolvera  el  Juez  sobre  ellas  breve  y  sumariamente.  De  lo  contrario  ordena  el  pago 
inmediato  del  valor  de  las  costas,  de  suerte  que  si  el  deudor  no  paga,  puede  ser 
reducido  a  prision,  hasta  que  las  pague.  Asl,  pues,  si  tiene  lugar  por  la  deuda  de 
costas  la  prision  del  deudor. 

Respecto  de  los  honorarios  de  los  abogados  defensores,  el  valor  de  eUos  entra 
tambien  en  el  de  las  Costas,  pero  el  deudor  condenado  puede  pedir  al  Juez  6  al 
Tribunal  superior,  ante  el  cual  el  proceso  hubiere  subido,  la  reduccion  de  esos  hono- 
rarios, cuando  el  monto  de  6stos  pareciere  excesivo. 


Ley  que  reglamenta  el  Servieio  Consular. 

La  Convenci6n  Nacional  del  Ecuador, 

Deer  eta : 

Titulo  I.     Del   establecitniento  de  Consulados  y  del  nombramiento 

de  Cdnsules. 

Art.  1.  Habra  establecimientos  consulares  en  los  paises  extranjeros  con  quienes 
la  RepiibHca  mantenga  relaciones  comerciales,  siempre  que  hubiere  derecho  a 
hacerlo  por  tratados,  convenciones  6  practicas  intemacionales. 

2.  El  establecimiento  de  consulados  tiene  por  objeto  prestar  la  proteccion 
que  el  Estado  debe  dispensar,  en  el  exterior,  a  sus  nacionales  en  sus  personas  y 
bienes,  y  favorecer  y  fomentar  la  navegacion  y  comercio  del  Ecuador. 

3.  El  establecimiento  de  consulados  y  el  nombramiento  de  los  empleados  que 
hayan  de  servirlos,  corresponden  al  Presidente  de  la  Republica.  Los  empleados 
consulares,  cualquiera  que  sea  su  clase,  son  amovibles  a  voluntad  del  Poder  Ejecutivo. 

4.  Los  establecimientos  consulares  serdn:  Consulados  Generales,  Consulados 
particulares  6  Viceconsulados. 

5.  Solo  podra  establecerse  im  Consulado  General  para  cada  Nacion. 

El  Presidente  de  la  RepubHca  podra,  sinembargo,  establecer  mas  de  un  Consul 
Gteneral  para  los  dominios  de  una  misma  Nacion,  cuando  6stos  fueren  demasiado 
extensos,  6  distantes  unos  de  otros,  6  la  conveniencia  del  comercio  entre  las  dos 
naciones  6  otras  circunstancias  especiales  lo  exigieren. 

Pero,  en  este  caso,  debera  proceder  con  acuerdo  del  Consejo  de  Estado. 

6.  Los  Consulados  particulares  se  estableceran,  6  para  un  distrito  consular 
determinado,  el  cual  podrd  comprender  varies  puertos  6  plazas  comerciales,  6  para 
un  solo  puerto  6  plaza  de  importancia. 

7.  Podra  nombrarse  Viceconsules  para  un  puerto  6  plaza  comercial  deter- 
minados,  6  para  subrogar,  interinamente,  a  otros  empleados  consulares. 

8.  El  Consul  General  sera  el  jefe  superior  de  los  Consules  6  Viceconsules  que 
fimcionen  en  la  Nacion  para  que  ha  sido  nombrado,  6  en  el  distrito  que  se  le  hubiere 
asignado. 

Los  Consules  particulares  seran  los  jefes  inmediatos  de  los  Viceconsules  que 
fimcionen  en  los  distritos  senalados  a  los  primeros. 
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up  to  half  the  value  of  the  estimate;  all  such  advantages  being  enacted  in  favour  of 
commercial  creditors. 

Formerly,  imprisonment  for  debt  was  recognized  in  Ecuador,  when  the  debtor 
did  not  pay  and  did  not  present  goods  known  and  sufficient  to  cover  the  debt  or 
present  a  guarantor.  To-day  imprisonment  is  only  recognized  in  respect  of  the  costs 
of  suit. 


Costs. 

If  the  debtor  or  the  party  defeated  in  the  suit  is  condemned  to  pay  the  costs  of 
the  suit,  the  process  passes  to  the  judicial  functionary  who  is  known  as  the  Taxing 
Officer,  who  ascertains  the  amount  of  the  costs.  These  being  ascertained,  the  debtor 
or  person  condemned  is  informed  of  the  taxation,  with  24  hours'  notice  within  which 
he  may  make  any  observations  he  may  think  fit.  If  he  should  make  any,  the  Judge 
decides  on  them  shortly  and  summarily.  If  not,  immediate  payment  of  the  costs  is 
ordered  and  if  the  debtor  fails  to  pay,  he  can  be  detained  in  prison  until  he  does  pay. 
In  such  way  then  imprisonment  of  a  debtor  for  his  indebtedness  in  costs  may  occur. 

As  regards  fees  of  defending  advocates,  the  amount  thereof  is  also  included 
among  the  costs,  but  the  debtor  condemned  can  apply  to  the  Judge  or  Superior 
Tribunal  before  which  the  process  was  brought,  for  the  reduction  of  these  fees  when 
the  amount  appears  excessive. 


Law  regulating  the  Consular  Service. 


The  National  Convention  of  Ecuador, 

Decrees: 

Title  I.    As  to  the  Establishment  of  Consulates  and  the  Appointment 

of  Consuls. 

Art.  1.  Consular  officers  shall  be  established  in  those  foreign  countries  with  which 
the  Republic  maintains  commercial  relations,  provided  that  the  right  to  appoint 
them  is  provided  for  by  treaties,  conventions  or  international  usage. 

2.  The  establishment  of  Consulates  has  for  object  the  giving  of  such  protection 
as  the  State  can  dispense  abroad  to  its  subjects,  their  persons  and  property,  and  to 
foster  and  encourage  the  navigation  and  commerce  of  Ecuador. 

3.  The  estabUshment  of  Consulates  and  nomination  of  persons  employed  in 
them  belongs  to  the  President  of  the  RepubHc.  Consular  officers,  whatever  may  be 
their  class,  are  removable  at  the  will  of  the  Executive  Power. 

4.  Consular  estabUshments  are  Consulates  General,  Consulates  and  Vice  Con- 
sulates. 

6.    Only  one  Consulate  General  may  be  estabhshed  for  each  nation. 

The  President  of  the  RepubUc  may  nevertheless  establish  more  than  one  Consulate 
General  for  the  dominions  of  one  nation,  when  these  are  too  extensive  or  distant  from 
one  another  or  when  the  convenience  of  commerce  between  the  two  nations  or  other 
special  circumstances  require  it. 

In  such  case,  however,  he  must  act  with  the  consent  of  the  Council  of  State. 

6.  Ordinary  Consulates  shall  be  established  either  for  a  particular  Consular 
District,  which  may  include  several  ports  or  commercial  locaUties,  or  for  a  single 
port  or  place  of  importance. 

7.  Vice  Consuls  may  be  nominated  for  a  particular  port  or  commercial  locahty, 
or  to  represent  temporarily  other  consular  officers. 

8.  The  Consul  General  shall  be  the  superior  chief  of  the  Consuls  or  Vice  Consuls 
who  act  in  the  country  for  which  they  are  nominated,  or  in  the  district  to  which 
they  have  been  assigned. 

Ordinary  Consids  shaU  be  the  immediate  chiefs  of  the  Vice  Consuls  who  act  in 
the  districts  allotted  to  the  former. 
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9.  El  C6nsul  General,  como  jefe  superior,  tiene  el  derecho  de  yigilar  e  inspec- 
cionar  el  desempeiio  de  los  Consules  y  Viceconsules  que  le  estuvieren  subordinados, 
y  de  prescribirles  la  observancia  de  las  leyes,  reglamentos  e  instrucciones  relativas 
al  servicio  consular.  Debe  tambien  dar  informes  anuales  al  Ministerio  de  Relaciones 
Exteriores  sobre  el  modo  como  llenan  sus  deberes  los  Consules  y  Viceconsules  de 
su  dependencia.  >' 

10.  No  obstante  lo  dispuesto  en  el  articulo  precedente,  los  Consules  y  Vice- 
consules seran  del  todo  independientes  de  los  Consules  Generales  6  Consules  parti- 
culares,  en  el  ejercicio  de  las  funciones  de  jurisdiccion,  autorizacion  de  actas,  legaliza- 
cion  de  documentos,  visitas  de  buques,  etc.,  etc.,  que  les  corresponda  ejercer  en  el 
distrito  consular  6  en  el  puerto  6  plaza  para  que  ban  sido  nombrados. 

11.  Los  Consules  Generales  tendran  la  facultad  de  nombrar  Viceconsules  provi- 
sionales  para  Consulados  6  Viceconsulados,  ya  establecidos,  que  estuvieren  vacantes. 

Pero  deberan  someter  a  la  aprobacion  del  Presidente  dela  Repiiblica  el  nom- 
bramiento  que  hicieren,  y  avisarlo  al  respectivo  Ministro  Diplomatico. 

12.  Los  Consules  Generales,  ademas  del  distrito  general  a  que  se  extiende  su 
autoridad  superior,  ejerceran  en  el  distrito  especial  que  se  les  asignare,  las  funciones 
ordinarias  de  los  Consules. 

13.  Tanto  los  Consules  Generales  como  los  particulares  tendran  la  facultad 
de  nombrar  Agentes  Consulares  para  plazas  mercantiles  6  puertos  comprendidos 
en  su  distrito  especial,  cuando  la  proteccion  a  ecuatorianos  6  a  intereses  ecuatorianos 
lo  exigiere;  pero  el  Agente  Consular  obrara  por  comision  y  encargo  y  bajo  la  respon- 
dibilidad  del  Consul  General  6  particular  que  lo  nombrare,  quien  debera  someter 
sacho  nombramiento  a  la  aprobacion  del  Ministerio  de  Relaciones  Exteriores. 

14.  Las  funciones  de  los  Agentes  Consulares  no  podran  ser  otras  que  las  desig- 
nadas  en  la  comision  que  los  nombra,  y  bajo  ningiin  respecto  saldran  de  los  limites 
de  las  funciones  ordinarias  de  los  Consules  particulares. 

15.  Los  Agentes  Consulares  no  tienen  caracter  para  dirigirse  a  la  autoridad 
del  pais  en  que  funcionan.  Sus  certificados,  autorizaciones  de  fianzas  y  demas 
docum,entos  que  otorgaren,  no  surtiran  sus  efectos  legales  sin  el  visto  bueno  del 
Consul  que  los  hubiere  nombrado.  Tampoco  tendran  derecho  a  las  prerrogativas 
y  privilegios  de  los  Consules,  sino  en  cuanto  los  autoricen  las  practicas  6  usos  del 
pais  en  que  funcionen. 

16.  Los  Consiiles  Generales,  Consules  6  Viceconsules  no  tendran  caracter  para 
ejercer  ninguna  de  sus  funciones,  antes  de  haber  soUcitado  y  obtenido  en  la  forma 
acostumbrada,  el  correspondiente  exequatur  de  la  autoridad  competente  del  pais 
en  que  van  a  funcionar.  Los  actos  que  ejerzan  sin  Uenar  este  requisito,  son  Uegales 
y  seran  por  ellos  responsables. 

17.  Los  Consules  Generales,  Consules  6  Viceconsules,  reclamaran  a  su  favor 
las  prerrogativas  6  exenciones  que  les  correspondan  por  tratados  6  convenciones 
celebrados  entre  la  Republica  y  la  Nacion  en  que  funcionen;  y,  si  no  hubiere  tratados, 
las  que  se  concedan  generalmente  en  el  pais  de  su  residencia  a  los  empleados  con- 
sulares de  la  misma  clase  de  otras  naciones. 

Reclamaran  como  esenciales  para  el  ejercicio  de  su  cargo,  la  inviolabilidad  de 
su  archivo  y  papeles,  y  la  independencia  de  los  actos  propios  de  su  caracter  consular. 

18.  Para  ser  nombrado  Consul  General,  C6nsul  6  Viceconsul,  se  requieren  veinti- 
cinco  anos  de  edad  a  lo  menos ;  y  para  ejercer  sus  funciones  sera  necesario  que  residan 
en  su  respectivo  distrito.    Los  extranjeros  son  habiles  para  estos  cargos. 

19.  Los  Consules  Generales,  Consules  y  Viceconsules  ecuatorianos,  no  podran 
aceptar  ningiin  cargo  consular  de  otras  potencies  sin  autorizacion  del  Presidente 
de  la  Republica. 

20.  Los  Consules  Generales,  Consules  y  Viceconsules,  prestaran  juramento^) 
de  observancia  de  la  Constitucion  y  leyes  de  la  Republica,  y  del  fiel  desempeiio  del 

1)  Constituci6n  vigente.  Art.  135.  Todo  empleado  6  funcionario  publico,  al  tomar  posesi6n 
de  Bu  deetino,  prometera  sostener  y  defender  la  Constituci6n  y  cvunplir  los  deberes  que  aquel 
le  impone.   El  que  no  hiciere  libremente  esta  promesa,  no  podrd  entrar  en  el  desempeno  del  cargo. 

—  Ley  de  Regimen  Administrative  interior.  Art.  78.  Toda  posesion  de  cargo,  6  empleo,  se  hard 
constar  en  una  acta,  en  la  que  se  exprese  la  promesa  eonstitucional  del  empleado.  Dicha  acta 
Herd  firmada  por  fete,  por  quien  le  disese  posesi6n,  y  por  el  Secretario  de  la  respectiva  oficina. 

—  79.  Los  empleados  que  no  tuvieren  sefialado  por  la  ley,  el  funcionario  6  corporacion  que 
deba  recibirles  la  promesa  eonstitucional,  6  que  estuvieren  en  un  lugar  en  el  cual  no  residan 
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9.  The  Consul  Gteneral  as  superior  chief  has  the  right  to  superintend  and  inspect 
the  conduct  of  the  Consuls  and  Vice  Consuls  placed  under  him,  and  to  prescribe  to 
them  the  observance  of  the  laws,  regulations  and  instructions  relative  to  the  Consular 
Service.  He  must  also  give  information  yearly  to  the  Minister  for  Foreign  Affairs 
as  to  the  manner  in  which  the  Consuls  and  Vice  Consuls  under  him  have  fulfilled 
their  duties. 

10.  Notwithstanding  the  provision  of  the  preceding  Article,  Consuls  and  Vice 
Consuls  shall  be  entirely  independent  of  Consuls  General  or  ordinary  Consuls  in 
the  exercise  of  functions  of  jurisdiction,  the  authentication  and  legalization  of  deeds 
and  documents,  visits  of  ships,  etc.,  etc.,  which  are  to  be  exercised  by  them  in  the 
Consular  District  or  the  port  or  place  for  which  they  are  nominated. 

11.  Consuls  General  have  the  power  to  nominate  provisional  Vice  Consuls  for 
Consulates  or  Vice  Consulates  already  estabUshed  which  become  vacant. 

They  must,  however,  submit  the  nominations  they  make  to  the  approval  of 
the  President  of  the  RepubHc,  and  give  notice  to  the  proper  Diplomatic  Minister. 

12.  Consuls  General,  in  addition  to  the  general  district  to  which  their  superior 
authority  extends,  exercise  in  the  special  district  to  which  they  are  assigned,  the 
ordinary  functions  of  Consuls. 

13.  Consuls  General,  as  also  ordinary  Consuls,  shaU  have  power  to  nominate 
Consular  Agents  for  commercial  locaUties  and  ports  included  in  their  special  district 
when  the  protection  of  Ecuadorians  or  Ecuadorian  interests  so  require;  but  the 
Consular  Agent  shall  act  under  the  authority,  order  and  responsibility  of  the  Consul 
G«neral  or  ordinary  Consul  who  nominates  him,  who  must  submit  such  nomination 
to  the  approval  of  the  Minister  for  Foreign  Affairs. 

15.  The  functions  of  a  Consular  Agent  cannot  go  beyond  those  designated  in 
the  commission  by  which  they  are  nominated,  and  under  no  circumstances  shall  they 
exceed  the  Umits  of  the  usual  functions  of  ordinary  Consuls. 

15.  Consular  Agents  have  no  power  to  deal  with  the  authorities  of  the  country 
in  which  they  act.  The  certificates,  authentications  of  guaranties  and  other  docu- 
ments they  issue,  have  no  legal  effect  without  the  vise  (visto  bueno)  of  the  Consul 
who  has  nominated  them.  Nor  have  they  the  right  to  the  prerogatives  and  privileges 
of  Consuls  save  in  so  far  as  authorized  by  the  practices  and  usages  of  the  country 
in  which  they  act. 

16.  Consuls  General,  Consuls,  or  Vice  Consuls  have  no  power  to  exercise  any 
of  their  functions  before  having  appUed  for  and  obtained,  in  the  accustomed  form, 
the  proper  exequatur  of  the  competent  Authority  of  the  country  in  which  they  intend 
to  act.  Acts  which  they  perform  without  fulfilling  this  requisite  are  illegal  and  they 
shaU  be  responsible  for  them. 

17.  Consuls  General,  Consuls  and  Vice  Consuls  shaU  claim  in  their  favour  the 
prerogatives  and  immunities  belonging  to  them  by  treaty  or  agreements  entered 
into  between  the  Repubhc  and  the  country  in  which  they  act,  and  if  there  are  no  such 
treaties,  those  which  are  generally  conceded  in  the  country  of  their  residence  to 
consular  officials  of  the  same  class  of  other  nations. 

They  shall  claim,  as  essential  for  the  exercise  of  their  duties,  the  inviolability 
of  their  archives  and  papers,  and  the  independence  of  their  proper  acts  in  their 
consular  character. 

18.  To  be  nominated  Consul  General,  Consul  or  Vice  Consul  it  is  necessary  to 
be  twenty -five  years  of  age  at  least;  and  to  exercise  their  functions  they  must  reside 
in  their  respective  districts.    Foreigners  are  ehgible  for  this  office. 

19.  Consuls  General,  Consuls  or  Vice  Consuls  of  Ecuador  cannot  accept  consular 
office  for  any  other  power  without  the  authorization  of  the  President  of  the  Repubhc . 

20.  Consuls  General,  Consuls  and  Vice  Consuls  shall  take  oath^)  for  the  obser^ 
vance  of  the  Constutition  and  the  laws  of  the  Repubhc  and  the  faithful  discharge  of 

1)  Constitution  in  force.  —  Art.  135.  Every  public  employee  and  officer  shall,  on  taking 
up  his  duties,  promise  to  maintain  and  defend  the  Constitution  and  fulfil  the  duties  which  it 
imposes  upon  him.  Whoever  does  not  freely  make  this  promise,  cannot  enter  upon  the  discharge 
of  his  duty.  —  Law  as  to  Internal  State  Administration.  —  Art.  78.  Every  assumption  of  an  office 
or  employment  shall  be  made  in  an  instrument  in  which  the  Constitutional  promise  of  the  officer 
or  employee  shaU  be  set  out.  The  said  instrument  shall  be  signed  by  him,  by  the  person  who  makes 
the  appointment,  and  by  the  Secretary  of  the  respective  office.  —  79.  The  employees  in  regard  to 
whom  the  law  does  not  determine  the  official  or  corporation  to  whom  the  promise  is  to  be  made, 
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cargo.  Si  estuvieren  en  el  Ecuador  al  ser  nombrados,  prestaran  este  juramento 
ante  el  Ministro  de  Relaciones  Exteriores,  6  ante  el  funcionario  que  el  mismo  Ministro 
designs.  Si  estuvieren  fuera  del  Ecuador,  pondrdn  por  esorito  el  juramento,  lo  fir- 
marin  y  remitiran  al  Ministerio  de  Relaciones  Exteriores. 

21.  Los  C6nsules  Generales,  Consules  y  Viceoonsules,  dependerin  del  Ministerio 
de  Relaciones  Exteriores  de  la  Republica,  salvo  que  hubiere  Legacion  ecuatoriana 
en  la  Naci6n  en  que  residan;  a  menos  que,  por  hallarse  6sta  dividida  en  territorios 
vastos  6  esparcidos,  no  fueren  expeditas  las  comunicaciones  entre  la  residencia  del 
Ministro  Diplomatico  y  la  del  funcionario  consular.  En  estos  casos  se  entenderan 
directamente  con  el  Ministerio  de  Relaciones  Exteriores. 

En  virtud  de  esta  dependencia  de  la  Legacidn,  los  funcionarios  consulares  re- 
cibiran  ordenes  de  eUa,  se  conformaran  a  sus  instrucciones,  le  consultaran  en  los 
asuntos  graves  que  les  ocurra  y  le  inf  ormaran  de  todo  lo  que  pueda  ser  de  interes 
a  la  Republica. 

Esta  dependencia  no  obstara  a  la  comunicacion  directa  que  deben  mantener 
con  el  Ministerio  de  Relaciones  Exteriores.  Tampoco  perjudicara  a  la  independencia 
que  les  corresponde  en  los  actos  propios  del  servicio  consular. 

22.  Los  Consules  Generales  tendran  el  tratamiento  y  honores  de  Capitan  de 
Navio,  los  Consules  particulares  los  de  Capitan  de  Fragata  y  los  Viceconsules  los 
de  Capitan  de  Corbeta. 

23.  Los  consulados  podran  tener  Cancilleres  nombrados  por  el  Presidente  de 
la  Republica,  cuando  la  importancia  del  cargo  lo  exigiere.  No  podran  ser  nombrados 
Cancilleres  los  parientes  del  Consul  hasta  el  cuarto  grado  de  consanguinidad  y 
segimdo  de  afinidad. 

24.  La  subrogacion  de  los  Consules  se  sujetara  a  las  siguientes  reglas:  1.^  Su- 
brogara  al  Consul  General  6  Consul,  el  Viceconsul  que  el  Presidente  de  la  Republica 
hubiere  designado  a  este  fin ;  —  2.*  Si  no  hubiere  Viceconsul  designado,  subrogara 
al  C6nsul  General  6  Consul,  el  que  accidentalmente  nombrare  el  Jefe  de  la  respec- 
tiva  Legacion  Ecuatoriana,  si  la  hubiere  en  la  Nacion  y  fueren  expeditas  sus  co- 
municaciones con  eUa;  —  3.*  No  siendo  asi,  le  subrogara  el  Canciller  del  Con- 
sulado;  —  4.»  A  falta  del  Canciller,  reemplazara  al  Consul  Gteneral  el  Consul  mas 
antiguo  del  distrito  consular  a  que  se  extiende  su  autoridad  superior,  y  al  Consul 
el  Viceconsul  mas  antiguo  que  de  61  dependa. 

25.  Los  Consules  Generales,  Consules  y  Viceconsules  podran  nombrar  para 
que  les  subroguen  en  ausencias  cortas,  6  en  case  de  impedimento  temporal,  Agentes 
Consulares  que,  bajo  la  responsabUidad  de  dichos  C6nsules  Generales,  Consules  6 
Viceconsules,  y  en  conformidad  a  esta  ley,  ejerzan  las  funciones  urgentes  de  los 
cargos  en  que  hayan  sido  subrogados,  dando  cuenta  4  la  Legacion  Ecuatoriana, 
si  la  hubiere,  y  fueren  expeditas  las  comunicaciones  con  ella,  y  al  Ministerio  de 
Relaciones  Exteriores. 

Titulo  II.    De  las  atribuciones  y  deberes  de  los  Cdnsules. 

26.  Los  Consules  (bajo  cuya  denominacion  se  comprenderan,  en  este  y  los 
siguientes  titulos,  los  Consules  Generales,  Consules  y  Viceconsules)  prestaran  a  los 
ecuatorianos  que  residan  6  se  haUaren  en  el  pais  en  que  fimcionan  y  a  las  propiedades 
e  intereses  ecuatorianos  que  en  el  existan,  la  protecoion  que  la  Reptibhca  debe 
dispensar  a  estos  objetos  en  el  extranjero.  Tambi^n  ejerceran  la  autoridad  que, 
sobre  los  ecuatorianos  y  sus  propiedades,  conserva  la  Repiibhca,  segtin  los  principios 
del  derecho  internacional,  asi  en  las  personas  como  en  las  propiedades  de  ecuatorianos 
que  existan  en  pais  extranjero.  Tanto  en  la  protecci6n  que  deben  dispensar,  como 
en  la  autoridad  que  les  corresponde  ejercer,  se  sujetaran  a  las  prescripciones  de  la 
presente  ley. 


istos,  la  presentar4n  ante  la  autoridad  que  designe  el  Poder  Ejeoutivo.  —  80.  En  lo  que  no 
estuviere  determinado  por  las  leyes,  todo  empleado,  6  agente  nombrado  por  una  corporacidn, 
prestar^  la  promesa  ante  el  Jefe  de  ella.  —  81.  Ninglin  funcionario  6  empleado  que  renunoiare, 
podra  separarse  del  desempeno  de  su  cargo,  mientras  no  fuere  legalmente  sustituido.  Si  lo 
hiciere,  pagara  ima  multa  equivalente  al  sueldo  de  un  mes.  —  La  autoridad  respectiva  deber& 
hacer  la  sustitucidn,  cuando  mds,  dentro  de  un  mes,  contado  desde  la  fecha  de  la  admisi6n 
de  la  renuncia.  A  no  hacerse  la  sustituci6n,  no  tendr&  efecto  la  multa  de  que  habla  el  inciso 
anterior.  ExceptHanse  de  la  disposicion  del  inciso  primero,  los  Ministroa  Secretaries  de  Estado, 
asi  como  los  empleados  para  quienes  la  ley  sefiala  los  que  deban  subrogarlos. 
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their  office.  If  they  are  in  Ecuador  when  appointed,  they  shall  take  this  oath  before 
the  Minister  for  Foreign  Affairs,  or  before  the  official  indicated  by  such  Minister; 
if  they  are  outside  Ecuador,  they  can  take  the  oath  in  writing,  signing  it  and  remitting 
it  to  the  Minister  for  Foreign  Affairs. 

21.  Consuls  General,  Consuls  and  Vice  Consuls  are  subject  to  the  Minister  for 
Foreign  Affairs  except  where  there  is  a  Legation  of  Ecuador  in  the  country  in  which 
they  reside;  if,  however,  in  the  latter  case  the  country  is  divided  into  territories  so 
vast  or  sparse  that  speedy  communication  is  not  possible  between  the  Diplomatic 
Minister  and  the  Consular  Officer,  the  correspondence  shall  be  conducted  directly 
with  the  Minister  of  Foreign  Affairs. 

Consequent  on  this  dependence  on  the  Legation,  the  Consular  Officers  shall 
receive  their  orders  from  it,  shall  conform  to  its  instructions,  consult  it  in  any  im- 
portant matters,  and  keep  it  informed  of  anything  that  may  be  of  interest  to  the 
RepubHc. 

Such  dependence  shall  not  prevent  the  direct  communication  which  ought  to 
be  maintained  with  the  Ministry  for  Foreign  Affairs.  Nor  shall  it  prejudice  the 
independence  of  acts  belonging  exclusively  to  the  Consular  Service. 

22.  Consuls  General  shall  enjoy  the  consideration  and  honours  of  a  Captain 
of  a  Ship,  ordinary  Consuls  those  of  a  Captain  of  a  Frigate,  and  Vice  Consuls,  those 
of  a  Captain  of  a  Corvette. 

23.  Consulates  may  have  Clerks  appointed  by  the  President  of  the  RepubUc, 
when  the  importance  of  their  office  demands  it.  Relations  of  the  Consul  up  to  the 
fourth  degree  of  consanguinity  and  second  of  affinity  cannot  be  appointed  Clerks. 

24.  Consular  substitution  shall  be  subject  to  the  following  rules:  1.  For  the 
Consul  General  or  Consul,  shall  be  substituted  the  Vice  Consul  whom  the  President 
shall  have  appointed  for  that  purpose ;  —  2.  If  no  Vice  Consul  has  been  so  appointed, 
the  person  whom  the  Chief  of  the  competent  Ecuadorian  Legation  shall  appoint, 
if  there  is  one  in  the  country  and  in  communication  with  it,  shall  be  substituted 
for  the  Consul  General  or  Consul;  —  3.  If  there  is  none,  the  Clerk  of  the  Consulate 
shall  be  substituted  for  him;  —  4.  In  default  of  a  Clerk,  the  Consul  General  shall  be 
replaced  by  the  senior  Consul  of  the  Consular  District  to  which  his  superior  authority 
extends,  and  the  Consul  by  the  senior  Vice  Consul  attached  to  Mm. 

25.  Consuls  General,  Consuls  and  Vice  Consuls  may  appoint  as  substitutes  in 
cases  of  brief  absences  and  temporary  hindrances.  Consular  Agents,  who,  subject 
to  the  responsibihty  of  the  said  Consuls  General,  Consuls,  or  Vice  Consuls,  and  in 
conformity  with  tms  Law,  shaU.  exercise  urgent  duties  of  the  offices  delegated  to 
them,  giving  an  account  to  the  Ecuadorian  Legation  if  there  is  one,  and  communicat- 
ing with  it  and  with  the  Minister  for  Foreign  Affairs. 

Title  II.    Of  the  Powers  and  Duties  of  Consuls. 

26.  Consuls  (under  which  denomination  are  included  in  this  and  the  following 
Titles,  Consuls  General,  Consuls  and  Vice  Consuls)  shall  tender  to  Ecuadorians  who 
reside  or  find  themselves  in  the  country  in  which  they  act,  and  to  the  Ecuadorian 
property  and  interests  existing  there,  the  protection  which  the  RepubUc  owes  to 
them  in  foreign  countries.  They  also  exercise  over  Ecuadorians  and  their  property 
the  authority  retained  by  the  Republic  according  to  the  principles  of  international 
law,  both  in  regard  to  the  persons  and  the  property  of  Ecuadorians  living  in  the 
foreign  country.  As  regards  both  the  protection  they  ought  to  afford  and  the  author- 
ity they  can  exercise  they  are  subject  to  the  provisions  of  this  Law. 


or  who  are  in  a  place  in  which  the  latter  do  not  reside,  shall  make  it  before  the  authority  fixed 
by  the  Executive  Power.  —  80.  So  far  as  the  law  does  not  otherwise  determine,  every  employee 
or  agent  appointed  by  »  corporation  shall  make  the  promise  to  the  Chief  thereof.  —  81.  No 
official  or  employee  who  retires  can  give  up  the  discharge  of  his  duties  until  he  is  legally  super- 
seded. If  he  shall  do  so  he  shall  pay  a  fine  equal  to  one  month's  salary.  The  proper  authority 
must  make  such  substitution  within  one  month,  counted  from  the  date  of  acceptance  of  the 
resignation.  If  no  such  substitution  is  made,  the  fine  mentioned  in  the  preceding  clause  shall 
not  be  inflicted.  Secretaries  of  State  are  excepted  from  the  provisions  of  the  first  clause,  as  also 
officials  and  employees  in  regard  to  whom  the  law  appoints  the  persons  to  supersede  them. 


120      Ecuador:  Leyes  Spec,  de  Com.     Ley  Consular.     Ley  que  reglamenta  el  Servicio 

Consular.    Tit.  II. 

27.  En  virtud  de  la  proteccion  que  les  incumbe  dispensar,  cuidaran  de  que 
los  ecuatorianos  y  sus  propiedades  gocen  de  los  derechos  que  les  estuvieren  asegurados 
por  tratados,  6  a  falta  de  estos,  los  que  por  la  practica  del  pais  en  que  funcionan,  6 
por  las  leyes  de  dicho  pais,  se  otorgen  a  los  extranjeros,  sea  con  referenda  a  la 
libertad  de  morar,  de  trasladarse  de  un  punto  a  otro,  de  disponer  de  sus  propiedades, 
6  de  ejercer  el  comercio  6  cualquiera  otra  profesion. 

28.  Si  tales  derechos  no  se  otorgaren  a  los  ecuatorianos,  6  se  pusiere  embarazo 
a  su  libre  ejercicio,  6  se  les  privare  de  ellos,  deberan  los  Consules  informar  del  asunto 
a  la  Legacion  ecuatoriana  para  que  reclame  sobre  el  particular,  por  el  organo  corres- 
pondiente,  ante  el  Gobierno  cerca  del  cual  esta  acreditada,  y  en  defecto  de  la  Lega- 
cion, podran  reclamar  por  si  mismos. 

29.  Si  individualmente  fueren  violados  esos  derechos  por  actos  arbitrarios  6 
injustos  de  las  autoridades  locales,  deberan  prestar  su  apoyo  a  las  representaciones 
que  los  ecuatorianos  perjudicados,  6  cuyos  derechos  han  sido  violados,  hicieren; 
y,  segun  la  gravedad  y  circunstancias  del  caso,  procederan  como  en  el  articulo 
precedente. 

30.  Cuando  sus  representaciones  en  defensa  de  derechos  6  intereses  ecuatorianos 
no  fueren  atendidas,  deberan  extender  protestas  respetuosas  por  los  dafios  y  per- 
juicios  que  causaren  al  comercio  ecuatoriano,  6  a  los  intereses  ecuatorianos,  los 
actos,  providencias  6  medidas  que  hubieren  motivado  sus  reclamaciones. 

31.  No  solo  deberan  prestar  su  apoyo  a  las  gestiones  legales  que  los  ecuatorianos 
hicieren  ante  las  autoridades  locales,  sino  que  tambien  lo  prestaran  siempre  que 
su  interposicion  6  el  auxilio  de  sus  conocimientos  del  pais  y  las  leyes  y  practicas 
locales  condujere  al  mas  expedito  ejercicio  de  los  derechos,  sobre  cuyo  goce  efeotivo 
estaran  encargados  de  velar. 

32.  Los  Consules  prestaran  su  asistencia  a  los  ecuatorianos  desvahdos  6  en- 
fermos  y  sin  medios  de  ganar  la  subsistencia,  para  que  scan  admitidos  en  los  esta- 
blecimientos  piibhcos  de  beneficencia,  y  excitaran  entre  los  nacionales  de  su  distrito 
la  caridad  privada  en  favor  de  los  mismos.  En  casos  extremos,  y  conforme  a  las 
instrucciones  que  se  les  diere  por  el  Ministerio  respectivo,  podran  conceder  socorros 
indispensables  con  cargo  al  Estado. 

33.  Los  Consules  cuidaran  de  que  en  sus  respectivos  distritos  se  establezca 
una  caja  de  auxUios  para  los  ecuatorianos  desvalidos,  cuyo  fondo  formaran:  1.° 
Las  erogaciones  voluntarias;  —  2.°  El  veinte  por  ciento  de  los  derechos  6  emolu- 
mentos  que,  por  actos  oficiales,  reciban  de  los  particulares,  el  Ministro  6  Secretario 
de  Legacion  y  todo  Consul  que  tenga  sueldo  del  Estado;  —  3.°  La  tercera  parte 
del  monto  del  sobresueldo  que,  conforme  al  art.  78,  deben  abonar  a  las  tripulaciones 
los  duenos  de  buques  ecuatorianos  vendidos  en  el  extranjero;  —  4.°  Los  sueldos 
debidos  a  desertores  y  el  producto  de  la  venta  de  sus  efectos. 

Estos  fondos  seran  administrados  por  un  comerciante  designado  por  el  Consul 
y  bajo  la  direccion  de  una  Junta  compuesta  del  mismo  Consul  y  tres  comerciantes ; 
prefiriendo  para  estos  cargos  a  los  ecuatorianos.  Se  destinaran  con  preferencia  al 
auxiUo  de  los  enfermos,  mujeres  y  niiios. 

34.  Es  deber  de  los  Consules  faciUtar,  en  cuanto  dependa  de  su  intervencion 
6  apoyo,  lo  repatriacion  de  los  ecuatorianos  que  existan  en  su  distrito,  y  conceder 
moderados  auxUios,  cuando  tuvieren  fondos  para  este  fin,  6  estuvieren  autorizados 
para  gravar  con  ellos  al  Estado.  En  estos  casos  podran  obHgar  a  los  Capitanes  de 
buques  nacionales  a  admitir  y  traer  ecuatorianos  desvahdos  en  el  numero  y  forma 
que  prescribe  esta  ley. 

35.  Tanto  para  la  concesion  de  socorros  como  para  la  repatriacion,  es  condicion 
precisa  que  el  favorecido  se  haUe  inscrito  en  el  registro  de  ecuatorianos  del  Con- 
sulado,  despues  de  comprobada  su  nacionahdad  de  un  modo  indudable. 

No  consideraran  los  Consules  como  acreedores  a  socorros  6  repatriacion,  a  los 
desertores  de  las  fuerzas  nacionales  de  mar  6  tierra,  ni  al  individuo  que  haya  deser- 
tado  de  buques  mercantes,  infringiendo  su  contrato  de  enganche,  6  que  haya  sido 
antes  restituido  a  la  Repubhca  a  expensas  de  eUa. 

36.  En  virtud  de  la  proteccion  que  deben  dispensar  a  las  propiedades  6  in- 
tereses ecuatorianos,  prestaran  su  apoyo  a  los  duefios,  6  sus  representantes,  en 
las  gestiones  que  hicieren  por  actos  6  medidas  que,  en  perjuicio  de  esos  intereses,  se 
ejecutaren  6  dictaren,  especialmente  cuando  se  trate  de  propiedades  6  intereses 
garantidos  por  tratados. 
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27.  In  virtue  of  the  protection  they  are  required  to  dispense,  they  must  take 
care  that  Ecuadorians  and  their  property  enjoy  the  rights  assured  by  treaties,  or 
in  default  thereof,  by  the  usage  of  the  country  in  which  they  act,  or  by  the  laws  of 
such  country,  which  are  granted  to  foreigners,  whether  with  reference  to  freedom 
of  staying,  of  movement  from  place  to  place,  of  disposing  of  their  property  or  of 
carrying  on  trade  or  any  other  profession. 

28.  If  such  rights  are  not  granted  to  Ecuadorians,  or  if  hindrances  are  imposed 
to  their  free  exercise,  or  they  are  deprived  of  them.  Consuls  must  inform  the  Ecua- 
dorian Legation  of  the  fact  so  that  complaint  may  be  made  through  the  proper  channel 
to  the  Government  to  whom  it  is  accredited,  and  in  default  of  the  Legation,  shall 
make  the  complaint  themselves. 

29.  If  these  rights  are  individually  violated  by  the  arbitrary  or  unjust  acts  of 
local  authorities,  they  must  lend  their  support  to  the  representations  made  by  the 
Ecuadorians  aggrieved,  or  whose  rights  have  been  violated;  and  according  to  the 
gravity  or  the  circumstances  of  the  case,  they  shall  proceed  as  in  the  preceding 
Article. 

30.  When  their  representations  in  defence  of  Ecuadorian  rights  or  interests 
receive  no  consideration,  they  must  issue  respectful  protests  for  damages  caused 
to  Ecuadorian  commerce  or  to  Ecuadorian  interests  by  the  acts,  proceedings  or 
means  which  have  given  rise  to  the  complaints. 

31.  Not  only  shall  they  lend  their  support  to  the  legal  steps  taken  by  Ecuador- 
ians before  the  local  authorities,  but  must  also  always  lend  it  when  their  interposition 
or  help  by  reason  of  their  knowledge  of  the  country  and  the  laws  and  local  usages 
may  conduce  to  the  more  expeditious  exercise  of  the  rights,  over  the  effective  en- 
joyment of  which  they  are  instructed  to  watch. 

32.  Consuls  of  Ecuador  shall  give  their  assistance  to  sick  and  destitute  Ecua- 
dorians and  those  without  means  of  livelihood,  so  that  they  shall  be  admitted  to 
public  institutions  of  beneficence,  and  shall  invoke  among  the  Ecuadorians  of  their 
district  private  charity  in  favour  of  such  cases.  In  extreme  cases  and  ia  conformity 
with  the  instructions  which  shall  be  given  by  the  proper  Ministry,  they  may  give 
indispensable  succour  at  the  expense  of  the  State. 

33.  Consuls  must  take  care  that  in  their  respective  distri  cts  a  fund  for  assistance 
of  destitute  Ecuadorians  is  estabhshed.  The  fimd  shall  be  formed  from :  I.  Voluntary 
donations ;  —  2.  Twenty  per  cent,  of  the  dues  and  emoluments  which  the  Minister 
or  Secretary  of  Legation  and  every  salaried  Consul  shall  receive  from  private 
persons  for  official  acts;  —  3.  One  third  of  the  amount  of  the  extra  remuneration, 
which,  in  accordance  with  Art.  78,  the  owner  of  an  Ecuadorian  ship  soldabroad  must 
pay  to  the  crew ;  —  4.  Wages  due  to  deserters  and  the  proceeds  of  the  sale  of  their 
effects. 

These  funds  shall  be  administered  by  a  merchant  nominated  by  the  Consul  and 
under  the  direction  of  a  Committee  composed  of  the  said  Consul  and  three  merchants ; 
for  this  purpose  Ecuadorians  are  to  be  preferred.  Preferentially  the  fund  shall  be 
used  to  help  the  sick,  women  and  children. 

34.  It  is  the  duty  of  the  Consul  to  facihtate,  so  far  as  it  depends  upon  his  inter- 
vention or  support,  the  repatriation  of  Ecuadorians  living  in  his  district,  and  grant 
moderate  assistance  if  he  has  funds  for  this  purpose  or  if  he  is  authorized  to  do  so 
at  the  expense  of  the  State.  In  these  cases  he  can  compel  the  masters  of  Ecuadorian 
ships  to  admit  and  carry  Ecuadorian  destitute  persons  in  the  number  and  manner 
prescribed  by  this  Law. 

35.  As  well  for  the  granting  of  succour  as  for  repatriation,  it  is  an  essential 
condition  that  the  person  benefited  shall  be  inscribed  in  the  Consular  Register  of 
Ecuadorians,  after  having  proved  his  nationaUty  in  an  unmistakeable  manner. 

Consuls  shall  not  be  authorized  to  grant  succour  or  repatriation  to  deserters  from 
the  national  land  or  sea  forces,  or  to  individuals  who  have  deserted  from  mercantile 
ships  in  infringement  of  their  contract  of  engagement,  or  who  have  been  already 
restored  to  the  Repubhc  at  its  expense. 

36.  In  virtue  of  the  protection  they  are  required  to  dispense  to  Ecuadorian 
property  or  interests,  they  shall  lend  their  support  to  the  owners  or  their  represent- 
atives in  the  steps  they  may  take  in  respect  of  acts  or  measures  which  are  executed 
or  directed  to  the  prejudice  of  these  interests,  especially  when  they  treat  of  property 
or  interests  which  are  guaranteed  by  treaties. 
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37.  Respecto  de  las  propiedades  6  intereses  de  ecuatorianos  ausentes,  los 
Cdnsules  deber4a  asumir  la  representacion  de  dichos  aiisentes  para  todos  los  actos 
encaminados  4  conservar  sua  bienes  y  a  evitarles  todo  perjuicio.  Deberan,  en  con- 
eecuencia,  hacer  valer  los  derechos  de  los  ausentes  ante  las  autoridades  que  con-es- 
ponda  y  suministrar  a  los  funcionarios  que  hubieren  de  intervenir  en  las  medidas 
relativas  a  esos  bienes,  todos  los  actos  y  antecedentes  que  les  fuere  posible  y  que  sean 
conducentes  a  la  seguri4ad  de  los  enunciados  derechos.  Podran,  en  consecuencia, 
nombrar  personeros  6  defensores  en  juicio  y  obrar  como  legitimes  representantes. 

Al  hacer  efectiva  esta  proteccion,  cuidaran  de  conformarse  a  las  leyes  del  pais 
en  que  residan. 

38.  En  el  caso  de  derechos  hereditarios  de  un  ecuatoriano  ausente,  si  estuvieren 
tambien  ausentes  los  ejecutores  testamentarios,  les  corresponde  representar  al  here- 
dero,  procurando,  por  todos  los  medios  legales,  la  seguridad  de  los  bienes  hereditarios; 
&  cuyo  fin  cuidaran  de  que  se  confie  su  manejo  y  administracion  a  personas  de  toda 
confianza.  La  administracion  y  liquidacidn  de  la  herencia,  6  la  venta  de  bienes 
hereditarios,  si  hubiere  lugar  a  ella,  se  haran  con  su  intervencion.  La  presentacion 
del  heredero  6  de  su  representante  6  apoderado,  hara  cesar  la  intervencion  consular 
de  que  habla  este  articulo. 

39.  En  caso  de  fallecer  intestado  algun  ecuatoriano  sin  herederos  conocidos, 
es  obhgacion  del  Consul  practicar,  sin  demora,  todos  los  actos  que  exija  la  con- 
servacion  y  seguridad  de  los  bienes  en  favor  de  los  que  tengan  interes  en  la  sucesion, 
como  la  formacion  de  inventarios,  deposito  6  venta  de  los  bienes,  usando  de  la 
extension  de  facultades  que  le  correspondan  por  tratados  6  convenciones,  por  las 
leyes  6  practicas  locales  y  por  las  leyes  ecuatorianas. 

Del  fallecimiento  debera  dar  aviso  al  Ministerio  de  Relaciones  Exteriores,  y 
anunciarlo  por  los  diarios  del  lugar,  especificando  el  nombre,  profesion  y  estado 
del  muerto,  el  pueblo  y  provincia  de  su  nacimiento,  domiciho  en  el  Ecuador  6  en  el 
extranjero,  tiempo  de  su  residencia  en  el  distrito  consular;  y  demas  circunstancias 
que  puedan  servir  a  los  interesados  para  hacer  las  gestiones  que  les  convengan. 

4-0.  Si  en  virtud  de  tratados  y  convenciones  de  la  Repubhea,  de  las  leyes  del 
pais  en  que  funcione,  6  de  las  practicas  en  el  recibidas,  le  correspondiere  organizar 
por  si  el  inventario,  procedera  a  formarlo  por  duphcado,  con  intervencion  de  doa 
comerciantes  ecuatorianos,  y  si  no  los  hubiere,  de  dos  personas  respetables  domi- 
cUiadas  en  el  distrito  consular,  firmando  los  unos  6  los  otros  con  61.  En  el  inventario 
se  relacionaran  todos  los  bienes  y  su  valor  aproximado,  asi  como  todos  los  creditos 
activos  y  pasivos  del  difunto.  Sus  Ubros  seran  cerrados  por  un  oertificado  que 
firmara  el  Consul,  y  en  el  cual  se  expresara  el  numero  de  paginas  y  todo  lo  que, 
acerca  de  eUos,  merezca  mencionarse. 

41.  Si  en  virtud  de  tratados,  leyes  6  practicas  del  pais  le  correspondiere  la 
tenencia  de  los  bienes  del  intestado,  nombrara  persona  que  administre  6  realice  la 
sucesion,  asignandole  una  compensacion  moderada  por  su  trabajo,  y  haciendole  la 
entrega  con  intervencion  de  dos  comerciantes  6  personas  respetables,  como  en  el 
caso  del  art.  40.  El  administrador  podra  proceder  a  la  enajenacion  en  almoneda 
pubhca  de  las  especies  que,  a  juicio  del  Consul  y  de  dos  comerciantes  de  honradez 
conocida,  se  deterioren  6  pierdan  con  el  tiempo,  extendiendo  sobre  esta  cahficacion 
una  dUigencia  firmada  por  todos. 

42.  El  administrador  Uevara  cuenta  documentada  en  que  consten  las  inver- 
siones,  particularmente  las  que,  con  autorizacion  del  Consul,  se  hayan  hecho  para 
el  pago  de  las  deudas  y  cargas  de  la  sucesion.  Un  duplicado  de  la  cuenta  con  uno 
de  los  inventarios,  y  con  el  informe  que  el  Consul  crea  conveniente  agregar,  se  re- 
mitira  al  Ministerio  de  Relaciones  Exteriores,  a  mas  tardar  un  mes  despues  de 
reaUzada  6  recaudada  la  suce8i6n;  y  se  pondran  los  efectos  a  disposicion  del  mismo. 

43.  Compareciendo  el  heredero,  personalmente  6  por  legitimo  representante 
6  apoderado,  antes  de  haberse  puesto  los  efectos  a  disposicion  del  Ministro,  y  haciendo 
constar  debidamente  sus  derechos  hereditarios,  a  61  se  entregaran  los  efectos  y 
se  rendiri  la  cuenta,  sin  perjuicio  de  enviar  el  duphcado  de  esta  al  Ministro. 

44.  Si  fueren  muchos  los  herederos,  constituiran  un  apoderado  comlin  a  quien 
se  entreguen  los  efectos  y  se  riuda  la  cuenta ;  y  si  no  pudieren  6  no  quisieren  hacerlo, 
haran  valer  sus  respectivos  derechos  ante  la  autoridad  local  competente;  y,  con 
arreglo  a  lo  que  esta  juzgare,  se  hard  la  distribucion  de  los  efectos  6  de  su  valor 
recaudado.     A  cada  uno  de  eUos,  que  lo  exigiere,  se  dard  un  traslado  de  la 
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37.  As  regards  the  property  or  interests  of  absent  Ecuadorians,  the  Consuk 
must  assume  the  representation  of  the  said  absentees  for  the  purpose  of  all  acts 
tending  to  preserve  their  property  and  avoid  any  loss.  They  must  consequently 
uphold  the  rights  of  absentees  before  the  proper  authorities,  and  submit  to  the 
o&icials  who  are  concerned  with  measures  relative  to  such  property,  all  documents 
and  matters  which  are  possible  and  which  may  be  conducive  to  the  safety  of  the 
rights  claimed.  They  may  consequently  appoint  attorneys  or  defenders  in  suits 
and  act  as  legal  representatives. 

To  make  this  protection  effective  they  must  be  careful  to  observe  the  laws  of 
the  country  in  which  they  reside. 

38.  In  the  case  of  hereditary  rights  of  an  absent  Ecuadorian,  if  the  testamentary 
executors  are  also  absent,  they  are  competent  to  represent  the  heir,  procuring  by 
all  legal  means,  the  safety  of  the  heritable  property ;  to  which  end  they  shall  be  careful 
to  confide  the  management  and  administration  to  persons  of  good  reputation.  The 
administration  and  liquidation  of  the  estate,  or  the  sale  of  heritable  property,  if  it 
takes  place,  shall  be  made  with  their  concurrence.  The  appearance  of  the  heir  or 
of  his  representative  or  attorney  shall  put  an  end  to  the  consular  representation 
mentioned  in  this  Article. 

39.  In  the  case  of  an  Ecuadorian  dying  intestate  without  any  known  heirs,  it 
is  the  duty  of  the  Consul  to  undertake  without  delay  aU  measiures  necessary  for  the 
preservation  and  safety  of  the  property  in  favour  of  those  who  may  be  interested 
in  the  succession,  such  as  the  making  of  inventories,  the  deposit  or  sale  of  the  pro- 
perty, using  the  powers  conferred  by  treaties  or  conventions,  by  the  local  laws  or 
usages,  and  by  the  Ecuadorian  laws. 

He  shall  give  notice  of  the  decease  to  the  Minister  for  Foreign  Affairs  and  ad- 
vertise in  the  local  journals,  specifying  the  name,  profession  and  description  of  the 
deceased,  the  town  or  province  of  his  birth,  his  residence  in  Ecuador  or  abroad,  the 
time  of  his  residence  in  the  Consular  District,  and  other  circumstances  which  might 
assist  those  interested  to  take  such  steps  as  may  be  necessary. 

40.  If  by  virtue  of  treaties  or  conventions  with  the  Republic,  of  the  laws  of  the 
Country  in  which  they  act,  or  of  the  usages  recognized  therein,  it  is  his  duty  himself 
to  make  the  inventory,  he  shall  proceed  to  make  it  in  dupUcate  with  the  assistance 
of  two  Ecuadorian  merchants,  and  in  default  of  these,  of  two  respectable  persons 
domiciled  in  the  Consular  District,  both  signing  with  him.  In  the  inventory  shall  be 
set  out  aU  the  effects  and  their  approximate  value,  also  all  the  debts  and  credits 
of  the  deceased.  His  books  shall  be  closed  by  a  certificate  signed  by  the  Consul,  in 
which  shall  be  expressed  the  number  of  pages  and  everything  in  connection  with  it 
that  it  shall  appear  desirable  to  mention. 

41.  If  by  virtue  of  treaties,  or  the  laws  or  usages  of  the  country,  he  is  entitled  to 
have  possession  of  the  goods  of  the  intestate,  he  shall  appoint  persons  to  administer 
or  reaUze  the  succession,  awarding  them  a  moderate  remuneration  for  their  work, 
and  making  deUvery  with  the  assistance  of  two  merchants  or  respectable  persons  as 
in  the  case  of  Article  40.  The  administrator  can  proceed  to  sell  by  pubUc  auction 
such  objects  as,  in  the  opinion  of  the  Consul  and  two  merchants  of  recognized  honour, 
will  deteriorate  or  lose  value  with  time,  drawing  up  as  regards  their  condition  a 
report  signed  by  them  all. 

42.  The  administrator  shall  deliver  a  written  account  in  which  shall  appear 
the  expenses,  particularly  those  which,  with  the  authority  of  the  Consul,  have  been 
incurred  for  payment  of  the  debts  and  encumbrances  of  the  succession.  A  dupHcate 
of  the  accoiint,  with  one  of  the  inventories,  and  with  the  information  the  Consul 
shall  consider  proper  to  add,  shall  be  sent  to  the  Minister  for  Foreign  Affairs,  at  the 
latest  within  one  month  after  the  reahzation  or  collection  of  the  succession;  and  the 
proceeds  shall  be  placed  at  his  disposal. 

43.  If  the  heir  appears  either  personally  or  by  legal  representative  or  attorney 
before  the  effects  have  been  placed  at  the  disposition  of  the  Ministry,  and  duly  proves 
his  hereditary  right,  the  effects  shall  be  deUvered  and  the  account  be  rendered  to  him, 
without  prejudice  to  the  sending  of  the  said  duphcate  to  the  Ministry. 

44.  If  there  are  several  heirs,  they  shall  appoint  a  joint  representative,  to  whom 
the  effects  shall  be  deKvered  and  account  rendered;  and  if  they  cannot  or  do  not 
desire  to  do  so,  they  shall  estimate  their  respective  rights  before  the  competent  local 
authority ;  and  in  accordance  with  what  may  be  decided,  distribution  shall  be  made 
of  the  effects  or  of  the  amoxint  realized.  To  each  of  them  who  so  requires  shall  be 
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cuenta,  certificado  por  el  Consul,  que  la  remitira,  ademas,  al  Ministerio  de  Rela- 
ciones  Exteriores. 

45.  HaUandose  esparcidos  los  efectos  de  la  sucesion  por  diferentes  distritos 
consulares,  el  Consul  en  cuyo  distrito  se  haya  abierto  la  sucesion,  se  dirigira  a  los 
otros  para  que,  por  su  parte,  contribuyan  al  cobro  de  eUos ;  y,  si  pareciere  conveniente, 
formen  inventarios  y  establezcan  administraciones  parciales,  con  arreglo  a  lo  pre- 
venido  en  los  articulos  precedentes;  dando  cuenta  de  los  resultados  al  primero,  de 
quien  se  consideraran  como  delegados,  y  sin  cuyo  acuerdo  no  se  haran  otras  in- 
versiones  que  las  relativas  a  gastos  locales. 

46.  Transcurridos  cuatro  anos,  sin  comparecer  heredero,  el  Consul  dispondra 
que  se  proceda  a  la  realizacion  de  los  bienes  hereditarios  de  cualquier  especie  que 
scan.    Las  enajenaciones  deberan  hacerse  en  ptiblica  almoneda. 

47.  Podra  el  Consul  autorizar  testamentos,  segun  lo  prevenido  en  los  arti- 
culos 1018  y  1019  del  Codigo  Civil^). 

48.  El  Consul,  en  todas  las  sucesiones  testamentarias  6  intestadas  de  ecua- 
torianos  en  que  falte  heredero,  representara  los  derechos  de  ecuatoriano  ante  los 
tribunales,  ya  se  trate  de  calificar  los  derechos  de  los  herederos  6  de  los  deudores 
6  acreedores. 

49.  El  Consul  inviste  el  caracter  de  autoridad  publica  en  los  actos  entre  ecua- 
torianos  en  que  intervenga,  y  que  deban  surtir  sus  efectos  en  el  Ecuador,  y  en  los 
demas  que,  debiendo  surtir  sus  efectos  en  el  extranjero,  scan  aceptados  como  de 
autoridad  publica  por  tratados,  convenciones,  practicas  internacionales,  leyes  6 
practicas  del  pais. 

50.  En  virtud  de  esa  autoridad,  pueden  extenderse  ante  el  Consul,  protestas, 
prestarse  declaraciones,  otorgarse  instrumentos  pubHcos  por  comerciantes,  capitanes 
de  buques,  6  cualesquiera  otros  ecuatorianos,  asi  como  extranjeros,  en  negocios 
en  que  se  comprometan  intereses  ecuatorianos.  Estos  documentos  surtiran  ante 
las  autoridades  de  la  ReptibHca  los  efectos  de  documentos  otorgados  ante  un  ministro 
de  fe. 

51.  Con  el  mismo  caracter  podran  los  Consules  autorizar  los  contratos  cele- 
brados  ante  eUos,  dar  certificados  y  autorizar  los  documentos  6  firmas  de  las  autori- 
dades del  pais  en  que  funcionan,  cuando  tales  contratas,  certificados  6  documentos, 
hayan  de  surtir  su  efecto  en  el  Ecuador.  Los  pasaportes  que  expidieren  para  ecua- 
torianos y  la  autorizacion  que  pusieren  en  los  que  visaren,  surtiran  los  mismos 
efectos  que  los  expedidos  y  visados  por  la  autoridad  respectiva  de  la  Repubhca. 

52.  Bajo  el  mismo  caracter  seran  considerados  los  certificados  de  nacionalidad 
que  dieren  los  Consules  a  las  personas  que  lo  soliciten  de  eUos  por  no  existir  Legacion 
en  el  pais  en  que  sirven,  6  existir  a  demasiada  distancia  del  distrito  consular;  pero 
seran  responsables  de  los  que  expidieren  sin  que  se  haya  comprobado  de  un  modo 
fehaciente  que  el  que  los  soUcita  es  realmente  ecuatoriano. 

53.  La  cahficacion  de  la  nacionaUdad  para  dar  certificados,  supone  la  inscrip- 
cion  previa  en  el  registro  6  matricula  que  el  Consul  debe  llevar  de  los  ecuatorianos 


1)  C6digo  Civil.  Art.  1018.  «ValdrA  alsmismo  en  el  Ecuador  el  testamento  otorgado  en 
Nacion  extranjera,  con  tal  que  concurran  los  requisitos  que  van  &  expresarse:  —  1.  °  No  podra 
testar  de  este  modo  sino  un  ecuatoriano,  6  un  extranjero  que  tenga  domiciUo  en  el  Ecuador.  — 
2.  °  No  podrd  autorizar  este  testamento  sino  un  Agente  Diplomdtico,  un  Secretario  de  Legacion 
que  tenga  titulo  de  tal,  expedido  por  el  Presidente  de  la  Bepliblica,  6  un  C6nsul  que  tenga  patente 
del  mismo;  pero  no  un  Viceconsul.  Se  hard  menci6n  expresa  del  cargo  y  de  los  referidos  titulo 
y  patente.  —  3.  °  Los  testigos  ser4n  ecuatorianos,  6  extranjeros  domiciUados  en  la  ciudad  donde 
86  otorgue  el  testamento.  —  4.  °  Se  observar6n,  en  lo  demds,  las  reglas  del  testamento  solemne 
otorgado  en  el  Ecuador.  —  5.°  El  instrumento  Uevard  el  sello  de  la  Legacion  6  Consulado.» 
—  1019.  «E1  testamento  otorgado  en  la  forma  prescrita  en  el  articulo  precedente,  y  que  no  lo 
haya  sido  ante  un  Jefe  de  Legacion  donde  lo  haya,  Uevard  al  pi6  el  viato  biieno  de  este  Jefe,  si 
el  testamento  fuere  abierto;  y  si  fuere  cerrado,  lo  Uevard  sobre  la  cubierta.  El  testamento  abierto 
serA  siempre  rubricado  por  el  mismo  Jefe  al  principio  y  fin  de  cada  pagina.  El  Jefe  de  Legaci6n, 
donde  lo  haya,  remitira  en  seguida  una  copia  del  testamento  abierto,  6  de  la  cubierta  del  cerrado, 
al  Ministro  de  Kelaciones  Exteriores  del  Ecuador.  Este,  4  su  vez,  abonando  la  firma  del  Jefe 
de  Legacion,  remitirA  dicha  copia  al  juez  del  liltimo  domicilio  del  difunto  en  el  Ecuador  para 
que  la  haga  incorporar  en  los  protocolos  de  un  Escribano  del  mismo  domicilio.  —  No  conoci6ndose 
al  testador  ningtin  domicilio  en  el  Ecuador,  serd  remitido  el  testamento  por  el  Ministro  de  Bela- 
ciones  Exteriores,  &  un  juez  cantonal  de  Quito,  para  su  incorporacion  en  los  protocolos  de  la 
scribania  que  el  mismo  juez  designe.» 
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given  a  copy  of  the  account  certified  by  the  Consul.   A  copy  shall  also  be  sent  by 
him  to  the  Minister  for  Foreign  Affairs. 

45.  If  the  effects  are  found  to  be  dispersed  in  different  Consular  Districts,  the 
Consul  in  whose  district  the  succession  has  been  opened,  shall  apply  to  the  others  so 
that  they  may  assist  in  recovering  the  same ;  and  if  it  appears  desirable,  shall  make 
inventories  and  estabhsh  partial  administrations,  in  accordance  with  the  provision 
of  the  preceding  Articles ;  and  they  shall  give  an  account  to  the  former,  of  whom  they 
shall  be  considered  the  delegates,  and  without  whose  consent  they  shall  not  make 
other  outlays  than  those  relative  to  the  proper  local  expenses. 

46.  If  after  the  expiration  of  four  years  no  heir  appears,  the  Consul  shall  arrange 
to  proceed  with  the  realization  of  the  hereditary  effects  of  whatever  kind  they  may  be. 
The  sales  shall  be  made  by  public  auction. 

47.  A  Consul  may  authenticate  wills  according  to  the  provisions  of  Articles  1018 
and  1019  of  the  Civil  Codei). 

48.  The  Consul,  in  all  successions,  testamentary  or  intestate,  of  Ecuadorians 
in  which  no  heir  appears,  shall  represent  Ecuadorian  rights  before  the  Courts,  as 
regards  the  proving  of  the  rights  of  the  heirs,  of  the  debtors  or  of  the  creditors. 

49.  The  Consul  being  invested  with  the  character  of  a  public  authority  in  acts 
in  which  he  intervenes  between  Ecuadorians,  and  which  are  to  have  effect  in  Ecuador, 
and  in  others  which  are  to  have  effect  in  foreign  countries,  they  are  accepted  as 
of  pubUc  authority  by  treaties,  conventions,  international  usages,  laws  or  usages 
of  the  Country. 

50.  In  virtue  of  such  authority,  protests  may  be  extended,  declarations  be  taken, 
pubhc  instruments  be  issued  by  merchants,  masters  of  ships  or  any  other  Ecuadorians, 
as  also  by  foreigners  in  matters  in  which  Ecuadorian  interests  are  affected,  before 
the  Consul.  These  documents  have  before  the  authorities  of  the  Repubhc  all  the 
effects  of  notarial  documents. 

51.  In  virtue  of  the  same  authority  Consuls  can  authenticate  contracts  entered 
into  before  them,  give  certificates  and  authenticate  documents  or  signatures  of  the 
authorities  of  the  country  in  which  they  act,  when  such  contracts,  certificates  or 
documents  are  to  have  effect  in  Ecuador.  Passports  which  they  may  issue  to  Ecua- 
dorians, and  authentications  they  may  place  on  those  they  countersign,  shaU  have 
the  same  effects  as  those  issued  and  countersigned  by  the  proper  authority  of  the 
Repubhc. 

52.  Of  the  same  character  are  considered  certificates  of  nationahty  given  by 
Consuls  to  persons  applying  for  them  when  no  Legation  exists  in  the  Country  in 
which  they  serve,  or  when  it  is  at  too  great  a  distance  from  the  Consular  District ; 
they  are  responsible,  however,  for  those  they  issue,  unless  they  have  proved  in  an 
authentic  manner  that  the  person  applying  is  really  an  Ecuadorian. 

53.  The  inscription  in  the  register  or  list  which  the  Consul  must  keep  of  the 
Ecuadorians  hving  in  his  district  is  presumptive  evidence  of  nationahty  for  giving 

1 )  Civil  Code.  Art.  1018.  '  'A  testament  executed  in  a  foreign  country  shall  have  the  same  valid- 
ity as  in  Ecuador,  provided  that  it  satisfies  the  requirements  which  follow:  1.  Only  an  Ecuadorian 
or  a  foreigner  having  his  domicile  in  Ecuador  can  make  a  will  in  this  manner ;  —  2.  No  one  can 
authenticate  such  a  testament  except  a  Diplomatic  Agent,  a  Secretary  of  Legation  who  holds 
office  as  such  in  virtue  of  his  being  sent  by  the  President  of  the  Republic,  or  a  Consul  who  holds  a 
patent  as  such;  but  not  a  Vice  Consul.  Express  mention  must  be  made  of  the  office  and  of  the 
title  and  patent  referred  to;  —  3.  The  witnesses  shall  be  Ecuadorians  or  foreigners  domiciled 
in  the  city  where  the  testament  is  executed ;  —  4.  The  rules  as  regards  a  solemn  testament  executed 
in  Ecuador  shall  also  be  observed;  —  5.  The  instrument  shall  bear  the  seal  of  the  Legation  or 
Consulate".  —  1019.  The  testament  made  in  the  form  prescribed  in  the  preceding  article,  and  not 
before  a  Chief  of  Legation  where  there  is  one,  shall  bear  at  the  foot  the  vista  bueno  of  such  Chief 
if  the  testament  is  open;  and  if  it  is  closed  it  shall  bear  it  on  the  envelope.  The  open  testament 
shall  always  be  initialled  by  the  said  Chief  at  the  commencement  and  end  of  each  page.  The 
Chief  of  Legation,  where  there  is  one,  shall  then  send  a  copy  of  the  open  wiU  or  of  the  envelope 
of  a  closed  testament  to  the  Minister  of  Foreign  Affairs  of  Ecuador.  The  latter  in  his  turn  shall 
authenticate  the  signature  of  the  Chief  of  Legation  and  send  the  said  copy  to  the  judge  of  the  last 
domicile  of  the  deceased  in  Ecuador  so  that  it  may  be  incorporated  in  the  protocols  of  a  notary 
in  such  domicile.  If  a  domicile  of  the  testator  in  Ecuador  is  not  known,  the  testament  shall  bo 
sent  by  the  Minister  for  Foreign  Affairs  to  a  Cantonal  Judge  in  Quito,  for  incorporation  in  the 
protocols  of  such  notary  as  the  said  Judge  shall  appoint.  — 
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que  existen  en  su  distrito.  El  Consul  debera  exigir,  para  esta  inscripcion,  que  se 
compruebe,  previamente,  la  nacionalidad  con  documentos  fehacientes,  y  a  falta 
de  estos,  con  declaraciones  juradas  de  individuos  conocidos  y  de  probidad,  prestadas 
ante  61. 

54.  Las  partidas  de  nacimiento,  matrimonio  6  muerte  de  ecuatorianos,  espe- 
cialmente  de  transeuntes  6  que  navegaren  en  buques  ecuatorianos,  sentadas  por 
los  Consules  en  el  libro  que  deben  llevar  a  este  fin,  serviran  para  justificar  estos 
hechos;  y  las  copias  autorizadas  que  los  Consules  dieren,  haran  fe  ante  las  auto- 
ridades  de  la  Reptiblica. 

En  el  mismo  caso  se  hallardn  los  actos  y  documentos  que,  por  figurar  ecuatorianos 
en  eUos,  se  otorgaren  ante  el  Consul. 

55.  En  la  intervencion  que  el  Consul  debe  tener  en  la  marina  nacional,  sea 
visando  documentos,  dando  certificados,  etc.,  todos  los  actos  que  ejerciere,  seran 
reputados  en  el  Ecuador  como  ejercidos  por  la  autoridad  maritima  6  de  Aduana 
a  quien  corresponde  ejercer  actos  de  la  misma  clase  en  los  puertos  de  la  RepubUca. 

56.  Corresponde  a  los  Consules  avenir  amigablemente  las  cuestiones  6  pleitos 
que  se  susciten  entre  ecuatorianos.  Cuando  fueren  constituidos  arbitros  por  convenio 
de  las  partes,  en  virtud  de  documentos  otorgados  ante  eUos  mismos,  las  resoluciones 
que  expediran  surtiran  pleno  efecto  en  el  Ecuador.  Si  el  falLo  hubiere  de  surtir  su 
efecto  en  el  mismo  pais  de  su  residencia,  se  sujetaran,  para  reclamar  el  apoyo  de  la 
autoridad  local,  a  los  tratados  6  convenciones  entre  las  dos  naciones,  6  a  las  leyes 
6  practicas  locales. 

57.  El  Consul  tiene  autoridad  bastante  para  los  actos  que  exijan  el  manteni- 
miento  del  orden  y  policia  interior  de  los  buques  mercantes  nacionales. 

58.  Para  el  ejercicio  de  sus  actos  de  proteccion  6  autoridad,  tendra  el  Consul 
por  ecuatoriano  al  extranjero  que  sirva  a  bordo  de  un  buque  ecuatoriano.  No  con- 
siderara  como  ecuatoriano  al  marinero  ecuatoriano  embarcado  a  bordo  de  buque 
extranjero,  sino  en  el  caso  de  reclamar  su  proteccion  para  que  se  le  cumplan  la 
contrata  6  las  condiciones  de  su  enganche. 

59.  El  marinero  ecuatoriano  embarcado  a  bordo  de  buque  mercante  extranjero, 
sin  una  contrata  en  forma  con  intervencion  de  la  autoridad  maritima  del  puerto  en 
que  se  haya  enganchado  6  contratado,  y  sin  que  se  estipule  en  eUa  la  obligacion 
de  repatriarlo,  podrd  invocar  la  proteccion  del  Consul  a  cuyo  distrito  aportare, 
eximirse  de  seguir  en  el  servieio  de  dicho  buque,  a  menos  que  se  supla  esta  falta 
ante\el  Consul. 

60.  Los  Consules  cuidaran  de  mantener  al  Ministerio  de  Relaciones  Exteriores 
al  corriente  de  toda  ocurrencia  que,  directa  6  indirectamente,  afecte  al  comercio 
y  navegacion  de  la  RepubUca  en  el  pais  6  distrito  consular  en  que  funcionen,  6 
a  las  personas  6  intereses  ecuatorianos  que  existan  en  61.  Especialmente  pondrAn 
en  su  conocimiento  todo  acto  de  nacionales  6  extranjeros  que  Ucgare  a  su  conoci- 
miento  y  tenga  por  objeto  infringir  las  leyes  de  la  Reptiblica  6  defraudar  las  rentas 
fiscales. 

61.  Los  Consules  deberan  comunicarse  con  el  Ministro  de  Relaciones  Ex- 
teriores a  lo  menos  cada  seis  meses,  cuando  no  hubiere  asunto  determinado  que 
exija  comunicaciones  mas  frecuentes.  La  omision  de  estas  comunicaciones  semes- 
trales,  sera  motivo  bastante  para  retirarles  la  patente. 

No  podran  los  Consules  dar  publicidad  a  la  correspondencia  que  mantuvieren 
con  el  Gobiemo,  6  a  los  informes  y  datos  que  recogieren  en  el  ejercicio  de  su  cargo, 
sin  autorizacion  del  Ministerio  de  Relaciones  Exteriores,  6  de  la  Legacion  respectiva, 
si  la  hubiere. 

62.  Los  Consules  en  sus  relaciones  con  las  autoridades  del  pais  en  que  fun- 
cionaren,  cuidaran  de  mantener  buena  armonia  e  inteligencia  con  ellas,  sin  perder 
de  vista  la  dignidad  e  intereses  de  la  Repliblica ;  y  observarAn,  en  todo,  una  conducta 
prudente  y  circunspecta,  muy  especialmente  en  lo  que  toque  4  la  politica  interior 
6  exterior  del  pais. 

En  sus  gestiones  ante  las  autoridades,  se  abstendran  de  prestar  el  apoyo  de  su 
caracter  consular  a  demandas  6  representaciones  que  no  fueren  fundadas  en  justioia 
6  en  principios  de  equidad. 
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certificates.  The  Consul  must  require  for  such  inscription  that  they  first  prove 
nationahty  by  authentic  documents,  and  in  default  of  these,  by  sworn  declarations 
taken  before  him,  of  persons  of  reputation  and  probity. 

54.  Certificates  of  birth,  marriage,  or  death  of  Ecuadorians,  especially  of  tourists 
or  persons  journeying  in  Ecuadorian  ships,  entered  by  the  Consuls  in  the  books  which 
they  must  keep  for  this  purpose,  shaU  be  proof  of  the  same;  and  the  certified  copies 
which  the  Consuls  shall  give  shall  be  admitted  as  evidence  before  the  Authorities 
of  the  Repubhc. 

In  the  same  case  are  proceedings  and  documents  which,  by  reason  of  Ecuadorians 
being  mentioned  therein,  are  executed  before  the  Consul. 

55.  In  the  intervention  which  the  Consul  must  make  in  the  national  marine, 
whether  in  countersigning  documents,  giving  certificates,  etc.,  aU  acts  which  he  shall 
do  shall  be  considered  in  Ecuador  as  done  by  the  Maritime  or  Customs  Authority 
who  would  undertake  acts  of  a  similar  nature  in  the  ports  of  the  Repubhc. 

56.  It  is  the  duty  of  the  Consuls  to  settle  amicably  questions  or  disputes  arising 
between  Ecuadorians.  When  they  are  appointed  arbitrators  by  agreement  of  the 
parties,  by  virtue  of  documents  entered  into  before  themselves,  the  awards  they 
issue  shaU  have  effect  in  Ecuador.  If  the  award  is  to  have  effect  in  the  same  country 
as  that  in  which  they  reside,  they  shaU  be  subject  in  claiming  the  support  of  the  local 
authority,  to  the  treaties  and  conventions  between  the  two  nations,  or  the  local  laws 
or  usages. 

57.  A  consul  possesses  sufficient  authority  for  acts  which  are  necessary  for 
the  maintenance  of  order  or  internal  discipline  on  national  merchant  ships. 

58.  For  the  exercise  of  his  functions  of  protection  or  authority  the  Consul  must 
consider  as  Ecuadorian,  a  foreigner  serving  on  board  an  Ecuadorian  ship.  He  shaU  not 
consider  as  Ecuadorian  an  Ecuadorian  seaman  serving  on  board  a  foreign  ship,  except 
when  the  latter  claims  protection  in  the  fulfilment  of  the  contract  or  conditions  of 
his  engagement. 

59.  An  Ecuadorian  seaman  serviug  on  board  a  foreign  merchant  ship  without 
a  formal  contract  made  with  the  intervention  of  the  maritime  authority  of  the  port 
in  which  he  engaged  himself  or  contracted,  and  without  the  stipulation  therein  to-, 
repatriate  him,  can  invoke  the  protection  of  the  Consul  of  the  district  to  exempt  him 
from  continuing  in  the  service  of  such  ship,  unless  this  fault  is  repaired  in  the  presence 
of  the  Consul. 

60.  Consuls  must  be  careful  to  keep  the  Minister  for  Foreign  Affairs  informed 
of  every  occurrence  which  directly  or  indirectly  affects  the  commerce  and  navigation 
of  the  Repubhc  in  the  country  or  Consular  District  in  which  he  acts,  or  the  Ecuadorian 
persons  or  interests  in  it.  In  particular  they  shaU  bring  to  his  knowledge  every  act 
of  subjects  or  foreigners  which  comes  to  their  knowledge,  and  which  has  as  an  object 
the  infringement  of  the  laws  of  the  Repubhc  or  the  defrauding  it  of  its  revenues. 

61.  Consuls  must  commimicate  with  the  Minister  for  Foreign  Affairs  at  least 
every  six  months,  when  there  is  no  particular  affair  which  requires  more  frequent 
communication.  The  omission  of  these  half  yearly  communications  shaU  be  sufficient 
cause  for  withdrawing  their  patents. 

Consuls  may  not  give  pubhcity  to  the  correspondence  they  maintain  with  the 
Government,  or  to  the  information  and  data  which  they  acquire  in  the  exercise  of 
their  office,  without  the  authority  of  the  Mibister  for  Foreign  Affairs,  or  of  the  Lega- 
tion, if  there  is  one. 

62.  Consuls,  in  their  relations  with  the  Authorities  of  the  countries  in  which 
they  act,  must  be  careful  to  maintain  harmonious  and  agreeable  terms  with  them, 
but  not  losing  sight  of  the  dignity  and  interests  of  the  Repubhc ;  and  shaU  observe 
in  aU  things  a  prudent  and  circumspect  conduct,  more  especiaUy  as  regards  the 
internal  and  foreign  pohtics  of  the  coimtry. 

In  their  dealmgs  with  local  Authorities,  they  shaU  abstain  from  lending  the 
consular  character  of  their  support  to  claims  or  representations  which  are  not  founded 
on  justice  or  principles  of  equity. 
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Law  as  to  Foreigners  of  the  36  th  August  1892. 

El  Congreso  de  la  Republica  del  Ecuador, 
Considerando  : 
Que  es  necesario  dar  cumplimiento  a  lo  que  dispone  el  art.  8  de  laConstitucioni), 

Deer  eta : 
Art.  1.    En  lo  que  no  estuviere  determinado  por  los  respectivos  tratados,  la 
residencia,  derechos  y  obligaciones  de  los  extranjeros,  se  regularan,  en  la  Republica 
del  Ecuador,  conforme  a  la  presente  ley. 

2.  Son  extranjeros  en  el  Ecuador  las  personas  que  no  se  hallan  comprendidas 
en  los  easos  que  senala  el  art.  6  de  la  Constitucion. 

3.  Los  extranjeros  son  domiciKados  6  transeuntes.  Son  domiciliados:  1.°  Los 
que  hubieren  adquirido  6  adquiriesen  domicilio  conforme  a  las  leyes  civiles;  — 
2.°  Los  que,  ante  cualquiera  autoridad  politica,  hayan  declarado  su  intencion  de 
domiciliarse ;  —  3.°  Los  que,  aun  sin  tal  declaracion,  hubiesen  residido  en  el 
territorio  del  Ecuador,  con  animo  de  permanecer  en  el. 

4.  Constituyen  animo  de  pertenecer:  1.°  La  residencia  continua  y  voluntaria 
por  mas  de  dos  afios,  sin  ejercer  cargo  publico  de  Gobierno  extranjero;  —  2.°  La 
residencia,  unida  a  la  posesion  de  una  propiedad  raiz;  —  3.°  La  residencia  unida 
al  ejercicio  del  comercio,  con  casa  establecida,  6  de  cualquiera  otra  industria  que 
no  fuese  transitoria;  —  4.°  Haber  contraido  matrimonio  con  ecuatoriana  y  per- 
manecida  en  el  pais,  por  mas  de  un  ano. 

5.  Los  extranjeros  gozan  en  el  Ecuador,  con  arreglo  a  la  Constitucion  y  a  las 
leyes,  de  los  derechos  civiles  y  de  las  garantias  constitucionales. 

6.  El  goce  de  los  derechos  civiles,  concedido  a  los  extranjeros  por  el  articulo 
anterior,  no  se  extiende  a  los  privilegios  que  las  leyes  ecuatorianas  conceden  a  los 
nacionales. 

7.  Los  extranjeros  estan  sujetos  en  el  Ecuador  a  las  mismas  obligaciones  que 
los  ecuatorianos,  excepto  al  servicio  militar  y  al  de  cargos  de  que  les  exoneran  los 
Tratados,  6  en  falta  de  estos,  el  Derecho  de  Gentes. 

8.  En  caso  de  guerra  exterior  6  conmocion  interior,  los  extranjeros,  salvo  lo 
establecido  en  los  Tratados,  quedan,  como  los  ecuatorianos,  sujetos  a  las  leyes  de 
seguridad  y  orden  publico,  y  al  uso  que  haga  el  Poder  Ejecutivo  de  las  facultades 
extraordinarias,  consignadas  en  el  art.  94  de  la  Constitucion  2). 

9.  Los  extranjeros  que  tomaren  parte  en  las  disensiones  civiles  del  Estado 
y,  en  general,  los  que  fueren  perniciosos  a  la  moral,  al  orden  publico  y  a  la  religion 
podran  ser  expeUdos  de  su  territorio,  sin  perjuicio  de  quedar  sujetos  a  las  leyes 
del  Ecuador  por  infracciones  cometidas  en  el,  y  de  que  sus  derechos  y  obligaciones, 
durante  el  estado  de  guerra,  sean  regulados  por  el  Derecho  Liternacional  y  los  Tratados. 

10.  Los  extranjeros  no  pueden  intentar,  tratandose  de  los  fallos  de  los  Tri- 
bunales  de  Justicia,  otros  recursos  que  los  estableoidos  por  las  leyes  del  Ecuador 
para  los  ecuatorianos. 

11.  Se  prohibe  a  los  extranjeros  asociarse  para  tratar  de  asuntos  politicos  del 
Ecuador,  ejercer  el  derecho  de  peticion  en  esta  materia,  mezclarse  en  las  elecciones 
populares  6  en  prepararlas. 

Segun  el  grado  de  culpabilidad  en  esta  materia,  podra  el  Poder  Ejecutivo 
poner  en  ejercicio  lo  dispuesto  en  los  arts.  9  y  10  de  esta  Ley. 

12.  El  Ecuador,  en  sus  relaciones  con  los  demas  pueblos,  no  es  responsable 
sino  por  los  actos  voluntarios  y  premeditados  de  los  Poderes  Publicos  Legitimos. 
En  consecuencia,  los  extranjeros  perjudicados  en  los  trastomos  de  las  guerras 
civiles,  no  pueden  pedir  indemniza,ci6n  alguna  sino  en  los  casos  y  con  las  formali- 
dades  relativas  a  los  ecuatorianos. 

13.  El  extranjero  que  ejerza  funciones  electorales,  6  que  desempene  cargo, 
empleo,  6  destino  que  tenga  anexa  autoridad  politica  6  jurisdiccion,  6  que  tome 
parte  en  sedicion,  rebelion  6  guerra  civil,  pierde  el  derecho  a  las  exenciones  que 
esta  Ley  le  reconoce;  y,  en  los  casos  en  que  sus  actos  le  aparejen  responsabilidad, 
esta  le  serA  exigida  en  la  misma  medida  y  forma  que  k  los  nacionales. 

I)  Se  refiere  a  la  de  1884.  —  2)  Art.  98  de  la  Constitucion  vigente. 
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Ley  de  extranjeros  del  25  de  agosto  de  1893. 

The  Congress  of  the  Republic  of  Ecuador 
Considering: 

That  it  is  necessary  to  give  fultihnent  to  the  provisions  of  Art.  8  of  the  Constitu- 
tioni). 

Decrees : 
■^J*- 1-.  So  far  as  is  not  otherwise  determined  by  the  respective  treaties,  the 
residence,  rights  and  obUgations  of  foreigners  are  governed  m  the  Repubhc  of  Ecuador 
by  this  present  Law. 

2.  Those  persons  are  foreigners  in  JEcuador  who  are  not  included  in  the  cases 
set  out  in  Art.  6  of  the  Constitution. 

3.  Foreigners  are  either  "domiciled"  or  "transient".    Those  are  domiciled: 

1.  Who  have  acquired  or  shall  acquire  a  domicile  in  accordance  with  the  civil  laws ;  — 

2.  Who,  before  any  poHtical  authority,  have  declared  their  intention  to  become 
domiciled;  —  3.  Who,  even  without  such  declaration,  have  resided  in  the  territory 
of  Ecuador  with  the  intention  of  remaining  in  it. 

4.  The  intention  to  remain  consists  in :  1.  Continued  and  volimtary  residence  for 
more  than  two  years  without  exercising  pubMc  office  under  a  foreign  Government;  — 
2.  Residence  in  connection  with  the  posesssion  of  real  estate ;  —  3.  Residence  in 
coimection  with  the  carrying  on  of  trade,  with  an  estabUshed  business,  or  any  other 
industry  not  of  a  transitory  nature;  —  4.  Having  contracted  marriage  with  an  Ecua- 
dorian and  remaining  in  the  country  for  more  than  one  year. 

5.  Foreigners  enjoy  in  Ecuador,  in  accordance  with  the  constitution  and  laws, 
civil  rights  and  constitutional  guarantees. 

6.  The  enjoyment  of  civil  rights  granted  to  foreigners  by  the  preceding  Article 
does  not  extend  to  privileges  granted  by  the  Ecuadorian  laws  to  subjects. 

7.  Foreigners  are  subject  in  Ecuador  to  the  same  obUgations  as  Ecuadorians, 
with  the  exception  of  military  service  and  duties  from  which  they  are  exonerated 
by  treaties,  or  failing  them,  by  International  Law. 

8.  In  the  case  of  external  war  or  internal  disturbance,  foreigners,  saving  the 
enactments  of  treaties,  become,  like  Ecuadorians,  subject  to  the  laws  of  pubhc  secur- 
ity and  order,  and  to  the  use  which  the  Executive  Power  may  make  of  extraodinary 
faculties  mentioned  in  Article  95  of  the  Constitution 2). 

9.  Foreigners  who  take  part  in  the  civil  dissensions  of  the  State,  and  generally 
those  who  are  pernicious  to  public  morals,  to  pubhc  order  or  to  religion,  may  be 
expelled  from  its  territory  without  prejudice  to  their  remaining  subject  to  the  laws 
of  Ecuador  for  infractions  committed  therein,  upon  which  their  rights  and  obHgations, 
during  the  state  of  war,  are  regulated  by  International  Law  and  treaties. 

10.  Foreigners  cannot  obtain  as  regards  cases  before  the  Courts  of  Justice  any 
other  remedies  than  those  enacted  by  the  laws  of  Ecuador  for  Ecuadorians. 

11.  Foreigners  are  prohibited  from  associating  themselves  for  the  purpose  of 
interfering  in  pubhc  affairs,  exercising  the  rights  of  petition  in  relation  thereto, 
or  concerning  themselves  in  popular  elections  or  preparations  therefor. 

The  Executive  Power  may  put  in  force  the  provisions  of  Arts.  9  and  10  of  this 
Law  according  to  the  degree  of  culpabiHty. 

12.  Ecuador  in  its  relations  with  other  peoples  is  not  responsible  except  for  the 
voluntary  and  premeditated  acts  of  the  lawful  Pubhc  Powers.  Consequently  foreigners 
injured  in  the  disturbance  of  civil  wars  cannot  demand  any  compensation  except 
in  the  cases  and  with  the  formahties  relative  to  Ecuadorians. 

13.  A  foreigner  who  exercises  electoral  functions,  or  who  executes  any  office, 
employment  or  service,  which  is  attached  to  pohtical  authority  or  jurisdiction,  or 
takes  part  in  sedition,  rebelhon  or  civil  war,  loses  the  right  to  the  exemptions  per- 
mitted by  this  Law;  and  in  cases  in  which  his  acts  render  him  responsible,  he  will  be 
made  hable  to  the  same  extent,  and  in  the  same  manner,  as  Ecuadorians. 


I)  That  of  1884  is  referred  to.  —  ^)  Art.  98  of  the  Constitution  in  force. 
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14.  Los  contratos  celebrados  en  el  Ecuador  entre  el  Gobierno  y  personas 
extranjeras,  sean  individuos  6  corporaciones,  se  sujetaran  a  la  ley  ecuatoriana,  y 
los  deberes  y  derechos  provenientes  de  esos  contratos,  se  definiran  exclusivamente 
por  los  jueces  6  tribunales  locales. 

Sera  condicion  expresa  de  todo  contrato  de  esta  especie,  que  el  extranjero  re- 
mincie  a  toda  reclamaci6n  diplomatica,  en  lo  tocante  a  los  deberes  y  derechos  origi- 
nados  del  contrato. 

15.  El  Poder  Ejecutivo  puede  expedir,  con  arreglo  a  la  Constitucion,  carta 
de  naturaleza  a  los  extranjeros  que  la  soliciten. 

16.  La  carta  de  naturaleza  se  solicitard  del  Poder  Ejecutivo  por  un  memorial 
en  que  el  soUcitante  manifieste  de  que  Estado  es  nativo  y  de  qu6  Gobierno  es  sub- 
dito,  como  tambi^n  el  ntimero,  los  nombres,  la  edad  y  el  sexo  de  las  personas  que 
traiga  consigo  y  a  quienes  deba  hacerse  extensiva  la  naturaUzacion. 

El  interesado  comprobard,  ademas,  legalmente,  su  buena  conducta  y  que 
concurren  en  ^1  las  condiciones  determinadas  por  el  art.  6,  N.  °  5  de  la  Constitucion  i). 
Tanto  esta  prueba  como  el  memorial  de  que  habla  el  parrafo  anterior,  seran  some- 
tidos  al  Ministerio  de  Relaciones  Exteriores,  por  medio  del  Gobemador  de  la  pro-- 
vincia  en  que  resida  el  soUcitante. 

17.  El  Gobemador,  luego  que  haya  recibido  la  carta  de  naturaleza  firmada 
por  el  Encargado  del  Poder  Ejecutivo,  exigira  del  postulante,  antes  de  entregarsela, 
que  jure  (6  proteste  solemnemente,  si  su  religion  no  le  permitiere  el  juramento) 
renunciar.  para  siempre  a  cualquier  vinculo  que  le  ligue  a  otro  Gobierno  y  sostener 
y  cumplir  la  Constitucion  y  las  leyes  de  la  Reptiblica. 

18.  En  el  Ministerio  de  Relaciones  Exteriores  se  Uevara  un  registro  nominal 
y  circunstanciado  de  los  extranjeros  que  se  naturalicen  en  el  Ecuador. 

19.  En  cabeza  del  marido  quedaran  naturalizados  su  mujer  y  sus  hijos  menores, 
salvo  el  derecho  que  estos  tienen  conforme  a  las  leyes,  cuando  cumplan  veintiun  anos. 

20.  La  extranjera  mujer  de  im  ecuatoriano  sigue  la  nacionaHdad  del  marido, 
si  establece  su  domiciUo  en  el  pais  de  6ste. 

21.  La  ecuatoriana  que  se  casa  en  el  Ecuador  con  un  extranjero,  no  pierde  el 
caracter  nacional,  mientras  continue  domicUiada  en  el  Ecuador. 

22.  La  ecuatoriana  casada  con  extranjero  que  traslade  su  domicilio  fuera  del 
Ecuador,  sin  animo  de  volver,  sera  considerada  como  de  la  nacionaUdad  del  marido, 
para  los  efectos  legales  en  el  Ecuador. 

23.  La  mujer  que  hubiese  perdido  su  nacionalidad  ecuatoriana,  conforme  al 
artlculo  anterior,  puede  recobrarla  cuando  enviude,  si  hace  constar  su  intencidn 
de  domiciliarse  en  el  Ecuador. 

24.  El  estado  politico  adquirido  con  anterioridad  a  la  presente  Ley,  no  se  altera 
por  esta. 

25.  Quedan  derogadas  todas  las  leyes  que  se  opongan  a  la  presente. 
Dado  en  Quito,  d  25  de  Agosto  1892. 

1)  Corresponden  6,  los  mismos  articulo  y  n^mero  de  la  actual. 
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14.  Contracts  entered  into  in  Ecuador  between  the  Government  and  foreign 
persons,  whether  individuals  or  corporations,  are  subject  to  the  law  of  Ecuador,  and 
the  duties  and  rights  arising  from  such  contracts  shall  be  exclusively  defined  by  the 
local  judges  and  tribunals. 

It  shall  be  an  express  condition  of  every  contract  of  this  nature  that  the  foreigner 
renounces  all  diplomatic  assistance  as  regards  the  duties  and  rights  arising  from  the 
contract. 

15.  The  Executive  Power  may  issue,  in  accordance  with  the  constitution,  letters 
of  naturaUzation  to  foreigners  who  apply  for  them. 

16.  AppUcation  shall  be  made  to  the  Executive  Power  for  a  letter  of  naturaliza- 
tion by  memorial,  in  which  the  appUcant  shews  of  what  State  he  is  a  native  and  of 
what  Government  he  is  subject,  and  also  the  number,  names,  age  and  sex  of  those 
accompanjnmg  him  and  to  whom  naturaUzation  is  to  be  extended. 

The  person  interested  shall  also  legally  prove  his  good  conduct,  and  that  he 
fulfils  the  conditions  enacted  in  Art.  6  No.  5  of  the  Constitution i).  Both  this  proof 
and  the  memorial  mentioned  in  the  preceding  paragraph  shall  be  submitted  to  the 
Minister  for  Foreign  Affairs,  through  the  Governor  of  the  Province  in  which  the 
apphcant  resides. 

17.  The  Governor,  upon  receipt  of  the  letter  of  naturaUzation  signed  by  the 
representative  of  the  Executive  Power,  shall,  before  deUvering  the  same,  require  the 
appUcant  to  take  the  oath  (or  solenmly  protest,  if  his  reUgion  does  not  permit  of 
an  oath)  to  renounce  for  ever  every  bond  which  binds  him  to  the  other  Government, 
and  to  maintain  and  comply  with  the  Constitution  and  the  laws  of  the  RepubUc. 

18.  In  the  Ministry  of  Foreign  Affairs  shaU  be  kept  a  nominal  and  circumstantial 
register  of  foreigners  who  are  naturaUzed  in  Ecuador. 

19.  NaturaUzation  of  the  husband  includes  that  of  the  wife  and  minor  children, 
saving  the  rights  of  the  latter  in  accordance  with  the  law  when  they  arrive  at  the  age 
of  21  years. 

20.  The  foreign  wife  of  an  Ecuadorian  foUows  the  nationaUty  of  the  husband, 
if  she  becomes  domiciled  in  his  country. 

21.  The  Ecuadorian  woman  who  marries  a  foreigner  in  Ecuador  does  not  lose 
the  national  character  so  long  as  she  continues  to  be  domiciled  in  Ecuador. 

22.  The  Ecuadorian  woman  married  to  a  foreigner  who  transfers  his  domicile  to 
another  country  without  the  intention  of  returning,  shall  for  legal  purposes  in 
Ecuador  be  considered  as  of  the  nationaUty  of  the  husband. 

23.  A  woman  who  has  lost  her  nationaUty  in  accordance  with  the  preceding 
Article  can  recover  it  when  widowed,  if  she  declares  her  intention  of  making  her  do- 
micile in  Ecuador. 

24.  The  civil  status  acquired  previously  to  the  present  Law  is  not  hereby  altered. 

25.  All  laws  contradictory  to  this  Law  are  hereby  repealed. 
Given  in  Quito,  etc.,  the  23rd  August  1892. 


1)  These  correspond  with  the  same  Article  and  same  number  in  the  present  Constitution. 
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A 

ABANDONMENT: 

marine  insurance,  92 — 95. 

on  account  of  stranding,  84. 
ACCEPTANCE: 

for  honour,  53. 

of  bill  of  exchange,  52. 

presentment  for,  52. 
ACCOUNT;  ACCOUNTS: 

books  of,  duty  of  traders  to  keep,  14 — 17. 

current,  58,  59. 

duty  of  auctioneer  to  render,  21. 

duty  of  commission  agent  to  render,  48. 

in  participation,  46. 

of  shipmaster,  71. 
ACTS  OF  COMMERCE,  8. 
ADJUSTMENT: 

of  general  average,  81. 
ADMINISTRATION   OF  ESTATES: 

duties  of  consuls  as  to,  121,  122. 
AFFREIGHTMENT,  73—79. 

abandonment  of  goods  in  payment  of  freight,  76. 

beginning  of  voyage,  73. 

bill  of  lading,  77—79. 

blockade,  75. 

chartering  for  outward  and  homeward  voyage,  74. 

contract  of,  form  and  contents,  73. 

charter-party,  73. 

calculation  of  freight,  76. 

capacity  of  vessel,  misrepresentation  as  to,  74. 

duty  of  freighter  to  deliver  documents,  74. 

damage  to  goods,  76,  83. 

discharge  of  contract  of,  76. 

deposit  of  goods  for  non-payment  of  freight,  75,  76. 

detention  of  ship,  77. 

declaration  of  war,  76,  77. 

delay,  liability  of  shipowner  for,  74. 

delay  in  loading  or  unloading,  74. 

freight,  75—77. 

failure  to  load  goods,  73. 

goods  lost  by  wreck  or  stranding,  75. 

interdiction  of  commerce,  77. 

jettisoned  goods,  75. 

judicial  examination  of  damaged  goods,  76. 

lien  for  freight,  &c.,  76. 

limitation  of  actions,  95,  96. 

loading  and  unloading,  time  for,  73. 

loading  of  only  part  of  cargo,  73,  74. 

loading  goods  in  excess  of  contract,  74. 

prohibited  goods,  75. 

payment  of  freight,  73,  76. 

repairs  necessary  during  voyage,  75. 

refusal  of  consignee  to  receive  goods,  76. 

rescission  of  contract,  74. 

sale  of  goods  by  master  for  necessaries,  75. 

shipwreck,  84. 

time  for  sailing,  74. 

unseaworthiness,  75. 
AGENCY: 

commercial,  generally,  46 — 49. 

commercial,  presumed  not  gratuitous,  47. 

termination  of,  49. 
AGENT:    see   AUCTIONEER;     BROKER;     COMMERCIAL    EMPLOYEE;    COMMISSION 
AGENT;   MANAGER. 
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ALEATORY   CONTRACTS,  62. 
ALIENS,  124,  125. 
APPEALS: 

generally,  7. 

in  banfauptoy,  112. 
ARBITRATION: 

by  consuls,  123. 
ARRANGEMENT,  107—109. 
ASSIGNMENT: 

of  bottomry  bond,  86. 

of  chose  in  action,  30,  31. 

of  freight  note,  32,  34. 
ASSOCIATIONS,  36  et  seq.;  see  COMPANY;  PARTNERSHIP: 

commercial,  generally,  36,  37. 

foreign,  companies,  43. 

provisions  of  Civil  Code  as  to,  36. 
ASSURANCE:  see  INSURANCE. 
AUCTION,    SALE   BY,  21. 
AUCTIONEER,  20,  21. 
AUTHENTICATION : 

consular,  of  contracts,  powers,  wills,  &o.,  122. 
AVAL,  53. 
AVERAGE,  79  et  seq. 

different  kinds  of,  79. 

general:  see  GENERAL  AVERAGE. 

particular,  79,  80. 

what  are  average  expenses  and  losses,  79,  80. 

B 

BAILMENT: 
deposit,  60. 
pledge,  60—62. 
BALANCE    SHEET: 

in  bankruptcy,  98,  103,  104. 

of  bank,  publication  of,  115,  116. 

of  company,  41. 
BANK,  114—116. 

approval  of  regulations,  114,  116. 

branches  and  agencies,  116. 

capital,  114. 

execution  against  shares,  115. 

formation  of,  114. 

manager,  115. 

notes,  114. 

offences,  115,  116. 

operatioiis  permitted,  116. 

publication  of  balance  sheet  &c.,  115,  116. 

reserve,  114,  115. 

shareholders,  115. 
BANKRUPTCY: 

accidental,  96. 

absconding  debtor,  99,  100,  101. 

application  for  declaration  of,  98. 

adjudication  of  bankruptcy,  98. 

arrangements  with  creditors,  107 — 109. 

arrest  of  bankrupt,  100,  101. 

allowance  to  bankrupt  for  support,  101,  102,  112. 

appointment  of  provisional  assignees,  99. 

avoidance  of  transactions,    100. 

accomplices  in  fraudulent  bankruptcy,  97. 

after  death  of  trader,  98,  102,  104. 

assignees,  102 — 104. 

accounts  of  provisional  aasignees,  103,  112. 

approval  of  scheme  of  arrangement,  108. 

annulment  of  scheme  of  arrangement,  109. 

appeals  in,  112. 

balance  sheet,  98,  103,  104. 

benefit  of  competence,  112. 

broker,  of,  19. 

cessio  bonorum,  trader  cannot  claim  benefit  of,  96. 
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circumstances  showing  culpability  of  bankrupt,  96,  97. 

company,  of,  97,  98. 

correspondence  of  bankrupt,  99,  103. 

characterization  of,  97,  98. 

classification  of  claims,  105 — 107. 

composition,  107 — 109. 

compromise  by  assignees,  110. 

consideration  of  scheme  of  arrangement,  107. 

continuance  of  bankrupt's  business,  102. 

culpable,  96—98. 

different  kinds  of,  96. 

decree  declaring  bankruptcy,  99. 

disabilities  of  bankrupt,  99,  100. 

duties  of  assignees,  103,  104,  109—112. 

distribution  of  assets,  110 — 112. 

dividends.  111,  112. 

declaration  of,  98 — 100. 

discharge  of  bankrupt,  113. 

duty  of  bankrupt  to  attend  to  complete  books  &c.,  103,  104. 

deposit  by  assignees  of  proceeds  of  estate,  104. 

effect  of  adjudication  of  bankruptcy,  99,  100. 

employment  of  bankrupt  in  Uquidation,  103. 

fixing  seals,  99,  101,  103. 

fixing  date  of  suspension  of  payment,  99. 

fraudulent,  what  is,  96,  97. 

first  meeting  of  creditors,  102. 

fees  of  advocates  &o.,  110. 

final  account  of  assignees,  112. 

guarantors,  108,  109,  111. 

goods  in  bankrupt's  possession  not  forming  part  of  estate,  104,   105. 

interest,  100. 

inventory  of  assets,  101,  102. 

insolvency  of  several  co-debtors,  110,  111. 

joint  debtors,  108,  110,  111. 

limited  partner,  appUcation  by,  for  declaration  of,  99. 

list  of  creditors,  106,  110. 

hquidation,  109 — 112. 

management  of  property,  99,  100. 

measures  following  adjudication,  99  et  seq. 

meeting  of  creditors  to  consider  mode  of  liquidation  &c.,  102. 

to  consider  claims,  106. 

to  consider  scheme  of  arrangement,  107. 
nomination  of  assignees,  102,  103. 
offences,  97,  98. 
oath  of  assignees,  103. 
of  traders,  96  et  seq. 

of  company,  punishment  of  directors  and  promoters,  97. 
objections  to  scheme  of  arrangement,  108. 
pending  actions,  effect  of  adjudication  on,  100. 
property  of  bankrupt  vesting  in  assignees,  101,  102. 
payments  by  bankrupt  after  suspension,  100. 
preferential  debts,  107,  110—112. 
publication  of  adjudication  of,  99,   102. 
provisional  admission  of  debts,  107. 
partnership,  declaration  of  insolvency  of,  98. 
punishment  of  fraudulent  and  culpable  bankrupts,  97,  98. 
power  of  assignees  to  compromise  &c.,  110. 
proof  of  debts,  105 — 107. 
recovery  of  specific  assets,  104,  105. 

right  of  principal  to  reclaim  bills  &c.  on  bankruptcy  of  agent,  104,  106. 
redemption  of  pledge,  111. 
remuneration  of  assignees,  104. 
renouncement  by  assignee,  103. 
rehabilitation  of  btmkrupt,  113. 
report  of  assignees  on  state  of  affairs,  104. 
removal  of  assignees  and  appointment  of  new  assignees,  104. 
restitution  of  specific  assets,  104,  105. 
rescission  of  scheme  of  arrangement,  109. 
suspension  of  payment,  113. 
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surmaoning  meeting  of  creditors  after  adjudication,  99,  102. 

secured  creditors,  100,  110 — 112. 

sale  of  assets,  102,  103,  109,  110. 

scrutiny  of  claims,  105 — 107. 

scheme  of  arrangement,  107 — 109. 

statement  of  affairs,  98. 

table  of  creditors,  106,  110. 

undue  preference,  96,  97,  108. 

wife,  descendants  &c.,  may  not  request  declaration  of,  99. 

who  may  be  assignees,  103. 

winding-up,  109 — 112. 
BARTER,  30. 
BIBLIOGRAPHY,  5. 
BILL  OF  EXCHANGE,  50  et  seq. 

acceptance,  52. 

aval,  53. 

acceptance  for  honour,  53. 

bankruptcy  or  insolvency  of  drawer,  50,  51,  62. 
of  party  liable,  S5. 

conditional  acceptance,  52. 

currency,  53,  56. 

definitions,  SO. 

difference  between  amount  in  figures  and  words,  50. 

drawer,  liability  of,  51. 

duplicates,  51. 

duty  of  holder  to  demand  payment,  63. 

duty  of  holder  to  notify  non-payment,  55. 

essential  requisites,  50. 

executive  action  on,  66. 

fictitious  names,   &c.,  51. 

form  of,  50,  51. 

guaranty,  S3. 

indorsement,  61,  52. 

in  sets,  51. 

insolvency  of  taker,  50. 

identity  of  holder,  proof  of,  54. 

liability  of  acceptor,  62. 

limitation  of  actions,  56,  57. 

lost  biU,  63,  54. 

maturity,  50,  51. 

notification  of  protest,  S5. 

obUgations  of  drawer,  51. 

part  payment,  63. 

persons  liable  to  holder,  55,  56. 

payment,  53,  54. 

protest  for  non-acceptance,  52,  54,  55. 
for  non-payment,  53,  54,  56. 

presentment  for  acceptance,  52. 

pledge  of,  61. 

pajmient  for  honour,  64. 

provision  of  funds,  51. 

referee  in  case  of  need,  60. 

re-draft,  56. 

re-exchange,  66. 
BILL  OF  LADING,  77—79:  see  AFFREIGHTMENT. 
BOOKS: 

auctioneer's,  20,  21. 

broker's,  18,  19. 

duty  of  traders  to  keep,  14 — 17. 

for  how  long  to  be  preserved,  16. 

order  for  production  of,  15,  16. 

value  of,  as  evidence,  16. 
BOTTOMRY,  86,  87. 

authority  of  master  to  take  loans  on,  70,  86. 

assignment  of  bond,  86. 

advance  in  excess  of  value,  86. 

before  commencement  of  voyage,  87. 

contents  of  bond,  86. 

definition,  86. 
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duration  of  risk,  87. 

form  of  contract,  86. 

general  average,  87. 

insurance  of  loan,  89. 

loss  of  things  charged,  87. 

limitation  of  actions,  95. 

objects  of,  86. 

priorities,  68,  86,  87. 

rights  as  between  the  lender  and  an  insurer,  87. 

time  for  repayment,  86. 

transhipment  or  unloading  of  things  charged,  87. 
BROKER,  18—20. 

appointment,  18. 

authority  of,  20. 

authorised,  18,  20. 

bankruptcy  of,  19. 

books  to  be  kept  by,  18,   19. 

bankruptcy  of,  19. 

duties  generally,  18 — 20. 

fees,  20. 

insurance,  20. 

limitation  of  actions  for  brokerage,  20. 

partnership,  19. 

production  of  books,  18. 

personal  liability  of,  W,  20. 

prohibitions,  19. 

registration  of,  13. 

security  required  from,  18. 

who  may  be,  18. 

c 

CAPACITY: 

married  women,  10 — 12. 

minors,  9,  10,  12. 

to  contract,  9. 

to  practise  commerce,  9 — 12. 
CAPTAIN:  see  SHIPMASTER. 
CARGO:  see  AFFREIGHTMENT. 
CARRIAGE  BY  LAND,  31  et  seq. 

assessment  of  damages  for  loss,  &o.,  34. 

alteration  of  destination  by  consignor,  33. 

beginning  and  end  of  liability  of  carrier,  34. 

choice  of  route,  33. 

definitions,  31. 

duties  of  carrier  generally,  33,  34. 

deposit  of  goods  when  consignee  cannot  be  found  &o.,  34. 

duties  of  consignee,  35. 

duties  of  consignor,  32,  33. 

delivery  to  consignee,  34. 

exclusive  contract  for,  33,  34. 

freight  note,  31,  32. 

insurance,  66,  67. 

limitation  of  liability,  36. 

liability  for  loss  of  or  damage  to  goods,  32,  33,  34,  36. 

limitation  of  time  for  actions  against  carrier,  35. 

Uen  of  carrier,  35. 

money,  jewels  &c.,  36. 

measure  of  damages  for  loss  &o.,  34. 

passengers,  35,  36. 

penalty  for  delay,  34. 

proof  of  delivery  to  carrier,  32. 

preferential  rights  of  consignor,  33. 

private  and  public  carriers,  31,  35,  36. 

registration  of  luggage,  36. 

rescission  of  contract,  31,  32,  33. 

rights  of  carrier  generally,  33 — 35. 

sub-carriers,  31. 

time  for  delivery,  33. 

variation  of  route  by  carrier,  33. 

way  bill,  31,  32. 
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CABRIAGE  BY  SEA:  see  AFFREIGHTMENT. 
CESSIO  BONORUM,  96. 

CHARTER  PARTY:  see  AFFREIGHTMENT. 
CHOSES  IN  ACTION: 

assignment  of,  30,  31. 
CIVIL  CODE: 

cessio  bonorum,  96. 

depositum,  60. 

limitation  of  actions,  67. 

partnerships  and  companies,  36. 

shipwreck,  85. 
suretyship,  62. 
COLLISION,  82. 

limitation  of  actions,  95,  96. 
COMMERCIAL  AGENCY:  «ee  COMMISSION  AGENT. 

COMMERCIAL  ASSOCIATIONS,  36  et  seq.:  see  COMPANY;  PARTNERSHIP. 
COMMERCIAL  BOOKS,  14—17. 
COMMERCIAL  CODE, 
sources,  4. 

what  persons  and  transactions  subject    to,  8. 
COMMERCIAL  COURTS,  6,  113,  114. 
COMMERCIAL  LOAN,  59,  60. 
COMMERCIAL  DEPOSIT,  60. 
COMMERCIAL  EMPLOYEE,  22,  23. 
COMMERCIAL  EXCHANGES,  17,  18. 
COMMERCIAL  JUDGES,  6,  114. 
COMMERCIAL  JURISDICTION,  6,  113,  114. 

what  persons  and  transactions  subject  to,  6. 
COMMERCIAL  OBLIGATIONS,  24. 
COMMERCIAL  PERSONS,  8. 
COMMERCIAL  REGISTER,  13,  14. 
COMMERCIAL  SALE:  see  SALE  OF  GOODS. 
COMMERCIAL  TRANSACTIONS,  8. 
COMMISSION  AGENT,  46—49. 

acceptance  by,  of  commission,  47- 

authority  of,  to  give  credit,  49. 

bankruptcy  of,  49. 

definition  of,  46. 

delegation  by,  47,  48. 

duty  to  fulfil  mandate,  47. 

to  obey  instructions,  47. 

to  keep  principal  informed,  47. 

to  preserve  goods  intrusted,  47. 

to  keep  transactions  of  different  principals  separate,  48,  49. 

to  render  accounts,  48. 

to  account  for  secret  profits,  48. 

interest,  liability  for  and  right  to,  48. 

lien  of,  48. 

limitation  of  actions,  49. 

offences  by,  48. 

payments  to,  on  account  of  different  principals,  appropriation  of,  49. 

rights  and  habilities  on  contracts  with  third  persons,  46. 

refusal  of  commission,  47. 

remuneration,  47,  48. 

revocation  of  commission,  49. 

termination  of  agency,  49. 
COMPANY,  39  et  seq. 

auditors,  41. 

accounts  and  balance  sheet,  41. 

authorization,  39,  42. 

bankruptcy  of,  97. 

bearer,  shares  to,  40,  42. 
debentures  to,  43. 

capital,  39,  40. 

cancellation  of  shares,  42. 

certificate  of  shares,  42. 

contributions  by  subscribers,  40,  42. 
B  17 
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delegation  by  directors,  40. 

dividends,  41. 

domicile,  37- 

dissolution  of,  41,  44,  45. 

directors,  39,  40. 

declaration  of  insolvency,  98. 

effect  of  non-registration,  44. 

expenses  of  promotion,  40. 

extraordinary  meetings,  41,  42. 

first  general  meeting,  40. 

formation  of,  40,  43,  44. 

foreign,  43. 

form  of  documents  issued  by,  45. 

general  meetings,  41,  42. 

inventory,  41. 

liquidation,  45. 

liability  of  shareholders,  41,  42. 

limitation  of  actions,  46. 

mortgage  debentures,  43. 

name,  39. 

notices  summoning  meetings,  42. 

ordinary  meetings,  41,  42. 

promoters,  liability  of,  39. 

pledge  of  shares,  60. 

punishment  of  promoters  and  directors  on  banliruptoy  of,  97. 

public,  39. 

proxies  at  meetings,  42. 

registration  of,  44. 

reservation  of  benefits  to  promoters,  39,  40. 

registration  of  documents  after  final  constitution  of,  44. 

register  of  shareholders,  42. 

reserve  fund,  41. 

responsibility  of  directors,  40,  41,  43. 

subscription  of  capital,  40. 

summoning  general  meetings,  42. 

terminable  obligations,  43. 

transfer  of  shares,  42. 

shares,  39,  40. 

winding-up,  45. 
COMPOSITION:  see  BANKRUPTCY. 
COMPOUND  INTEREST,  60. 
COMPROMISE: 

by  assignees  in  bankruptcy,  110. 
CONFLICT  OF  LAWS: 

contracts,  25. 
CONSIGNEE:  see  AFFREIGHTMENT;  CARRIAGE  BY  LAND. 
CONSIGNMENT:  see  COMMISSION  AGENT. 
CONSULS,  117—123. 

authentication  by,  of  contracts,  powers,  wills  &c.,  122. 

arbitrations  by,  123. 

appointment  of,  117,  118. 

administration  of  estates  by,  121,  122. 

certificates  of  nationality,  122,  123. 

clerks,  119. 

correspondence,  119,  123. 

different  classes  of,  117,  118. 

desertion  of  seamen,  120. 

duties  generally,  118  et  seq. 

on  death  intestate  of  Ecuadorian,  121,  122. 
as  to  wills  of  Ecuadorians,  122. 
regarding  ships  and  seamen,  123. 

establishment  of  consulates,  117. 

exeqtcatur,   118. 

fund  for  assistance  of  destitute  Ecuadorians,  120. 

immunities,   118. 

oath  of  office,  118,  119. 

passports,  functions  as  to,  122. 

protection  and  support  of  Ecuadorians,   119,  120. 
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registration  of  births,  marriages  and  deaths,  123. 

reports  by,  123. 

substitution,  119. 

who  may  be,  118. 
CONTRACT: 

between  the  Government  and  foreigners,  126. 

conflict  of-  laws,  25. 

commercial,  24. 

currency,  25. 

date,  proof  of,  26. 

earnest  money,  24,  25. 

generally,  24  et  seq. 

grace,  periods  of,  25. 

how  proved,  26. 

how  formed,  24. 

inadequacy,  26,  26. 

laeaio,  25,  26. 

offer  and  acceptance,  24. 

of  exchange,  30. 

of  affreightment:  see  AFFREIGHTMENT. 

payment,  25. 

time  for  performance,  26. 

when  conunercial,  24. 

withdrawal  of  offer,  24. 
CO-OWNERS: 

of  ship:  see  SHIPOWNERS. 
CORRE  SPONDENCE : 

duties  of  traders  as  to,  16,  IT- 
COSTS,  117. 

COURTS,  COMMERCIAL,  114. 
CREDIT,  LETTER  OF,  57,  68. 
CREW:  see  SEAMEN. 
CROSS  BILL,  56. 
CURRENT  ACCOUNT,  68,  69. 
CUSTOM: 

mercantile,  force  of,  9. 

D 

DAY  BOOK: 

duty  of  traders  to  keep,  14,  16. 

transactions  to  be  entered  in,  14,  16. 
DECISORY  OATH,  16. 
DEBTS,  IMPRISONMENT  FOR,  17. 
DECK  CARGO,  81. 
DEPOSIT,  6. 
DISCHARGE: 

of  bankrupt,  113. 
DISTRESS,  REFUGE  IN,  8^—84. 
DRAFT,  57. 

E 
EMPLOYEES,  22,  23. 
EVIDENCE,  7,  8,  26. 

commercial  books  as,  16. 
EXCHANGE: 

bill  of:  see  BILL  OF  EXCHANGE. 

contract  of,  30,  50. 
EXCHANGES,  17,  18. 
EXECUTIVE  ACTION,  116,  117. 
EXECUTION: 

against  share  of  partner,  37. 

against  shares  in  bank,  116. 

of  judgments  generally,  116,   117.. 
EXPULSION: 

of  partner,  38. 

F 

FACTOR:  see  COMMISSION  AGENT. 
FIRE  INSURANCE,  65,  66. 
FIRM:  see  PARTNERSHIP. 
FIRM  NAME,  37. 

17* 
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FORCED  REFUGE,  82—84. 
FOREIGN  COMPANIES,  43. 
FOREIGNERS,  124,  125. 
FRAUDULENT  BANKRUPTCY,  96,  97. 
"FREE  OF  AVERAGE",  90. 
"FREE  OP  HOSTILITIES",  90. 
FREIGHT:  see  AFFREIGHTMENT. 
FREIGHT  NOTE,  31,  32. 

G 

GENERAL  AVERAGE,  79—81. 

as  between  iasurer  and  lender  on  bottomry,  87. 

goods  loaded  without  bills  of  lading,  81. 

goods  in  lighters,  80. 

goods  not  loaded,  81. 

jettison,  80. 

lien  for,  81. 

limitation  of  actions,  95. 

mode  of  adjustment,  81. 

valuation  of  contributing  property,  81. 

what  contributes  to,  81. 

what  are  general  average  expenses  and  losses,  79,  80. 
GUARANTEE,  62. 

H 

HISTORICAL  REVIEW,  4,  5. 

I 

IMPRISONMENT  FOR  DEBT,  117. 

INSURANCE,  62  et  eeq. 

abandonment,  right  of,  64,  67. 

against  agricultural  risks,  66. 

alteration  in  risk,  63. 

average,  63. 

bankruptcy  of  party,  64. 

broker,  20. 

definition,  62. 

description  of  property,  63. 

duration  of  risk,  63,  64. 

duties  of  assured,  64. 

extent  of  liability  of  insurer,  63,  64,  65. 

fraudulent,  63. 

fire,  65,  66. 

in  excess  of  value,  63. 

increase  in  risk,  66. 

inland  carriage,  66,  67. 

insurable  interest,  62. 

life,  65. 

limitation  of  actions,  65. 

loss  by  inherent  defect,  64. 

misrepresentation  and  non-disclosure,  64. 

maritime:  see  MARINE  INSURANCE. 

policy,  form  and  contents  of,  62,  65,  66. 

premium,  64. 

risks  covered,  63. 

risk  already  run,  64,  65. 

re-insurance,  63. 

return  of  premiums,  63. 

subject-matter  of,  62. 

several  insurances  of  same  subject-matter,  63. 

valuation  of  things  insured,  63. 

void  policies,  63. 

when  risks  begin,  63. 

want  of  insurable  interest,  62. 
INTEREST,  59,  60. 

account  current,  59. 

in  bankruptcy,  100. 

loans,  59,  60. 
INTESTATE  ESTATES: 

duties  of  consuls,  121,  122. 
INTRODUCTION,  4,  5. 
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JETTISON,  80. 

freight,  75. 
JOINT  ADVENTURE,  46. 
JOINT  STOCK  COMPANY:  oee  COMPANY. 
JUDGES,  COMMERCIAL,  6,  114. 
JUDGMENT,  7. 

execution  of,  116,  117. 
JUDICIAL  PROCEEDINGS,  6—8. 
JURISDICTION,  6. 

commercial,  113,  114. 

L 
LAESIO,  25,  26. 
LEDGER,  14,  15. 
LETTER  BOOK,  16. 
LETTER  OF  CREDIT,  57,  58. 
LETTERS  OF  NATURALISATION,  125. 
LIEN: 

for  salvaj;e,  86. 

of  carrier,  35. 

of  oommissioii  agent,  48. 

of  seamen  for  wages,  73. 

of  unpaid  seller,  79. 
LIFE  ASSURANCE,  65,  89. 
LIMITATION  OF  ACTIONS: 

arising  from  partnerships  and  companies,  46. 

affreightment,  95,  96. 

against  commission  agent,  49. 

bills  of  exchange,  56,  57. 

bottomry  bonds,  95. 

brokerage,  20. 

collision,  95,  96. 

contracts  of  carriage,  35. 

contracts  of  insurance,  65. 

commercial  obligations  generally,  67. 

current  account,  59. 

for  avoidance  of  payments  and  alienations  by  insolvent,  100. 

for  rescission  of  scheme  of  arrangement,  109. 

general  average,  95. 

maritime  obligations  generally,  95,  96. 

marine  insurance,  95. 

passage  money,  95. 

remuneration  of  commission  agent,  49. 
LIMITED  COMPANY:  see  COMPANY. 
LIMITED  PARTNERSHIP:  see  PARTNERSHIP. 

expulsion  of  members,  38. 

generally,  38. 

management,  38. 

name  or  style,  38. 

registration  of,  44. 

simple,  contract  of,  38. 

with  share  capital,  39:  see  COMPANY. 
LIQUIDATION: 

in  bankruptcy:  see  BANKRUPTCY. 

of  conunercial  associations,  45. 
LOANS,  59,  60. 

commercial,  59. 

on  maritime  risks:  «ee  BOTTOAIRY. 

on  pledge,  60 — 62. 
LOST  INSTRUMENT,  53,  54. 

M 
MANAGER,  21—23. 
appointment  of,  22. 
authority,  22. 
contracts  of,  22,  23. 
definition,  21. 
delegation  by,  23. 
fines  incurred  by,  23. 
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MANAGER — continued. 

may  not  trade  on  own  account,  23. 

remuneration,  23. 

revocation  of  authority,  23. 

termination  of  employment,  23. 

who  may  be,  21. 
MARINE  INSURANCE,  88  et  seq.:  see  INSURANCE. 

adjustment  of  particular  average  losses,  91. 

abandonment  or  variation  of  voyage  before  commencement  of  risks,  89,  92. 

action  of  abandonment,  95. 

alteration  of  voyage,  89,  90. 

abandonment,  92 — 95. 

beginning  and  end  of  risks,  89. 

bottomry  advance,  insurance  of,  89. 

barratry,  91. 

contents  of  policy,  89. 

cost  of  repairs,  91. 

contracted  by  agent,  91,  92. 

consular  authentication,  89. 

constructive  to^al  loss,  92,  93,  94. 

declarations  on  abandonment,  94. 

expert  investigation  of  damage,  91. 

effect  of  abandonment,  95. 

"free  of  average",  90. 

"free  of  hostihties",  90. 

for  limited  time,  90,  94. 

fraud,  95. 

goods  shipped  by  captain,  92. 

insurance  after  cessation  of  risks,  89. 

limitation  of  actions,  95. 

liberty  of  ship's  company,  insurance  of,  89. 

objects  of,  88. 

places  of  call,  90. 

premium,  89,  91. 

proof  of  loss,  90,  92. 

presmnption  of  loss,  94. 

recapture,  93. 

rights  as  between  insurer  and  lender  on  bottomry,  87. 

risks  undertaken,  88. 

ransom  in  case  of  capture,  93. 

rights  and  obligations  of  insurer,  90 — 92. 

rescission  of  contract  of,  92. 

sale  of  damaged  goods,  91,  94. 

several  insurances  on  same  risk,  89. 

stranding,  84,  93. 

transfer  of  cargo  to  another  vessel,  90,  93. 

time  for  pasrment,  90,  94. 

time  for  abandonment,  93,  94. 

valuation  in  policy,  88. 

valuation  where  not  expressed  in  policy,  88. 

what  included  in  poUcy,  88. 

withdrawal  of  abandonment,  95. 
MARITIME  LOAN:  see  BOTTOMRY. 
MARRIED  WOMAN: 

as  partner,  37. 

authority  to  trade,  10 — 12. 

domicile,  126. 

revocation  of  authority  to  trade,  12. 
MATURITY: 

of  biU  of  exchange,  50,  51. 
MERCHANT  SHIP:  see  SHIP. 
MERCHANTS:  see  TRADERS. 
MINOR: 

as  partner,  37. 

capacity  of,  to  trade,  9,  10,  12. 

revocation  of  authority  of  trade,  12. 

N 
NATIONALITY,  124,  125. 
NATURALISATION,  125. 
NOTE  OF  HAND,  57. 
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OATH: 

decisory,  16. 

of  office,  118,  119. 
OBLIGATIONS:  see  CONTRACT: 

coniuercial,  24. 
OFFER,  24. 

P 
PARTICIPATION,  ASSOCIATION  OR  ACCOUNTS  IN,  46. 
PARTICULAR  AVERAGE,  79,  80. 
PARTNER: 

authority  of,  to  bind  firm,  37. 

execution  against  share  of,  37. 
•  expulsion  of,  38. 

joint  liability  of,  37. 

hability  of  person  holding  himself  out  as,  37. 

limited,  38. 

managing,  38. 

minor  or  married  woman  as,  37. 

transacting  business  on  own  account,  38. 
PARTNERSHIP: 

bankruptcy  of,  98,  101,  108. 

brokers,  19. 

casual,  46. 

contract  of,  form  and  contents  of,  43,  44. 

different  kinds  of,  36,  37. 

dissolution  of,  45. 

domicile,  37. 

expulsion  of  member,  38. 

evidence  not  admitted  to  contradict  terms  of  contract  of,  44. 

effect  of  informality  in  constitution  of,  44. 

limited,  38. 

limitation  of  actions  arising  from,  46. 

Uquidation,  45. 

management,  37. 

new  member,  liability  of,  37. 

registration  of,  44. 

remuneration  of  employees  by    share  of  profits,  37. 

style  or  firm  name,  37. 

scheme  of  arrangement  in  bankruptcy  of,  108. 

use  of  partnership  name,  37. 

winding-up,  45. 
PASSAGE  MONEY: 

limitation  of  actions  for,  95. 
PASSENGERS,  35,  36. 
PASSPORTS: 

duties  of  consuls  as  to,  122. 
PAYMENT: 

right  to  receipt,  25. 
PLEDGE,  60—62. 

POLICY:  see  INSURANCE  ;  MARINE  INSURANCE. 
PORT  OF  REFUGE,  82—84. 
PREFERENTIAL  DEBTS,   107,  110—112. 
PREMIUM:  see  INSURANCE;  MARINE  INSURANCE. 
PRESCRIPTION:  see  LIMITATION  OF  ACTIONS. 

acquisition  of  ship  by,  67. 
PROCEDURE,  6—8. 

bankruptcy:  see  BANKRUPTCY. 

commercial  jurisdiction,  113,  114. 

costs,  117. 

decisory  oath,  16. 

evidence,  7,  8,  26. 

execution,  116,  117. 

imprisonment  for  debt,  117. 

methods  of  proof,  7,  8,  26. 
PRODUCTION: 

of  broker's  books,  18. 
of  trader's  books,  15,  16. 
PROMISSORY  NOTE,  57. 
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PROOF,  7,  8,  26. 

commercial  books  as  a  means  of,  15. 

decisory  oath,  16. 

of  commercial  contracts,  26. 

of  debts  in  bankruptcy,  105 — 107. 
PROTEST: 

of  bill  of  exchange,  52 — 55. 

of  draft  or  note,  57. 

of  letter  of  credit,  58. 
PUBLIC  OFFICERS: 

oath  of,  118,  119. 

Q 

QUOTATIONS: 

official  list  of,  17. 

RECEIPT:  * 

right  of  person  making  payment  to,  25. 
RE-DRAFT,  56. 
RE-EXCHANGE,  56. 
REFUGE,  FORCED,  82—84. 
REGISTER  OF  COMMERCE,  13.  14. 

books  of,  how  kept,  13,  14. 

effect  of  non-registration  of  docmnents,  14. 

inspection  of,  14. 

registration  of  documents  in,   13,  14. 
REGISTRATION: 

documents  of  companies,  44. 

managers,  22. 

partnerships,  13. 

traders,  12—14. 
REHABILITATION : 

of  bankrupt,  113, 
RESERVE: 

banks,  114,  115. 
RUNNING  ACCOUNT,  58,  59. 

SALE:  ^ 

by  auction,  21. 

capacity  of  parties,  9,  10. 

generally,  26 — 30. 

goods  salved  from  wreck,  85. 

laesio,  25,  26. 

mercantile  contract  of,  26 — 30. 

of  property  of  another,  26. 

provisions  of  Civil  Code  as  to,  27,  28. 
SALE  OF  GOODS,  26—30. 

at  sight,  26. 

by  description,  26,  27. 

by  sample,  27. 

duties  and  liablities  of  seller,  28 — 30. 

delivery  of  the  goods,  28 — 30. 

defect  in  quality  of  goods  delivered,  26,  27,  29. 

duty  of  seller  to  furnish  invoice  and  receipt  for  price,  30. 

goods  in  transit,  27. 

implied  warranty  against  defects,  29. 

interest  on  price,  30. 

laesio,  25,  26. 

lien  of  seller,  29. 

non-existing  goods,  27. 

non-acceptance  by  buyer,  30. 

partial  delivery,  30. 

right  of  examination  by  buyer,  26. 

risk  of  loss,  etc.,  28. 

the  price,  27,  28. 

time  and  place  for  delivery,  29. 

wehn  commercial,  8. 
SALVAGE,  84—86. 

SCHEME  OF  ARRANGEMENT:  see  BANKRUPTCY. 
^EAMEN,  71—73. 

contracts  with,  71. 
duties  of,  71. 
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SEAMEN — continued. 

dismiBsal  of,  72. 

death  of,  during  voyage,  72. 

duties  of  consuls  as  to,  123. 

extra  services  by,  72. 

illness  or  wounding  of,  72. 

illtreatment  of,  73. 

lien  of,  for  wages  &c.,  73. 

loading  cargo  on  own  account,  71. 

rights  of,  on  cancellation,  interruption  or  prolongation  of  voyage,  71. 
in  case  of  wreck,  71,  72. 
when  taken  prisoner,  72. 

rescission  of  agreement,  72,  73. 

thefts  by,  liability  of  master,  69. 

wages,  71,  72. 
SECURED  CREDITORS,   100,  110—112. 
SHIP: 

acquisition  by  prescription,  67. 

arrest  for  debt,  69. 

chartering:  see  AFFREIGHTMENT. 

collision,  82. 

definition,  67. 

"equipment",  67. 

foreign,  arrest  of,  for  debts,  69. 

forced  refuge,  82 — 84. 

insurance:  see  MARINE  INSURANCE. 

liability  for  debts  of  owner,  67. 

liens  on,  68. 

officers  and  seamen,  71 — 73. 

preferential  claims,  how  proved,  68 

restraint  of,  for  debts,  69. 

sale  of,  68,  69. 
"tackle",  67. 

salvage,  84—86. 

transfer  of,  67. 
SHIPBROKER,  20. 
SHIPMASTER: 

authority  of,  to  order  repairs  &c.,  70. 

to  borrow  on  bottomry,  70,  86. 

appointment  and  dismissal,  69. 

accounts  of,  71. 

carrying  goods  on  own  account,  70. 

duties,  to  account,  71. 

to  give  receipts  and  bills  of  lading,  69,  78. 
to  report  to  owner,  70,  71. 
to  report  in  case  of  wreck  etc.,  70,  71,  84. 
in  case  of  jettison,  80. 
,  detention  of,  for  debts,  70. 

declaration  as  to  jettison  on  arrival  in  port,  81. 

functions  generally,  69 — 71. 

liability  of  owners  for  debts  and  acts  of,  69. 
for  neghgence,  69. 
for  thefts  of  crew,  69. 
for  damage  or  loss  of  ship  or  cargo,  70. 

no  power  to  sell  ship,  70. 

registration  of,  13. 

trading  on  own  account,  70. 
SHIPOWNERS,  69. 

abandonment  of  ship  by,  69. 

bankruptcy  of,  68. 

capacity,  69. 

liability  for  acts  of  master,  69. 

ppwers  of  majority,  69. 

who  may  be,  69. 
SHIPWRECK,  84—86. 

SOCIETY:  see  COMPANY;  PARTNERSHIP. 
STATEMENT  OF  AFFAIRS,  98. 
STRANDING,  84—86. 

abandonment  on  account  of,  84,  93. 
SURETYSHIP,  62. 
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TRADERS: 

books  of,  as  evidence,  15. 

commercial  register,  13,  14. 

duties,  as  to  keeping  books,  14 — 17. 

for  how  long  books  to  be  preserved,  16. 

general  obligations  of,  12 — 17. 

list  of,  12,  13. 

married  women  and  minors  as,  9 — 12 

order  for  production  of  books  of,  15,  16. 

who  are  deemed  to  be,  8. 
TRANSFER:  see  ASSIGNMENT. 
TRANSPORT:  see  CARRIAGE. 

U 

USAGE,  9 


VALE,  57. 
VESSEL:  see  SHIP. 
VICE-CONSUL:  see  CONSULS. 

W 

WAGES  of  seamen,  71,  72. 

WAY  BILL,  31,  32. 

WIFE:  see  MARRIED  WOMAN. 

WILLS: 

duties  of  consuls  as  to,  122. 

executed  abroad,  122. 
WITHDRAWAL  OF  OFFER,  24. 
WRECK,  84—86. 
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THE 

COMMERCIAL  LAWS 

OF  THE  WORLD 

In  their  original  languages,  accompanied  by  an  Englisli  translation. 

In  35  large  volumes,  handsomely  bound  in  leather. 
Price  for  the  set  £1.15s,  neta  volume.  Separate  volumes  £2.2s,  net  each. 


{HE  ceaseless  expansion  of  the  world's  trade  has  made  it  a  necessity 
for  merchants  and  lawyers  to  study  the  commercial,  exchange,  bank- 
ruptcy and  maritime  laws  of  the  countries  with  which  they,  or  their 
clients  have  dealings.  The  man  of  business  who  has  to  deal  with  foreign 
countries  soon  finds  himself  in  difficulties  unless  he  is  "au  courant"  with  the 
laws  of  such  countries.  The  lawyer  who  advises,  the  judge  who  gives  decisions, 
are  often  at  a  loss  when  they  come  into  contact  with  the  laws  of  other  countries. 
Consequently  the  time  has  come  when  it  is  necessary  to  collect  the  Commercial 
Laws  of  the  World  in  an  accessible  form,  to  interpret  them,  and  to  place  them 
in  a  reliable  and  exhaustive  work  ready  to  hand.  Lawyers,  commercial  men,  export 
merchants  and  trading  corporations  will  find  in  this  work  convenient  and  trust- 
worthy information  as  to  the  legal  obligations  arising  from  operations  abroad. 
In  commercial  life  it  will  remove  that  feeling  of  uncertainty  in  regard  to  points 
of  law  which  has  often  checked  the  prosperous  development  of  important  inter- 
national trade  relations.  From  its  pages  lawyers  will  be  in  a  position  to  obtain 
exhaustive  information  on  points  of  law  on  behalf  of  their  clients  engaged  in 
commerce  with  foreign  countries.  Governments,  Consulates  and  Judges  may 
feel  confident  of  being  in  a  position  to  refer  in  this  work  to  a  concensus  of 
authoritative  opinion  on  commercial  law.  In  recognition  of  its  significance  for 
the  trade  and  commerce  of  the  world,  governments  of  all  nations  have  placed 

official  material  at  its  disposal. 


THE  WORK  DOES  NOT  PRESENT  A  MERE  REPRINT  OF 
THE  CODES  OR  STATUTES,  BUT  IN  ITS  NOTES  AND 
COMMENTARIES  SUMMARISES  EVERYTHING  NECES- 
SARY TO  A  THOROUGH  GRASP  OF  THE  PRINCIPLES 
OF  COMMERCIAL  LAW. 


THE  COMMERCIAL  LAWS  OF  THE  WORLD 


The  following  list  of  volumes  will  show  how  the  laws  of  the  different  nations 
are  distributed  throughout  the  work: 


SOUTH  AMERICA. 

Volume 

1.  Argentine  Republic  and  Uruguay 

2.  Colombia 

3.  Venezuela,  Ecuador 

4.  Brazil 

5.  Peru,  Bolivia 

6.  Chile,  Paraguay 


NORTH  AND  CENTRAL  AMERICA. 

Volume 

7  and  8.  United  States  of  America 
9.  Mexico,  Guatemala,  Cuba 

10.  San  Salvador,  Dominican  Republic, 
Nicaragua 

11.  Costa  Rica,  Honduras,  Haiti, 
Panama. 


AFRICA  AND  ASIA. 

Volume 
12.  Egypt,  A/Iorocco,  Liberia,  Persia,  China,  Japan,  Siam. 

NORTH  AND  NORTH-WEST  EUROPE. 

Volume 
13  and  14.  Great  Britain  and  Ireland 

15.  British  Dominions  and  Protectorates  in  Europe  and  Africa 

16.  „  „  „  „  in  Asia 

17.  „  „  „  „  in  America 

18.  „  „  „  „  in  Australasia 

19.  Sweden,  Norway 

20.  Denmark,  Scandinavia. 


See  belovfor 

details  of  theie 

volume*. 


CENTRAL  EUROPE. 

Volume 

21.  Prance,  iVlonaco 

22.  Belgium,  Luxemburg. 

23.  Netherlands  and  Dutch  East 
Indies 

24, 25  and  26.  German  Empire 

27  and  28.  Austria,  Hungary,  Bosnia,  Her- 
zegovina, Croatia  and  Slavonia 
29.  Switzerland. 


EAST  EUROPE. 

Volume 

30.  Russia,  Poland 

31.  Finland,  Servia,  Montenegro. 

SOUTH  EUROPE. 

Volume 

32.  Spain 

33.  Portugal,  Greece 

34.  Bulgaria,  Turkey 

35.  Rumania,  Italy,  San  Marine. 


WHAT  THE  WORK  CONTAINS. 


The  volumes  cover  the  whole  ground  of  Commercial  Law,  including,  inter  alia, 

Demurrage 
Average 
Lien 
Salvage 
Towage 
Collision 
Marine  Insurance 
Carriage  by  Land 
Bankruptcy  and  Insolvency. 


Contracts 

Trade  Usages  and  Customs 

Agency 

Companies 

Partnerships 

Bills  of  Exchange 

Promissory  Notes 

Cheques 

Negotiable  Instruments. 


Sale  of  Goods 

Banking 

Stock  Exchanges 

Guarantees 

Maritime  Law,  including 
Affreightment 
Bills  of  Lading 
Charter-parties 
Bottomry 


CLASSIFICATION  OF  THE  MATERIALS. 

•)    THE  HISTORICAL  DEVELOPMENT  OF  THE  COMMERCIAL  LAWS  OF 
ALL  COUNTRIES. 

A  treatise  on  the  historic  development  and  scope  of  commercial  legislation,  together  with,  where 
requisite,  an  account  of  the  economic  progress  of  the  country  in  question. 

b)    THE   EXISTING   LITERATURE    OF  THE   COMMERCIAL,    EXCHANGE, 
BANKRUPTCY  AND  MARITIME  LAWS  OF  ALL  COUNTRIES. 


c)  CONSTITUTION  OF  THE  COURTS  AND  LEGAL  PRACTICE. 

d)  LEGISLATION,   CASE   LAW   AND  TRADE   USAGES  AND    CUSTOMS, 

including  tlie  Legal  Provisions  concerning  the  following: 

Commercial  Dealings  in  General:  Trading  Associations  Ooint  Steele  Companies  and  Partnerships)— 
Brolcers— Commission  Agencies. 
Sale  of  Goods— Exchanges. 

Bills  of  Exchange:  (Forms  of  Bills  of  Exchange,  Duties  of  Drawers,  Indorsement,  Presentation,  Accep- 
tance, Maturity,  Payment,  Surety,  Protest,  iScT).  Cheques:  Promissory  Notes. 

Bankruptcy  Proceedings:  (Liquidation  and  Compulsory  Bankruptcy),  Liens,  Rights  of  Married  Person*. 
Maritime  Law:  (Ocean  Trade,  Maritime  Enactments,  Marine  Insurance;  Navigation  and  Friendly 
Treaties  concluded  between  different  States). 
Carriage  by  Land. 

DISTRIBUTION  OF  THE  COUNTRIES  IN  THE  BRITISH  EMPIRE. 

Volume  15.  Part  I.  EUROPE: 

Isle  of  Man,  Channel  Islands,  Gibraltar,  Malta. 
Partn.  AFRICA: 

South  Africa,  Rhodesia,  Sierra  Leone,  Gold  Coast,  Somaliland,  Anglo-Egyptian  Sudan, 
British  Central  Africa,  British  East  Africa,  Northern  Nigeria,  Southern  Nigeria,  Zanzibar, 
Uganda,  Mauritius  (inch  Rodriguez),  Seychelles  (incl.  Amlrantes),  St  Helena,  Ascension. 

Volume  16.  ASIA: 

Empire  of  India,  Ceylon,  Hongkong,  Weihaiwei,  Johore,  North  Borneo,  Sarawak, 
Brunei,  Straits  Settlements  including  Penang  (Prince  of  Wales  Island),  Wellesley, 
Malacca,  Singapore,  Cocos  Islands,  Christmas  Island,  Labuan,  Laccadives,  Andaman 
Islands,  Nicobar  islands.  Federated  Malay  States,  including  Perak,  Selangor,  Negri 
Sembilan  (including  Sungei  Ujong),  Pahang,  Kedah,  Kelantan,  Trengganu,  Cyprus. 

Volume  17.  AMERICA: 

Canada,  Newfoundland,  West  Indies,  British  Honduras,  British  Ouiana,  Falkland  Islands. 
Volume  18.  AUSTRALIA  AND  PACIFIC  ISLANDS: 

Australia,  New  Zealand,  Fiji,  Western  Pacific  (including  Tonga,  EUice,  Gilbert,  Ocean, 
Southern  Solomon,  Santa  Cruz,  New  Hebrides,  Unign  Islands,  Pitcairn  Island;  Miscel- 
laneous Islands:  Humphrey,  Bahrein,  Rierson,  Christmas  (No.  2),  Penrhyn,  Suwarrow, 
Phenix,  Jarvis,  Fanning,  &c.). 

NAMES  OF  CONTRIBUTORS  TO  VOLUMES  13  AND  14 
GREAT  BRITAIN  AND  IRELAND. 
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TRADE  MARKS. 

A  Companion  volume,  dealing  with  the  Laws  of  all  civilised  countries  relating  to 
Trade  Marks,  is  in  preparation,  and  will  appear  immediately  after  the  final  volume 
of  the  Commercial  Laws  of  the  World.  The  price  will  probably  be  less  than  £2  2  s. 
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